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KPUTEPWIYMU 3A YTBPHBUBAHKE CTEMNMEHOCTU NMO3HATOCTU O3HAKE Y
MPABY XUI'A

CaxeTak

MpeameT OBOr WCTpaXuBakba Cy MO3HATE O3HaKe W HKUXOBa MPOLUMPEHa 3alwTuTa, C
Nnoce6HMM (POKYCOM Ha KpuUTepujymMe 3a HUXOBY WAEHTU(MKaumjy. Kao npeu uu/b
AncepTaumje MocTaB/beHO je AeMHMCare CTereHa CHare ob6efexaBara Koja [OHOCU
cTaTtyc nosHare o3Hake. [lpyrv un/b 0BOTr UCTPaXMBarba je fa ce Ae@UHULLY KOHKPETHUjU
napameTpy 3a yTBphMBare MO3HATOCTU >XMUra, OAHOCHO fAa Cce MNPUOAMXM MpPeLunsHoj,
OMLUTENPUXBAT/LUBOj METOAM 3a UAeHTU(MKaALM]Y MO3HATE XXUIOM 3aliTuheHe 03HakKe Yy
npomety. JJOKTOpCKa Ce auceprauuja, nopes YBoga v 3ak/byyka, cacToju u3 asa gena. Y
MPBOM Aeny Auceprauuje je npeaMeT aHaiM3e 61O MPaBHU PeXMM MPOLLUMPEHe 3aLITUTE
no3HaTux o3Haka. OBaj [eo je MOAe/beH Ha TP rnaee. Y MpBOj rNaBu je UCNUTaAH nojam
no3HaTe O3HaKe, C OCBPTOM Ha no3uTuBHe nponuce y Penyb6nuum Cpbuju n EBponckoj
YHUjU, a1 U Ha peLlera paHujux nponmuca Koju cy ra ogpehusann. HakoH Tora cy
npoyyaBaHa TpW LeHTpasHa nNojMa Koja ofpefyjy no3HaTe O3Hake — penytauuja,
ANCTUHKTUBHOCT 1 Be3a U3Mel)y 03Hake 1 pobe Koja je npeameT obenexasara. [MoTom cy
ncnuTnBaHe (PyHKLMje Mo3HaTe O3HaKe Kao M yTuLaj KOju MpoluMpeHa 3altuTa uma Ha
TUTYnape npasa W Apyre y4yecHuUKe y NpomeTy. Ha Taj HauvH je ogpeheH nojam rnosHarte
O3HaKe Yy HEroBOM HOPMaTUBHOM W (DYHKLMOHAIHOM 3Hayewy. Y [pyroj rnasu je
aHamM3MpaH cam nojam pernytauuje ¢ NOCeOHNUM OCBPTOM Ha pas/imumTa Tymadera Herose
cafpXXvHe — 1UcnuTaHe cy nocneamue NpPewmnpokor 1 NpPeyckor TyMadersa 0BOr nojma LTo
je npnbnmkuno 6avmxkem ogpeherwy npobnema Koju je npeameT UcTpakmsara. [oTom cy
NCNUTMBAHW 06/IMLM NOBpPeAe MO3HATOr Xura nuMajyhu y Bugy cneuuguyHe nocrneguue
Koje cy ycnoB nponucaHe 3awtuTe. IocebHO je obpafheHa Tema MUCaOHe Be3e Koja ce
CTBapa Kof, y4YeCHVKa penieBaHTHE jaBHOCTW Npu CyCcpeTy ca N0o3HaTOM 03HaKOM, Kako 6u ce
UCNUTaIo fa N je ynpaBO KBIATET OBe Be3e LIEHTPAIHN efIEMEHT MEeTOfe 3a HUXOBY
naeHTUdMKalmnjy. Hanocnetky, aHanmsmpaHe cy Of/1yKe U3 CyACKe npakce Te je yTBpheHo
Yy KOjoj Mepu ce 0Baj MHCTUTYT TyMauu YjefHa4yeHO Of, CTpaHe Hag/ieXXHUX CYACKUX W

ynpaBHUX opraHa. Tpeha rnasa ce 6GaBu MpPOyYaBakeM pa3fiora MNPOLUMPEHe MpaBHe



3allTWTe MO3HATKX 03HaKa, ca LM/beM Aa Ce OApeAn y3pouHa Besa 13Mehy 0BMX pasfora u
Mepe MO3HATOCTW Koja 61 Tpebano ga oapehyje npowmvpeHy 3awTtuty. MocebaH ocBpT je
YUltbeH Ha E€KOHOMCKO OrfpaBfare MNPOLUVPEHe 3aluTWUTe, Y3 MCMMTMBAKE U APYrUx

Teopuja Koje Ha Apyraunju HaumH objalliHasajy ratio 0BOr MHCTUTYTA.

MpegMeT apyror fena Auceprauunje je vaeHTU(MKaumMja No3HaTUX O3HaKa y MPOMETY,
nonasehn of nojma nosHate O3HaKe, CafpXXMHe W pasfiora NPOLUMPEeHe MpaBHe 3allTUTe
Kako cy ytBpheHn y npetxogHom geny. OBaj Aeo je Takohe Moge/beH Ha TpW rnaee u 'y
HEMY CYy pa3MaTpaHy KOHKPETHWU KPUTEPUjyMU KOje je MOTPEOHO LEHWUTU Kao U HUXOBa
MOBE3aHOCT. Y UYeTBPTOj rN1aBu MNpeAMeT aHaimse OunnM cy KpUTepujymyu MNponmcaHu
Mpenopykama CBeTCKe opraHusaumje 3a MHTeNeKTYyasiHy CBOjUHY, C MOCEOHOM KPUTUYKOM
aHa/IM30M CBakor Of MNpPei/ioKeHNX Kputepujyma. McnutaHo je pga M ce Mmory
MOMCTOBETUTU KPUTEPUjyMU 3a YTBpPhHMBAHE MO3HATOCTM OMLUTENO3HATUX 3HAKoBa U
03HaKa ce penyTaunjom, Un je NOTPebHO NpaBuTK pa3nuky. dasbe, NpeaMeT UCTpaXKMBakba
y 0BOM fJefly 6una Cy M AoKasHa CpefcTBa Kojuma ce AoKasyje 0CTBapeHOCT ofpeheHmnx
KpuTepujyma, Kao U npaBuMHO [eMHMCae penieBaHTHE JaBHOCTWU Yy OAHOCY Ha KOjy je
MoO3HATOCT MOTPEOHO LEHWTU. Y NeToj rNaBu je UCMMTaH OAHOC KBAHTUTATUBHUX W
KBa/IMTATUBHUX  KpuUTepujyma, YyBaXaBajyhu MojaMm Mo3HaTe O3HaKe W  Herose
KOHCTUTYTMBHE e/leMeHTe KaKo Cy oapeheHn y npBom feny auceptaumje. MNMocebaH okyc
aHann3e y 0BoM feny 61o je yrnef o3Hake 04HOCHO B&XXHOCT OBOr (pakTopa 3a oapefmBatrse
MO3HATOCTW KOja [OHOCK MPOLUMPEHY 3awTUTY. MpegMeT LecTe r/aBe jecte HOBa MeToja
3a ogpehuBarbe NO3HATOCTU 03HaKe. VICTpamBare je y 0BOM fefly 00yxBaTU/IO U NUTaHe
HaJ/IeXXHOCTU 32 Of/lyuMBarbe O CTaTyCy MNO3HAaTOCTW, TfAe je WCMUTUBAHO peLueHe
YCNoCTaB/bakbe UCK/bYUMBE HaJ/IEXXHOCTW YNpPaBHOI OpraHa. YBaaBajyhu 3ak/byuke u3
NMPeTXOAHMX rnaBa fAuceptaumje, y MOCNeAHO0j rnaBu fAemHucaHn cy 06aBe3HU U
(bakynTaTUBHU KpUTEPUjYMU KOjMa Ce MpaBUIHO YTBphYyje CcTaTyc Mo3HaTOCTW, ca

OCBPTOM Ha Ha4MHE HNUXOBOI MPaBUTHOI 0JMepaBak-a.

Y 3aK/byuKy je ucnuMTaHa 4OKa3aHOCT XMMoTe3a Koje Cy mpeacTaB/base MofasHy OCHOBY
NCTPaXKMBatba U M3PaXKEH je CTaB fla je UCTPaXuBatbe AONPUHENO oapefuBatby NnoysaaHuje

MeTofe 3a yTBphuBare No3HATOCTM 03Hake. Kao HajBehy HefocTaTak M3N0XeHe MeTofe



n3gBaja ce OACYCTBO MPeuusHO [feduHMCaHMX nparoBa OCTBAapeHOCTW [Ba 0baBe3Ha
KpuUTepUjyMa Koja je noTpebHo ULeHUTW. ako je CnpoBeleHO UCTPaXKUBare MOTBPAUIIO
Te3y 0 HYXXHOCTM BMCOKMX 3axTeBa OCTBapPeHOCTM KpUTepujyma, OBO NO/be UCTPaXKMBaHA
0CTaB/ba MPOCTOP 3a Aasby aHanm3y. [ucepraumja je nokasana Aa je npoLuMpeHa 3awwTnta
O3HaKa ca penyTauMjoM Yy TNPETEXHOM [eny YCKO Be3aHa 3a NpuUMapHy QYHKUujy
pasnnukKoBawa Npou3Bofda Ha TPxXMWTY. VMajyhu y BuAy nocebHe YycnoBe 3allTuTe,
no3Hata O3Haka Huje MpefMmeT 3awTuUTe Kao Takea Beh Cy TO HeHa LUCTUHKTUBHOCT U
yrnef, OAHOCHO YNpaBO OHe KapakTepuUCTMKe Koje oMoryhaBsajy BpLUEeHE HeHe MpYMapHe
(yHKUMje. PYHKUMOHAHU MPUCTYN He OMpashaBa YCMOCTaB/bate 3allTUTE 0f
nckopuwhasara yrnefa 03Hake, Te y OBOM Aeny AuMcepTaumja notephyje cTaBoBe O
npeobpaxajy NpUpofe »Xura Ka npaey 6/IMCKOM CBOjUHCKOM. C fpyre CTpaHe, gucepTaumja
je noTBpAMna 1 3Hayaj npero3Haearba Npeobpaxkaja 03HaKe Kao UHTENIEKTyaHOr Jobpa y
CaBpeMEeHOM CBeTY MWH(OPMaLMOHNX TEXHOMoruja, rhe je Ycrnoctas/bakbe MpoLlpeHe
3alWTMTe OArOBOP NpaBa XWra Ha W3MereHe YC/oBe JbyACKe WHTepakuuje. Haj3ap,
[uceprtaumja je gonpuHena (opMmy/vcaky KOHKPeTHe MeTOZe 3a OueHYy MO3HaToCTu
03HaKe, KoOja Mperno3Haje fBa KpuUTepujyma Kao 06aBe3Ha: MPerno3HaT/bMBOCT O3HaKe Yy
PeneBaHTHOj jaBHOCTM M jauMHYy OCOOEHOCTM O3HaKe. [lBa HaBefleHa CBOjCTBa OAroBapajy
[BOJHOj, KBa/IMTATUBHO] N KBAHTUTATMBHOj NPUPOAY 03Hake. [Nopes HaBeaeHuX, oapeheHn
CY Y KpUTEPUjYMM KOju MOTY BUTK NPeaMeT OLeHe, Kao U OHU Koje He 61 Tpebano y3umartu
y 063up. M3BefeHa nofena peneBaHTHUX KPUTEPUjyMa W HMXOBA OLiEHA 3aCHOBaHa je

N3N0XXEHOM CXBaTahy (*)yHKLI,I/Ija MO3HATOr XKUra v hUXoBe NocebHe 3allTuTe.
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CRITERIA FOR DETERMINING DEGREE OF FAME IN TRADEMARK LAW
Abstract

The subject of this research are the famous marks and their broaden protection, with
particular focus on criteriafor their identification. The first aim of dissertation isto define a
degree of distinctiveness which brings the status of famous mark. The second aim of this
research is to define concrete factors for establishing the fame of a mark, and to get closer
to the precise, accepted method for identification of famous marks in market. The doctoral
dissertation contains two parts, beside the Introduction and the Conclusion. In the first part,
the subject of analyses was legal regime of broaden protection of famous marks. This part
is divided into three sections. The Section | explores the term of a famous mark, with
reference to the legislation in Republic of Serbia and European Union, but also to the
legislation regulating this matter in past. After that, the three central terms defining the
famous marks were analysed — the reputation, distinctiveness and connection between a
mark and a good which is a subject of designation. After that, the functions of famous
marks were examined and also the influence that the broaden protection has to the holders
and other market players. This led to establishing the term of famous marks in its normative
and functional meaning. In Section |1, the term of reputation was anaysed, with specia
focus on different interpretations of its meaning: the consequences of too broad and too
narrow interpretation of this term. Afterwards, the different models of famous trademark
infringement were examined; having in mind the specific consequences which are
requirements for broaden protection. The associative link in the minds of relevant public
participants when seeing the mark was examined in details, in order to establish whether
the quality of the same could be the central method for famous marks identification. At the
end of this part, the decisions from court practice were analysed, in order to establish if the
institute is being interpreted in the unique manner by the relevant authorities. The Part 111
deals with the reasons of broaden protection of famous marks, with the aim to determine

the casua link between the reasons and the degree of fame which should enable the



broaden protection. A special focus was made to the economical justification of broaden
protection, and also the other theories which differently explain the ratio of this institute

were explored.

The subject of the Second Part of dissertation is identification of a famous mark in the
market, starting from the term of afamous mark, content and reasons of broaden protection
as defined in the previous Part. This Part is adso divided into three Sections, and it deas
with the concrete criteria which should be considered as well as their interdependence. In
the Section 1V, the subject of our anayses were criteria prescribed by the
Recommendations of the World Intellectual Property Organization, with the special critical
analyses of each of the proposed criteria. We questioned whether the criteria for
determining the well-known marks could be equalized with the ones for determining of
fame of trademarks with reputation, or a difference should be made. Furthermore, the
subject of research in this part were also the evidence which should prove the fulfillness of
the set criteria, as well as the proper defining of relevant public that should be taken into
account when assessing a fame. In the Section V the relation between quantitative and
gualitative criteria was examined, taking into account the definition of famous mark and its
constitutive elements as determined in the First Part of Dissertation. Special focus of
analyses in this part was on reputation of the mark, or the importance of this factor for
determining the fame which brings the broaden protection. The subject of Section VI was
the new method for determining the fame of a mark. The research in this part covered the
question of jurisdiction for considering the degree of fame, where the solution of exclusive
jurisdiction of an administrative authority was explored. On the base of the conclusions
from the previous sections of dissertation, in the last section the obligatory and facultative
criteria for a proper identification of status of fame were determined, with the focus on the
methods for their proper assessment. In Conclusion the starting hypotheses were assessed
and it was concluded that the research contributed to the determination of areliable method
for assessment of trademark’s fame. The most important deficient of the presented method
would be a lack of precisely defined degrees of fulfillness of the two obligatory criteria

which should be taken into consideration. Even though the research confirmed the thesis on



necessity of high level of fullfillness of criteria, this field of the research opened the space
for further analyses. The Dissertation confirmed that the broaden protection of famous
marks is mostly closely related to the primary function of differentiation of the goodsin the
market. Having in mind the specia requirements of protection, the famous mark is not
subject of a protection as such but rather the subject are its fame and distinctiveness, or
those exact characteristics which enable its primary function. The functionality approach
does not justify protection from taking unfair advantage of reputation, ant therefore in this
part the dissertation confirms the stances on change of the nature of a trademark right
towards the right which is close to the property right. On the other side, the dissertation
confirmed the importance of recognizing the change of a mark being an immaterial good in
the contemporary world of informational technologies, where the broaden protection

provides response from atrademark law to the changed conditions of human interaction.

Finally, the dissertation contributed to setting the concrete method for assessment of fame
of amark, which recognizes two criteria as obligatory: the recognition of a mark among the
relevant public and the strength of the mark’s identity. The two mentioned characteristics
fit into the dual, qualitative and quantitative nature of a mark. Beside the mentioned, the
criteria which could be aso taken into account were determined, as well as the ones which
should not be taken into account. The mentioned division of relevant criteria and their
assessment is based on the presented stances on functions of a famous trademark and their

special protection.

Key words: trademark, reputation, distinctiveness, fame of a mark, broaden legal
protection, exemption from the principle of speciality, associative link, criteria for

determining of degree of fame, consumers surveys
Scientific field: Law

Scientific subfield: Intellectual property law
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YBO[,

Forma dat este rei - (opma Aaje cywTuHy crtBapu. OgHOC M3Mehy cnosballber u
YHYTpaLLUHEr U NUTae HUXOBOT MefyejcTBa NPeAMeT je M3ydaBarba PasMunUTUX Hayka.
Y KOHTEKCTY MpaBHe Hayke, OBa AMXOTOMMja 3ay3Ma MOCeOGHO MECTO y MpaBy >WUra,
6yayhu ga je pey o0 3alWITUTU HeMaTepujanHor fobpa Koje ynpaBo Kpo3 AOMNPUHOC hopmu
O6UTHO ofapehyje M CylWITMHY cTBapW. 3Hayaj 3HaKa KOjUM Ce Npou3Bof 0b6enexaBa He
NcUpn/byje Ce Yy HeroBoj NpMMapHoj (YHKUMjU pas3nkoBara, Beh je Heros JOMET Kao
npeHocuoua WHGopMaumnje paneko wupn. Wwvajyhm y  Bugy ynory cpepacTasa
KOMYHMKaLmje y caBpeMeHOM A06y, NuUTarwe NpaBHOr ypehera npaBa Ha 3HaKy Aobuja Ha

nocebHOM 3Hauajy 1 YecT je npeameT pacnpase Yy AoMahoj 1 CBETCKOj CTPYYHOj jaBHOCTM.

MMpeLMeT OBe AucepTauuje je nAeHTUPMKaLMja NO3HATUX 03HAKA Y KOHTEKCTY MpoLUnpeHe
3aWTnTe KOjy No3Haje n gomahe npaso Xwura. C 0631pom Ha TO [a npasuia 0 NPOLLMPEHO]
3alUTUTK NofpasymeBajy GUTHO LimMpa osfawhera TUTYapa, Te YNHEHULY Aa Ce HeroBo
NpaBo NPOTEXe Ha CBe MPOM3BO/e a He caMo OHe 06yxBaheHe 3alTUTOM, TO je 0f nocebHe
Ba)KHOCTU MPaBUIHO YTBphMBare cTaTyca Mo3HAaTOCTWU O3Hake. Mako je fomaha npaBHa
Tpagvumnja 'y nornefy NpoLUnpeHe 3alluTUTe NO3HATUX 03HaKa Y BE/IMKOj Mepu ycknaheHa ca
€BpOrCKOM, Mpakca Aomahux HaLNeXHWX opraHa ykasyje Ha HefocTaTtak MpaBuHOT
pasymeBatba 0BOr MHCTWUTYTA. MMonasehn of pasnora u cagpXuvHe MPOLIMPEHe 3aliTute
MO3HaTMX 03HaKa, ayTop AMcepTaunje HaCToju Aa AedhmHULLIE pefieBaHTHE KpUTEpUjyMe 3a

MPOLIeHyY CTaTyca NO3HATOCTV 03HAKe Y MpaBy Xura.

3Hauaj 0BOI UCTpaXkmBarba Orfiefa Ce y HeKONMKO acnekara. Ouekyje ce fa pesynratu
NCTpaXKnBara LOMNPUHeCy yTBphnBarwy KOHKPETHMUX NapameTapa Koju oapehyjy no3HaTocT
03Hake. MoTOM, aHanM3a pas/nora NPOLIMpPeHe MpaBHe 3alTUTE Kao WU CagpXuHe nojva
no3HaTUX 03HaKa gonpuHehe pacnpasu 0 U3MerbeHOj yHKLMjKU OBOT npasa. icnuTrearem
HOBMX OKOJIHOCTM Y KOjMa Ce OflBMja CaBPeEMEHM TPXMLUHW MPOMET, ayTop AucepTauunje

HACTOjU fa YTBPAM Y K0joj Mepu he npoLuMpeHa 3allTuTa ocTaTh Yy AOMEHY M3Y3eTKa Of



CTaHAapAHe 3alTUTe 03HaKe XUrom. CTora, o4eKyjemo fa aucepTauuja uMa npakTUUYHA 1

TEOPUJCKM 3HaYa].

NcTpakuBare nonasun of, Yetmpu xunotese. MNp.a je TBpAba Aa je NO03HATOCT AMHaMUYHa
KaTeropumja Koja MMa Kako KBAHTUTATMBHY TakO W KBaIMTATMBHY AWMEH3Wjy, Te fa
KopuwheHn METOAM Koju nofpasyMeBajy NpoLeHy caMo KBaHTUTaBHUX KpUTepujyma HUCY
[OBO/bHO NOy3faHW. Takohe, npoueHa KBaHTUTATUBHMX KpuTepujyma He Tpeba pga
nofpasymeBa napameTpe ofpeheHe y anconyTHOj BpegHocTu. lMpernefom focafallitbe
npakce moryhe je youmTn HEKONMKO (pakTopa KOjU Cy Of 3Hayaja 3a yTBphuBarbe
MO3HaTOCTU. Y Teopuju NpeBnajasajy 3arOBOPHULM CTaBa Aa je LOBO/LHO WUCMUTKBaHE
KBaHTUTATUBHUX KpuUTepujyma, Te fa KBIMTATUBHW KpuTepujymm (OKOMHOCTU Koje
AethmHULLY yrief 03HaKe) HUCY 0f 3Havaja. [1ocToje 1 OHM Kojuma Ce MPUKIambamo U Ynju
cTaB hemo HacTojaTy fa onpasgamo, a Koju cmaTpajy da cy 3a yTephuBare No3HaTOCTU 0f,
3Hayaja 0be BpCTe KpuTepujyma. Havme, cmatpamo fa KpUTepUjymn 4yuja ce BpeaHOCT
MOXEe eMMUPUJCKN  U3MepuT 1 BpojuyaHo  u3pasnTy  (MonmyT TPXWULLHOT  yaena,
KBaHTU(MKOBaHe MHBECTULM]E YNIOXKEHE Y peKnamuparbe 03HakKe, BPEMEHCKE AMMEH3Wje
ynotpebe 03HaKe M ApYyrux) jecy HeonxodaH Aeo aHanm3e NO3HATOCTM O3Hake. MehyTum,
cmartpamo fa NofjefHaKko BaXkKaH efleMeHT npoueHe Tpeba aa 6yay ynpaBo OKO/IHOCTU Koje
ce OAHOCe Ha yrnef >urom 3awwiTnheHe o3Hake. OBO cTOra LUTO MOMa3nMo Of Tora fja je
MO3HATOCT CyOjeKT1BHaA KaTeropuja, Koja ofpaxasa npe cBera 0AHOC y4YeCHMKa y NPoMeTy
npema o3Hauu. 3aTo cmMaTpamo fJa CBe OKO/IHOCTU KOje YTUYY Ha Yyrnef, YKYNHOCT CBUX
acoymjaumja Koje jaBHOCT Be3yje 3a KOHKpeTaH 3HaK, Mopajy 6uTtn obyxsaheHe aHa/IM30M
MO3HaTOCTW. Y TOM CMWCNY CMaTpamo fa noTephuBarbe OBe XMMOTe3e nojpasymesa U
ofpehuBare npema nojMy NO3HATOCTW, LUTO OTBapa MPOCTOP 3a HEroBy Ay6/by aHam3y.
Haunme, y Teopuju NocToju 1 cTaB Aa je NOTPebHO pa3nMKoBaTy MojaM NO3HATOCTU Kada ce
ofpehyje cTvuarbe NPOLIMpPeHe 3aWTUTe C jefHe CTpaHe, U MojaMm Mo3HATOCTU Kafa ce
yTBphyje noBpeaa Xura ¢ gpyre cTpaHe, Te fa KpUTEPUjyMu 3a HeHO yTBphnBare Tpeba aa
OyLy npouewunBaHM pa3nnuumTo. McnutmBaweM HaBefeHMX CTaBoBa 3alasn ce Yy
pasmatparbe MpaBHO 3aWTUheHUX (YHKUMja O03HaKe 3alTuheHe XXUMoM U HUX0Be

onpaegaHocT. C 063MpOM Ha TO Aa je MO3HAaTOCT AMHAMMYHA KaTeropuja, Te da je



HEOMNXOAHO YBAXKWUTU Pa3IMUMTOCT CBMX OKOMIHOCTM NMPOMETHUX KPYroBa Yy OAHOCY Ha Koje
Ce O3HaKe aHanM3Mpajy, YMHM Ce OrMpaBAaHUM He WHCUCTMPATM Ha OCTBAapEHOCTU

KBAHTUTATUBHUX KpUTEpUjyma y yHanpes AednHUCaHOj anconyTHOj BpeaHOCTH.

[pyra xunotesa jecte TBpAra Aa HALMEXHOCT 3a Of/lyuMBame O CTUUakwy craTtyca
nosHatoctm Tpeba pga Oyae KOHUEHTpuCaHa Yy jefHOM CreLunjain3oBaHOM OpraHy.
VcnutrnBawem HaBefleHe XunoTtese pasmoTpuhemo npegHOCTU M HefocTaTke yTBphMBarba
MO3HATOCTWN UCK/bYYMBO Of CTpaHe yrnpaBHUX opraHa. Kako je n y gomahem npasy Kao n'y
npasy EBporcke yHuje npuxsaheH CUCTEM CTULAbA 3aLUTUTE 03HAKe PErucTpaLmnjom, YNHM
Ce Ja MMa MecTa pasmarpaky uieje 0 NpoLUIMpUBarYy Haf1eXHOCTU NocTojehmx opraHa v
Ha NOCTynak yTBphyBarba heHe No3HaToCTU. MpefHOCTY U3N0XEHOT peLLeHa Morse 6u ce
ornefat y OTKNakbawy HeyjedHauyeHOCTU Yy nocTynawy, a jefHoobpasHa npuMeHa
NPONUcaHNX Kputepujyma oOf CTpaHe jefHOr Chnewuumjasim3oBaHOr opraHa AonpuHena 6w
MpaBHOj CUTYPHOCTW ycnef Yera 6u 6una OTK/IOHEHA HEU3BECHOCT TWUTy/napa 0 06umy
FKMXOBOr MpaBa. Takohe, Hag/iexxHW opraH OW ycned KOHCTaHTHe npakce 6uo y
MOryhHoOCTM fa geuHuLLIE N HeyTpasinLLe HefoCTaTke Y NpuMerrBaHUM MeTodama, LUTO
On ponpuHeno egMKacHOCTM Yy HEeroBoM nocTynawy. Moryhu HegocTtaTtak OBakBOr
peLlera Ornefa ce y YMbeHUUM [a je Mo3HaToCT AMHaMUYHa KaTeropuja, Te aa je moryhe
[ia 03HaKa Koja y TPeHYTKY UCMUTUBaHa UCMYyHaBa YC/10Be NMO3HATOCTY, Y HEKOM Mepuogy
HaKOH perucTpauunje TO CBOjCTBO (haKTMUKM M3rybum, LITO BOAW HEHOj HeonpasaHo
NPOLUMPEHOj npaBHOj 3awTuTW. [loTBpAa HaBefeHe XunoTese npubavkasa Hac

npeBasuiaXeky Npo6iemMa HenoysaaHoCTM Y NPYMEHN NoCcTojehnx Kputepujyma.

Tpeha xunoTesa je 3aCHOBaHa Ha 3anaxawy fa Ce y Nnpakcy 03Hakama NnpeyecTo npusHaje
M3HaAMPOCeYHN CTereH Mo3HaTocTu. To MoXe OMTWM Mokasate/b fa je MNpokiamoBaHa
npuMapHa yHKUNja Xunra, eMKacHo perynmcame TPXULLIHKUX OAHOCA, YAarbeHa 0ff OHora
LUTO je CTBapHM ratio 3awTuTe 0BOr npasa. CMaTpamo fa UCNUTUBaHE HaBefeHe TBPAHE
OTBapa Halle UCTpaKMBakbe Mpema LUMPOj MpaBHO-(MMI030(PCKOj pacrpaBn O (PYHKLMK
Xura, U (YHKUMjU MO3HaTe O3Hake Yy npomeTy. [eduHucare MOXe/bHOr CTerneHa
Mo3HaToCTN HMje Moryhe YKOIMKO Ce He KpeHe 0f NuTaka 300r Yera ce npy>ka npoLumpeHa

3aWTUTA MO3HATMM O3HaKama. Haume, oniwiTepuxeaheHa je Teopuja O EKOHOMCKOM



onpaBAary XuUra, Koja y Heros (oKyc cTaB/ba 3allTUTY TpXKuwTa. Takohe, yyectanm cy
CTaBOBM O Mpeobpaxajy npupoae Xura Ka CBOjUHCKOM A06py. MehyTuM, YKONMKO ce
yAa/bU 0f, OBUX MOYETHMX MO3uumja, U MOACTULAHkE 34paBe KOHKYPeHLMje CXBaTu Kao
NpaBU/THO YO4eHa eKOHOMCKa Nocneauua Baxkewa OBOr Nnpasa, a He Kao BPeAHOCT Koja je
6vna MOTUB 3a HErOBO MPONUCKBaKE, MOXAa je moryhe apyraumje o6jacHUTK MojaBy
MpeLmpoKor Tymadyera Mojma nosHatocTh. Ca OBe no3uuMje MocMaTpaHo, YUMHWU ce
mMoryhum younTu He TpeHA npeobpaxkaja »ura, Beh TpeHA jadyatba MOHOMOJICKOT M0/10Xaja
TUTyNapa Koju je of noyeTka 3anpaBo 6Mo0 y pokycy osor npaBa. C TUM Yy Be3u, Kao
ofpeheHV CcTemeHW TakBOr pas3Boja Morim 6u ce fedmHMcATM: MOHOMON NPYXeH
CTaHAAPAHVM >XXUTOM, LUMPEeHe MOHOMNOMNA KPO3 MHCTUTYT MO3HATOr XWUra, U Haj3ad, fabe
LUMPEHE MOHOMOMA KPO3 LIMpe Tymadyeke NnojmMa Mo3HaToCTU M HOBe 06/IMKe noBpefe
nosHaTor »wura. MNutare Koje NpoucTuye 13 MU3NOXKEHUX pa3marpara U Koje je nocebaH
13a30B 3a ayTopa AucepTauuje, TWYe ce OnNpedesbewa npema Mepu y Kojoj 6u npaso

Tpe6ano Aa NoAPXKU UHTEPECe TUTYapa, LUTO je NpeaMeT UCUTUBAA HAPeaHE XUMOTE3e.

UeTBpTa XuMnortesa Aucepraumje ce cactoju Yy TBPAwW Aa AedmHuMcare OnTUMaHOr
cTeneHa no3HaTocTn Tpeba Aa Cce 3aCHMBa Ha NMOAOOHOCTU O3HaKe Aa U3a30Be MMUCAOHO
noBe3nBare OfpeheHOr KBamMTeTa Kof yYecHuKa y npomety. Cmatpamo fa je rpaHvua
MoO3HATOCTU O3HaKe KOja [OHOCM MPOLUMPEHY 3alWTUTY YNpaBOo Yy OHOj Mepu Koja
omoryhaBsa fia noTpoLLayn 4oBeay y MUCaOHY Be3y CTapujy 1 mnahy 03HaKy Ha Ha4yMH KOju
HapyllaBa AWCTMHKTMBHY MOh wAn yrnen crapuje o3Hake. Haumme, Kof o0O3Haka ca
yo61yajeHOM CHaroM obenexasatba’ He MOCTOj MOrYRAHOCT Aa MOTPOLLAYN PasMUUTLX
MPOMETHUX KPYroBa MMCAOHO MOBEXY O3HaKe Tako Aa Aohe [0 HaBefeHWX nocneamua.
Ynpaso je noBehaHa Mo3HATOCT O3HaKe efieMeHT KOju omoryhasa MUCAOHO NOBeE3MBaHbe
MOMEHYTOr KBa/MTeTa. 3aTo CMaTpamo Aa je BaXHO UCMMTATU Ha KOjU HauMH YYeCHULM y
MPOMETY Onaxajy 03HaKe, Kako VX MoBe3yjy, Te Kako NpaBu/IHO YTBPAWUTU OBE OKOJTHOCTY.
cnutuBare 0Be XMMNoTe3e BOAM UCTPaXXUBakYy YTuLAja NMCUXOMOLKMX 3Harba 0 onaxakwy
Ha MpaBuna XWUroBHOr Nnpasa, KOHKPETHO Ha Ae(hUHMCae npara No3HaToCTV 03HaKe Koju

MpoLvpyje teHy NpaBHY 3alUTUTY.

1Y pguceptaumju hemo kao CMHOHMM 3a 03HaKy KOja He Y)KMBa MpOLUMPeHy 3alTuTy, Beh yobuuajeny,
KOPUCTMTU 1 TEPMIH O3HAKa CTaHAApfHe CHare o6eneXaBatba, 0JHOCHO CTaHAapAHa 03HaKa.



Kako je npeameTr oOBe AucepTauuje perynucaH MO3UTUBHOMNPABHUM Mponucuma, Yy
ncTpaxkuneamy he 6UTK ynoTped/baBaH NpaBHKU (AOrMaTCKM) MeTof, Kako 6um ce de lege lata
OTKPWO NPAaBO 3HAYeHe NpPaBHUX HOPMWU. Y CK/aZy ca OCHOBHWM NpasuiMma TyMauera
NMpaBHMX HOPMKM, KopucTuhe ce je3nyko, rpamMaTMyko, CUCTEMATCKO W Te/eosoLWKO
Tymaderse. OBaj MeTof Kao npumMapaH 6uhe ynoTnyweH Apyrum metofama Kako 6u ce
N3BENN OMLITK 3aK/by4yum 1 mM3Henn npepniosn de lege ferenda. C 063mMpom Ha TO Aa he
npegmeT nM3yyaBara 6UTU CPIICKO Npaso M NpaBo EBpOMCKe yHWje, 04 K/by4YHOr je 3Havaja
M NPUMeHa yrnopesHO-NpaBHOr MeTofa. Mako je npegmeT UCTpaxKmBara Mpaso Xura Koje
je y BenuKoj Mepy y OBa [Ba CUCTEMa yjefHayeHo, cMaTtpaMo [a je npakca eBpOncKor
npaBa Jaseko 6oratuja, Te aa he oBaj MeETOA OUTK O KOPUCTU paan aHaIn3e pasfinka u
C/TMYHOCTW Npe CBera y MpakTUYHOM TPeTMaHy Mo3HaTMX O3Haka. Takohe, Ha NnojeAvHUM
MecTMa 6vhe HeonxofaH OCBPT Ha pellewa M3 Apyrux cuctema, noce6bHo npasa CAL.
Pagn ucnutyBakba NpoMeHa U passoja (PyHKUMja 03Hake Guhe KopuwheH WUCTOPUjCKO-
npaBHW meTog. MoTom, pasmoTpuhe ce NpUMeHa pasnunTUX MeToga 3a yTBphuBare cHare
obenexkaBawa MO3HATMX O3HAaKA KPO3 BpeMe, Kako OWCMO YOuunu eBeHTyaslHe
MPaBWIHOCTM Y pa3Bojy METOZLO/IOTNje Of BpeMeHa yBOhera 0BOr MHCTUTYTA Y Mpakcy Ao
faHac. C 063vpom Ha To aa he ce jeaaH 4eo uctpaxkuearba 6aBUTK pasno3mma NpoLUMpeHe
3allTUTE NO3HATMX 03HaKa, buhe NpuMerbeH U HOPMATUBHM MeToZ. MNpeno3HaBakbe KibyyHe
(DYHKLM]e Xnra y eKOHOMCKOM MPOMeTY OCHOBHa je nosuuuja ca Koje he ce aHamM3npaTtu
Ba/baHOCT MocTojehmx metofa yTBphuBara CHare obenexasara, a 3aTUM U aeuHuUcaTu
npegsior noysgaHujux napavetapa. otom, ¢ 063MpoM Ha Beh NMOMEHYTY HEOMXOAHOCT
pasmaTparba TEOPWjCKUX OnpaBfdarba 3aluTUTe MO3HATMX O3HaKa M 03Haka yoriwTe, 6uhe
NpUMerbeH U MyNTUANCUMNIMHAPHW MeTof, Noce6HO ¢ 063MpoM Ha npuxsaheHy Teopujy
€KOHOMCKOT OrpaBjara 3aliTuTe 0BUX MHTeNneKTyasiHux fobapa. Takohe, pasmarpahemo
ca KOjuX Ce jow Mo3uuuja, OCUM MpaBHe M eKOHOMCKe, MOXe OrnpaBfaTv MpoLuMpeHa
3alWTuTa nosHatux >kuroea. Kaga je ped 0 MmeTofgama MOCPefHOr 3aK/byunBarba,
Kopuctuhemo [fefykuujy npuavkoMm m3Bohewa OnwTuX 3ak/byyaka, [defmHucama
MPaBUIHOCTM 1 3ajeJHUYKMX efleMeHaTta y TEOPUjCKUM U MPaKTUYHUM MaTepujaiuma Koju
Oyfy npefMeT aHanm3e. 3aTuM, NPUMEHOM WHAYKLUMje U3BoAuhe ce 3aK/byylym O MPUPOAM

N yNno3u nojeauHMX MHCTUTYTa, C 063MPOM Ha NpunagHoCT ofpeheHoj rpynu, OAHOCHO



OrnwiTa Hayena Koja ce Ha ux ofHoce. MpumeHoM aHanoruje n3soguhe ce 3ak/bydum o0
CMIMYHMM WHCTMTYTUMa, a nocebaH 3Hayaj OBaj MeToA UMmahe MPUIMKOM AeduHUCaba
pewetna de lege ferenda Koja cy jefjaH of UW/beBA UCTPaXKMBarba. Y Mornefy TeXHWKa 3a
NPUKyn/bakbe nogaraka, kao JoOMUHaHTHa he 6T KopuwheHa aHannsa cagpxaja. Ouekyje
ce aa he (hoKyc 0BOr MCTpaXKMBarba OUTK Ha aHaIM3M BPOjHUX OAJ/TyKa HaLNEeXHUX OpraHa
y KOjuMa Cy Ce M3jaCHWAM MO NuTakby MO3HATOCTV O3HaKe, Te je OYeKuMBaHa U NpuMmeHa

CTaTUCTUYKOr METOda Npwu 06pa,u,l/| peneBaHTHUX NoAaTaka.

[vcepTaumja ce cactoju u3 asa gena. MNMpsu geo 6uhe noceeheH ocTBaperwy MPBOr Lu/ba
NCTPaXMBama - feduHucakby CTerneHa NO3HATOCTU KOjU JOHOCKU CTaTyC MO3HaTe O3Hake.
Mohn hemo of ynopefHe aHanm3e gomaher npasa M npaea EBponcke yHuje Kako 6u
NCNUTaNIN  yjeAHa4YeHOCT NOCTyNamwa HafeXHUX opraHa NpUInNKOM naeHTUhUKauumje
no3Harte 03HaKe, Kao M KakBe AWneMe y Npakcu AOHOCK NPUMeHa OBOTI MHCTUTYTA. HakoH
WTO feduHULIEMO MojaM M (hyHKUMje MNOo3HaTe O3HaKe Kao W CafpXXuHY U pasfore
MPOLUMPEHe 3awWTuTe, Yy APYroM fefny AucepTaumje nocseTvheMo ce OCTBapewy Apyror
UW/ba UCTpaxXmMBama - AefmHMCcabe KOHKPETHUX NapameTapa 3a yTBphuBare no3HaToCTu
03HakKe, OJHOCHO nNpeUM3He MeTode 3a WAEHTU(IMKaUM]y MNO3HaTe >XXUrom 3awiTuheHe
03Hake y npomety. OBakBa nofena Auceprayuje noymsa Ha 3aMUC/IN Ja TeK HaKOH LUTO
[e@VHULLEMO LWTa je NPeaMET 3alTuTe MO3HATUM XXUITOM W KOju CY pasfo3v Herosor
ypehuBarba, MOXEMO OAPeAUTV KpUTepujyMe 3a OfMepaBare MO3HATOCTU Koja AO0HOCU
NMPoLIMpeHy 3awWTuTy. Takohe, y npBOM fJeny paja HactojahemMo fa OTKpUjemo
HENnpaBWIHOCTU Y NPUMEHM OBOI MHCTUTYTA, LWTO 6u Takohe Tpebano ga AonpuHece
npeumsHnjeM gedurHucary MeTOAe Yy APYroMm Aeny auceprauumje. Ha noyeTky cBakor fgena

6uhe 61MXe NpeacTaB/beHa CTPYKTYpa U3narara Koje cneau.



OEO | TIPABHW PEXXUM TMNMO3HATUX O3HAKA

[haBa 1

Nojam no3HaTe 03HaKe

Y npBoj rnasu paga 6uhe McNnUTaHa cafgpkvHa MojMa Mo3HaTe o3Hake®, monasehw of
HEroBor hopmasiHor ypehewa. AHanusmpahemo nponwuce Koju ogpehyjy 0Baj UHCTUTYT Y
fomahem npaBy W npaBy EBporicke yHuje, C HaMepoMm fa YTBPAMMO HUBO HUXOBE
ycknaheHocTn. HakoH ogpehmBarba Herose HopmaTuBHE CafpXXuHe, ucnutahemo y Kojoj
MepV OHa OArosapa CafpXXWHW OBOr NojMa YOONMYeHOj Y MpakCcy HaANeXHUX opraHa.
Hactojahemo fa v3ABOjuUMO GUTHE WHCTUTYTE KOjU ra ofpefyjy U Kputuuku hemo ux
npo6nemMaTn3oBaTV pagy NpPaBUIHOT pasymeBakba HWX0BE CaApXXUHE U HauyMHa Ha Koju
YyTUYy Ha MojaM MNo3HaTe O3Hake. Y Apyrom fefny oBe rnaee ucnutahemo gyHKuuje
no3Hate O3HaKe W WUCTPOXUTM Aa AU MOCTOjU pasnnKa y HUXOBOM TPeTMaHy Yy
MO3UTMBHOMPaBHUM MNPOMMCMa Yy OJHOCY Ha 3aWwTUTYy Koja Ce Mpyxa Yy npakcu.
HanocneTky, pasmoTpuheMo Koje mocneguue npasHa 3allTWTa MO3HATUX O3HaKa MMa Ha
NMPOMeT M3 yrna TUTynapa rnpa.a ca jefHe cTpaHe, U U3 yrna Apyrux y4ecHUKa y npomery,
ca pgpyre crtpaHe. Ouekyjemo fa he npsa rnaea [Auceptauuje [LOMPUHETU UMWY
NCTPaXmMBara Tako LITO he ce jacHO feduHucatu WwTa je npeaMeT npoLeHe y OfHOCY Ha

KOJy Ce HacToje OfpefnTV MPaBUIHN KPUTEPUjYMU.

% NaKo Baxkehn 3aKOH O XKMrOBMMA MO3Haje TEPMUH UyBEHM >KNT, Y pady heMo Kao CMHOHMME KOPUCTUTM
TEPMUHE MO3HATE XUIOM 3aliTuheHe O3HaKe M O3HakKe ca penyTauujom. HaBefeHo je y cknagy ca npakcom
BE/IMKOr Aena Teopuje Koja nofpasyMeBa HamnyllTawe TePMMHA YyBEHOCTU Yy KOPUCT MOjMa Koju oapakasa
HELUTO HWXW CTaHAap[ 3axTeBa No3HaToOCTM. Takohe, y AucepTaumnjy hemo HacTojaTu fa jacHO pas/vKyjemo
TEPMUHE >KUT U KUFOM 3aliTuheHa O3HaKa, HacTojehn ga npaBuMO MOTPeOHO pasnMkoBake K3Mehy
Cy6jeKTVBHOr NpaBa 1 NPeAMeTa HErOBe 3alTUTE.



MNojam no3HaTe 03HaKe y npasy Peny6nunke Cpbuje

Y pomahem npaBHOM CUCTEMY MHCTUTYT O3HaKe Koja Y)KMBa MPOLUMpPeHy 3aTuTy ypeheH
je 3akoHom 0 xurosuma (Cnyxx6eHu rnacHmk PC 6p. 104/2009, 10/2013, n 44/2018 — ap.
3aKOH, Y fAarbeM TekcTy: 30XK)°, rae je oHa ogpefjeHa kao 3alTUheHW 3HaK Koju je Kop
yyecHVKa y npomety y Peny6nuum Cpbuju HeCyMbMBO MO3HAT Kao 3HAK BUCOKe
penyTauuje. N3 HaBefeHe 3aKOHCKe HOpPMe C/liean fa je rnojam nosHarte O3Hake opapeheH
cnegehum KapaktepuctMkama: 3allTrheH 3HaK, 3HaK BUCOKe pernyTtauuje, 3HaK KOoju je KOf

Y4eCHMKa Yy NMPOMETY HECYMHUBO MO3HAT KaO TaKab.

Y Be3n ca NpBMM €/eMeHTOM Mojma Mo3HaTe O3HaKe, YC/10BOM fa je pey 0 3awTuheHoM
3Haky, 30X ogpehyje fa je ynpaBo OBO jeAaH Of efleMeHaTa KOju CYLUTUHCKWN pa3fBaja
onwuTeno3Hate* 3HaKoBe 1 MO3HaTe XWUroBe — JOK MPBY Mojam 06yXBaTa HeperncTpoBaHe
03HaKe 3a Koje ce 3alIT1Ta Mpy»Ka caMo y OAHOCY Ha 1CTe WM CANYHE Npon3BoAe°, Apyry
nojam obyxBaTa caMo 03HaKe Koje Cy PerncTpoBaHe Te y Be3u ca KOjuma je Hocunal, CTekao
Xur. Takohe, TepMUH 3aliTUheHN ce uMa TyMaunTuh y cKiagy ca AyxoMm u Apyrux ogpeaou
30)X Kkojuma je nponucaHo fa Ce 3awTuTa MpyXa W MNpujaB/beHNUM 3HAKOBMMA, MOf

OfLIOXXHWM YC/TOBOM perucTpaupyje.

% Oppepbom un. 5. cT. 1. T4. 12. 30XK nponucyje Kao jeHy Of penaTMBHUX CMETHMW N HENOJO6HOCT 3HaKa
Koju, 6e3 063mpa Ha poby, OAHOCHO YCMyre Ha Koje ce OfHOCW, MpeAcTaB/ba PEnpPoAyKUMjY, UMUTaLujy,
npeBoA WM TpaHCAUTepauujy 3aTWheHOr 3Haka Apyror nuua WMan HeroBor GUTHOM Aena, Koju je Kopg
yuyecHMKa y npomeTy y Peny6numum Cpbuju HeCyMHbMUBO MO3HAT Kao 3HaK BMCOKE penyTauuje, ako 6u ce
Kopuwherem TaKBOI 3Haka HenojalHO M3BnaqMaa KOPUCT U3 CTEYEHe penyTaluje YyBEHOr Xura uam oum ce
LUTETW/O HErOBOM ANCTUHKTUBHOM KapaKTepy, Of4HOCHO penyTaumnju.

* Opgpenbom un. 5 cT. 1 Tau. 11. 30K nponucaHa je Kao jefHa 0/ PeNaTMBHINX CMETHM 1 HeMoJO6HOCT 3HaKa
KOjU je NCTOBETaH WX CAKNYaH, 3a UCTY WK CIMYHY BPCTY Pobe, OfHOCHO YCAyra 3HaKy Apyror nuua Koju je
nosHat y Peny6nuum Cpbuju y cmucny unaHa 6bis Mapucke KOHBEHLMje O 3aLUTUTU UHAYCTPUjCKE CBOjUHE
(y favbeM TEKCTY: OMLWITENO3HATM 3HaK). Ha 0BOM MeCTy CKpeheMo NaXkiby Ha YMHeHMLY Aa 3aKOHOAaBall He
nocTae/ba HW jeflaH [ojaTaH YCMOB KOf penaTuBHe CMETHe Y BWAY paHujer OonwTeno3HaTor 3Haka, 3a
pasuKy Of CMeTHW Yy BUAY paHuje O3Hake ca penyTauujom WaM paHuje CnYHe O3HaKe pPerucTpoBaHe 3a
CINYHY 1AM ucTy poby. O cagpXMHM NojMa OMLITENO3HATOr 3HaKa ¥ pasnnka y npaBHoj 3allTUTW Y 04HOCY
Ha 03HaKy ca penyTal1joM BuLLE Y NPBOj rNaBu Apyror fena auceprauuije.

> Y pa/beM TeKCTy aucepTaumje KopucTuheMo camMo TepMUH NpPOM3BOJ KOju Y ce6u obyxsata U poby 1
ycnyry.



1)

Cnefehn enemeHT nojMa Mo3HaTe O3HakKe OLHOCM Ce Ha HeHy penytauujy. Y [abum
oapeabdama 30XK, MehyTum, He cagpXxu 651nxe ofpehere 0BOr NojMa. Y MecTo AeuHuLmje
nojma penytauuje (yrnega), y 3akoHy Cy HaBefeHW napaMeTpu npemMa Kojuma ce OH mma
LLeHWUTW: YNO3HATOCT pefieBaHTHOT [efia jaBHOCTM ca 3HaKOM, YK/byuyjyhy 1 no3HaBawe 40
Kora je [oL/io NyTem npomoLmje 3Haka. PeneBaHTaH €0 jaBHOCTM NojpasyMeBa CTBapHe U
noTeHuMjasiHe Kynue npeaMeTHOr Npou3BoAa, Kao M Mua YK/byyeHa y KaHase Herose

ancTpubyLmje®.

Nmajyhn y Buay fa 3aKOHOAABaL, M3PMYMTO HABOAM [Ba NapameTpa npema Kojuma Tpeba

LIeHUTW penyTawujy, HEONXO0AHO je Nohu of HUX0Be CafpPXUHE.

YN03HaTOCT penieBaHTHOT Jena jaBHOCTVI Ca 3HaKoM

Mojam yno3HaTOCTM HUje OGnvxe ofpeheH 3aKOHCKMM HOpMama, cTora je moryhe
3aK/byUNTK [ja HEeroBo KBaMTaTMBHO oapehere nogpasymeBa ABa 06/1MKa: YNO3HATOCT Y
CMUCNY Aa peneBaHTaH Ae0 Y4YecHMKa jaBHOCTW NOTBphyje Ja ce paHuje Cycpeo ca TUM
3HaKOM, W/IM YNO3HATOCT Y CMUCANY [a peneBaHTaH [4eo jaBHOCTM NOTBphyje Aa My je 3HaK
MO3HaT 0f paHunje 1 Ma jaCHY CBECT O HEroBOj Be3W Ca KOHKPETHUM NPOM3BOAOM (CTaB/ba
ray ogroeapajyhn KOHTEKCT Ca HOCMOLIEM XXura U Npomn3BOAOM KOju ce huMme 06enexana).
Wmajyhn y Buay ga ce paav O OLEHM penyTauuje KOHKPETHOr 3Haka, cMaTpaMo fja je
jeanHo onpaBfaHO TymMauyere OHO NPema KojeM Ce Mnojam Yrno3HaTOCTX MOXe cmaTpaTui
KBa/IMTAaTMBHO oOApeheHnM Kao Yy APYyromMm MOMEHYTOM peLlewy, [akne Yrno3HaToCcT Yy

CMUC/Y CBECTW O paHMjeM NOCTOjaky 3HaKa M KOHTEKCTY Y KOjem MOCTOju.

3aKoHOAaBal, jacHO fe(iMHuLIe peneBaHTHY jJaBHOCT Kao CTBapHe W MOTeHUMjasHe Kynue
npeaMeTHOr NMPOU3BOAA, Kao 1 NnLA YK/byYeHa y KaHase weHe AucTpunbyuumje. HeocnopHo
je [a je jeQqHOCTaBHO YTBPAUTM KO Cy CTBapHW Kynuu — fiMua Koja cy oapeheHn nponssog
Kynuna, anv npobneM MoXke HacTaTu Kog ogpehusara NoTeHUMjaHUX Kynaua. CMmaTpamo

[a “Ma MecTa Tymaueky fla je Hamepa 3akoHoAaBLa oBfe 6una ga 06yxBaTu WCTY

®yn. 5¢T1. 5 30X.
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WHTEPECHY Fpyny KOjoj Npunaaajy u CTBapHU Kynuu, camo Ha HauyuH da ce obyxsaTe nmua
KOja 3anmpaBO jOLUI YBEK HMCY 6una Kynuu npeamMeTHOr npoussoga, anv 6u no noruum
CTBapu TO OYeKMBaHO morna 6mtn y 6ygyhHoctn. C 063MpoM Ha 3Ha4yaj opapehuBarba
pefieBaHTHe jaBHOCTM, CMaTpamMo Ja OBAe MOXe 6UTY nocebaH 13a30B OAPeSUTU MPUPOAY
Npon3BoJa Te y Be3u ca TVMe HeroBe MoTeHuMjasHe Kynue, NocebHO OHAa Kaja je pey o

cneumpryYHOM NPOon3BOAY KOjU HUje NpeAMeT CBAKOLHEBHOI MPoMeTa.

Y peneBaHTHY jaBHOCT chagajy M nnua YK/bydeHa y KaHane AucTpubyumje npovssoga y
0JHOCY Ha Koju ce 3HaK ynoTpebrbaa. Kpyr oBuX nuua 3aBucy of NpUpoAe Nponssoga y

nuTamy, Te je 0Baj Ae0 HopMe ofpeheH jacHO Yy Mepu Y Kojoj je To moryhe.

HanocneTky, MoXemo ncnurtatu a nn cy oBakBuM ofpefherem 06yxsaheHa cBa nnLa Koja
NpeLCcTas/bajy peneBaHTHY jJaBHOCT, OLHOCHO KOja peaiHO [0/1a3e Y KOHTAKT ca 03HaKoMm
Koja je npeaMeT npoteHe. Jpyrvm peyunma, nocTas/bamo NuTare fa i NoCToju Kpyr mua
KOju He obyxBaTa HWUTW CTBapHe WM MOTEHUMjasHe Kyrue HUTK NhLa Koja ce Hanase y
KaHasMma auctpubyumje ogpeheHor npoussoga. MNMpumepa pagu, aBMoOMeXaHU4apu Hucy
HUTW CTBapHW HUTWU MOTEHLUMjaHU KYNUW aBMOHA, HUTWU CY HEMOCPEAHO YK/bYYeHU Y
KaHane guctpubyumje ose pobe. IMa onet, Kaja je pey 0 03HaKaMa Kojuma ce obenexxaBajy
MOZENN aBMOHa, aBMOMeXaHMyapy CBakako cnafajy y Kpyr nvua Koja 3anpaso jecy mehy

Hajyno3HaTunjumMa ca Huma.

MpumehyjeMo Aa 3aKOHOAaBal, He Aaje KBaHTUTATMBHO OApehere nojma penieBaHTHe
JaBHOCTW, OQHOCHO He ofpehyje [e0 peneBaHTHe jaBHOCTM Koju 6w Tpebano ga 6ygae
yrno3HaT ca MpPOMOLMjOM 3HaKa. [pyrum peymma, HejacHO je Ha KOAMKW MpoLeHaT
peneeaHTHe jaBHOCTK ynyhyje oBa oapea6a. C 063MPOM Ha M30CTaHaK Aa/bUX CMEepHULA O
HaBeleHOM MuTaky, 3a MoTpebe OBOr fena pafda KoHcTaTyjemMo fa y Baxehem nponucy
MOCTOjV M3BECHA NpaBHa NpPasHUHa Yy BE3Kn ca TUM, 0 YeMy he aeTa/bHO OUTY peun y farbem

TeKCTy AncepTauuje’.

[Mo3HaBar€ A0 KOjer je A0L/Io NyTeM NPoMoLMje 3HaKa

" BuneTv npsy rnasy Apyror Aena avcepTauuje.
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3akoHOAaBaL, 0BUM [e/loM HOpMe [aje Ha 3Hayajy NpoOMOTMBHUM aKTUBHOCTMMA W YKasyje
Ha TO fa ce y 0631p Mopajy Yy3eTu M HauMHW Ornawaeakba y NPoMeTy. Ha npsu norneg
HejacaH je [omallaj OBOr fena Hopme, UMajyhmn y BUAY Aa je HeroBo je3nyko oapehere
TaKBO [a Ce OHOCK Ha 6/mKe feduHucarbe Yrno3HaToCTU ca 3HaKoM (...y 063up ce y3uma
YyNo3HaTOCT peneBaHTHOr fena jaBHOCTY ca 3HaKoM, YKby4yjyhu 1 no3Hasare [0 Kojer je
[OLW/0 nyTeM npomoumje 3Haka). Havme, nmajyhn y Bugy cafp>XuHy nojMa yrnosHaTocTu
Kako CMO TO Yy paHujeM [efy paja KOMeHTapucasu, HejacHO je 360r uera 3akoHojAaBal,
fojaje nocebHO Mo3HaBake 40 KOojer je AOLI0 nyTem npomouuje 3Haka. OBO Moce6HO
nMajyhu y Bufly fa cy CTBapH/ Y MOTEeHUMja/IHW Kynuy nNpeLMeTHOr Npov3Boja ca 3HaKoM
Hajuyellhe yno3HaTy nyTem NpomMouuje 3Haka, a pefje Ha apyre HaunHe. MuLbeHa CMO Ja
3aKOHOZaBal, OBMM [Je/l0M HOpMe Mponucyje fa ce y 063up y3uma W Yrno3HaToCT ycneq,
MPOMOLMje 3HaKa MaKo OH HWje HenocpesHO KopuwiheH Ha foMaheM TPXULITY, Y CMUCTY
MOHyZe Mpou3Boja HtuMe 06eneXXeHor — Ha 0OBOM MECTY KOHCTaTyjeMo fja je nmoTpebHO
npaBuUTN pasMKy nsmehy ynotpebe o3Hake 3a NoTpebe ofpKaBarba XXUra y BaXXKHOCTU ca
jenHe cTpaHe, 1 ynotpebe 03Hake 3a NoTpebe yTBphMBara NO3HATOCTK, ca apyre cTpaHe. O
nocneguuama OBe OCET/bMBE pas3/iMKe rosopuheMo y [Apyroj rfiasu npeor Aena

ancepraumje.

Takohe ce ocBphemo Ha ycnoB MO KOMe 3HaK Tpeba fa Oyde Mo3HAT Kao 3HaK BMCOKe
penyTaymje. OBakBO HaBohere ynyhyje aa penytayunja Tpeba ga nma ogpeheHn KBanmTer.
Y Teopuju npeosnahyje Tymayewe f[a Ce 0Baj KBaMPUKATMB MMa TymMauuMTU Kao
MO3WTUBHO CBOjCTBO, Te Ce OBMM MPWAEBOM Mojam npubnamkasa nojMy pobpor yrnega.
[akne, 0BakO MOCTaB/bEH YC/IOB YyKa3yje Ha TO [a je HEOMXOAHO [a Ce O3HaKa Kop
noTpoLlaya Besyje 3a MO3UTUBHE acounjaumje — y CynpoTHOM, YKOMKO je 3HaK LUMPOKO
nosHaT asn fiole penyTtauuje, YAHU ce ucrpsa Aa He 6uM 6N UCMYHEHN 3aKOHOM

nponncaHn ycnoBsu 3a HEroBo o,u,pehel-be Kao Mo3Hartor.

Tpehu enemMeHT Koju ogpehyje cafpXXMHY MHCTUTYTA No3HaTe 03HaKe OAHOCK Ce Ha TO Aa je
3HaK HeCyMHbMBO MO3HAT YYeCHMULMMA Y MPOMETY Kao 3HaK BUCOKe penyTauuje. YnHu ce fa
OBaKBMM KB/ IM(PMKATMBOM 3aKOHOAaBaL, HaCTOjuU Aa Cy3un NMPUMeHY HOpMe Ha ogpeheHu

Masiv 6p0j 03HaKa Koje Y)KuBajy MpoLLUMPeHyY 3allTUTYy.
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CxoflHO HaBefeHOM, Crean fa je nojam MO3HaTMX O3Haka y Aomahem npaBy oppeheH
HOPMOM KOja y cebu caapku ABa npaBHa CTaHgapda® (HeCYMHMBO MO3HAT W BUCOKA
penyTaumja) Kao u ynyhuarwe Ha YTUCaK YY4eCHMKA y NPOMETY KOjU UMHE PeneBaHTHY

jaBHOCT. 3aK/by4yjeMo [a OBaKBa HOpMa 0TBapa MpoCTOp 3a PasNMuUTy NPUMEHY Y NpaKcu.

MpakTU4Hy NPUMeHY OBOT MHCTUTYTA BavXKe ypehyje MeTogonoruja noctynasa 3asoga 3a
WHTENEKTYalHYy CBOjUHY Yy TMOCTYMKY 3a MNpu3Hake Xura v y noctynumMMa no
perncTpoBaHnm xurosuma’ (y paem TekcTy: Metogonoruja). HasegeHn akT 6amxe
ypehyje nuTate yTBphHMBara NO3HATOCTU, /i He OAMUYe Jasbe Y CMUC/Y KOHKpeTHujer
ofpehera camor rojma Mo3HaTWX O3HaKa WM faBarba G/IMKMX CMepHMUA 3a Tymayene

MOMEHYTMX NPaBHUX CTaHAapaza.

Vmajyhn n Bugy HaBefeHO, jaCHO je Aa je nojam Mo3HaTe O3HaKke Yy BaXehem 3aKOHY
ofpeheH OKBMPHO. 3a HEroBy MPUMEHY Y MpakCh HEeOMNXOAHO je [fa Haf/leXHW opraH
yTBpAK: 1) Aa nm je o3Haka 3awTuheHa, 2) KOju Kpyr nnua YnMHU  YYeCHUKe y NpoMmeTy,
OfHOCHO peneBaHTHY jaBHOCT, 3) Ja /M je O3HaKa y4eCHWLMMa Yy NMPOMETY HeCyMHUBO

Mo3HaTa Kao 03HaKa BICOKE penyTaLiuje.

Mopehera paau, ykasahemo KpaTKO Ha Mojam MO3HATMX O03Haka Yy paHuje Bakehum
nponucmuma fomaher 3akoHogaBCTBa. Havme, npeTXOAHUM 3aKOHOM O >KUroBMMa
(Cnyx6eHn nuct CLI 6p. 61/2004, 7/2005), nojam no3HaTor »ura gevHUCaH je Ha
MOEHTUYAH HauMH Kao M caga BakehyM. 3aKOHOM O XXWroBMMa KOju je MPeTXOAM0o OBOM
nponucy (Cnyx6eHn nuct CPJ 6p. 15/95 n 28/96), koju je yje4HO W MpBU 3aKOH O
Xurosmma y pomahem 3aKOHOAABCTBY, MO3HaTa O3HaKa fe(MHMcaHa je y ui. 5. Kojum je

MPOMMCAHO [a Ce >XWIoOM He MOXKe 3allTUTUTW 3HaK Koju je 6e3 063upa Ha pody unm

® O npasHum cTaHgapauma M. JoBaHOBMA HaBOAM: ,MPaBHW CTaHAApAM Cy HOPMATWUBHM MOjMOBU KOju
MeHbajy CBOjYy KOHKPETHY CafpXKUHY 3aBMCHO 0[] CBaKOr KOHKPETHOT C/lyYaja, a MnakK 0CTajy y CYLUITUHWN UCTU.
Mpoueryjy ce Npema TOMe Kako 61 npoceyaH YoBeK MoCTynuo Y AaTUM OKOSHOCTMMA. [paBHU cTaHAapau
He uMnAMumpajy cnobody cybjekra obasese. Y gaTvM OKOTHOCTMMA Camo jejHO MOHALLIaHe JeCTe OHO Koje je
JjonywteHo”. Buaetu BuLle y: ¥YBog y npaso, V3nasayuku LeHTap MpasHor hakynteTa y beorpaay, 2014.

° 3aBog 3a MHTeNeKTyanHy CBOjuHY, MeTogonorsja nocTynawa 3aBoja 3a WHTENneKTyanHy CBOjUHY Yy
MOCTYNKY 3a MPU3HaHe >KUra v y nocTynuuMa no perucTpoBaHuM >Kurosuma, 2017 — [OCTYNHO Ha:
http://www.zis.gov.rs/upload/documents/pdf_sr/pdf _zigovi/metodologija.pdf.sav. Oabe Yy  ycHOTK
MeTtogonoruja 3aBofa.
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ycnyre Ha Koje ce OAHOCW KOf ydecHuka y npomeTy y Case3Hoj Penybauuu Jyrocnasuju
HECYMHMBO MO3HAT Kao 3HaK BWUCOKOr peHOMea KOjuM CBOjy poby OAHOCHO Yycnyre
obene>kaBa [Apyro nmue (4yBeHM >KUr). Y [Oa/beM TeKCTY M30CTajy OGnamka oppehera

MojmMoBa ,,y4eCHUKa y NpomMeTy* v ,,HeCyMHUBO Mo3Hata’.

YousbriBe Cy W3BECHE Pa3MKe Y OAHOCY Ha HauMH AetMHMCarba MojMa Mo3HaTe 03HakKe Yy
npeomM 3aKoHY 0 Xwurosmma n3 1995. roguHe n y axehem nponucy. Npe csera, nojam
peHOMea 3aMetbeH je nojMoM BucOKe penyTaumje™®. Mmajyhu y Bugy 3Hauere peun
peHome™, 3aKk/byuyjemMo Aa 0Baj nojam Takohe cafpxu KBIUTaTUBHY AVMEH3N]Y OAHOCHO
nojpasymeBa BPeHOCHO MO3UTUBHO 3Hauere. CXOAHO HaBeAeHOM, OBa pas/iKa 3anpaso

He NpeAcTaB/ba CYLUTUHCKY MPOMEHY.

[arbe, paHujum nponucom je onpefeheHo Aa je ped O O3HauM ,,KOjoM CBOjy poby
obenexasa Apyro nuue*. OBakBo oapehere jecTe GUTHa pasnnMKa y OAHOCY Ha Baxehu
MPONUC KOjU CaapXu M3pUUUT 3axTeB fAa 3HaK byade 3awTuheH (pernctpoBaH). Jesnukum
TyMauyeweM LMTUpPaHe HOPMe CneAn fda je 3akoHOoAasal, NPYXXUo 3awTuTy MO3HaTUM
03Hakama 6e3 063mpa Ha TO [a /i Cy PerucTpoBaHe Wan He, y3 YC/0B fa Ce KOpWUCTe 3a
obenexasarbe Npoussoga. Vimajyhn y Bugy perynncare cagpxuHe npasHe sawTute™ y
JabMM HOpMaMa, MULL/beHA CMO fJa WMaK HUje ped O UwbaHO Apyrayvjoj npasHOj
3aWwTUTK Beh npe O HEenpeuusHO CPOYeHO] 3aKOHCKOj (hopMmynauuju, Te Aa je 3anpasBo

rno3HaTa 03HaKa y)kKmBasna 3allTuTy Takofje Mo yCNIoBOM Perncrpauuje ofHOCHO npujase.

[MoToM, yKa3yjeMo fJa MocToju 6UTHa pasnvka y fedmHuMcary peneBaHTHe jaBHOCTU Y
OAHOCY Ha KOjy Ce MO3HaTOCT MMa LeHuTW. W3 TekcTa umMTUpaHe HOpMe chnegu ja ce
MO3HATOCT LieHMNa Y OAHOCY Ha CBE YYEeCHMNKe Y MPOMETY, AaK/e pey je 0 OMLToj jaBHOCTH.
3a pas3nuKy o[ 0BakBOI perynucarba, BaXehy 3aKOH cafgpXu yxxe aeduHUCaH Kpyr nuvua
KOju cnajajy y peneBaHTHY jaBHOCT Y OAHOCY Ha KOjy Ce NO3HaToCT ueHW. HasefeHa

pa3inka MoXXe BOAUTU 3Hal-lajHl/IM nocneanuamMa Ha nojby MeTofa KOjVIMa Cé Mo3HaToCT

19°0 pasnMunTM TepmMMHONOLWIKMM oapehersiMa MO3HATUX O3Haka BUAeTW Buwe y: Livadariu Andrees,
“Notorious, Reputed and Famous Trademarks”, Lex et Scientia International Journal, Vol. 1, 2015.

1 N3BopHO hpaHLyCcKa pey (renommée) Koja y NpeBoy Ha CPMCKM je3nK 3Hauu Aobap rnac, yrnes, cnasa.
2Oppenba un. 34. Tajalrber 3aKoHa NPOMKCYje:HOCUAALL XIUra He MOXe 3abpaHuTV APYTroM NnLy Aa UCTU
WM CMYaH 3HaK KOpPUCTU 3a obenexasare pobe, OAHOCHO ycnyra Apyre BPCTE, OCUM aKo je y nuTawby
UYBEHU XKW
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1)

2)

3)

yTBphyje, nmajyhn y Buay ga je n crtaHaapd no3HaTOCTM O3HAaKe NOCTaB/beH Ha QYMTO

BULLIEM HMBOY Hero LTo je TO y Baxxehem 30XK.

HanocneTky, 3ak/bydyjemo Aa W paHuja HopMa CafpXu MpaBHU CTaHAap[, ,,HECYMHUBO

no3HaT" Te fja U30cTaje HeroBo 6/mxe ogpehemse.

AHaNN30M pas3fivka y TpeTMaHy nojMa rnosHarte 03Hake y nponucuma Koju cy ypehusanm
0Baj MHCTUTYT Of Herose nojase y gomahem npaBHOM CUCTEMY A0 [aHac, 3aK/by4uuin cMo

cnepehe:

MOCTOjV KOHCTaHTa Y KBa/IMTaTUBHO] AVMEH3MjM OBOM NOjMa — Of MOYETKa je pey 0 03HaLm
Koja cumbonuiie Moce6bHO A06pe KapaKTePUCTMKE, KOje je UMHE O03HaKOM BUCOKE
penyTauuje, fobpor yrnega, peHomea 1 ch.

MOCTOjM KOHCTaHTa Yy 3aXTeBy BE/MMKE WM3BECHOCTM OBaKBOI CTaTyca, M3paXeHa Kpo3
npaBHW CTaHAapg ,,HeCYyMmMBO Mo3HaT”. OBakBO ofpehere MOXe MMaTV yTuuaja U Ha
[0Ka3nBare cTaTyca No3HaToCTy.

NMOCTOjU pasnuka y oapefuBary peneBaHTHE jaBHOCTWU Yy O4HOCY Ha KOjy Ce MOo3HaToCT
O3HaKe LeHW — [OK je paHuje 3aKOHOfaBal, perynmcao no3HaToCcT Yy OAHOCY Ha ONLTy
JaBHOCT, cafia je Kpyr nvua Cy>keH u obyxBaTa caMO /iMua Koja MMajy HeKy Ynory Ha
TPXULWTY Npou3BoAa 06enexeHor 03HakKoM. HaBefjeHa pas/ivka Mmoxe 61Ty of 3Havaja 3a

JOKa3nBame CTaTyCa Nno3Hate O3HakKe.

AHasM30M nojMa Mo3HaTe 03Hake Yy gomahuMm nponucrMa Kao M HEeroBor passoja
Ofpeanin CMO HOPMAaTUBHO 3Hayewe MojMa Koju je npeameT UCTpakuBara y fomahem
npasy™®. Y HacTaBky hemo MUCMMTATV Y KOjOj Mepy TO 3Hauere OAroBapa NojMy nosHate
03HaKe Kako je ofpeheH y npaBy EBporicke yHuje, npencnutyjyhn Ha Taj HauMH Tesy O

BMCOKOM CTeneHy ycknaheHocTy aoMahmx nponuca ca eBporckim npasom.

3 Buwe o TeopujckuM norneauMa Ha pasBoj Mojma O3Haka ca penyTaLuvjom BUAeTH y:Bnalkosuh BOXMH,
»I'10jam uyBeHuX Xurosa*“, MNMpasHu XunBoT, 6p. 11, 1995.
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Mojam no3HaTe 03HaKe y NpaBy EBPOMCKe yHuje

Y npasy EBporicke yHuje npaBo >kura ypeheHo je Aupektusom 2015/2436 EBponckor
napnameHta 1 Caseta o 16. geuem6bpa 2015. roguHe 0 ycknafhuBarwy nponuca apXasa
YNaHNLA KojU Ce OfHOCe Ha Xur'* (y garbem TekcTy: [MpeKkTuBa), a y CKNady ca HOM
[p>KaBe YnaHuLe perynviy oo npaBo CBOjUM HaLMOHAIHUM 3aKoHMMa. Takohe, Ha cHasu
je 1 Ypea6a 2017/1001 Esponckor napnameHTa n CaseTa 0 >ury Eeponcke yHuje® (y
[a/beM TeKCTy: Ypenba) Koja perynuile MHCTUTYT xura Esponcke yHuje™®. Umajyhun y
BULY [a je nojam MO3HaTUX O3HaKa Ha WAEeHTUYaH HaunH AemHWcaH y oba M3BOpa,
KOMeHTapucaheMo pellera cagpkaHa y Avpektusu. Ilojam no3HaTMX 03Haka AeuH1caH
je un. 5. ct. 3. IMpeKTnBe y KOMe Ce HaBOAM [a je penaTMBHa CMETHa PerncTpaumjy Xxmra,
Kao 1 OCHOB 3a YTBphere HeroBe HULITABOCTW, CANYAH UM UAEHTUYAH PaHuju Xur 6e3
063mpa Ha TO fa fmM obyxsatajy WUCTe, CAMYHE WAN pasnnynTe pobe OLHOCHO YyCnyre,
YKO/IMKO Taj paHuju XUr MMa penyTaumjy y ApXKaBu Y KOjoj je 3HaK NpujaB/beH Wn
PErncTpoBaH, UK y cnydajy xura EY — uma penytaunjy y YHuju, npu yemy 6m ynotpeda
KacHmjer »kura 6e3 onpasfaHor pasnora npescTas/basa HeMOLWTEHO N3B/aYee KOPUCTU Of

nv 61 6una LUTETHa N0 AMCTUHKTUBHI KapakTep uau penyTauujy paHujer xura.*’

Kao wTto B1aumo, nojam rnosHate 03Hake y npaBy EBponcke yHuje oapeheH je Kao 03Haka
ca penyTauMjoM Yy [ApXKaBu NOTAUCHULM UAN YHWjU YKOAMKO je peu o xury EY™®. 3a
noyetak, npumehyjemMo fa NpOMMc HeCropHO Perynuile XXMrom 3awTuheHy 03HaKy, Kao
LUTO TO M3PUYMUTO YMHU U AoMahu 3aKOH O Xurosmma. Jasbe, KibyyaH efleMeHT rnojma

Mo3HaTUX O3Haka je Takofe penyTauuja. Cama [MpeKTMBA He CafpXu HUKakKBe Aasbe

YNupektnea (EY) 2015/2436 Esponckor napnameHta u Caseta of 16. fetem6pa 2015. roguHe o
XapMOHM3aLMj1 NpaBHUX NponMca ApXKasa YiaHMLa Koju ce 0gHoce Ha Xur (garbe y ycHoTh: JupekTuBa u3
2015. roguHe).

1> Ypep6a 2017/1001 Esponckor napnameHTa 1 CaseTa 0 >ury EBponcke yHuje (aame y hycHoTH: Ypeaba
13 2017. rogmHe)

18 )Kur EBponcke yHuje (JOHeaBHO Ha3vBaH KOMYHUTApPHUM XWUrOM) je NpaBo KOjUM Ce LUTWUTW 03HaKa ca
BaXKEHEM Ha TEPUTOPMjU CBMX 3eMasba YfiaHuuUa YHuje. OCMM TepUTOpPUjanHOr BaKeha, 0OMM npaBHe
3aLUTMTE je perynmcaH Ha UAeHTUYaH HauMH Kao M KOJ HaLMOHATHWX XXMroBa ApXaBa YnaHuua.

" Oppepba unana 5. cT. 3. Ypeabe 13 2017. roauHe.

'8 Buwwe 0 0BOM MHCTUTYTY BMAeTU: MuHa JosaHoBuh, ,,)Kur EBponcke yHuje — cneyudnyHOCTA 1 CropHa
nuTawa“, MNpaso v npuspeaa, 2016.
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ofpefHMLE O TOMe Ha KOjU HauyuMH ce penyTauunja MMa LeHUTW, 3a pasnuky o gomaher
3aKOHa Koju TO umHW. TloToM, npumehyjemMo fAa penyTaumja HWje Oa/be BPeAHOCHO
ofpefeHa Kao ,,BUCOKA", ,,u3y3eTHA™ UM CIMYHO. JEe3UYKMM TyMayereM OBE HOPME Cream
fa y npasy EBponcke yHuje no3Hata 03Haka MOXe 6UTM M OHAa KOja Y)KuBa HeratuMBHY

penyTauujy, WTO je MOryhHOCT Koja je, YAHU Ce, UCK/byYeHa JomahM 3aKOHOM.

MoTtom, npumehyjeMo fa M3ocTaje ogpehere peneBaHTHOr CeKTopa jaBHOCTW. Haume, u3
UMTUpaHe HOpMe cneAu fa je noTpebHO fa O3Haka Oyne nosHarta y [pXasu uiaHuum
OIHOCHO YHuju. OBAe KOHCTaTyjeMO Aa je OBakBUM HOPMaTMBHUM Ofpefherem OTBOPEH
MyT CXBaTawy fa No3HaTOCT Tpeba LeHUTU Yy OAHOCY Ha OMLUTY jaBHOCT, a He Y 0HOCY Ha
yXe ofpeheHn Kpyr nvua Koju je Ha HEKM HauMH NOBe3aH Ca TPXKMLUTEM MPOM3BOAa Ha
Koju ce O3Haka ogHocu™. Crieau da y OBOM fieNy MOCTOjW PasfnKa Y OfHOCY Ha pelleke

Aomaher 3aKOHOAaBLa, KOjU je 0BO NuTake ypeanmo GUTHO gpyradnje.

CX0[lHO HaBefleHOM, 3aK/byyyjeMo Aa je Baxehom [MpPeKTMBOM Mojam MO3HaTMX O3HaKa
Takohe perynucaH oKBMpHO, Te Aa NPUMeHa 0Be HOPMe OCTaB/ba MOFYNHOCTM 3a pas3nmunTa
Tymauerba y npakcu. [OHeKne ce oBakaB MPUCTYN M MOXE OnpaBAaTv umajyhu y Bumy
YIIOry AVPEKTVBE Kao MPaBHOI UHCTPYMeHTa y npasy EY?, Te uneHnLy fa je Apxasama
YnaHMUaMa OoCTaB/beHa C€n0604a fa HalMOHaNHUM 3aKoHUMa Gnvdke ypeae ofpeheHa

NUTakba, y CKNagy ca AUPeKTUBOM.

Mmajyhun y By HaBefleHO, Kako 61 yTBpAMO Aa v oapeheHa 03HaKa yXKuBa NPOLLUMPEHY
3alITUTY Y NpaBy EBPOMNCKe yHWje, Haf1eXXHW opraH Tpeba fa yTepan: 1) ga /i je 03Haka
3awTuheHa, 2) fa 1 03HaKa Y)Xknsa penyTaumjy y 0OA4HOCHO] ApXXaBu, OA4HOCHO Y EBPOMCKO]

YHU]W.

9y parvem TekcTy aucepTaumje (Mpsa rnasa Apyror Aena) Nokasahemo Ja je npakca CyACKMX W yNpaBHNX
opraHa nokasana ga ce oBa HOpMa NPUMeRYje Ha HauMH [a Ce Kao peneBaHTHa jaBHOCT MOApasymeBa yXKa
KaTepropuja y4eCHMKa Ha TPXXWULUTY 0f, OMLITE jaBHOCTW.

2 NMpeKTUBe Cy MPaBHU aKTW OpraHa YHuje Koju NocTas/bajy ONLITe LM/beBe Koje ApxaBe YnaHuLe Mopajy
0CTBapuTW. Ha HauMoHanHMM 3aKOHOAABCTBMMA Y/aHuLua ocTaje cnoboja fa ypefe npasuna y cknagy ca
OVpeKTBOM ofpefheHMM CTaHZapfoM 3awTuTe. Buwe o npaBHUM akTuma EBponcke yHuje BUAETW Y:
KowyTtuh byaumunp, Munucaemesuh bojaH, Pakuh bpaHko, ,,YBOA Yy NpaBO €BPOMCKMX WHTerpaumja“,
MpaBHU thakynTeT YHuUBep3uTeTa y beorpagy, 2018.
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YKasyjemMo Ha jowl jeaHy cneunduyHocT AupekTree y ogHocy Ha 30XK; Hanme, [AnpekTrBa
no3Haje iBe KaTeropunje o3Haka Koje Y)KuBajy BMLUW CTeMneH MO3HAaTOCTU 0f YobuyajeHnX —
rpBa Cy 03HaKe Koje Cy onLwiTenosHarte y cMucny yn. 6bis Mapucke KOHBEHUWMje 3a 3alUTUTy
WHTeNeKTYyaHe cBOjuHe o 20. MapTa 1883. roguHe (nasbe: Mapucka KOHBEHLM]), a Koje
Cy nporucaHe Kao penatMBHa CMeTHa PerucrTpauuju >xura, a gpyra cy O3Hake ca
penyTaumjoM, Koje Mo CafpXXUHW NpaBHe 3alwTUTe 04roBapajy nojMy no3HaTux 03Haka u3
30XK. C 0631Mpom Ha M30CTaHaK Aa/bMX 0Apeabu Koje 6 M3PUUUTO MOjacHWIe O KOM
CTeneHy Mo3HaTOCT je pey KOA jeAHUX U KOA APYruX, He MoCTOju OCHOB 3a 3aK/byyak ja 3a
06e KaTeropuje 03Haka MOCTOjV 3aXTEB 3a jefHaKUM CTEMEHOM MO3HATOCTU KOjU WM
[oHoCK oarosapajyhi cTatyc?. 3a pasnuky o HaBefeHor, y 30X je U3puunTo nponmncaHo

[la Ce NO3HATOCT jeaHe U Apyre KaTeropuje Ma LeHUTY y CKNagy ca UCTM napameTpuma.

Hanme, oBfle yKa3yjeMO 1 Ha TO Aa je nojam penyTaunje agpyradnju og nojma YyBeHOCTH,
KBaINTATWUBHO Cnabumjun®®. [pyrum peunma, ykasyjemo Ja U3 Camor jesuukor Tymaderba
cnegn pa MocToju pasfiMka y CTereHy penytauumje Koju opgpehyje no3Hate O3Hake Yy
fomaheMm npasy 1 y npasy EBponcke yHuje, umajyhu y Bugy fa ,,BUcoKa penyrauuja® He

MOMXXE NIOrMYHO GUTKU UCTO LWTO 1 ,,penyTaunja“.

HafneXxxHn opraH Koju cnpoBOAM NOCN0Be perncTpawmje Xnrosa Ha Teputopmjn Esporcke
YHUje je 3aB0oj 3a UHTeNeKTyasHy CBOjuHY EBponcke yHuje (y fgabem TekcTy: EUIPO), Te

ce MPUMEHa aHaNM3MPaHNX HOPMU MOXKe UCNIUTATY KPO3 paj, 0BOr opraHa. 3a noTpe6e oBor

! Mapucka KOHBEHLMja 3a 3aLUTUTY UHTeNeKTyanHe cBojuHe of 20. mapTa 1883. roguHe paTuduKoBaHa je
Ypenoom o patudmkaumju (,Cn. anct COPJ - MehyHapoH» yroBopu u gpyru cnopasymu™, 6p. 5/74 n "Cn.
nnet CPOPJ - MehyHapoaHy yrosopu”, 6p. 7/86 - ap. ypeaba) (aaswe y gycHoTH — MNapucka KoHBeHUMja). Y
unaHy 6bis nponucaHo je: 3em/be YHuje o6aBesyjy ce aa, 6uno no 38aHNYHOj Ay>KHOCTM, aKO 3aKOHOAaBCTBO
3eM/be TO JonylwTa, 61uno Ha Tpa>rkere 3aNHTEPECOBaHOT, OAOMjY UK MOHWLLTE PErncTpoBare U 3abpaHe
ynoTpeby abpuykor uan TProBaykor >Kura Koju npeacTas/mba penpoaykumjy, NoTpaXkneare Unn NPeBog,
Tako M3BpLIEH fa MOXXe CTBOPUTW MOMETHY Ca HEKMM >KWFOM KOju 6M Hagje>kHa BnacT 3eM/be
perucTpoBaka Uam ynoTpede cmaTpana fa je y TOj 3eM/bi HECYMHMBO MO3HAT Kao >KWT 1ua Koje y>Kuea
npaBso Aa ce KOPUCTY OBOM KOHBEHLMjOM 1 ynoTpebrbasa ce 3a UCTOBETHE UK CinuHe Npoussoge. Ha uctu
HauMH nocTynuhe ce M ako OBUTHM [eo >Kura nNpeacTas/ba PEnpoayKUWjy jeAHOr TakBOr >Kura Koju je
HECYMHbMBO NO3HAT WM NOAparkasare KOje MO>Ke CTBOPUTY NMOMETHY Ca OBUM >KUMOM.

“ Anak, ognykom y npeameTy C-375/97 EBpONCKM Cyj npasfje je 3ay3e0 CTaB fa Ce 0BU TEPMUHU UMajy
TymMaumnTu jegHako. O oBome he GUTK BULLIE peun y NPBOj rNaBu Apyror aena guceprauumje.

% Ghidini Gustavo, ,,Intellectual property and Competition Law*, Edward Elgar Publishing, 2006., 85.
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flena paga ocBpHyhemo ce Ha EUIPO Boguu o EY urosuma® (y garbem TekcTy: Boauy) o
MPOLIEHN CTaTyca NO3HATOCTU 03HaKe, Kao NPaBHM aKT KOju MOXE AeTasbHuMje obpahunBaty
NWTake HOPMATMBHOI CagpXkaja OBOr MojmMa. Boamuy je koHUMNMpaH Tako [a Y BENNKOM
peny ynyhyje Ha peneBaHTHY CYACKY Mpakcy Kpo3 Kojy je (hopmupaHo ofpefeHo
TyMauere, afim Mn hemo ce 3a noTpebe 0BOr fena paga no3abaBnTn 3aK/by4ylMma 04HOCHO
CMepHMLaMa Koje cy m3pas camor Bogmuya, foK he npeameT rojma Mo3HaTUX O3HaKa Yy

npakcu Hag/IeXXHUX cyaoBa Uty obpaheH HakHaHO.

Boanu 6nmxe geumHuULLEe nojam penyTauumje Kao ,,npar no3HaTocTu® yumja je CyLITUHCKa
[MMeH3Nja Yy KBaHTWUTETY”, Te HaBOAM fJa je HEOMXOAHO [Ja O3Haka Oyde Mo3HaTa
3Ha4ajHOM fAeny peneBaHTHE jaBHOCTW Y O4HOCY Ha MPOM3BOA 3a KOjU je perucTpoBaH Taj
KOHKpeTaH 3HaK. Takofe, ogpeheHo je U Aa je eKOHOMCKa BpeAHOCT penytauuje Takohe
npegmeT 3aliTnTe, Te Ja ce y 003Mp y3nMajy MU KBaMTaTMBHM acnekTu. Hasoau ce pga
penyTaunja HUje MHXEPEHTHa 3HaKy, Beh aa ce cTuye ynoTpeboM y OAHOCY Ha KOHKpEeTaH

MPOU3BOA.

Y Be3n ca pefieBaHTHOM jaBHOCTU, YKO/IMKO je pey O NPOu3BOAMMA KOjU CY HaMeHeHU
yrnoTpebu of CTpaHe LUMpPe jaBHOCTMW, PEefieBaHTHY jaBHOCT YMHMhe LEeNoKynHa jaBHOCT,
[OK, Ca [pyre CTpaHe, YKO/IMKO je pey O Npou3Boauma Koju numajy cneunguuHy HameHy,
peneBaHTHa jaBHOCT Ouhe orpaHuMyeHa Ha crneum@uyHe Kyrue npousBofda y MuTamwy.
Takofe, ocMM CTBapHUX Kynaua y 063up ce y3uMajy 1 NoTeHUMjaTHU KYMLumM Kao U jaBHOCT
KOja caMO WHAMPEKTHO [0/1a3X Y KOHTaKT ca npeAMeTHUM 3HakoMm. [asbe, UCTU4e ce Aa
HMje NOTpebHOo yTBphHMBATI NO3HATOCT Y OKBUPY CBaKe Of OBMX KaTeropuja jaBHoOCTM, Beh
[ia je [OBO/bHO [la Ce YCTaHOBM MO3HATOCT Y OKBUPY jeAHe Of HMX, Y CKnagy ca OL/yKOM

Cypa npasfe EBponcke YHuje y npeameTy C-375/97%°.

# EUPO Guidalines on EU trade marks — ycBojeHe oanyKom W3BPLIOHT Aupektopa EUIPO EX-17-1 of
01.10.2017 .

% Neo C, ofjesbak 5, Boguua.

% 14/09/1999, C-375/97, Chevy, EU:C:1999:408. OBakaB CTaB MOXe 61TV NpobnemMaTnyaH — HeCyMbMBO fa
he cTBapHMM Kynuuma 03HaKa 6uTu nosHata. Hopma Koja fedmHulLe peneBaHTHY jaBHOCT He HaBoaw 6e3
OCHOBA HEKO/IMKO KaTeropuja yvyecHMKa Ha TPXXWULWTY Koje Tpeba y3eTu y 063mp. CBoNeem OBOI 3axTeBa Ha
camo jefiHy Of tMX BUTHO Ce Cy>kaBa [JOMET 0Be oApeabe v cnefcTBEHO CNyLUTa CTaHAap4 Koju je MoTpe6Ho
noctuhu.
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3 oBakBor ofpeherba MojMa MO3HATUX O3HaKa Cneau fda CrtaHAaph Huje MnoCTaB/beH
npeTepaHoO BMCOKO — HanMMe, 3axXTeB [a O3HaKa by/ae Mo3HaTa 3HavyajHOM fAefy jaBHOCTM He
MOXE Ce CMaTpaTy jeflHaKUM 3axTeBY 3a HECYMHMBOM MO3HATOLNY Kako je To ofpeheHo
fomahvm 3akoHoM. [arbe, 1 U3 HaBofa Boamya cnegu fa je penyrauumja nojam Koju nmMa
MO3UTMBHO ofpeheHy KBaIMTaTUBHY AMMEH3M]Y, Te Aa NpeaMeT 3awTuTe He 61 Tpebano ga

Oyay 03HaKe Koje Cy no3Hare a 3a cebe Be3yjy HeraTvBHe acouujauuije.

Y HacTaBHKY hemo aHanM3uMpaTy Kako je nojaM no3HaTe O03Hake 610 ypeheH paHuje
BaXXehnM nponucuma, y LUuby nperno3HaBara TeHAEHUM]a Y pa3Bojy npaBHe 3allTnTe 0BOr
WHCTUTYTa Yy EBPONCKOj yHWju. Haume, npetxogHom [upektreom 6p. 2008/95/EL]
EBponckor MapnameHta n CaBeTa 0 ycknahuMBamwy 3aKOHOAABCTaBa [ApXXaBa unaHuUa O
KMroBMMa®’, nojam MosHaTe 03HaKe AeMHUCAH je Ha WAEHTUYaH HauMH — Kao 03HaKa ca
penyTauujoM. Y 0BOM [efly KOHCTaTyjeMO fAa MOCTOju O6UTHa pa3nMka y OAHOCY Ha
CaflpKMHY MpaBHe 3alTUTE KOja je MO03HAToj O03HauuM npyXeHa wumajyhu y Bugy
fedrHucarbe Npov3BoLa y O4HOCY Ha KOoje Ce 3awTuTa npyxa, o Yyemy he 6Utn peun y
fasbeM TekcTy AncepTaumje®. Takohe usocTaje garbe oapehere Mojma penyTaumje
napametapa no KojuMa Cce Mma LEeHWUTU WUCMYHEHOCT OBOr YC/0Ba. 3aKk/by4yyjeMo Aa He

nocToje 6UTHe NPOMeHe Y ofpehery Nojma No3HaTe O3HaKe.

Jow paHujom, Mpeom AnpektuBom Caseta 6p. 89/104/EEL] Koja perynuiue ycarnawiaBarbe
3aKOHe Jp)XaBa unaHuLa y Be3n ca Xurom>, mojam mosHaTe O3Hake AeduHMCaH je Ha
MOEHTUYAH HaYMH, Kao 03Haka ca pernytauujom, 6e3 6avxker ogpehunsarba cafp>KuHe 0BOT
nojma. CxofHO HaBefeHOM, ropehewem paHuje Baxkehux Mponuca Koju cy perynucanm

npeaMeT UCTpaXknBaka U Bakehe [MPeKTMBe, YTBPAUIN CMO:

2" NInpektvea 6p. 2008/95/EL|, EBponckor MapnameHTa n CaseTa o4 22. okTo6pa 2008. 0 ycknahusarwy
3aKOHO[AaBCTaBa [pXXasa YiaHuLa 0 XXMroBUMa.

%8 3anaxKarbe Ce OfJHOCK Ha OrpaHNyerbe NPUMEHE 0BE HOPME VCK/bYUNBO Ha PasMunTe NPOM3BOAE, YNME Ce
[OBOAM Y MUTakE NpaBHa 3allTUTa HOCMOLLA XXMIOM 3alUTUheHWX 03HaKa ca penyTaumnjoM y OfHOCY Ha UcTe
UNKn cAMYHe npouseoge, 6yayhu aa je ycnos/beHa BepoBaTHONOM HacTaHKa 3abyHe. Bulle o ToMe y apyroj
rnasv NpBOr fena aucepTauumje.

® Npea [upekTvsa CaseTa 6p. 89/104/EELL of 21. Aeuem6pa 1988. rognHe.
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1)

2)

1)
2)

3)

MocToju KOHCTaHTa Yy oApehuBarby NojMa No3HATKX 03HAKa Kao 03HaKa ca penyTalujoM Y
[PXXaBn YnaHULM 0OAHOCHO EBPOMCKO]j YHMjMW.

Huje ce Mewao nojam no3Harte 03HaKe, anv Ce Mewana cafpXXnuHa npasBHe 3alLTUTE Koja joj

je npyxXaHa.

MmMajyhu y Buay CBe LUTO je Hampef HaBefeHO, MOXEMO 3aK/byuuTu [a HOPMAaTMBHO
ypehete Mojma nosHaTe O3Hake y AomaheM npaBy Huje Y MOTMYHOCTW ycarnalleHo ca

Baxxehnum nponuncom EBponcke yHuje. Hanme, K/ibydHe pasninke cactoje cey:

PaznuunTom cTaHapay penyTaumje Koju ce 3aXTeBa,;

Oppeherwy TPXULLITA OAHOCHO peneBaHTHe JaBHOCTWU Y OHOCY Ha KOjy Ce MO3HaToCT MMa
ueHnT (Umajyhn y Buay AeduHucarwe Kpyra nuua Koja cnafajy y peneBaHTHY jaBHOCT
npema 30XK);

MojayaHOM 3axTeBY W3BECHOCTW CTaTyca MO3HATOCTW KOju je mpucyTaH camo y 30K,

0/IMYeH KpOo3 NpaBHU CcTaHZapA, ,,HECYMHNBO NO3HaT®.

CmaTtpamo fa je Aomallaj OBaKBMX pasnvKka y npaBHOM perynucarby NnoTpebHO mcnuTatu
y3umajyhm y 063Mp NpuMMeHy OBMX HOPMK Yy Mpakcu, ctora he KOHayaH 3aK/by4ak o
ycarfaleHocTn OuUTU M3BEeeH HakKHagHO. Y O0BOM [eny KOHCTaTyjeMO Aa je ped o
pasnnkama Koje 6u morne 6utu of yTuuaja Ha oKa3mBare, OAHOCHO YTBphUBare cTaTyca
no3HaToCTU. M3 n3BeaeHe aHaim3e Takohe MOXKEMO 3aK/byumTu fda cy oba pellera

ofipefjeHa Ha OKBMpPaH HauMH Te [ja 0CTaB/bajy NPOCTOP 3a Pas/nuKnTa TyMadera Y Npakcu.

Ha kpaTko heMo ce OCBPHYTW M Ha MPaBHWU aKT KOju je OCHOB 3a perynucare MHCTUTYTa
Nno3HaTMx O3Haka M Yy EBponckoj yHuju m y pgomahem npasy, Hamme Criopasym o
TProBMHCKMM acrekTMa npaBa WHTENeKTya/lHe CBOjUHe (fasbe: TRIP5)3°, Kao

Haj3Ha4ajHUju MehyHapOoAHM WMHCTPYMEHT KOju perynuile maTtepujy >wurosa. OBo cTora

% Cnopasym 0 TProBUHCKMM acreKTUMa npasa MHTeNeKTyanHe CBOjuHe og 15. anpuna 1994. roguHe (cTynuo
Ha cHary O1. jaHyapa 1995. roguHe) umHn AHekc 1L, Cnopasyma M3 Mapakella KojuM je YCTaHOB/bEHa
CBeTCKa TProBMHCKa opraHmsaumja. CkpaheHu Hasue oBor cnopasyma TRIPS, npefctasmba ckpaheHuLy
HEr0BOI Ha3MBa Ha eHrieckom jesnky (Agreement on Trade-Related Aspects of Intellectual Property Rights).
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WTO je Kpo3 TRIPS 6nmxe ypeheHa HopMa nponucaHa MaprcKom KOHBEHLMjOM, Koja je
npBa Koja je perynucana MHCTUTYT OMNLTeNno3HaTnX 3HakoBa>’. TRIPS ofpea6om ynaHa 16.
nponucyje aa he ce un. 6 bis MNapucke KOHBeHUMje NpUMeUBaTU U Ha fobpa u ycnyre
KOjU HMCY CMIMYHE OHMMa 3a KOje je 3HaK pernctpoBaH, Noj ycroBoM fa 6u ynoTpeba Tor
3HaKa y Be3u ca pobom unu ycnyrama ykasmsasia Ha Besy mamehy Tux gobapa v ycnyra u
HOCKOLa PErncTPOBaHOr XuMra 1 Nnoj yc/iioBom fa 6v Hocunal, BepoBaTHO NPETPMeo WTeTy
ycneq, Takee yrnotpe6e. Takohe, UCTUM YnaHOM MPOMNMCaHo je aa he NPUANKOM npoLeHe fa
NV je pey 0 Mo3HaToj 03Hauu, YnaHuue y3umatuy y 0631p no3HaToCT 03HaKe y peneBaHTHOM
[ieNny jaBHOCTM, YK/bydyjyhu M no3HaBatbe 4O KOjer je AOLW/o MyTem MpomoLumje 3Haka.
Mapucka KOHBEHLMja He cafpXu KpuTepujyme 3a ogpehuBare NO3HATOCTU O3HaKe, au

3aXTeBa [ja OHa Gy/le No3HaTa y Toj ApXKaBy Kao 03HaKa Tor HocuoLa.

CXO[HO HaBefjeHOM, BUAMMO [a je Y OBMM MpaBHUM akTuma u3octaso 6avxke oppehere
nojMa mo3HaTMx O3Haka. Mnak, of GUTHOr je 3Ha4vaja ogpehere cagpXkaHo y UUTUPaHOM
ynaHy TRIPS koje ynyhyje Ha CMepHULUE Kako Ce NO3HATOCT MMa LIEHWUTU, OQHOCHO Ha
pefieBaHTaH fe0 jaBHOCTMW. 3aKOH O XXKMroBMMa Y OBOM ey Y NOTNYHOCTH je ycknaheH ca

TRIPS-oMm, unMe je 3axTeBaHW CTaHAapA NO3HATOCTU Y ofpefeHoj mepw CHIDKEH ™.,

HakoH cripoBefeHe aHa/inm3e peneBaHTHUX NpPaBHMX akaTa Koju perynuily rnojam rnosHate
O3HaKe, MuLL/bEHA CMO Aa 6U 3a HeroBo ofpehewe Mornm 6mutv 6uUTHWU cnepehu

NHCTUTYTW:

penytaunja (Mmajyhu y Buay fa je ynpaBo 0BO KBIATET KOjU pas3/inKyje no3Hare 03HaKe

0[] OHMX KOje YXX1Bajy yobuuajeHy 3alltuTy);

% Mako ce y nuTepaTypu 4eCTo HaBOAW fa je unTupaHu ynad TRIPS 0CHOB 3a MpoMMCKMBatbe MPOLUMPEHE
npaBHe 3alUTMTe 03HaKa ca PenyTaLMjoM, YiHK ce Ja 00/IMK Y KOjeM je OHa aHac perynucaHa Kpo3 eBporncke
OMPEKTMBE MMa ogpeheHe pasnuke. Y npuaor osom ctasy, 'mamHm (Gustavo Ghidini, 2006, 85) HaBoau aa
nojam penyTauuje noapasymeBa [Jafieko Marbi npar ,4yBEHOCTWU™ Of OHOI KOju je nNponucaH UMTUpPaHOM
HopMoM [Mapucke KOHBEHLMjE.

% 0OB0 3aTO LUTO Ce Kao peneBaHTHa jaBHOCT Ae(MHULLE YXKa jaBHOCT Of OMLUTE, LITO je cTaHAaps Koju je
NPVYPOAHO NakKLLEe OCTBapUTH.
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ANCTUHKTMBHOCT (MMajyhn y BUAY [a je pey 0 KapaKTepucTuum o3Haka Koja'y 6UTHOj Mepu
ofpehyje HMX0BY MNPENO3HAT/bMBOCT Ha TPXWLWTY, Na cammuMm TUM MOXe O6uUTK of
nocpegHor ytuuaja v Ha No3HaTocT);

Be3a M3Mehy 3Haka 1 Npor3Boja Koju ce tume 0benexxasa (C 063MPoM Ha TO 4a UHCTUTYT

MO3HaTKX 03HaKa NpeACcTaB/ba YNPaBo U3y3eTak 0/ Hauena creLunjanHocTm);

Y cnegehem geny paga ucnutahemo y Kojoj Cy Mepu OBU MHCTUTYTW 3a1cTa 0f 3Hadvaja 3a

rojam No3HaTMX 03HaKa, a Y LU/by HEeroBor KOHauHOr jacHOT Ae(rHMCatba.

PenyTauuja

Beh cmo HaBenu fa je penytaumja LeHTpa/HWU MojamM KOju pas/ivKyje no3Harte O3Hake 0f
OHMX KOje YXKuBajy yobuuajHy 3awTuTy. Haume, Mull/bera CMO Aa Ce aHasM30M OBOr
nojmMa MOXeMO NPUOAVKUTI NPaBUIHOM AenHMUCay MojMa No3HaTUX O03HaKa, an 1 fa
MOXEMO YOUMTM LUTA je TO LUTO MO3HATe O3HaKe YMHW ,,BPeAHVM MPOLLUMPEHe MpaBHe
3awTtute. Beh cMo HaBenn ga ce penyrtauuja gedrHULLE KA0 YKYMHOCT yTucaka Koju ce
Be3yjy 3a HewTo wuaM Hekora. Cmarpamo fAa je Of 3Hayaja 3a npegMeT OBOr paja

O/IFOBOPUTK Ha cneaeha NUTakba:

fa v penyTtaumja y CMWCMY npaBa >Xura nofpasymesa W BPeAHOCHO MO3UTUBHY
KBanmmkaumnjy?

ymMme je ofpeheHa penyTaumja O4HOCHO KOju (haKTOpW YTWYY Ha HeH HacTaHak?

[MonasvMmMo of NPBOr MOCTaB/beHOr MuUTaka. Havme, jaCHO je fa YUCTO je3NYKO 3Hauere
nojMa penytaumje He nogpasymeBa BpeAHOCHO ofpeferwe — Kao LITO je Mo3Hato, OBaj
TEPMUH MOfjefHaKOo Ce KOPUCTM W Kafa Ce roBopu O MNO3UTMBHOM W O HEraTMBHOM
CBOjCTBY. HayenHo, MOXeMO roBOpuTW O O3HakKama Koje Yy MpOMeTy UMajy HeratusHy

penyTaumjy, Tj. 3a Koje ce Be3yjy ogpeheHe acoLmjaLmje Koje UMajy HeraTMBHO 3Hauerse™

% Mpumepa paay HeKBANMTETHO, NPeBapHO, MPOCTO.

22



(y Teopuju ce kao npumep HaBoau EHpon®*). Kako cMO HaBenn y aHanusn peneBaHTHUX
HOPMU, 13 TeKcTa Aomaher 3aKoHa crien Aa 3aKoHO/aBaL, OrpaH1YaBa 3aluTUTY Ha O3HaKe
ca MO3UTMBHOM penyTauujom, Kopuctehyu TepMuH ,.BUCOKa penyTauuja“. M3 TekcTa

[npekTuBe cnegn fa je pey o0 penyTauujyu Kao TakBoj, 6e3 6vker ogpehewa 0 KakKBoj

penyTaunju je peu.

CmaTpamo fa 0froBop Ha MoCTaB/beHO NUTaHE IEXN 1 Y NOCEOHMM nocneauLiama nospese
MO3HATUX XXMIOM 3aliTUheHNX 03HaKa, Koje ce TUuy penytauuje. No3HaTe 03HaKe ce WTnuTe
OHJAa Kaja ce nocneamua ynotpebe UCTOr WAN CAMYHON 3HaKa ornefa y uckopvwhasamwy
NN HaHOLLIekY LUTETE penyTaunju, n3Mehy octanor - YAHM ce NormyHMM da ce 'y Buay nma
no3uTUBHa penyTaymja. CXo4HO HaBeeHOM, HaMmehe Ce 3aKk/bydak [a penyTaunja 'y cMucny
npa.a »ura npeacrae/ba BPeLHOCHO MO3NTUBHY KaTeropujy, Te 4a cy npeameT npoLumpeHe
3alTUTe 03HaKe Koje YXKMBajy NO3UTUBHY penyTauunjy of CTpaHe oApeheHor gena jaBHOCTU
Ha peneBaHTHOj Teputopnju. C gpyre cTpaHe, HUje Hemoryhe 3aMUCIUTI CUTYaUN]jy Y KOjoj
ce uckopuwhasa now yrnef Heke rnosHaTe O3HaKe, PeLyuMMO YKO/IMKO Ce OHa KOPUCTU Y3
HeKe [pyre enemMeHTe KOjU OTKNawajy HeraTvBHe nocneguue nower yrnega (peurMmMo YmHe
je XyMOpUCTUYKOM, UK Be3dyjy oapefheHy NOpyKy Yy Be3n ca HeraTMBHOM acoumjaunjom

aNn Koja je No3UTUBHOT KapakTepa)™>.

MocTaB/ba ce NMPUPOAHO MUTakbe fa /K je MOTPe6HO ¥ OMpaBAaHO MPOLUMPEHY MpaBHY

3aLITUTY OFPaHNYKTI CaMO Ha O3HaKe KOje YXKUBajy MO3UTUBHY penyTauujy.

OBomM nuTawy moryhe je npuhun 1 ca cynpoTHe cTpaHe, fednHNCakbeM 03HaKa Koje Hemajy
penyTtaunjy. YKONMKO Ce BpPaTMMO Ha MOYETHY AeMHUUMjY OBOr MOjMa, O3HaKe Koje
HeMajy penyTauujy Cy OHe 0 KOjuma He MocToju oapeheHn yTucak jaBHOCTW, fakie 03HaKe
y O[IHOCY Ha KOje ce He Be3dyjy HMKakBe NnocebHe acouujaunje, oCMM CBECTU O MPOU3BOAY

Koju je tbUMma ob6enexeH. CXOAHO je3nYKOM AenHKCaby NPOLLUMPEHE 3alUTUTE MO3HATUX

¥ Pey je 0 Ha3VBY amMepuuKe KOMMaHWje 3a KOjy ce OTKPU/O A3 je Hau3res ycreLlHo MHaHCWjCKO CTarbe
pe3ynTaT npeBape 1 hancuukKoBara U3BeLTaja, YCe Yera je KomnaHuja Harno baHkpoTupana.

* Mpumepa pagn, o3Haka What The Fakel 3a Ko3meTuky (0Ba 03HaKa je 3awTuheHa >urom y EBPONCKOj
YHUjK, a jacHa je anysuja Ha ckpaheHuLy y eHrneckom jesuky WTF, ogHocHO yyecTtany dpasy what the fuck.
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03HaKa, YMHM ce moryhuMm 3ak/byyak [a O3HaKe KOje Hemajy HUKakBy penytauujy He
Y)KUBajy NPOLIMpPEHY 3allTUTY, YaK M YKOMIMKO Cy MO3HaTe pPeneBaHTHOM [efly jaBHOCTW.
MehyTuM, MULL/bEHA CMO Aa je OBO HeoapykmBa KOHCTPyKUMja jep he ce y npakcu
HajyeLuhe y3 CBECT O NPOMN3BOAY KOjU je 03HAKOM 00efieXXeH Be3nBaTh 1 joLl HEKM YTUCaK O

HeMy.

[Jocajallwa aHasmsa nojMa penyraumje ykasyje Aa je UCrpaBHO Tymauere Mo KOMe je
MPOLUMpeHa 3alluT1UTa HOPMAaTMBHO ypefleHa Ha HauvH fa ce OfHOCK Ha ofpeheHe 03Hake
Koje ce pa3fiMKyjy He camo no 6pojy nuua Koje uMx npenosHajy, Beh n no opapeheHom

KBaSMTaTVBHOM CBOjCTBY.

Ha cynpoTHOM CTaHOBMLUTY, YMHW Ce, CTOju npeosnafyjyhn f[eo CTpy4yHe jaBHOCTMW.
Havme, nuTare Tymadera rnojma penyrauumje y npakcy nojasmno ce u npeg Cyaom npasge
EBponcke yHuje (y gasbem Tekcty: ECIT), y npeamety y kojem je cyq benrmje nocrasmo
MuTarbe Ha KOjWU HauMH KOHLENT XKura ca penyTtauujoMm y cMucny ui. 5 1. 2. Anpektunse
Tpe6a nmpumeHnTu®®.  fajyhm  MULWBEHE O  MOCTAaB/LEHOM — MuTaky, OnWTH
MPaBHO3aCTYNMHUK MOLLAO je 0Of pa3nunke M3Mely ONwITeno3HaTor 3Haka y cMucny Y. 6bis
Mapuncke KOHBEHLMje 1 XXura ca penyTtaumnjom, n3sogehn 3ak/bydak ga 6e3 063vpa Ha To a
NIV KAT ca penyTaunjom nogpasymeBa KBaHTUTATUBHU UM KBASIMTUTATUBHWU KOHLENT, UK
06a, Mopa ce y3eTu fa je CTerneH OCTBapeHOCTN KBAHTUTATUBHOI KpUTEpUjyMa Makby HEro
KOZ, OMLUTENO3HATOr 3HaKa®' . [la/be, Ka0 OAroBOP Ha MOCTaB/LEHO MUTakbEe 3aK/byudyje ce Aa
03Haka ca penyTalunjom nogpasymMeBa 03HaKy Koja je no3Hata 3Ha4ajHOM fefy peneBaHTHe
JaBHOCTW, a/in Koja He Mopa fa fOCTUIHe UCTW HMBO NO3HATOCTM Kao OMLUTENO3HATN 3HaK Y
cmucny TMapucke KoHBeHumje. [Mpecygom ECIT ycBOjeHO je 0BO CxBaTakbe Na je

OfIrOBOPEHO [a Ce MojaM XXUra ca penyTauujom Mma TyMauuTh Kao XXUF KOju je nosHar

*Mpecypa Esponckor cyaa npasge, General Motors Corporation v. Yplon SA, C-375/97. MMpeameT ce Tuue
o3Hake Chevy koja je permctposaHa y beHenykcy npeBcxXoAHO 3a ayTomobune. o 0CHOBY paHuje 3aliTuheHe
O3HaKe ca penyTaumjom, HoOcwnal, je NOKyllao fga cnpeun ynoTpeby oBe O3Hake 3a pobe M3 Knace 3,
JeTepLieHTe.

3" Mop Taukom 37. cBOr MuLL/bera o/ 26. HoBeM6pa 1998. rofuHe, ONLITU NPaBHO3ACTYMHUK HABOAW: ,,MaKo
KOHLIENT OMLITENO3HaTOr 3Haka HuWje A0BO/LHO pasjalltbeH, O3HaKa ca penyTaumjom He Tpeba fga 6yae
no3HaTa KoJMKO ¥ OMLTeno3HaTh 3HaK. .
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3Ha4ajHOM [efny jaBHOCTM Yy Be3n ce poboM OAHOCHO Yycnyrama Ha Koje ce 3HaK OfHOCW.
OuunTto pa je ECI 3ay3eo cTaB Aa je pey 0 KBaHTUTATMBHOM KOHL,eNTy. Ha 0By Annemy cyg
Ce OCBPHYO KpaTKO YKa3yjyhu Ha pasnvke y je3snuykum Bep3unjama [uMpekTuse, rae je y
BehuHN Bep3nja KopuwheH TepMUH penyTauunja, ainM fa je y HeMaykoj, XONaHACKOj W
LUIBEACKO] Bep3vju KopuwheH TepMWH ,,MO3HAT XXWr, KOjU je MO CBOjoj NpuUpoam
HeyTpanHUju®®. MehyTum, cya ce Huje farbe 6aBMO MUTareM KBaIUTATUBHE AMMeH3Mje
oBOr nojma, m3Bogehn HaBefeHW 3ak/bydvak. Halue 3anaxarwe je fga 6u kopuwhewe
TEPMMHA ,,MO3HAT XUI* YMECTO TEPMUHA ,)KWT Ca penyTaLnjoM* OTK/Iarbaio CBaKy Auiemy

0 TOMe fa N1 je pey 0 KBaIMTaTMBHOM MM KBAHTUTATUBHOM KOHLIENTY.

YKa3syjemo Ha pas3/iuKy y TepMUHUMA KOje KOPUCTE pefieBaHTHM NPaBHN akTu y omahem u
Y €BPOMNCKOM MNpaBy — HavMe, jefiHa BPCTa 3aLUTUTE MpYyXa Ce OMLITEN03HaTOM 3HaKy, U Ty
je HelBOCMWCNEHO [a je pey O MOojMy KOjU UMa UCK/bYYMBO KBAHTUTATUBHO 3HaueHe
(nogpasymeBa Mo3HATOCT 0Of CTpaHe Beher 6poja nmua). C gpyre cTpaHe, 3a Apyry BpCTy
npaBHe 3allTUTe KOja Ce TMpyXa PerucTpoBaHOM XXWUIY KOPWUCTU Ce TepMUH ,Cca
penyTaunjoM“, KOjU HECMOPHO nNoApasymMeBa KBAHTUTATUBHY  AMMEH3WjYy, au
AeMHUTMBHO 0TBapa MoryhHocT ga obyxsata u ogpeheHo BpefHOCHO 3Hadewe. Monasehu
0L, npaBWna Aa 3aKoHOAaeal, He TMpaBXM HEOCHOBAHO TEPMUHOJOLLKE pas3/vke Yy
MHCTUTYTUMA KOjU Ce jefHaKo TpeTupajy (y OBOM Cnydajy TO 61 Gune [Be MCTOBPCHE
KaTeropuje Koje 6u ce pasnnMKoBasie caMo Y CTeneHy no3HaToCcTu KOju Ce 3axTeBa y O4HOCY
Ha HeKy 03HaKy), MUL/berba CMO [a M3 HOPMAaTMBHOI ofpefera nojMa no3HaTtux o3Haka
Kao 03HaKa ca penyTaumjoM He cregy HeABOCMUCIEHO 3aK/byyaK Aa je pey 0 UHCTUTYTY

KOjV je MCK/byunBO KBaHTUTaTMBHO oapehen.

HaBegeHa avnema GUTHO yTU4Ye N Ha APYro NocTaB/beHO NMUTake KOju (haktopu ogpehyjy

0OBaj MojaM, OAHOCHO Ha KOju HauuH ce penyTaumja ctBapa’®. Mulu/bera CMO Aa TO Mnpe

% Tauka 21 npecypge C-375/97 y HaBeeHOM npeaMeTy noBogoM Chevy o3Hake.

¥ 30)K nponucyje Aa he ce NPUAMKOM NPOLEHE Aa N je HEKM 3HaK YyBEeH OHOCHO OMLLTENO3HaT y 0631p
y3UMaTV UCTa PenieBaHTHa jaBHOCT. M0 Hallem MULLbeRY, TO He ynyhyje Ha 3ak/by4ak Aa Tpeba NpUMeHUTM
1 UCTe KpUTEpUjyMe 3a NpoLeHy NO3HATOCTM, OAHOCHO [a je pey 0 KaTeropujama UcTe BpCTe.

00 Tome BugeTn Buwwe y: Bone Robert G., ,,Hunting Goodwill: A History of the Concept of Goodwill in
Trademark Law*, Boston University Law Review, Vol. 86, Issue 3, 2006.
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cBera 3aBuCK 0f Npupoge Npou3soda Koju ce obenexara KOHKPETHWM 3HAKOM — HauMe,
HeCrnopHO je [Ja MoCToje pas3MKe y AMHaMUUM pa3Boja ofpeheHe 03HaKe Ha pasIMyunTuM
TpXuwTMMa. OBO CTOra LUTO MOCTOje Pa3HOIMKN MEXaHM3MIN PeKIaMupara Koju cy 4ecTo
YCMOB/bEHM YNPaBoO NpupodoM npoussoga™’. [lakne, HecriopHo je fAa ynoTpe6a 3Haka
[OMNPUHOCK HErOBOj penyTauunju, npyu Yemy nog ynotpebom oBe nogpasymeBamMo v Cavio
obenexaBare NPoOM3Boda anv U Apyre akTUBHOCTU YCMEPEHe Ha MPOMOLM]Y KOHKPETHOr

3HakKa.

[arbe, MuW/bewa CMO [a je jefaH o (haktopa Koju yTudye Ha penyTaumjy HEKor 3Haka
CBaKaKo W KBA/IMTET Tj KapaKTEPUCTMKE MPOM3BOAA KOjU je HMMe 06EeNeXeEH, Kao U HMX0Ba
KOHCTaHTHOCT*. Mopeg HaBeaeHOT, Mefy 0BUM (haKTOPVMa CBaKaKo je 1 penyTaLuja camor
Hocuoua, uMajyhm y Bugy Aa ce acoumjauumje y Be3n ca HEKMM CYOjeKTOM MO npasBuy
NpenvBajy 1 Ha 03HaKe KojuMa 06enexasa CBOj MPou3BoA™. Ha penyTaumjy jeaHe 03Hake
YTU4YY N OKONHOCTM KOje Cy BaH YyTuuaja Hocuoua, MonyT Meaujcke atMocdepe OKO

KOHKpETHe 03HaKe OAHOCHO KOMeHTapa TPehnx nua y jaBHOCTM U C/IMYHO.

CX04HO HaBefeHOM, MOXEMO 3aK/byunTh f[a penyTauuja npeacraB/ba  KibydHU
KBA/IMPMKATUB KOjU pa3finkyje 06MM 3aliTute Koju he o3Haka yxueatu. Vimajyhun y sugy
yrfef Kao jefjaH of npegmeTa MpoLUMpeHe 3aliTUTe, cMaTpaMo MCNPaBHUM 3aK/byyak Aa
penyTauuja npeActaB/ba BPeAHOCHO ofpefleHy KkaTeropujy — [ApYyrMM  peymma
KBIMTaTUBaH, a He UCK/bYUMBO KBaHTMTAaTMBaH nojaM. He ynasehu jow yBek y pasnore
MpoLUMpeHe NpaBHe 3alITUTe, HA OBOM MeCTy npumehyjemo ga penyTauumja nogpasymesa u
[04aTHY BPefHOCT 3a 03HaKy Koja je NpeAMeT 3alluTUTe, Koja HY)XHO YTUYe Ha BpLUEHE

HEHMX CTaH4apAHNX PYHKLM]a.

“! Mpumepa paau, 03HaKa KOjOM Ce O6enexaBa jeaH KOHKpeTaH Aorahaj, peLyMo mackoTa 3a CBETCKO
npBeHCTBO y (ygbany, moxe cTehu CTaTyC MO3HaTe O3HaKe 3a PenaTMBHO KpaTaK BPEMEHCKW Mepwog,
nmayhn y BUAY WHTEH3UTET HeHe MPUCYTHOCTM Y CBUM ciepama ApPYLUTBA U reHepasiHO NOoMy/iapHOCT OBOT
porahaja.

“2 Buwwe o Tome y: Deven R. Desai, ,,From Trademarks to Brands“, Florida Law Review, Vol. 64, 2012.

“> Mpumep je Hasue HoBOr npoussoja komnaHuje Apple Koju 64 0f Camor MoYeTKa YXKMBAO BUCOKY
penyTauunjy nMajyhm y Bugy YKynHocT CBMX acoumjaumja Koje ce Besyjy 3a OBy KOMamHWjy W HeHe paHuje
nosHate 6peHzoBe.

26



1)

2)

3)

ONCTUHKTUBHOCT

Y 0BOM 0fe/bKy McnutaheMo Ha KOju HaumH nojam AUCTUHKTMBHOCTU 006/MKyje rnojam
Mo3HaTMX O3HakKa, OfHOCHO Aa /M MOCTOjU MKakBa Besa M3Mehy wux. lNMonasHa Tesa 3a

aHa/M3y Koja Crieaun HacTana je ycneq cnefiehnx sanaxata:

jefHa o npornucaHux nocneguua noBpefe MO3HATUX XKUroBa Orfefa ce Uy HaHoLleky
LUTEeTe HUXO0BOJ AUCTUHKTUBHOCTY (Y npasy EY n y nckopuwhasakwy AUCTUHKTUBHOCTH).
HaBegeHo ynyhyje Ha 3ak/byyak fga 6W no3HaTe O3HaKe MOrfie umatu MocebHy
ANCTUHKTUBHOCT, KOja je nofobHa fa 6yae owwTeheHa Ha OBakaB HauWH, 3a pas/iKy Of
03HaKa ca yobunuyajeHoM CHarom obenexaBarba.

AMCTUHKTMBHOCT je KapakTepuCTMKa 03HaKa Koja yKasyje Ha HMX0BY Mof0OHOCT Aa BpLue
(hYHKUM]Y pa3nMKoBakba — OYUINIELHO je pey O KaTeropuju Koja Takohe 3aBuCU 0Of
KOrHUTUBHMX CMOCOOHOCTU YYECHMKA HA TPXULLITY;

y TeOpunjn NOCTOje CTaBOBM KOjU Ce 3a/1aXy 3a CXBaTake [a CYy No3HaTe 03HaKe OHe Koje cy

N3pa3nTO jaKor cTeneHa AUCTUHKTUBHOCTU™,

Hanme, OCHOBHW YC/OB 3a 3alUTUTY XXWUIOM jecTe Aa 03Haka byze NofgobHa 3a pas/inkoBarbe
npon3Bofa y NpoMeTy. TakBa heHa KapakTepucTuka ce y Teopuju HasvBa ANUCTUKTUBHOCT
03HaKe, OJHOCHO HeHa CHara obenexasara. ¥ 30X je Kao YCNnoB 3a 3alUTUTY 3HaKa
XXUFoM NponmucaHo Aa 3Hak Mopa 6uTu nofgobaH 3a rpanuko npefacTaB/batbe M 3a
pas/fiMKoBawe MpoM3Bof4a y MNPOMETY. YC/oB rpauykor npeactas/bakba MOMNaKo ce

HanywTa®, a Kao K/by4aH OCTaje YC/0B AUCTUHKTUBHOCTM O3HaKe.

“ Mpumepa pagu, C. Mapkosuh , ,,Haueno cneunjanHoCcTV »wura n 3abpaHa pasBo/rbasarba YyBeHOT Xura —
NpaBHOEKOHOMCKO TyMauere“, AHanwu MpaBHor (akynTeTa y beorpaay, 6p. 1/2011.

% Tako, Ypegn6om n3 2015. HanyluTeH je ycnoB rpadMykor npukasa - K/ibydHM MOMEHAT 3a HanyluTarbe
3axTeBa rpadMukor npukasa o3Hake BesaH je 3a cnyyaj Sieckmann u ognyky EBponckor cyga npasfe
C273/00, EU:C:2002:74, Kojom cy AeuHMCaHW YCNOBU BasbaHOr NMpUKasa 3HaKa, a 0fHOCE Ce Ha jacHohy,
MPEeLM3HOCT, CaMOCTa/IHOCT, flaky AOCTYMHOCT, pasyM/bMBOCT, MOCTOjaHOCT U 06jeKTMBHOCT. HOBO peLuetbe
OCnatba Ce YMnpaBo Ha ycoBe npeasuieHe 0BOM Of/TYKOM, Te NMojpKaBa CBakM 06/IMK NPUKasa 3Haka Koju nx
ncnytaga, He caMo rpatinykm.
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Y Teopuju ce HaBOAM fAa je AUCTUHKTMBHOCT 3a 3awTuheHy O3HaKy OHO LWTO je
OPUIMHA/THOCT 3a ayTOPCKO AeNlo, AN MHBEHTUBHOCT 3a MpoHanasak — KapakTepucTuka

koja 0fpef)eHo HTeNeKTyanHO A06PO YMHI MOAO6HUM 33 NPaBHY 3aLTUTY .

Monasnmo of NpaBUIHOr AedHMCaHba 3HaYea MojMa ANCTUHKTUBHOCTU. Y Teopuju cy
YeCcTM CTaBOBM Aa Ce AMCTMHKTMBHOCT MMa TyMauMTW Kao NOAOGHOCT O3HaKe fda CMyXu
pa3NNKoBarby NpPOM3BOAAa jeAHOr npowssohaua Of MpowM3Boga Apyror npoussohada®’.
MehyTunM, yKasyjeMo Ha MULLI/bEHE KOje Ce 3a/1ae 3a Apyraynje Tymayere, OAHOCHO 3a TO
[la je AMCTUHKTMBHOCT 03HaKe KaTeropunja Koja je Be3aHa 3a KOHKpeTaH C/y4aj, 1 0gHOCK ce
Ha eHY NOAOGHOCT fa BPLUM (YHKLM]jY pa3nnKoBatba y OAHOCY Ha KOHKpeTaH npon3soa™,
Te [1a je CYLUTUHCKM OBaj Mojam Apyrayvju o nojma nofo6HOCTM Aa ce BPLUK Pa3/iMKoBakbe
npoussoga™® y cmucny Kako je nponucaHo unaHom 4. 30XK™. C 0631pom Ha To fa 3aucTa
NMocToje KBa/IMTaTMBHe pas3finke U3Mehy HaBefeHe [Be KaTeropuje, Mn ce Cnaxemo Aa je
onpaBAaHO KOPUCTUTK U pyraynje TepMuHe Te heMo y Ja/beM TeKCTy paja roBopuTu O
ANCTUHKTMBHOCTM Kao NOA06HOCTM 3HaKa Aa BpLM (OYHKLMjy pa3fiMKoBara Y 0AHOCY Ha

KOHKpeTaH Npoun3Bof.

Caga Kafga CMO MpaBWHO deHUCAN NMOjaM AUCTUHKTMBHOCTM, uUcnmTaheMo LTa OH
3anpaeo 0O3Ha4aBa, OLHOCHO YMMe je Y npakcu ofpeheH. Havme AUCTUHKTUBHOCTM HeKor
3HaKa MOXe [OMPUHOCUTU HEroB U3rNes, ca jefHe CTpaHe, i U MH(opMaumja Kojy ca
cobom Hocm ca fpyre ctpaHe. OBfe cMaTpamo fa je moryhe pasnnkosaTu ABe AVMEH3Mje
ANCTMHKTUBHOCTU — Kafja je pey 0 AVUCTUHKTMBHOCTM 3HaKa KOjoj HajBuLle LOMpUHOCU
jaunHa rHopMaLmja Kojy HOCU, MOXKEMO 3aK/byuuTUN [a HaBeLeHO 3aBMCKU Of NOCpeLHOr

WM HEMoCPeAHOr MCKYCTBA MOTpoLUAaYa ca AaTM npou3eogoM. MehyTum, usrnes 3Haka

“6 Mapkosuh Cno6ogaH, ,,[paBo NHTeNeKTYasHe CBOjUHE 1 MH(OPMALMOHO ApyLuTBO®, Beorpag, 2014.

“" Ha npumep, Tako je AemHcaHO y MeToAonormju nocTynawa 3aBoja 3a MHTENeKTyanHy CBOjUHY Y
MOCTYMKY 3a NPU3Hakbe Xura n 'y nocTynumma no perucTpoBaHUM XuUrosuma.

“8 Mopo6HOCT 03HaKe Aa BPLUM Pa3NNKOBaHe Y 0HOCY Ha KOHKPETaH MPOW3BOJ, BUAMMO Ha NpUMepy O3HaKe
MaHro — y ogHocy Ha ofiehy, 0Ba 03HaKa MOXe BPLUMTU (YHKLUM]Y pasnnKoBawa, JOK Y oHOCY Ha Bohe ©
npexpambpeHe Npo3BoAe TO He 61 Morna jep 6u ce cMaTpana AeCKPUNTUBHOM.

“* Mopo6HOCT 03HaKe Aa BPLUM PYHKLM]Y pa3nnKoBarba YOMLUTE BUAUMO Ha NpUMepy 03Hake 648340830349
— 0Baj HM3 6pojeBa HMje MogobaH fda pasnuKyje Npom3Bof Yy npomety 6yayhu fga je TeWKO NamMT/bUB K
YYECHMUM Yy NPOMETY He GM MOrAM NPaBUTU PasnMKy Yy OAHOCY Ha C/MYHE O03HakKe, peuumo 753494039 u
64359230840.

* Bapra CuHuLa, ,,[JUCTUHKTUBHOCT Y npasy xwura EBponcke yHuje”, MpaBHe 1 MH(PACTPYKTYPHE OCHOBE
3a pa3B0j eKOHOMMUje 3aCHOBaHe Ha 3Haky, Khbura apyra, Kparyjesau, 2013.
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Takohe MoXe AONPUHOCUTU UHTEH3NTETY AUCTUHKTUBHOCTU — jeJHOCTABHO, HEKM 3HaLM Cy
naMT/buBuju o apyrux. OBO je ogpeheHO MCUXONOTMjOM JbYACKOr Onakarba N HEeHUM
npaBuiMMa Koja NojallraBajy 3aliTo CYy HeKW CUMO0AN NpujeMuYrBMjM HALLEM OKY Of
apyrux. MNprmepa pagu, YeCTo Ce HaBOAM [a CYy YrneyaT/bUBUjU-AUCTUHKTUBHUJN 3HAUM Y

60jv 0, UCTUX 3HAKOBA Y LpHO-6€e/10j BapujaHTy.

Mofo6HOCT 3HaKa fa BpLWK (DYHKLMjY pas/MKoBawa Y OAHOCY Ha KOHKpeTaH Mpou3Boj,
MOXe [MOoCTojaTu W3 pasnMuMTux pasnora. [lonasumo of Tora fa 3HaK BpLUK
NaeHTU(MKaLMjy Tako LUITO HOCW ofpeheHy WHopmauujy O npou3BoAdy, ycnen 4era
noTpoLlaynM y CycpeTy ca MM MNoBe3yjy jAaTte MHGopMaumje ca MpPOM3BOAOM W
yCrnocTae/bajy CBeCT O TOME Aa je pey O Npou3BOAYy Y Be3n ca KOjuM umajy ofpeheHo
NNYHO MM NOCPefHO MCKYCTBO. McTMyemo fda npupoga WHgopmMaumja ycneg Kojux ce
BPLUM pa3/IMKOBake MOXe OWUTU pasnmunTta. Hama ce YvMHM [a je BaXHO HanpasuTu
pasnuky usmehy ABe BpCTe MHQOpMaLMja — OHUX O MOPEKY, N OHUX O KBA/IMTETY WU
APYrMM KapakTepucTuKama npoussoga. Havme, moryhe je ga notpowaym y CycpeTy ca
o3HakoM ,,LLlarbuh® noBe3yjy ga poba notuye of no3Hator npoussohavya Menema 3a
onekoTuHe. MHhopmaumja Koja oBfe 3aMcTa BpLUM (PYHKLUM]Y pa3nMKoBakwa Y OAHOCY Ha
Apyre po6e jecTe nHopmMaumja o cneunduryuHomM nopekny. C apyre ctpaHe, notpoLuayu he
y CYyCpeTy ca TPOAMMEH3VNOHA/IHAM XXUToMm — 06/IMKOM 4oKonage ,, TobnepoHe™ Takohe
npaBuTK pPas3/iMKy Yy OAHOCY Ha Apyre 4yokonage, npu 4vemy je npupoga WMHgopmaumja
cafpXXaHuX Yy 3HaKy OBOr MyTa fpyrauvja, u 04HOCK Ce Ha CBECT O NMOCe6HO NIernom yKycy
yokonage. Vlako Hau3rnep npeneBaHTHO yKa3syjeMo Aa HaBefleHO Huje 6e3 3Hauaja, NocebHo
nmajyhun y Buay nocebHy M1McaoHy Besy M3Mehy CynpoTCcTaB/beHNX 03HaKa Koja Ce 3axTeBa
33 MPOLUMPEHy 3alWTuUTy 0 YeMy he 6UTU peun KacHuje>'. CXOAHO HaBefeHOM, MOXEMO
3aK/byUnUTU fa je AUMCTUHKTMBHOCT MOLOGHOCT 03HaKe fAa BPLUM pas/ivkoBake ogpeheHor
npon3soja y NpoMeTy, U TO Ha OCHOBY HEroBOr M3rfeaa 1 ogpeheHor ckyna nHgopmaumja

Koje reHepuLUe a Koje Mory 6UTV pasnnumTe Npupoae.

*1 O oBOMe feTarbHO Yy pYroj rnasv NPBOr Aena auceptauuje. Ynyhyjemo u Ha JOKTOPCKY AucepTauujy ap
KceHnje Bnawkosuh, ,,Pa3Boj npaBHe 3alUTUTE MO3HATMX XWroBa y HemaudkoMm npasy*, Kparyjesay, 2016.,
147.

29



Kako je HefocTaTak AUCTUHKTMBHOCTU jefiHa Off ancONyTHUX CMETHM PErUCTPaLMju XUra,
MPUIVKOM OA/lyuMBatba O 3aLITUTK MOPA Ce MPOLIEHWUTM HeH AUCTUHKTMBHU KapakTep.
OCHOBHU KpuUTEpUjym 0f Kojer ce mosasvt MpuiMKoM yTBphvBarba CHare obenexaBarba
03HaKe je NUTare fa M je YYECHWULM Y NMPOMETY [0XKVB/baBajy Kao 03HaKy pas/fMKOBatba,

Tj 2 M MO H0j MOTY Aa NPeno3Hajy v 3anamTe Npou3sog ogpeheHor nopekia.>

OuunrnefHo je ga 1 oBa npasusa 0 3alITUTKM Xura ynyhyjy Ha OCBPT Ha yTuCakK noTpoLuaya.
MehyTum, npakca 3aBoga 3a UHTENEKTYa/lHY CBOjUHY KOjU NpOoLeHYyje ancosyTHe YCoBse
3a npy)awe 3aTmTe (Na cammm TUM M OCTBAPEHOCT YC/oBa AUCTUHKTUBHOCTH), 3anpaBo
nokasyje Aa ce 0Baj YC/I0B LieHM KPO3 YTUCAaK KOHKPETHOr UCnuTUBaYva Koju Ha rnpegmerty
pagn — He MoCcToju 06aBe3a MpujaBMoLa Aa Npunake MKakBe A0Kase 0 AUCTUHKTMBHOCTM
CBOje 03Hake y3 camy npujaBy. OBO je M norumyHo, umajyhm y suagy aa 6m 10 6MO
npeBeNMKK TEPET 3a NpujaenoLa, NocebHo umajyhu y By Aa ce cama 03Haka y NpoMeTy
4eCTO Hafe TeK HakKOH MOAHOLWeHka MpujaBe, padu MnpaBHe CcuUrypHoctu. CXofgHO
HaBefeHOM, UCMUTMBAYN LieHe MO CBOM YTUCKY (KOju je ofpeheH NIMYHUM UCKYCTBOM W
CNOCOGHOCTUMA UCMUTMBaAYa Y NUTaky) Aa v oapeheHa 03Haka MMa A0BO/bHY CHary

ob6enexxasama.

Kaga rosopyMmo 0 jauvHu AUCTUHKTMBHOI KapakTepa 3Haka, 3anpaso roBOPMMO O jacHohu
MH(opMaLmja Koje ce MyTem 3HaKa MpeHoce, Kao 1 GP3vHU HUXOBOr npeHoca. Apyrum
peunmMa, 3Hak he ce cMaTpaTy 13pasnTo AUCTUHKTUBHUM YKOMIMKO KOZ MOTpOLUaya 6p30 1
nako 6yam acoumjaumnjy Ha MHGopMaumjy Koja oapehyje nponssog y NuTamy. M 06pHYTO,
YKONMKO 3HAaK He [OHOCKM [J0BO/bHO Yreyat/bMBY MH(OPMauujy, cMmatpahe ce Mare

ANCTUHKTUBHUM.

Havime, KpeHyheMo off aHanm3e npBe NocTaB/beHe Te3e, NUTawa Aa /M ce Nno3Hare 03Hake
MOry AehMHMCaTN Kao 03HaKe 13pasnTe CHare obeneXkaBarba, OHOCHO Kao 03HaKe umju je
ANCTUHKTUBHU KapakTep nocebHo jak. CmaTpamo fJa je 3a 0By aHann3y notpebHo nohwu of
ferHucarba MHTEH3UTeTa AUCTUHKTUBHOI KapakTepa, OAHOCHO MCMUTUBaka pas/vka y

WHTEH3UTETY AUCTUHKTUBHOI KapakTepa. Hanme, 30XK Ha caMo YeTupy MecTa CoMUkbe

%2 MeTogonoruja 3asoga, 45.
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[MCTUHKTVMBHMN KapaKTep 3Haka™, a MM CMaTpamo Ja cy o NoceGHOr 3Hayaja HopMe Koje
perynuily npomeHy AUCTUHKTUBHOI KapakTepa 3Haka — Haume, OUTHOM M3MEHOM 3HaKa
cmaTpahe ce cBaka NPOMeHa y U3riedy 3Haka Koja Meka HeroB AUCTUHKTUBHM KapakTep.
Takohe, cmaTpahe ce fa je 3HaK KopuwheH M YKO/MKO Ce HEroB W3rnes pasfvkyje y
eNeMEHTMMA KOjU He Mewajy AWCTUHKTMBHM KapakTep 3Haka. Mwulsbewa CMO fa
AMCTUHKTMBHWN KapakKTep O3Hake OCTaje HernpoMereH caMO OHfa Kafa Cy Ha O3Hauu
MPUCYTHNU UCTU OHW ENIEMEHTU KOjU CY AUCTUHKTUBHM Y CaMOj O3HaUM OHaKO Kako je
3awTuheHa. Ctora, cMaTpamo Aa npomeHa AUCTMHKTUBHOI KapakTepa nofpasymeBa
NPOMeHY Y WHTEH3UTETY 0Be KapaKTepUCTUKe Koja HacTaje ycnef AojaBarba Wiu

ofly3nMama efieMeHarta Koju ce y ogpeheHoM 3HaKy nmajy cMatpartv AUCTUHKTUBHUM.

CneacTteBeHo, MOrno 61U ce 3aKk/byuyuTu fda je AUCTUHKTUBHM KapakKTep 3Haka opapeheH
NCK/bYYMBO HeroBum mn3rnefom. OBakBO TymMadewe ynyhyje Ha 3ak/bydak fa y Hallem
3aKOHY HUje JoCNefHO CrpoBefeHa pasnka uamehy AUCTUHKTMBHOCTM M NOAO6HOCTU fa

Cce pas3/IMKyjy Npon3BoAM Y NPOMETY, Ha HAYMH KaKo je TO paHuje 06jaLLHbeHo.

[a ONCTUHKTMBHM KapakTep 3HaKa 3aBUCW W Of Npou3Boda Kojy obenexasa, yKasyje u
cnefeha onwTenpuxsaheHa nogena y Teopuju, rae ce 03HaKe CBPCTaBajy y Tpu rpyne ¢
003MpOM  Ha HMWX0B AUCTUHKTUBHW  KapakTep: OHE Ca HajHWKMM  CTENeHOM
[NCTUHKTUBHOCTU —  [JECKPWUMTMBHM  3HauM™, OHe ca HajBULIMM  CTeMeHOM
ANCTUHKTUBHOCTUM — (DaHTACTWYHM  3HAUM™, U OHe Ca YMEPeHUM  CTereHOoM

[VCTUHKTUBHOCTM — CYreCTUBHM 3HaLM ™.

JacHO je fAa 3Hauu Mory GUTU CYrecTMBHU WAW [ECKPUMTMBHKM CaMo Yy OAHOCY Ha

KOHKpeTaH Mpou3BOg, LUTO je joL jefiaH apryMeHT KOju rOBOpM Y MPUOr 3aK/byyka fa ce

%3 30)K, oape6e unaHosa 5, 21, 43, n 64.

> Buwe 0 NojMy AeCKPUNTUBHOCTM y NpaBy ura BUAETH y: Bnawkosuh BoxuH, [JeCKpUNTUBHM 3HaUM Y
npa.y 0 Xurosuma, Kparyjesad, 1990

% aHTaCTUUHM 3HAUM Cy peus 6e3 WMKaKBOr 3Hauerba. lpuMepa pagW, O3Haka Hokwa npeacTas/ba
(haHTaCTMYHY O3HaKy.

Y MeTogonoruju 3aBoja je HaBeJeHO fa Cy CYreCTVUBHM 3HaLM KOju Ce cacToje 13 peun u/unm rpadusama
KOjW Ha nocpefjaH HauviH yKasyjy Ha BPCTY, KBAIMTET UAN JpYre KapakTepUCTVKE NPOM3BOLA OfH. YCyra Ha
Koje ce 04HOCe, a1 MPW TOME He OMNUCYjY AVPEKTHO HY BPCTY, HU KBAJIUTET HATY APYre KapaKTePUCTUKE TUX
npon3Boda, 0fH. ycnyra (CyrectmBHM 3Hauy). OBakBM 3HaUM 3axTeBajy OApefheHn CTeneH MmaruHaumje of
CTpaHe NOTpoLLaYa, Tj. MUCAOHOT MOBE3MBaHba 3HaYeHa, OfH. CaPXMHE 3HaKa ca pobama, OfH. ycnyrama Ha
Koje ce ofHOCMU.
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ANCTUHKTUBHU KapakKTep MMa LEHWTU Yy O[HOCY Ha KOHKpeTaH npowu3sod. CxoAaHo
HaBeAEeHOM, ANCTUHKTMBHU KapaKTep O4YMrfiefHO ofpakaBa MOAOOHOCT 3HaKa Aa YYMHU
YOU/bMBOM 1 MaMT/bMBOM oapeheHn npoussod. CmaTpamo Aa je onpaBfaH 3ak/byyak Aa
HeroBa NPoOMeHa nojpasymeBa camMo MPOMEHY Y MHTEH3UTETY 0BOr KBaiMTeTa. Hamme, oHe
03HakKe Koje cnopuje unu cnabuje Besyjy acoumjaumjy Ha KOHKpeTaH npou3sof cmartpahe
ce O3Hakama cnabor AWCTUHKTUBHOr Kapaktepa. CynpoTHO, OHe O3Hake Koje 6p30 wu
yneyaT/byBO M3a3nBajy acouumjauujy Ha KOHKpeTaH Npou3BoA, cmatpahe ce O3Hakama
BMCOKe CHare obenexasara. Cafja MOXEMO MCNWTATW Aa W je CHaXaH AMCTUHKTMBAH

KapakTep MoBe3aH ca CBOjCTBOM MO3HATE 03HaKE.

YKOIMKO Ce BpaTMMO Ha Mojam Mo3HaTe 03HaKe Kako je AehmHucaH pasmaTpaHum npasHUM
aKTUMa, cneau aa je oH 6UTHO oapeheH penyTaunjoM y peneBaHTHOj jaBHOCTM. C 0631pomM
Ha paHuje U3BefeH MnojaM penyTaumje, MOXe Ce 3aK/byunTh [a OHa He NnojpasymMesa HY>KHO
jaKk [OWUCTUMHKTMBHM KapakTep. Haume, [OK npBa KaTeropuja npegcras/ba YKYMHOCT
MO3UTUBHMUX acouujaumja Koje ce Besyjy 3a oapeheHn 3HakK, gpyra ce OJHOCK Ha CHary
obenexkaBara. 3HaK He MOXKe MMaTK penyTaunjy YKOIMKO Huje ynoTpebrbasaH, C 0631pom
Ha TO fda je OHa ofpeheHa YyTUCKOM MOTpoLLaya Koju ce CTuYe ycnefd NPUCYTHOCTM O3HaKe
Ha TPXXULWWITY, OK ANCTUHKTMBHOCT 3HaKa NOCTOjW Of CaMOr HeroBOr HacTaHKa, C 0631pom
Ha TO [a je OHa ofpeheHa 1 ApyrM eneMeHTUMa (CaMUM M3rNeS0M 3HaKa, MocMaTpaHuM y

BE3M Ca MPOW3BOAIOM Ha KOjy Ce 03HaKa 0f|HOCH).

C [pyre cTpaHe, cMaTpaMo fa Ce OBYM WHCTUTYTU AOHeKne cycpehy nmajyhu y Buay fa

3HaK Takofe Moxe cTehr AUCTUHKTUBHOCT, Kao LUTO CTUYe 1 penyTauujy.

CxofHO HaBefeHOM, cMaTpamMO fJa Cce MOjMOBM ,,BUCOKE AUCTUHKTUBHOCTU® U
,MO3HATOCTN® He MOry Yy MOTMYHOCTU MOWUCTOBETUTU. HauMme, YMHW Ce NIOTUYHUM
3aK/by4ak fa penyrtaumjy mMory cTtehn 1 03Hake Koje came no cebu H1Cy 6mne MHXepPeHTHO
N3pasnTO AWUCTUHKTMBHE — MaKO je O4YeKMBaHO fJa Cy TakaB KapakTep CTeKne ycnep
rnojayaHe NPUCYTHOCTM Ha TPXMUWTY. C Apyre CTpaHe, jak AUCTUHKTUBHU KapakKTep O3Hake

HMKAKO He NojpasymMeBa U teHy penyTaLujy.
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OBpge hemo Takohe uctahm ga cy jow oA noyeTaka pasBoja 3allTUTe MO3HaTMX O3HaKa
NoCTOja/Iv CTPYYHaLM KOjU Cy CMaTpasn [a pas/or NpowvpeHe 3awTuTe NIeXn ynpaso y
TOMe LWTO OBMM O3Hakama Tpeba nojayaHa 3awWTuTa, MMajyhm y Bugy Aa MM je
[VNCTUHKTVUBHOCT Noce6HO jaka. MpuMepa pagy, HaBogumo cTas LllexTtepa®’: WTO je 3Hak
BULIE AWCTUHKTMBAH WU JeAMHCTBEH, Ay6/bW je yTucak KOoju OcTaB/ba Yy CBECTU
noTpoLaya a caMum TUM je 1 Beha notpebda 3a HEroBOM 3aITUTOM NPOTUB Pa3BO/tbaBatba

O[IHOCHO Aucacouujauyje y OAHOCY Ha MPOU3BO/A KOje je MpeaMeT HeroBor obenexasarba.

Caga heMo ucnuTaTh Apyry NocTaB/beHy Te3y - TBPAbY [a Ce NOjMOBM ANCTUHKTUBHOCTY
M NMO3HATOCTY 03HaKe NPUGMKaBajy YTONMMKO LUTO Cy 06a opeheHa YTUCKOM y4YecHMKa Ha

TPXKNLTY.

Hanme, 03Haka He MOXKe MMaTK penyTauunjy HEBE3aHO Of /byAW KOjU YMHE penieBaHTHY
JaBHOCT — penyTauuja je y OCHOBM YTMCaK OAHOCHO CBECT KOjy 0 03HauuM uma oapeheHn aeo
jaBHoCTW. lMOTOM, KBa/IMTET M jayMHa OBOr YTWUCKa 3aBUCWU Of MHOro (pakrtopa, aim y
CBAaKOM C/ydajy OH MOCTOjM Y CBECTU MOTpOLIaYa U APYrmMxX YY4eCHMKa Ha TPXXULWTY, U caMo
Ce HUXOBMM UCMMUTMBaEM MOXe yTBpAUTW. C Apyre cTpaHe, AUCTUHKTUBHU KapakTep
Heke 03HaKe Takohe nocpefHO 3aBMUCU Of OBaKBOI YTUCKa — HaMMe, NCUXO0ornja onaxama
MMa nocebHa npaeuna Koja o6jallHbaBajy KakBe CMMOOME /byAn Naklie namTte, Ha Koju
HauMH Ce 3a UX Beyjy ogpeheHe acoumjaumje®®. MoTOM, AMCTUHKTMBHOCT O3HaKe ce
MOXE LIEHUTM caMO nocmaTpaHo Yy ofroBapajyheM KOHTEKCTY (Y OAHOCY Ha KOHKpeTaH
NpPon3BOA, Kako je paHuje o6jallHeHO), a OBakaB KOHTEKCT MoApa3yMeBa /byACKY CBECT
(Haume, y 3aBMCHOCTM 0ff 0COOMHAa KOjy oapeheHn Mpou3Bod MMa MNpema CXBaTawby

noTpoLlaya, 03HakKa he A€ cMmatpatn gecKpnnTnBHOM O4HOCHO CyreCtTuBHOM UNNA CI'IVI‘-IHO).

Mnak, nako je TayHo Aa ce MHCTUTYTU penyTauuje U AUCTUHKTUBHOCTM NPUGINKaBajy Y
TaukW e HNX0BO NOCTOjaHEe 3aBUCH 0f A0XKMB/baja YY4ECHUKA HA TPXKULLTY, OBa C/IMYHOCT

He BOAM [a/b0j MOBE3AaHOCTW OBMX MOjMoBa. LLITaBuLIe, OBAE GMCMO YKasain Ha jeaHo

> Schechter Frank 1., ,, The Rational Basis of Trademark Protection®, Harvard Law Review, Vol. 40/6, 1927,
cTp. 813-833.
% Orwenosuh Mpegpar, ,,Mcuxonoruja onaxara® , 3aBog 3a yli6eHuke, 2007.
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3anaxarbe Koje YnpaBo f10M1a3n U3 MOMeHYTe Tauke MpeKnanaka, a yKasyje Ha apyrauujy

MPUPOAY OBUX MHCTUTYTA.

Haume, o3Hake CTuduy penyTauunjy Kpo3 WHTEH3MBHY YNoTpeby Yy NpoMmeTy, Te ycneq
WHTEH3VBHUX MApPKETUHLLKMX yfarawa M aKTUBHOCTM YCMEPEHUX Ha HbeHY MpoMouujy.
Ocum TOra, penyrauuju O03HakKe [OMPUHOCU W KBa/IMTET MNPOM3BOLA KOjU je HOMe
obenexeH. CneacTBeHO TOMeE, LUTO je O3HaKa [Ay)Ke MPUCYTHa Ha TPXULLTY U WTO je
WHTEH3MBHUje KopuheHa, eHa no3HaTocT he 6uTu Beha. [akne, BpeMEHCKa AMMEH3Mnja
ynoTpe6e 03HaKe MPONoOpUMjanHO je Cpa3mMepHa HeHOj no3HatocTu. C apyre CTpaHe,
ncnutahemo fa v ncta NPaBuUIHOCT BaXKW 1 38 AUCTUHKTUBHOCT MO3HATe 03HaKe — [a /v
03HaKa BpPeMeHOM Yycrief cBe Behe MPUCYTHOCTW Y CBECTU NOTPOLLAYa HEMWUHOBHO BOAM U
HeHOj NnoBehaHoj AUCTUHKTUBHOCTM. Ha OBOM MeCTy yKasainm 6UcMo Ha Npobsiem ca Kojum
Ce 4YeCTo cycpehy HOCMOLM O3HaKa Koje Ce OAHOCe Ha jeAMHCTBEHW npou3soj. Hauwe,
yrnpaBso ycref v3pasute NPUCYTHOCTU Ha TPXWLITY, [ellasa ce Aa MoTpoLLayn noyHy Aa
KOpPWUCTe 03HaKy Kao HasuB MpOoM3BOAa, YMMEe O3Haka [0/1a3n y pu3MK fAa nocTaHe
FeHepUyHN Mojam U TUMe W3Fy6M CBOjY AMCTUHKTMBHOCT . MMpeTBaparbe AMCTUHKTUBHNX
03Haka Yy reHepuyHe 3anpaBO je CBOJCTBEHO O3HaKama Yy peyun, U To ycnepn cnegehmx
pasnora: Uy ¢ 0631MpoM Ha TO fa He NOCTOjV afleKBaTaH TEPMUH Y je3nKy Koju obyxsaTa
ofpefheHn nojam, WK je UCYBUMLLE je3NYKW C/IOXKEH YCnepd yera notpowayn npuberasajy
ynoTpe6u jegHoctaBHujer nspa3a®. KoHcTaTyjemMo Aa Cy ycneq HaBedeHOr (heHOMeHa
no3HaTe O3HaKe 3anpaso Yy PU3MKY He camo 0f, KomepLumjasiHe ynoTpebe of cTpaHe Tpehumx
NALA, HEro 1 of HeKoMepuwujasiHe ynoTpebe, LWTO HMje 0NacHOCT KOjoj Cy U3/I0XKeHe 03HaKe
ca yobnyajeHoM CHarom obenexkaBarba. Y MpakCcu ce Kao jeflaH of OCHOBa ojbpaHe NpoTuB
3axTeBa TUTY/apa Koju ce No3uBa Ha NPOLUMPEHY 3aLUTUTY HEroBOr NO3HATOr XUra YeCcTo
HaBOAM W TBPAHA Aa je XWr noctao reHepnuan®. He cnopehin unibenuLly fa cy nosHate

O3HaKe BuLlIe U310XXEHE OBOM PU3NKY Of OHUX Ca CTaHA4apAHOM CHarom obenexasarba, Ha

*° MpumMep 3a HaBeEHO Cy O3HAKe XWMET 1 acnpUH. 3aHMM/bMBA Cy pasMmaTparba Aa /i ce ynoTpe6om
TepMUHa ,,Fyrnambe”, Koju je y nocnefre Bpeme nocebHo y4ecTao Y CPNCKOM je3nKy, MOXeE BOAUTUN NOCTaHKY
03Hake ['yrn reHepnyHom.

% Ronald R. Butters, ,,A linguistic look at trademark dilution“, Santa Clara University School of Law, Vol.
48, number 3, 2008.

® Ronald R. Butters, 2008., 515.
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KpaTko hemo ce 3aap»aTh Ha OBOM OCHOBY 0f6paHe MPOTVB MPOLUMPEHE 3aLUTUTE, KAaKO

6UCMO YKa3anu fia OH y flomaheM CUCTEMY HUje y LieNoCTh NPUMEHUB.

Hanme, umibeHMUa je fa nosHate O3HaKe MOry nocTaTtu reHepuyHe ycref ynotpebe y
NPOMeTY, MeflyTUM TakBO CTakbe He Tpeba MeLlaT ca reHepUYHOCTU Y CMUC/TY anconyTHUX
pasnora 3a yckpahusarbe 3aliTUTe KOju 61 BOAUIN HALLTABOCTU XKUra. Y TOM C/yyajy, peu
je 0 Henofo6HOCTM 03HaKe fda bypae 3awTuheHa »xurom yonwre. MNpema pewery gomaher
3aKOHO/aBLa, MoCTaHaK 03HaKe reHepMYHOM MPOMucaH je Kao jedaH of NocebHMX HaumHa
npecTaHka xura®. M3puuuto je nponucaHo Aa he >XMr npecTaTv da Baxu faHoM
MPaBHOCHAXKHOCTU peLLera KOjUM Ce OKOHYaBa MOCTynaK npectaHka »ura 360r nocraHka
03HaKe reHepuyHom. CTora, y C/ly4yajy eBeHTya/lHOI NOTpaXKuBarba TUTY/Mapa Mo3HaTor
XuUra 3a pafry Koja je yuueHa npe OBOr TPEHYTKa, KOPUCHMK mnahe o3Hake he 6uTu
04roeopaH 3a HeonawheHy ynoTpeby. 3ak/byyyjemMo [a YMHeHULA fa No3HaTe O3HaKe
MOry MocTaTu reHepuyHe, a caMMM TUM W MpecTaTy [a Bae Kao >KUr, Nnpeactas/ba

CpeAcTBO ofbpaHe camo AeNIMMUYHO, ca [ejcTBOM 3a ByayhHOCT.

MOXeMO HaBeCTW HeKO/IMKO NpuMepa MO3HaTWX O3HaKa Koje Cy BPeMEeHOM nocTasle
reHepuyHe — (pu3bK, acnupuH, XWeT u cnudHe. lMpumvehyjeMo fa ce MNPUANKOM
yTBphMBarba OBaKBE [ereHepauunje >Xura nocebHa nNaxwa Moceehyje MNUcaHUM
MaTepujaiMMa — npe CBera peyHuumma. Havme, MHIBMCTM MOCEGHY Maxwy nocsehyjy
yrnoTpebn >Xuroea y peyHuumma, Bogehu padyHa pfa He [euHULLY MOjMOBE  Kao
reHepuyHe, Yak 1 OHfJa Kaa ce ofpehyje 3Hauere Heke u1rom sawTuhere osHake®. Tako
Ce pasBuo 1 Nnojam rnceygoreHepnsama, Kao OHMX NOjMOBA KOje jJaBHOCT Hekafa KOpuCTu

Kao reHepuyHe, asn y3 jacHoO Npeno3HaBare Aa je ped 0 03Hakama oapehieHVx TUTynapa.

62 Oppenbom unaHa 66. 30XK MPOMMCAHO je /2 Ha/IeXHN OpraH Ha 3axTeB 3aMHTEPEcOBaHOr /LA MOXeE
[OHETU peLUere 0 NPECTaHKy XXUra y Lie/IMHW WA 33 HeKe NPOU3BOAE, YKOMKO je 3HaK 3aluTuheH XXWrom,
360r UMHbEHA WM HEUMHbEHA HOCMOLLA XKMra WAW HeroBor npaBHOr CnefbeHnKa nocTao reHepyuyaH HasuB
pobe, 04HOCHO yCAyre 3a KOjy je perncTposaH. MIcTuuemo fga je 3a pasnvky Of reHepuyHOCTM Kao OCHOBA 3a
orfallaBarbe HULITaBMM Xura (Kaja je 03Haka Guna reHepuyHa y TPEHYTKY perucrpauuje), oeaj nocebaH
CNyyaj NpecTaHka Xura rnogpasymesa [ejCTBO €X NuNnc, Jakse rnpasy Ce Npu3sHaje BaXXHOCT CBe [0 OfJyKe
Ha/IeXXHOTr opraHa.

% OBo nuTare perynuue 1 30K, na je Tako oapen6oM un. 39 MPoNKcaHo fAa ako penpogyKumja sawTuheHor
3HaKa y PeYHVKY, eHLMKNOMeaMju NN CIMYHOM Aefly CTBapa YTWCaK fa je 3HaK reHepuyHa o3Haka pobe uau
ycnyra 3a Koje je Taj 3Hak 3aliTuheH, HOCMAaL, XXura MOXe Aa 3axTeBa 0f M3faBava fefa fa HajkacHuje y
cnefehem n3gaky penpojykumnja 3Haka 6yae npaheHa Ha3HaKOM fa je pey 0 3aTUheHOM 3Haky.
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Nmajyhu y BUAY CBe HaBeAEeHO, OBle KOHCTATYjeMo Aa, 3a Pa3/INKy 0/ MO3HATOCTW 03HaKe,
OYKMHA W WHTEH3UTET YynoTpebe O3HAaKe He Mopa HY)XXHO nponopumjanHo aa 6yge

Ccpa3MepHa CTeneHy HweHe ANCTUHKTUBHOCTN.

Takohe, ykaszaheMo Ha pa3niMky W3Mehy MojMoBa reHepuMYHOCTM U pas3BOAH-aBatba.
Pa3BoAtbeH 3HAK je CYMpOTHOCT jeAMHCTBEHOM 3Haky®™. PasBogtbaBarbe NpencTaB/ba
rybr/bewe CnocobHOCTM O3HaKe Aa BpwM CBOjY (DYHKUMjYy pasnvkoBaka OAHOCHO
naeHTUMKalmje Nponssoga, Aakne rybrberbe LUCTUHKTUBHOCTU YCief Tora LITO ce 3a
03HaKy Be3yjy pasnnumTe acoupjaumje Ynme ce cnabum teHa KOMyHMKaumMoHa yHKumja. C
Apyre cTpaHe, reHepMYHOCT 03HaKe Mojpa3yMeBa [a je OHa nocrana yobuyajeHn TepMuH 3a
obenexaBare Heyera y oapeheHOM je3uKy, ycnef 4era je oHa Takohe m3ryéuna cBojy
AVNCTUHKTMBHOCT. [akne, npumehyjemMo [a pas3BofrbaBakbe W TEeHEePUYHOCT MakKo

pa3NMUMTUM NyTEBMMA BOAE UCTOj MNOCNEANLIM — I'YO/betba ANCTUHKTMBHOCTU O3HAKE.

Paaun npae/bera pasnnke namely ynotpebe Koja Boau penyTtauunju 1 ynotpebu Koja Boan
MOCTaHKy O3HaKe reHepyMyHOM, MOTPe6HO je pasMOTPUTK [a K Ce 3HaK Npunucyje jeaHom
cy6jekTy munu Buwe wux. Vimajyhmn y BuAy paHuje U3HETy Te3y Aa Cy Mo3HaTe O3HaKe
NMoce6HO parbMBe 3a MOCTAaHaK TFeHepPUYHUM, YMUTHO je Aa /In Ce HaBedeHO 3amcra
npeBeHUpa yrnoTpeboM 03HaKe MCK/bYYMBO Of CTpaHe TWUTY/apa, WAM U Taksa ynotpeba

MOXe Takofje BoAUTM 0BOj nocneanum®.

Hanocnetky, ucnutahemo Tpehy noctae/beHy Te3y - fa owTehewe U uckopuhasame
ANCTUHKTUBHOCTU MpeAcTaB/ba NocebHy nocneauLy nospeae MO3HATOr XKUra Koja Moxxe
HacTaTV jeUHO YKO/MKO je pey O Mo3HaTMM O3Hakama. Havme, 0 06nmuuma nospege
MO3HATOr XWra Te CafpXWMHW MPOLUMPEHE MpaBHE 3awTuTe 6uhe peun y ApYroj rnasu
npBor gena auceptayunje. 3a notpebe oBor gena, Ucnutahemo Aa Nv je AUCTUHKTUBHOCT
Mo3HaTMX O3HaKa TakBa fAa Ce MOXe YMawWUTW WM WUCKOPUCTUTU Apyradnje of
ANCTUHKTUBHOCTU O3HaKa CTaHAapAHe cHare obenexkaBarba, M 'y TOM cMucny camo hemo ce

YKPaTKO OCBPHYTM Ha NOjMOBE HaHOLLEeHa LUTETE 1 NcKopullhaBakba ANCTUHKTUBHOCTY.

® Mog NojMOM jeAMHCTBEHOr 3HaKa MUCAIMMO Ha 03HaKy 3a KOja Ce UCK/byuMBO Besyje 3a jeqHy acoLujaumjy
W HY Ha LWTa apyro.

® palladino N. Vincent, ,,Assessing trademark significance: genericness, secondary meaning and surveys*,
The Trademark Reporter, 2002.

36



Wmajyhun y BUAY paHuje n3HeTy AeUHULM]Y AUCTUHKTUBHOCTW, Te YMHEHWULY Aa HeHa
CHara 3aBucu of 6p3vHe K AybuHe cTBapawba oapeheHMX acouujaumja A4aToM O3HAKOM,
NOTWMYHO CNeAy [ia je HaHOLLeHe LITeTe AUCTUHKTUBHOCTU HapyLlaBarwe OBOI KBa/IUTETa,
O[HOCHO yCriopaBare CTBapara oApeheHnx acoumjaumja y Be3u ca Npou3BOLOM Y NAUTaY.
Y Teopuju ce HaBoAe pasiMumTa objallbera Kako [0/1a3n 40 0BOr ycropasara. Kao npsu
0f, YeCTUX NpMMepa HaBOAM Ce objallbere fa 03HaKa ycrnef Kopuwherwa y Be3u ca BuLle
pasnnMuMTUX MPOM3BoAa, NOrMYHO Kog noTpoLllada cteapa u Behu 6poj acoumjaunja 360r
yera je HMXOBO (OKycupare npupogHo cropuje®®. Haume, 03Haka MOCTeneHo ry6u
CNOCOGHOCT fa reHepuLLe acoumjalnje caMo y 04HOCY Ha jeaaH NpPom3Bo4, OHOCHO jeaHor
nponssofjaya®’. Kao Apyry npuvMep HaHoLLea LUTeTe AUCTUHKTUBHOCTM, YKasyjeMo Ha
owTehere ycned Kojer O3HaKa Mouvke fAa Besyje Apyraumju Tin acoumjaumja® 36or
Kopvwherwa y Be3u ca pasnuMTUM Mpou3BOLOM. Havme, fellaBa ce fa O3Haka ycnep
ynoTpe6e y Be3u ca ApyruMm npovssoAyMmMa noctaje cumbon 3a ofpefeHa cBOjCTBa, AOK Y
Apyrv nnaH ofnasv Besa u3mely npous3sBoga Hocuoua WM HeroBe O3Hake. [ocTae/ba ce
nUTame Ja /in Lo 0BaKBOr owwTeherba MOXe Johy 1 KOA 03HaKa Koje H1CY nosHare. Mako je
3alTuTa yobuuajeHnx o3Haka ofgpefheHa BepoBaTHOhOM 3abyHe noTpoLlaya WTo y Apyru
(hOKyC CTaB/ba AUCTUHKTMBHOCT O3HaKa, MOXeE Ce UCMUTATW Y 4YeMy je pasnnka usmehy
HaHoLeHa LWTeTe U uckopuwhasarwa ANCTUHKTUBHOCTY MO3HATUX M YOOMYajeHNX O3HaKa.
Havme, MuL/bewsa CMO a je Yy OA4HOCY Ha OHe NMOoTpoLlayYe Kojuma je Heka 03Haka rnosHaTta,
HaHoLLerbe LWTeTe AUCTUHKTUBHOCTM MOryhe Ha UCTU HauMH Kao M KOZ NMO3HATUX 03HaKa —
ycnef ynotpebe y OfHOCY Ha Apyre npov3Boje, YMHOXaBa ce 6poj acouujaumja Koje
Be3yje O3HaKa Te Ce MpoLec MMUCAOHOr MoBe3uBaka ycnopasa, [OK Ce ca [pyre crpaHe
cTBapa U MOryhHOCT HOBMX Hafdacoumjalmja Koje 6u npeacrtas/bane KOMOUHaLM]y yTUcaka
0 CynpoTCTaB/bEHWM MNPOM3BOAMMA. UMHM Ce [Ja pa3/ivka MocToju jefuHO rfefaHo ca

CTaHOBMLITA 6POjHOCTM MOTPOLLIAYa y OAHOCY Ha Koje 61 ce OBaKBa Nocneauua 4oroamna —

% Kao yecT npumep HaBoAW ce ynoTpe6a 3Haka TuUdaH! 3a HaKWUT, YroCTUTE/bCKe 06jeKTe 1 naphumepujy.

% Spence Michael, ,, The Mark as Expression/The Mark as Property“, CLP, 2005.

% Y Besn ca NPeTXOAHVM NPUMEPOM, [0 0BaKBOT OLwTehera A0LLN0 61 Kaja 03HaKa BULLE He 61 reHepucana
acoupjaumje Ha npegmmeHocT 1 TudaHn HakuT, Beh 1 acoumjaumnje Ha NpoceyaH KBaJIMTET YroCTUTE/bCKMX
ycnyra Koje ce npy>kajy nog 0BMm HasveoM. [pyrvm peduma, 4onasv Ao Mellara acoupjaunja pasnnumTor
KBa/IuTeTA.
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KO/ No3HaTUX 03HaKa NpeTnocTaBka je fa Ao e 40/1a3u KOf, 3HayajHor Aena jaBHoCTH, 40K

je Kofl cTaHAapHNX 03HaKa TO MO NpaBusy pey ca oApeneHUM MaknUM IE/I0M jaBHOCTMH.

C Opyre cTpaHe, HacynpoT CTaBOBMMa KOje CMO M3HENM a Koju nofpasymeBajy fa cy
O3HaKe jaye AUCTUHKTMBHOCTM W pawMBUje, NOCTOje U CYMPOTHU 4uje je 06pasnoXKere
Takohe BpefHO Maxte. Hanme, AMCTUHKTMBHOCT CTaHZapAHMX O3Haka Mo npasuiy je
cnabwvjer UHTEH3UTETa HEro Kog Mo3HaTUX O3HaKa, Kako je TO paHuje objawbeHo. OBO
CTOra LUTO O3HaKe Koje cy cnabe ANCTMHKTMBHE CHare criopuje Besyjy acouujauuje, a oHe
CY YjelHO 1 HejacHMje oapeheHe. Mmajyhu To y BUAY, YMHU Ce Aa je [0 HapyluaBaha OBe

Be3e joLU NaKLue oKW HEro LWTO je TO C/yyaj Kog Mo3HaTUX O3HaKa.

CX0[HO CnpoBe/eHoj aHanm3y Bese U3Mehy nojma AUCTUHKTUBHOCTM W MOjMa NO3HATOCTH,
3aK/by4yjeMo Ja ce 0Ba ABa MHCTUTYTa Yy MHOroMe npensuhy anv aa He MoXe 61TV peun o
UXOBOM MoucToBehuBary. CmaTpamMo fa MNpuKasaHe pasnMke Mo3vBajy Ha onpe3 ca
3aK/by4llMMa KOjy Ce 3aCHMBAjy Ha MPOMOPLIMOHA/IHOj OCTBAPEHOCTM OBUX KBanMTeTa Ha
HauMH — Mo3HaTa 03HaKa, jak AMCTUHKTMBHM KapakTep, W 06pHyTO. VMmajyhu y Bugy
HaBeeHO, MULL/bEHA CMO f[a MojaM AUCTUHKTUBHOCTM He 6M TpeGano ga 6yge [eo

AehmHMUMje nojMa No3HaTUX O3HaKa.

Haueno cneumjasHocTy

Hadeno cneumjanHoCcTV je4HO je 0f [Ba OCHOBHA Hayesa >XMroBHOT Nnpasa, U YjeAHO je OHO
LITO pa3fBaja >XXUr Of ApYrux npasa Kojuma ce LUTUTe WHTeNeKTyasiHa fobpa. Jok apyra
npaea LITUTE UHTENEKTyasHa Jo6pa Koja Cy BPefHOCT cama Mo Cebu, XXMUT LITUTU 03HaKy
camo Kafa OHa BpLuKn oapeheHy PyHKUNjY, OAHOCHO Kaja je y 3ajeHNYKOM KOHTEKCTY ca
oApeheHnM nNpon3BooM. Haume, Hauyeno cneumjaiHOCTU yKasyje Ha Besy u3Melly camor
3HaKa 1 Npou3Bofa Kojy obeniexkaBa — 3HaK Y)KMBa 3aTUTY CamMo Y OAHOCY Ha YnoTpeby y
Be3W ca UCTWUM WAM CAIMYHUM MPOM3BOAMMA Y OfHOCY Ha OHe 3a Koje je peructpoBaH®. C

NpaBoM ce MoXe pehu aa je NpeAMeT 3alUTMTE XMUIoM 3anpaBo Be3a 13Mmel)y camor 3Haka W

% 33 BuLLe 0 Haueny creLmjanHoOCTU Yy Npasy Xura BuaeTH: Bnawkosuh BoxuH, ,,Haueno cneumjanHocTn y
npasy o Xurosmuma“, Mpaso 1 npuspesa, 6p. 3-6, 1995.
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npon3soga’™. Jep, 03HaKa Kao WHTeNeKTya Ho [06pO cama Mo Cebu Hema BPeAHOCT KOjy
OBO MNpaBO MHTeNeKTya/lHe CBOjUHE Npeno3Haje (LUTO He 3Ha4yM fa He 6u morna 6utw
npegmeT 3alwTuTe ApYruM npasviMa nomnyT ayTOPCKOr npasa Uiv UHLYCTPUCKOr An3ajHa).
HanpoTus, »Ur je npaBo KOjUM Ce LUTUTU 3HAK KOJU CAYXW pa3/iMKoBawy Mpou3Boga
jedHor npowvssohayva of UCTUX UK CINYHUX MpoM3Boga Apyror npoussohaya. Mvajyhm y
BUAY HaBeAeHO, NPaBO HOCKOLLA XMra ce NPOoTeXe camo [0 OHUX rpaHuLa rae ce CropHU
3HaK ynoTpeb/baBa y ofpefeHOM KOHTEKCTY. Y Teopuju je onwTtenpuxsaheH cTaB fa
WHCTUTYT MO3HATMX O3HaKa MpeAcTaB/ba YrNpaBO U3Yy3eTaK Of Hayena crneumjasHoCTh —
Caflp>kMHa npaBHe 3alITUTE KOja Ce NpYy>Xa HOCKOLLY XuUra KojuM ce LUTUTK OBakBa O3HaKa
OWTHO je Apyradvja of npaBHe 3alUTUTE KOja Ce MpyXa HOCMOLY XXUra KOjuM Ce LUTUTK
O3Haka yobuuajeHe cHare o6enexasara. Havme, y TOM Cnydyajy HOcuial ce MOXe
CYNpOoTCTaBMUTK YNOTPeby 03HaKe M Yy OAHOCY Ha [pyre Npou3BOfe, a He caMO OHe 3a Koje
je 3Hak 3awTuheH, MoA4 YC/MOBOM [MOCTOjakba HenojasIHOr U3Bnaverba KOPUCTU U3

penyTauuje 3HaKa, O[HOCHO LUTETHOCTM MO HEroB AWCTUHKTMBAH KapakTep Wau

penyTauujy.

CxofHO HaBefeHOM, ucnuTaheMo y KOjoj Mepu OBO Ha4eno oapehyje mojam Mo3HaTUX
03Haka. VimMajyhu y Buay Hanpej peyeHO, YMHM ce [a O3HaKa ycnief CBOje MO3HATOCTU
Aobuja fofaTHy BpefHOCT 360 KOje je npaBo »Xura LUTUTKU He3aBUCHO Of NMpou3Bofa Ha
Koje ce ofgHocu. CXOAHO CrpoBefeHOj aHa/IM3M MojMa MO3HATOCTW, Te UMbeHUUM [a
penyTauuja 3ay3uma LeHTpPa/lHO MeCTO Y HeroBom ofpehery, KOHCTaTyjeMo fa je jedaH
moryhu 3ak/byyak Aa npaBo >Xura npenosHaje penyTauujy Kao BPe4HOCT Koja je BpefHa
3alWTnTe. 3aHMM/BMBO je carniefati 0Bo y nopehery ca fobpuma Koja cy npegmeT 3awtute
ApYrnx npaBa WHTENEKTyasIHe CBOjMHE: KOA ayTOPCKOr npaBa, MpeameT 3awTuTe je

ayTOPCKO f1eN0’" Kao OpUrMHaMHW [yXOBHW M3pa3 ayTopa YobnuueH y oapehieHoj opmu;

® Cno6ogas Mapkosuh, ,,MpaBo MHTeNeKTyanHe CBOjUHE 1 MHOPMaLVMOHO ApYLITBO“, Beorpag, 2014.

™ Nako 671CKO /bYACKOj NPaBAO/bYBMBOCTY, O6jallitberse pasnora 3aliTuTe npaBa WHTENeKTyanHe CBOjuHe
KOje noyMBa Ha CTaBy fAa Ce MHTeNneKTyasiHa Aobpa LTUTe jep Cy cama Mo cebu BpedHa, jep je MpupoaHo
npaBMYHO Aa CTBapasal, MMa NpaBo Ha CBOjOj TBOPEBMHM, OHO 3arpaBO HWje PeneBaHTHO Kafa je Y NuTakby
perynatvBHa HUX0BE MpaBHe 3aliTute. Yak v KOf ayTOPCKMX fena v npoHanasaka, rge je sesa uaMmely
ayTopa OJHOCHO MpOHa/a3aya W HKUXO0BMX TBOPEBMHA fa/eKO jaya Hero LUTO je TO KOZ HOCWoLa >Kura u
3awTuheHe O3HaKe, pPasfo3n MpaBHE 3alITWTe Hanase Ce Ha CTPaHu OMwTer [ApyWTBEHOr, a He
UHAMBMAYanHor, 6naroctawa. OBaj (PYHKLUMOHaNHW NPUCTYN fAaje ob6jallmerse MocTaB/barwa ofpeheHmx
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KOA4 naTeHTa, npegMeT 3alWTUTe je MpOoHanas3ak Koju MWCMNywaBa YCNOBE HOBOCTHU,
NHBEHTWUBHOCT U MHAYCTPUjCKe NPUMerNBOCTU 2. Haj3as, KOj Xura, Kao LUTO CMO paHuje
HaBenu, npegMeT 3alTuTe je 03HaKa Koja CMy)XW pasnnKoBary oapeheHor npousBoja.
CTora, onpaBgaHo ce MoXxe pehu aa je npeaMeT 3allTuTe Be3a n3mehy NnponsBoga 1 3HaKa.
nak, y n3y3eTHOM Cnydajy nosHate 03Hake, NpegMeT 3allTUTe Hausrnes BULLIE HUje Be3a
n3mehy npon3eoga U 03Hake, Beh 03Haka no cebu ca CBOjoM GUTHOM KapaKTEPUCTUKOM —
penyTauujom.” OBakaB 3ak/byyak W3BOAM jefaH Aeo Teopuje’®, ykasyjyhu ga npowssoam
3a KOje je 3HaK perucTpoBaH HUCY BULLE peneBaHTHW MPUAMKOM oppefuBarba 06MMa
npaBHe 3allTWTe, Ka0 1 Ha U30CTaHaK ycrioBa BepoBaTHohe 3abyHe 04HOCHO BepoBaTHOhe
foBONewa y Be3y cTapuje v mnahe o3Hake. Mcnutahemo y KOjoj Mepu je oBa Tesa
ncnpaBHa, OAHOCHO [a NN je NPOLUMpeHa 3alluTuTa No3HaTUX O3HaKa M3y3eTak 0f Hadena
CMeymnjanHOCTM Ha HauMH [a ce OACTyna Of 3alTuTe Be3e n3Mehy npovnssoda 1 3HaKa, unm

13a 0BOT MHCTUTYTA CTOjX ApYyrayumja ornka.

3aKkoHOfaBal, CafpXXMHY MpaBHE 3aluTUTE MPOLUMPYje KOA4 MO3HATMX O3HaKa TUMeE LUTO
nponucyje nocebHe nocneauue Koje KBanuduKyjy ogapeheHy paatby Kao nospedy, 3a
CNy4aj Kafa je oHa npeayseta y Be3n ca gpyraymjum npoussogmma. OBae KOHCTaTyjemo aa
MoCTOju BUTHA pa3finka y 06umMy npasHe 3awTuTe Koju nponucyje saxxehn 30XK y ogHocy
Ha [IMpeKTUBY, O YeMy he GMTM BULIE peun y AarbeM TekcTy paga’. 3a moTpe6e oBe
aHanuse, npumehyjeMo fda ce MpaBHa 3aliTUTa 3auMcTa MNPOLUMpYyje Tako da obyxBaTa
3alUTUTY O3HaKe Yy OAHOCY Ha cBe Moryhe npov3Boge, Te fa MocTaje npeneBaHTHO NUTake
npom3Bofa 3a KOje je O3HaKa permctpoBaHa. MehyTum, cmaTpamo fga Ce He MoOry

3aHeMapuTK moceGHe MocneAuLe Koje 3aKOH MPOMucyje Kao YC/oB OBakBe 3allTuTe —

yCoBa MNof, KojumMa ce MHTeNeKTyasiHe TBOPEBMHE MOTY LUTUTH, Ma Tako Hehe cBako Aeno 6uTtu ayTopcko Beh
CamMo OHO KOje je OpuruHanHo, H1TY he cBaku npoHanasak 6uTn NofobaH 3a 3alTuTy.

"2 Moce6HM yCNOBM 3a 3aLUTUTY ayTOPCKOT Aena AeUHICAHN Cy YNaHOM 2. 3aKOHa O ayTOPCKOM W CPOAHNM
npasuma (,,Cn. rnacHuk PC", 6p. 104/2009, 99/2011, 119/2012 n 29/2016 - ognyka YC), fasbe ¥ (PyCHOTK:
3ACI1. MocebHM ycnoBM 3a 3alLTUTY MpPOHanacka AeuHUCAHN Cy YfiaHOM 7. 3akoHa O mateHTuma (,,Cn.
rnacHuk PC", 6p. 99/2011, 113/2017 - ap.3aKkoH 1 95/2018), garbe y ycHoTmn 30I1.

3 boposal, Bnagumup, fOKTOpCKa AvcepTaLyja ,,MpaBo Xura — 0f 3alTuTe MHhopMaLMoHe QyHKLMje pobHe
03HakKe [0 3alTmTe pobHe 03HaKe Kao BPeAHOCTU MO cebun“, YHuBep3uTeT y beorpaay, MpaBHu (akynTer,
2017, 118.

™ Cno6ogaH Mapkosuh (2011) , 51; Bnagumup boposat, (2017), 118.

™Y npyroj rnasu NpBor Aena aucepTauyje, ogemak V1.
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HaHOLLeHe LITeTe 0HOCHO McKopuLLhaBare AUCTUHKTUBHOCTM OHOCHO Yrieaa o3Hake ™.
Cnegehe nuTarbe KOje MOCTaB/baMO je LUTa MoApasymeBajy 0Bako ofpeheHe nocneauue,
LITO 61 Tpebano Aa ykasyje U Ha OA4roBop Ha NuTarke Koja je CBpXa OBakBe 3allTuTe. Kako
CMO Harpef o6jacHWAM, M MojaMm AUCTUHKTMBHOCTM W MNojaM penyTauunje ogpeheHn cy

YNpPaBo KOHKPETHUM KOHTEKCTOM Y KOjeM 3HaK MOCTOjUM Y OfIHOCY Ha HEKe NPOM3BOJE.

Havme, AMCTUHKTMBHOCT O3HaKe je KapaKTepuCTMKa Koja Ce MMa LIeHUTM Yy OfHOCY ca
ofpeheHUM Npon3BoAOM. Y TOM CMUCAY, HaHOLLEHE LITETE AUCTUHKTUBHOCTM WU HEHO
nckopuwhaBake He MOXe Ce nmocmatpaTy OfBOjeHO Of OBOI KOHTEKCTa. Kako he 6uTtu
o6jallkbeHo Y fJa/bem TEKCTY AucepTaumje, HaHOLEHe LTeTe AUCTUHKTMBHOCTM O3HaKe
npefcTas/ba cnab/betbe HheHe CHare Aa BpLiy PYHKLKMjY pa3inKoBaka yrnpaso y O4HOCY Ha

NpOoK3BO/, Ha Koju Ce 3HaK ogHocK .

ckopuwhagare AUCTUHKTUBHOCTI O3HaKe NpefcTaB/ba 3anpaso MCKopUlhaBare naxHbe
KOjy Y4ecHMUM y npomeTy noceehyjy HeKoj 03Hauu’™, TWMe LITO ce ocnarbarbeM Ha Beh
MPUCYTHe, yreyaT/bMBe KapakTepuctuke nocTtojehe O3Hake CTUYe MPesHOCT Yy
npuaobujarby KOHLUEHTpauMje OAHOCHO MaXkke jaBHOCTW Mnpema HOBOj, Mmfiahoj O3Hauw.
Maxma KOjy Heka O3Haka 3aBpefyje ycnen CBOje AWCTUHKTUBHOCTM MPBOOGUTHO je
ojpeheHa AeNMMUYHO U NPOM3BOLOM Y OAHOCY Ha KOju Ce 3HaK KOPUCTM, Kako je paHuje

06jaLLHEHO.

[arbe, penyTaunja 03HaKe HUje KapaKTepuCTMKa Koja ce pa3Buja cama rno cebu, seh ynpaso
y Be3u ca oapeheHMM Npou3BoAMMa 3a Koje Ce 03HaKa KOpUCTW. be3 KOHTeKCTa y 0fHOCY
Ha KOju O3Haka NOCTOjU, OAHOCHO 6e3 ofpeheHNX MO3UTUBHMX KapaKTepPUCTMKa Camor
Npou3BoAa, penyTauuja HMKakKo He 6M Morsia Hactatu. CXOLHO HaBefeHOM, HaHOLLEeHEe
LUTeTe penyTauuMju npeacTas/ba ,,KBapere* NMO3UTUBHUX acouujalumja Koje ce 3a 03HaKy
Be3yjy, TMMe LUTO Ce Be3yjy Heke HOBe, Mawe [06pe acouujaumje. Y CBaKOM Cnydajy,

HaHOLLEeHEe LUTETe penyTauuju 03HaKe He rnorafha 03HaKy Kao TakBy, Beh yrnpaBo 03HaKy Kao

® Ha 0BOM MecTy roBop1MO 0 YeTVPU NOCeAMLE Kako je To mponuncaHo AupekTusom n3 2015. roanHe, nako
Cy 3aKOHOM 0 >KUroBMMa npornucaHe camo Tpu.

""Bnawkosuh Kcenwja, ,HoBa KOHLeNuuja 3awTWTe 0/ OMACHOCTM pa3BOAmbaBara Xura“, paso W
npuepena, 6p. 7-9, 2014.

®Bnawkosuh KceHuja, Pa3Boj npaBHe 3aliTUTe MO3HATMX XMroBa Yy HEMAa4KoOM Mpasy M npaBy Esponcke
yHuje, IHCTUTYT 3a ynopesHo npaso, Kparyjesay, 2016, 162.
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CUMOO0/T KOHKPETHOT NMPOon3BoJa y 0[HOCY Ha Koju TakBa penyTauunja u noctoju. McTo je u
ca HeHUM uckopulhaBawkeM — YKOMMKO MOCTOjU OC/arare Ha penytauujy ofpeheHe
03HaKe, TO 3Ha4M Aa NocToju NpenvBake Aena 4O6pMx acoumnjaumja Koje nocToje y ofgHocy

Ha 03HaKy 1 NPOM3BO/ KOju je HoMe 06eNeXeH, Kao LENNHY.

Vmajyhu y Bualy HaBefleHO, Kao M UMHbeHULY [a je NMPOLUMPEeHa 3alTuTa no3HaTux
03HaKa YC/I0B/beHa YNpaBo HaBeAeHUM MnocrieanLiama, MOXe Ce U3BECTM 3aK/byyak fa
NPOLUMPEHA 3aLUTMTA MMa 3a LW/b YNPaBo Aa NoceGHO Moapyku Besy nmehy 03HaKe 1

npon3eoja 3a Koju je saiTuheHa.

3a pa3nuky oA Mo4YeTHe Te3e Yy OBOj aHa/M3M, [a Ceé HanyliTa MPUMHUMN 3aliTUTe Bese
n3mehy o3Hake M 3alwTUheHOr Npou3Boda, AOLWM CMO A0 3aK/byyKa Aa je npowuvpeHa
3aliTUTa ynpaBo noceeheHa ouyBatby OBe Be3e. Takofe, 3a pa3nnKy Of Mo4eTHe Te3e Aa
3HaK ycnef penyTauuje noctaje NnocebHo jak 1 gobuja NocebHy BPeAHOCT, 3aK/bYUnNIN CMO
[a 3HaK ycnef penyTauuje noctaje NnocebHoO pawuB, Te Aa NocebHa 3alTuTa MoXe 6UTH

n3pa3 NoTpe6e fa ce 03HaLM 06e36eamM aieKBaTHA 3aLLTUTA.

3agpxkaheMo ce Ha aHasIM3KM Be3e U3MeRy 03HaKe 1 Npou3Boga Koju obenexasa. Hanme, cee
(hyHKUM]je KOje O3Haka BplUM [ofia3e M3 HeHe MofobHOCTM fa 6yde Hocay ofpeheHmx
MH(opMaumja 0 gatom npoussogdy. ApyrvM peyvrma, Besa u3mely 03Hake M npov3Bofa
nogpasymeBa KOMyHUKaumnjy ogpeheHnx nHpopmMalmja o0 Npom3Boay Kpo3 03HaKy. To mory
O6UTK MH(opMaLMje O NOPEKNY UNW Apyre, anvM y CBakOM C/y4ajy O3HaKa Ha Taj HauuH
BPLUM MAEHTU(MKALM]Y MPOM3BOAA Kao TayHO ofpefeHOr. Y TOM CMWCAY, MpaBO >Xura
»,4yBa*“ JeAMHCTBO OAHOCHO MOCTOjaHOCT OBWMX WH(OpMauuja Tako LITO Ce Mpyxa

MCK/bYYMBO MPABO Ha KopULLhere 03HAKE CaMo jeJHOM /nLLY.

Wcnutahemo caga fa /v je Uy KOjoj Mepy OBa Be3a Apyrayvja KoL No3HaTMX 03HaKa.
Hanme, Kako CMO paHuje 1CTak/iv, NOTPOLLAYM Npu CYCpeTy ca 03HaKOM rpase Be3y ca
TayHO oppeheHMM npou3BoAoM. MefyTMM, HAKOH JMYHOTr MCKYCTBa Ca YnoTpe6om
ofpeheHor npov3Bofa WM HAKOH MojayaHe MPUCYTHOCTM O3HaKE WM KOMeHTapucara
KapakTepucTuKa Npov3Bofa y NuTarwy, O3HaKa Moumkbe f[a HOCM ca CO60M KOHKpeTHe

acouujauuje, nocraje KBaiMTaTMBHO ofpefeHa. Y jefHOM TPEHYTKY, ycnef WHTEH3MBHE
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ynoTpe6e y NpoMeTy [onasv A0 HacTaHKa OfBOjeHe Be3e M3Mely 03Hake u ofpeheHunx
acouujaumja, Koja BpeMeHOM MOCTaje camoCTa/iHa U OfBOjeHa Of MOYeTHe Be3e U3Mehy
03Hake ¥ npomussoga. OBa Apyra, nocebHa, Be3a jecTe Be3a M3Mely 3Haka U ogpeheHnx
nojmoBa (npumepa pagu, NyKCy3a, BUCOKOr KBaIMTETA, U CIMYHO). Y OBOM CMUC/TY FOBOPU

Ce 0 XXKMrom 3aTnheHM 03HaKama Kao cuM6onma ofpeheHnx BpeAHOCTH.

Cafja Kafla CMO KOHCTaTOBa/IM [ia Ce KpO3 MNojayaHy yrnoTpeby y NpoMeTy cTBapa U 0Ba
Apyra, 0fiBojeHa Be3a 13mel)y 03HaKe 1 NOjMOBAa Kao HemaTepujaiHuxX fobapa, 3a pasnnky
0f, 03HaKe M NPOM3BOJa Kao martepujaiHor gobpa, MOXEMO UCMUTATK Aa n je U Ha Koju

HauMH MPaBO Xura NnpenosHaje.

Mpe cBera, noyehemo of NWTakwa fa /M [0 HacTaHKa OBe Be3e M3Mely 03Hake ¥ nojmMoBa
[,0N1a31 HY)XXHO, UK ce To gorafja camo Kof TauHo ofpeheHnx o3Haka. Havme, HECMOPHO je
[a je 3a teH HacTaHaK HeOMXOAHO fa Ce 03HaKa KOpWUCTU Y NPOMETY, Te fa Y4YecHuum
MMajy HemnocpesHO WM NOCPeLHO MCKYCTBO Y BE3M Ca HOM. Takohe, MULL/bewa CMO Aa
CBaKO TaKBO WCKYCTBO 3auCTa HYXHO ,.rpagu“ 03HaKy OAHOCHO YMOTMNyHYje HeHY
CaflpXKMHY TMMe LUTO joj AoHOCK ofpefeHe acouunjaumje. MehyTum, YnHM ce aa y Hajeehem
6pojy cnyyajeBa He [0Ma3n A0 OABajara OBE Be3e 0Of camor Npou3Bofa y OAHOCY Ha Koju
ce 03Haka KopucTu. Kof 03Haka CTaHfapfHe cHare obenexxasara, NoCTOjU caMo K/iacuyHa
Be3a U3mehy 03Hake 1 NpPoM3Boja rAe 03HaKa KOMyHUUmMpa ogpeheHn Kpyr nHgopmauumja o

npoussody. Jakne, y yobuyajeHoj cUTyaLmju Lema n3rnega 0Bako:
O3sHaka — Npownssog — VIHpopmayuje

Osa LweMma nogpasymesa fga ce ynotpe6om 03Hake y Be3u ca ofpefeHUM Npon3BOAOM KOZ
noTpoLlaya cTBapa CBECT fda Npou3Bof MMa ogpefeHa CBOjCTBA M NOPeK/o. Y Hajsehem
Opojy cny4ajeBa, 0Baj OJHOC OCTaje Hem3MerweH TOKOM LIEMIOKYMHOr Tpajatba yrnoTpebe
03Hake. MefhyTuM, Kof NOo3HaTUX 03HaKa, MMajyhu y BUAY HUXOBY M3PasUTO UHTEH3NBHY
yrnoTpeby y npomeTy, Mpou3BOf Kao Be3a M3Mel)y 03Hake M MHopMaumja Koje OHa
reHepuile noctaje vpeneBaHTaH MMajyhmu y Buay fa ce CKyn acouujaumja y Toj Mepu

YCTa/IMO Yy CBECTM YYECHMKa Ha TPXMLWITY [a OHe cafa MnocTajy mocebaH nojam Koju je
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moryhe noBesuBaTu ca ApyrMMm nojMoBMMa KOjuU Cy ca Npou3BOAOM HeBesaHu. [akne, y

JeHOM TPeHYTKY Yycnef MHTEeH3MBHe yrnoTpebe 03HaKe Y NPOMETY LemMa rnoctaje cnegeha:
OsHaka — VIHhopmayuja

OBakaB 0fHOC MofpasymeBa fa je O3Haka cama Mo cebu pobuna ogpeheHy npupogy
O[JHOCHO WAEHTUTET, KOjU Ce BHMLUE He Besyje 3a Npou3BO4 Yy NUTakwy. Taga OHa NocTaje
nofo6Ha 3a ynoTpeby y apyrauvjuM KOHTEKCTUMA /byACKE KOMYHMKaLMje, a He CamMO Kao
CPeACTBO 3a obeneXxaBare W pa3fnkKoBawe npounssoga. OBO obGjalirhaBa 360r 4yera ce
no3HaTe 03HaKe KOPUCTe Kao YKpacu UM CMMOOMM Ha HeKoj pobu, Koja je cacBMM jacHO
obenexkeHa ApyruM 3HauMma pas/inkoBarba — O3HaKe ce Tafa KOpUCTe Kao OMUCHW 3Hauw

KOju yKasyjy Aa ogpeheHn npon3Bog MMa HeKa CBOjCTBa KOje 03HaKa CMMO0o/MLLE.

Vmajyhun y Bugy HaBefleHO, YMHM Ce fa TakBa, MocebHa Be3a He HacTaje HYXXHO Kof CBUX
O3HaKa y MnpomeTy, Beh caMO KOZ OHWMX KOje Ce M3PasuTo MHTEH3UBHO YnoTpebrbasajy.
Capga heMo ce BpaTUTK Ha MOYETHO NUTake 4a NN U Ha KOjU HauMH Mpaso Xura ypehyje

OBY MocebHy Be3y.

Mpe cBera, ykasyjeMo fa Ce MpaBO Xwura 6aBu 3HauyereM OLHOCHO WAEHTUTETOM KOjy
03HakKa Mma. Tako roToBo CBe jypucanKumje nponucyjy aa he npectaty fa BaXXu OHaj Xur
KOju je BPEMEHOM MOCTao reHepuyaH Ha3uB NPOU3BO/a 3a KOjW je PerncTpoBaH, 0 Yemy je
Beh 6uno peun. MehyTum, mMyW/bea CMO Aa Ce OBa CUTyauuja He MOXe YMnoaoouTu
MOCTaHKy 03HaKe CMM60/I0M, Y CMUC/Y ONucaHor cTBapaka nocebHe Bese. OBO CTOra WTO
03HaKa y TOM MOTOHEM CNy4ajy He NocTaje Ha3ue 3a oapeheHn npomssod, Beh cumbon 3a
ofpefheHy KapakTepucTuky. CXOLHO HaBeleHOM, OBO Ce He MOXe cmaTpatu

VHTEPBEHLMjOM NpaBa y UCTIUTBAHOM CMEpY.

UnHM ce [a ynpaBo NPOLUMPEHa 3aliTUTa NMO3HATNX 03HaKa MMa Be3e Ca OBMM MUTaHEM.
Havme, pasitbe NOBPeAe NO3HATUX XUrosa he 6UTK AeTa/bHO aHaNM3MpPaHe Y Aa/beM TEKCTY

aucepTaumje’™, anm Ha oBOM MecTy (hokycupaheMo ce Ha pafme uckopuhasarmba

Y npyroj rnasu npsor fena aucepTauuje, nog onerbkom 1. OBae ckpehemo Nakiby Ha KBaNMTaTUBHO
Apyrauvjy npupogy nojmosa mckopuwhasarba U HaHOLLEHA LUTETE — 32 Pa3/IMKY Of NOTOHEr, MPBU HYXHO
obyxBaTa jeflaH Cy6jeKTUBHM eleMeHT Ha CTpaHu inua Koje BpLum rnospely (jep Hema mnckopuwhasarba 6e3



VI.

penyTauuje N AUCTUHKTMBHOCTM O3HaKe. Hamme, 3a pasnuky of pagry HaHOLeHa LITeTe
OBVM CBOJCTBMMA, KOje Y NOTMYHOCTN OAroBapajy 3aTuT hyHKLM]ja KOJy XKUT Y MPOMETY
BpLUW, HaBefeHe paArwe Wuckopuwhaeakba Ce He MOry 06jaCHATM Ha WCTU HauWH.
VckopuwhaBate AUCTUHKTMBHOCTM OAHOCHO Yriefa npefcTaB/ba YNpaBO OCMarare Ha
OBaj nocebaH KBa/MTET KOjU MMajy camMO MO3HaTe O03Hake — MOCEe6GHY Be3y Koja je
npesasuwna wemy O3Haka — Mponssog — VH(opmaumja, 1 onn4yeHa je y jeAMHCTBEHOM

ofHocy O3Haka — MH(opmaumja.

MnuTate Koje Ce HY)KHO Hamehe je 360r 4yera npaBO XWra LUTUTU OBY MOCEOHY Be3y,
O[JHOCHO Ha KOj\ HayMH OHa AO0NpUHOCK (YHKUMjU pa3fiMKoBaka KOjy XXWUI Y NpoMeTy

BPLLUK, 0 YeMy he BUTY peun y AasbeM TEKCTY AucepTauyje.

NcnuTuBarem Hayena cneymnjanHoCTM Nokasaiv CMO [a Be3a M3Mehy 03Hake 1 npov3soga
Koja je npeaMmeT 3alITUTe MpeAcTaB/ba C/IOXKEHW OAHOC W3 Kojer ce y oppeheHum
Cny4yajeBUMa MOXE CTBOPWUTM MOCebHa, camocTasiHa Be3a M3Mely 03Hake M acouujaumja

KOje reHepunile, Kaga rosopumMo 0 03HaKamMa Kao cumbonuma.

3awwuTuheHe hyHKLNje No3HaTe 03HaKe

Y HapefHOM feny paja ucnutahemo Koje Cy (YHKUMje No3HaTe O3HaKe Koje ce
npowmvpeHoMm 3awTuTom wWTtute. Cnegeha aHanmsa Tpebaso 6u  fJa  [onpuHece
NpoHanaxewy OAroBopa Ha MuTake 360r Yera ce npy)a npowuvpeHa 3aliTuTa 03Hakama
KOje YXuBajy BWCOK CTerneH no3HatocTW. Kako je Beh nojawirbeHo, TeK MpaBUIHUM
pa3yMeBareM pa3/iora 0Bakse 3aliTuTe, MOryhe je ogpefnTy KpUTePUjyMe Koju ce y3umajy
y 0631p Kao 1 CTereH NO3HaTOCTK KOju je NOTPe6HO 0cTBapuTU. Hamme, NpBO NuTake Koje
ce MOXKe MOCTaBUTK jecTe Aa N No3HaTe 03HaKe UMajy Heke apyre hyHKLMje OCUM OHUX

Koje Cy yoGuuajeHe 3a O3HaKe CTaHAapiHe CHare oGenexasarba. [103HaTe 03HaKe ce 0f

CBECTU O paHMjOj 03HaLM N HEHUM CBOjCTBMMA). Takohe, nako 30XK KOpUCTM TEPMUHE U3BNAYEHE KOPUCTH
M3 N HaHOWeHe WTeTe, Mu hemMo KOpUCTW Kao oaroeapajyhe CMHOHMME TepMUHE UcKopuwhaBakbe W
HapyLUaBare.
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CTaHJapAHUX pasfiMKyjy AefloM Mo TOMe LUTO MX Mpeno3Haje BeNKK [e0 jaBHOCTU, anun U
Mo TOMe LUTO HOCe yne4yat/bMBUjy NOPYKY OAHOCHO MO TOME LUTO je jaunMHa acouujaunja
KOje HOCe fJaneko CHakHWja. [lakne, HbKUX0Ba KOMYHMKaUMOHa (hyHKUMja je nocebHo

nojayaHa, 1 MOXemMo pehu fa je ynpaBo 0BO (hyHKLM]ja Koja je npeAMeT nocebHe 3allTuTe.

dyHKUMja ynyhnBara Ha NoOpeKso

dyHKuuja ynyhmara Ha MOPEK/IO NpBa je U OCHOBHA (hyHKLM]ja Koja Ce Be3vBasia 3a XXUr
jow oA HajpaHMjuX BpeMeHa HacTaHKa OBOr npasa. Hajnpe cy Tprosuy o6enexkaBanu cBoje
Nnpoun3Bofe ynpaBo pafu HEroBOr Be3MBaka 3a WX, HajJOUTHWja MHPOpPMauMja Koja ce
3HaKOM MpeHocuia Tuuana ce naeHTuTeta npomnssohada. Y 30XK xur je gemHuUcaH Kao
MpPaBo KOjUM Ce LUTUTM 3HaK KOjU Y NPOMETY CNYXXWN pa3ninKoBaky poba unm ycnyra jefHor
npowu3eofaya o poba nnm ycnyra apyror npomssohava. imajyhu y sugy oy aeuHuuujy,
HeCnopHo je Aa je OCHOBHa MpoKiamMmoBaHa PyHKLMja 03HaKe yrnpaso PyHKLKMja ynyhnsama
Ha nopekno. MehyTM, OCHOBaHO Ce MOXKe OCMOPWUTK 3Hauvaj 0Be (PYHKUMje Y JaHallHeM
BpeMeHy, C 003MpOM Ha WHTEH3UTET CaBpPeMeHe pa3MeHe M HOBE HauuMHe rpeHoca
NH(opMaLnja - jol MOYETKOM ABafieCeTOr BeKa Cy TeopeTuyapy NpUMETUIM Aa je oBa
(hyHKUMja n3rybmna cMucao nMajyhu y Bugy fa cy notpoLlayn jow v Taga makbe 6puHynm
0 Npou3Bofayy a BULLIE O KapaKTepuUCTKaMa Npoun3eoaa. Y AaHalLkbeM BPEMEHY MOXe Ce
NaKo 3aK/byunTy Aa NoTpoLLaYm BP0 Masio 3Hajy 0 Npom3BohayrmMa Koju CToje 13a 03HaKa
y NMPOMETY — Hajyellhe Hemajy HMKaKBY CBECT O MAEHTUTETY Npomn3Bofaya Koju cToju msa
oapeheHor nponssoga. C 0631MpoM Ha HaBefEeHO, jaCcHO je [a CMMCcao 0Be (DYHKLM]e HMje aa
NAEHTUDMKYje AVPEKTHO Mpou3Bohaya y CMUCY HEeroBor uaeHTuTeTa, Beh je cmucao y
TOMe Ja O3HaKa Be3yje ofpefheHn Npon3Bos 3a jelHO KOHCTAHTHO MOPEK/IO, HEBE3aHO 3a TO

KOjv npon3Bofay je KOHKPETHO Y NUTabY.

Kaga je pey 0 3aWTuTK 0Be (DYHKLMje Mo3HaTe 03HakKe, ucnutahemo fda nn je oHa uctor

KBa/IMTETa Kao M y OIHOCY Ha O3HaKe ca yobuyajeHOM CHarom obenexasawa. Mmajyhu y

8 Schechter Frank 1., ,,Historical foundations of the law relating to trademarks“, Columbia University Press,
1925.
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Bugy ga 30> nponwucyje Lnpy 3alITUTY MO3HATUX O3HaKa, Npema CBUM MPOWM3BOAUMA,
Hamsrned ce MOXe 3aK/byyuTu Aa je mcnutmMeaHa (DyHKLUMja jade 3awTuheHa y cnydajy
no3Hatux O3Haka. MehyTum, ¢ 063MpoM Ha npeaMeTe MPOLIMPeHe 3aluTuTe — Yyrnesi u
OMCTUHKTMBHOCT O03HaKe, OCHOBaHO je ucCnuTatM ga M Ce NPOLUMPEHOM 3aliTUTOM
nojayaHo nogpxkasa baw (yHKumja ynyhuBara Ha nopekno. Vmajyhu y Bugy Hanpep
feduHrcaHe nojMoBe yrnieaa v AUCTUHKTUBHOCTM, JacHO je fa 3allTuta UCTUHKTUBHOCTU
HeMa HY)XXHO [OAMPHMX Tayaka ca HOCMOLEM Xwura (MOpPekiom), 4OK je C Apyre cTpaHe

NOTPe6HO NpencnuTaTh y KOjoj Mepu je yrnep o3Hake ofpeheH 1 heHUM MOPEK/IOM.

YunHn ce fa nocebaH yrnen 03Hake nogpasymesa v ogpefeHy Be3y ca HOCMOLEM OAHOCHO
ofpefeHn yTucak 0 Hocuouy nosHaTor >kura (peummo, yrnen o3Hake CHANEL nopeg
acoumjaumja Ha NyKcy3s W MNpPecTw X nojpasymeBa AePUHUTUBHO W acouumjaunjy Ha
(hpaHLyCKOr MOAHOr FuraHTa, Koja Ha CBOj HauuMH [JOMPUHOCK A06pPOM Yrneay Koju je
npeaMeT npowwmpeHe 3awTuTe). Wmajyhm y Bugy fa yrnen npefctas/ba YKYMHOCT
MO3UTUBHMX acoumjaumja Koje ce Besyjy 3a ogpefeHy 03HaKy, Te fa ce CTU4e NocebHUM
ynarakem y npomouunjy n kopuiherbe 03Hake Ha cneumpmyaH HaumH, MULL/bEHA CMO 43 je

(hyHKUMja ynyhuBarba Ha NMOPEK/IOo 3aMcTa jade 3awTheHa Ko No3HaTUX O3HaKa.

[arbe, 3aHMM/bMBO je aHanM3upaTh 3aWwTUTy OBe (hyHKUMje ¢ 063MpoM Ha MOryhHocT
MpeHoca Xwura, a NocebHO HEeroBor AefIMMUYHOr MpeHoca 3a ofpeheHn Kpyr npou3Bofa.
Haume, yceajaeM TRIPS-a gowno je Ao ofpefeHMx MpoMeHa Yy [AoTajallbum
NPUHLMNMMA 3aTUTe Xnra, u3meh)y octanor [03BO/beH je c1o604aH 1 feMMUYaH NPeHoc

Xura.

Tako, nMpema MO3MTUBHO MPaBHMM MPOMMCUMMA AaHAC Ce XXWUI MOXE HayesHo Cno6oAHO
npeHocuTy. 30XK Mak, caapXu U3BECHa OrpaHuuersa. lMpe cBera, NPeHoC wura umahe

[iejcTBO MpeMa TpehuM NMLMMa Tek Kaja Takas MpeHoc 6yae ynucaH y perucrap npasa®.

8 ykasyjemo Ha n3secHy HeycknaheHocT oe oapeade 30K ca CUHranypcKiM YroBOPOM O XKUrOBHOM Mpasy
Koju je noTBpheH 3akoHOM O noTeBphrBaty CMHranypcKor yroeopa 0 XuroHom npasy (,,Cn. rnacHuk PC -
MehyHapogHu yrosopu™, 6p. 5/2010) , (aabe y ycHoTh: CuHranypcku yroeop). Ogpeabom ynaHa 52. 30K
nponucaHo je ga ynuc yrosopa 0O AuUeHUM y ofroeapajyhu peructap npov3BoAM MpaBHO [ejcTBO npema
Tpehum nuuuma. C gpyre cTpaHe, ofgpea6om un. 19. CuHranypckor yroeopa MponucaHo je ga cTpaHa
YroBOpHMLA He CMe 3axTeBaTy YNWC INLEHLE Kao YCMOB Aa CTULaaL, IMLEHLE Ha OCHOBY 3aKOHa Te CTpaHe
YroBOpHMLE Y4ecTBYje Y NMOCTYNKY 360r NoBpeje Npasa Koju je MOKPeHYo Hocwnal, npasa, Uan Aa Ha OCHOBY
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[asbe, He MoXe ce BPLIUTK YNUC NpeHoca npasa ako 6y TakaB NMPeHOC Morao fa CTBopwu
3abyHy Y NpoMeTy Y Morneay BpCTe, KBA/IMTETA UK reorpadickor nopekna pobe, 04HOCHO
ycnyra 3a Koje je XXur perucrpoBaH OCMM YKO/IMKO Ce CTuUa/lal, He OfpekHe npasa Ha
3alITUTY 3a OHe pobe OHOCHO YC/yre Y OAHOCY Ha Koje MOcTOju MoryhHocT 3a6yHe®.
Takohe, Hehe ce 0406pUTK yNMC NpeHoca Xura 3a Aeo poba unu ycnyra yKoAmKo cy oHe
CMIMYHE OHMMA KOoje MnpeocTajy a ob6yxBaheHe Cy WCTUM XXMUIOM OAHOCHO npujaBom. W3
HaBefeHOr Ce MOXe 3aK/byuMTV Ja 3aKOHOAaBal, HacToju fa o4vyBa ogpeheHe pyHKLUmje
o3Hake. Criegu aHa/n3a yTuLaja 0BaKBMX 3aKOHCKMX pelletba Ha (PYHKLMjY YKasuBara Ha

MOPeK/o NpousBo/a.

3akoHOfaBaL, MocebHO NpaBu OrpaHUYeHe Y 0AHOCY Ha 3abyHY Koja ce TU4e KBa/IUTeTa,
reorpaj)cKor ropekna uauM BpPCTe NPOM3BOAA, &M He HAaBOAW W3PUYUTO U MOPEKIO Y
cMucny npoussohaya nNpov3Bofa. YKOMMKO Ce XXWAM MOXe Cfob0AHO MpPeHoCcUTH
HeorpaHuyeHn 6poj nyTa, OCHOBAHO je 3anMTaTy Ce Ha KOju HauWMH O3HaKa 3arnpaBo BpLUM
(hyHKUM]Y YKa3unBara Ha rnopekno. C 0631pomM Ha 0BakBY perynaTvy, U NocebHO umajyhu
y BULY [a je cnobofHO U n3faBare NIMLEHLUM Kojuma ce YCTyna npaBo Ha Kopulherbe
03Hake®, Moxe ce OCHOBaHO 3aK/byunTu Aa je ocTBaperse 0Be (DyHKLMje OCTaB/beHO Ha
BO/bY HOCMOLY NpaBa, a fa ca CTaHOBULUTA NpaBHe perynatmee Ta (yHKUMja BULIE HUje
nogpXxaHa y 036u/bHOj Mepu. HavMe, HejacHO je KOoju je fomallaj U3/I0XKEHUX OrpaHuyeHa
npeHoca Xura nmajyhu y Buay 0AcycTBo 6110 KakBMX OrpaHuyderba 3a yCTyname npasa Ha
Kopuwhewe (M3gaBarbe NULEHLE). 3aKOHOAaBal, He MPOMNUCYje HWKAKBO OrpaHuyerbe
n3y3eB Tora fa he ce Ha cBa MuTaka KOja HUCY W3PUYUUTO perynmcaHa 3aKOHOM O
XXMToBMMa NPUMEHUTY 3aKOH KOju perynuiie o6amraumoHe ogHoce. MocTae/ba ce nuTarbe

Aa nn je moryhe n3 onwTmMx Hayena ob6amraymMoHor npaea (Havena cCaBeCHOCTU U NOLUTEHA,

TakBOI MOCTYMKa [06Mje HakHagy LUTeTe KOja MpOoM3WIas3n M3 MOBPefe XXura Koju je npegmeT SMUEHLE.
Byayhm ga 30XK ycnos/baBa fejCTBO YroBopa O MMLEHLUM Npema TpehuM nnuymMa HeHUM YyrncoM, crnegu ga
MocToju Hecnarake ca LMTMpaHOM ogpefbom noTepheHOr MehyHapoAHOr yroeopa. 3a Bulie O OBOM
mehyHapoZHOM yrosopy BugeTu: [Monosuh [ywaH, ,XapMoHu3aluja npasuia O 3alUTUTK 3HAKOBa
pasnukoBakba y CBeTNy npucTynawa Cpbuje CuMHranypckom yroBopy O XXMrOBHOM npasy“, YcknahuBarbe
nocnoBHor npaea Cp6uje ca npasoM EBponcke yHuje (2013), MpaBHK (hakynTeT yHMBep3uTeTa y beorpagy,
2013.

8 Oppen6a unaHa 51. 30)K 6/vKe ypehyje 0BO NUTarbe.

8 3a pasnuKy o NOMEHYTOr OrpaHMuerba Kog npeHoca npasa, 30X He NOCTaB/ba HUKaKBa OrpaHuyera 3a
ynm1c nLeHLe Te je cnobofa Hocmoua y Moriefy OBakBOr pacriofiarakba NoTnyHa.
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[06puxX MocnoBHMX 0buyaja) M3BECTM 0baBe3a 3a HOCMOLA XXMra [a He BPLUKM YCTynawe
OHAa Kaja 6w TO AOMpWHENo CTBapaky 3abyHe Ha TPXMLWITY. Halle je MuL/bewe fa
HaBeleHOM TyMauewy Hema MecTa, Te Aa je 3aKOHOaBsal, O4MriefHO CBECHO OCTaBWO
OTBOPEHOM cobofy ycTyrnara rnpasa 3a pas/nKy of npeHoca Kojer je nocebHo HopMmpao.
CXofHO HaBefeHOM, 3aK/bydyjeMo fa (yHKumja ynyhuBarba Ha MOPEKO 3aucra y
CaBpeMEHOM MpaBy >Xura Uma orpaHuMyeH 3Ha4vaj. UmmeHuua je ga ce Kpo3 3HaK MOXe
yKa3nBaTu Ha NMopekIo OAHOCHO O4YyBaTu Be3a M3Mehy npounssoa v npomssohaya, Te ga he
Hajuellhe Hocual, Xura yrnpaso M MMatu WHTepec Aa OBY (DYHKLMjy KOPUCTU U 4yBa,
MeRyTUM pasyMHO je NPUMETUTW fda MocToje OPOjHU PasINuMTM WHTEpPECUM KOoju Mory

HaBeCTWN HOCKOLA Aia 0 OBe (DYHKLIMje OfyCTaHe.

Haunme, Kafja cTaBMMO M3/10)KeHa Mnpasuia 0 ¢10604M npeHoca 04HOCHO yCTynarba fnpasa
Ha KopuLwhere Y KOHTEKCT NO3HATUX 03HaKa, MOXEMO 3aK/byunTH fa youeHu npobnem ca
(hyHKuMjom ynyhuBara Ha MOPEKIO Tafa jow Buwe Aobuja Ha 3Ha4vajy. PasymHO je
MPeTnocTaBuTU [a je ycnes yrneaa v no3HaToCTy OBaKBUX 03HAKa NMOTPaXKHA 3a HUXOBUM
KopuwhereM of cTpaHe Tpehmx nuua Beha Hero LWITO je TO Cnydyaj ca CTaHAApPAHUM
O3Hakama. [lpyro, HakHaje KOje HOCMOLM MO3HATMX >XMroBa MOry fa noTpaxyjy Kao
M3HOCE NWLEHLM 3HATHO CYy BWLle, YC/ed 4yera OHW UMajy v nocebaH MOTWMB [a TakBO
yCTynawe 3aucta u ymHe. CTora, yrnpKoc paHuje HaBefeHOM 3aK/byuKy fa ce (hyHKuuja
ynyhuarwa Ha MOPEeKNo MOCe6HO LITUTU KOZ MO3HATUX O3HaKa Kpo3 penyTauujy Kao
npegMeT 3alTuUTe, MOXEMO 3aK/by4YMTU U [a je OHa YNpaBO KOJ OBaKBMX O3HaKa BULLE

YrpoxeHa, UMajyhu y Bugy noMeHyTa npasuna o cnobogHOM NPeHoCY 1 yCTynarwy.

CXO0[HO HaBeAeHOM, cMaTpaMo Aa nocebHa 3aliTuTa oBe (DyHKLWje jecTe Ae/IMMUYHO 1 Y

(hOKyCy NPOLLMPEHE 3aLLTITE NO3HATIX 03HAKA.
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2. PyHKUMja pasnMKoBara Npons3Boja

dyHKUMja pa3MKoBarba MpPoM3BoAa MNoApasymMeBa YNory O3Hake Aa npeHece Tpehum
AnumMma cKyn nHdgpopmaymnja 0 Nponssoay Koju he oMoryhutu werosy naeHTUmKaunjy —
3a pas3/MKy of MHopmaumje o0 NOPeKny, Koja je paHnje pasmaTpaHa, Ha OBOM MeCTy paau
Ce 0 MH(opmMaLmjy 0 caMmoM MPOM3BOLY U HErOBUM CBOjCTBMMA. AyTOp OBOI paja cmartpa
Aa je PyHKUMja pasnnkKoBarba CYLITUHCKM BUTHa (DyHKUMja Koja AONPUHOCK perynucaky
NH(OPMMCAHOCTM Ha TPXULLTY — TO U jeCTe PYHKLM]a KOja je NpeMa KnacMYHOM CXBaTawy

npumapHa 1 Koja y)K1Ba HajLunpy 3aluTuTy OBUM MpPaBoM.

MehyTum, Hemoryhe je He MPUMETUTK da Cy Y oapeadama Koje perynuiuy XXUroBHO npaso
cafip>xaHe 1 HOpPMe Koje ANMPEKTHO cnabe 3aliTUTy oBe PyHKUMje Koja bu Tpebano ga byae
npumapHa. Ha npumep, npakca gomaher 3asoga® je Takea da ce y cnyvajy ga je
npujas/beHn 3HaK CnvYaH paHuje noctojeheM y Mepu y Kojoj 61 Ko noTpoluaya morna
HacTath 3abyHa, OBa Npenpeka mMoxe npesasvhy [OCTaB/batbeM CarsiaCHOCTU Hocmoua
paHujer 3Haka. HauenHo, 3aBof 1 Taga uma cnobogy 1 ob6aeesy Aa Ucnutay Kojoj mepu 6u
3aliTWTa CMOpHE O03HakKe Y3 CarnacHOCT HOCMOLA paHujer CAUMYHOr Kura [onpuHena
cTBapary 3abyHe Ha TPXXWLUTY, a/in y Npakcy ce peTko goraha fa 3awTtuta 3aucta n oyge
yckpaheHa. OBaKBO pellere ue Ha ywTpb norpowaya u AVPeKTHO NofpKasa 3awTuTy
03Hake Koja he nmatun marby Moh pasfiMkoBaka, C 063MPOM Ha NOCTOjarbe paHujer CIMYHOT
sHaka®™. [larbe, nMajyhu y BUAly paHuje N3noxeHa npasuia o cnobogHOM yCTynary npasa
Ha Kopuwhere Xwura, Takohe je moryhe 3aMMCIUTM XWUMOTETUYKU cUTyauumjy rae he
HOCWMaL, »XXura ycTynuTu npaBo Ha Kopuiiherwe CBOr XXura Nunuy Koje KOPUCTW Cn4aH

3HaK, LUTO 6 AMPEKTHO LUTETU/IO (PYHKLMU pa3NKoBarba Ha TRXKMLLITY.

3a pas3nuky of hyHKUMje yKa3mBaka Ha MOPeK/o Ymnja ce nojadaHa 3alitmrta Ko no3HaTmnx
03HaKa ornefia Kpo3 3alTuTy yrnega 03Hake, MULLbEHA CMO fa je PyHKUMja pa3/IMKoBarba

TaKOhe nojaano 3awTmheHa anm KPO3 ANCTUHKTMBHOCT Kao npeamMeT 3aluTuTe Moce6HNX

8 HasepeHo Bau M 3a 3aBoje OKOMHMX 3eMasba, MpUMepa pagu BocHe u XepuerosuHe, CesepHe
MakefoHmje n XpBaTcke.

% Y npakcn ce oBo npemoluhyje 3axTeBOM fa MOCTOjU W MocebaH KOHTEKCT KOEraucTuparba, Havume
MelyCco6HO pas3fnMKoBarbe AO4ATHOM UH(OPMaLMjOM KOjy [OCTaBe CTpaHe, Koja 3arnpaBo eIMMUHULLE PU3KK.
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O3HaKa. [Mo3HaTUM O3HaKama MpyXka Ce 3alTuTa Of CBakor Kopuiihewa Koje 6K 3a
MOCNeAnLly UMano HaHoLLEHhEe LITeTe WAU MCKopulihaBare AMCTUHKTUBHOCTW. [akne,
MOCce6HO ce LUTUTU HUX0Ba (hyHKLMja Aa BPLUE PasNKOBake KOHKPETHMX Mpou3Bofa, 3a

Pas/IKy Of 03HaKa ca yobuuajeHoM cHarom obenexasarba™.

OBfle MOXXeMO HanpaBWTV OCBPT Ha MpPWKa3 CroMeHyTe MocebHe Be3e Koja HacTaje u3
TpojHor ogHoca O3Haka — NMpon3sod — MIHhopMaLmja, Ha TakaB HauMH [a 03HakKa rnonpumMa
ofpefeHO KBafIMTaTUBHO CBOJCTBO M MOCTaje CMM60/, caMMM TUM M BPEAHOCT cama Mo
cebu. Hamme, yHKUMja pa3nMKoBara LITUTK O3HaKy YynpaBo fga 6uM OHa BpLuKia
naeHTUOMKaLmMjy npomssoga, 6e3 ofgHoca ca NPOM3BOAOM 0Ba (hyHKUMja He 61 HX nMana
cmucna. Jakne, Myw/berba CMO Aa PYHKLMja pa3nKoBawba OHAKO Kako je 3awTuheHa Kpo3
npaBo >Xura nogpasymeBa pas3/IMKoBate KOHKPETHOr MPon3Boja, a He Nogo6HOCT O3HaKe
fa Oyge waeHTUuMkatop y onwTeM cnydvajy. CXO4HO HaBefeHOM, Kpo3 (QYHKUWjy
pa3MKoBara NOAPXKaH je TPOjHN OAHOC KOju CMO ornmcanun, a 360r Yera rnocpesHo jaya un

pasBuja ce 1 yrnef 03Hake Of4HOCHO nocebHa Be3a U3Mehy MHGopMaLmje 1 03HaKe.

PeknamHa (pyHKLUNja

Y €eBpOMncKoM npaBy Xwura 6uTHa pedopma yuuweHa je Aupektriom 89/194/ELIL, w
Ypen6om 40/94, Tume WITO je [O03BO/bEH CNO60OAAH MPEHOC XWUra W  U3JaBare
HEMCK/byumBe fiMueHue. Tume je MNOCPeAHO  MpowMpeHa 3aliTUTa Ha  OBY

MPOMOTUBHY/peKNaMHy (yYHKLIM]y O3HaKe, YMMe je OHa nocTana BpeaHoCT no cebu®.

PeknamHa (hyHKLMja 03HaKe noapasymeBa HeHy MoA06HOCT Aa 0CUM MH(opMaLmja YMCTO
OMMCHOr  KapakTepa (nomyT WH(oOpMauuje O MOPeKny Mpou3BoAa, HEroBMM

KapakTepucTMKama W C/AIMYHO) MPEHOCKM W apyradvjy BPCTY WHGopmauuja, yéehyjyhy

% 3a Buwe o0 3awTuheHUM GyHKUMjama O3Hake BUAeTW y: Roncaglia Pier Luigi, Sironi Giulio Enrico,
»Trademark Functions and Protected Interests in the Decisions of The European Court of Juctice”, The
Trademark Reporter, Vol. 101, 2011, cTp. 147-185.

8 Gustavo Ghidini, 2006, 89.
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MOPYKY Ynja je cBpxa fa npumey4e notpowlade ogpeheHoM nponssogy. MuLbewa cMo Aa
ce oBa (hyHKUMja pa3fnvKyje y OAHOCY Ha MH(OPMAaTUBHY yMNpaBo Y TOMe LITO 0b6yxBaTa
jeflaH BULLKN CTeneH Yy KBa/IMTETY KOMYHMKauuMje KOju Ce OCTBapyje ca MoTpoLuavmma.
CywTnHa pekname je y weHOM Ybehyjyhem kapakTtepy — ga 6u ce oBakBa (hyHKUMja
ocTBapvna Kpo3 jeflaH cumO60/1, HYXXHO je Aa OH HOCW acouumjaumje NnocebHOr KBanuTeTa.
Nmajyhu y Bugy fia cy OHe ynpaBo CBOjCTBEHE MO3HATMM O3Hakama (C 063MpoM Ha HUXO0B
yrneg v nojavaHy NPUCYTHOCT Ha TPXKULLUTY), CMaTpaMo Aa O3Haka CTu4ye 0BY (hYHKUW]jY
TeK Kafa CTekHe M ofpeheHu cTaTyc nosHatoctu. CTora, cMaTpamo f[a je pekiamHa
(DYHKLMja CBOjCTBEHA MO3HATMM O3HaKama, Te fa je YNUTHO Aa 1 je 1 Y KOjoj Mepn Mory

BPLUMTW O3HaKe ca yobu4yajeHoM cHarom obenexasarba.

CmaTpamo fa je BaXKHO W3/I0XKEHO MuTarke Pas3fBojuTy of MoryhHoCTM CBake O3Hake fa
Oyfe cyrecTMBHOI KapakTepa (He v OMWCHOr), Te Aa 'y TOM CMUCNY NOTpoLlaYnma Lasbe
ofpeheHy fgodaTtHy Nopyky. Taksa CyrecTuja jow YBeK craga y 4vMcTo WHgopMaunoHy
(hYHKUMjy Te Ce He MOXe MOMCTOBETUTM Ca PEKNaMOM Yy pPaHuje W3/I0KEHOM CMUCHY.
Mpumepa pagun, CYrecTBHOM O03HaKOM cmartpao 6u ce cforaH 3a MyLlKapue He M 3a
nevake®, nam canuno. MocTojare peknamHe (yHKUMje MoTBpheHO je M Kpo3 6GpojHa
ncTpaxmeamwa. MNprvmMepa pagn, jedHa KOMMaHWja CnpoBena je UCMUTMBaHe MoTpoLlayva
Tako LWTO je Mepuna bNXoBO 33[0B0/bCTBO OA4pefeHNM KEKCOM Y [iBe BapujaHTe — Yy jeAHOj
je 610 obenexkeH HEKOM MO3HATOM O3HAaKOM, Yy APYroj je 6vo ynakoBaH y CTaHAapAHO
HeobeneXxeHO nakoBawe. 1ako uUcTor ykyca, BehmHa noTpoLuaya msjacHmMa ce ja Um ce
BMLLE Aonafa KeKC Koju je 610 0beneXxeH MO3HaTOM O3HaKOM, MPU Yemy Cy U3PUYMTO
OLieHMBaNM 3a0BO/LCTBO YKYCOM MPOM3BOAA, He M Heko Apyro csojcteo®. Mcto Tako,
MPUIMKOM UCNUTMBaHa NOTpOLLIAYa TOKOM Kojer je Tpebasio fa ce onpegene 3a YKyCHuje
o[, ABa nuha y ABa Haspata (MCTu nap nuha UM je NPBOGUTHO NOHYMHeH 6e3 03HaKa a HaKoH
Tora ca os3Hakama llencu n Koka Konago), pe3ynTatu Cy nokasanu fa ce /byan apyrayuje

n3jallbaBajy OHAA Kafa je Mpov3Boj Koju KopucTe 06eneXeH HEKOM 03HaKOM. CANYHUM

8 Haepenn cnoraH npeyseT je u3 pekname 3a 6esankoxonHo nuhe LLBenc — yjeaHo je pey v o 3awTuheHoM
XUy KomnaHuje Koka Kona.

®Tushnet Rebecca, ,Gone in Sixty Milliseconds: Trademark Law and Cognitive Science®, Texas Law
Review, Vol. 86, 2008, cTp. 507-568.

% |bid.
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ncnuTMBakKMa YTBPHEHO je fa CYCpeT ca O03HaKoM 3amcta 6yau peakuuje Ha HEKOM
MOACBECHOM, EMOTMBHOM HMBOY, Te [a 03HaKe yTuyy Ha 1M360pe Koju noTpoLlayy npase.
Ctora, HeOCMnopHO je fa je peknaMHa (DyHUMja O3HaKa OWMTHaA KapaKTepucTMKa Koja je
TUTYNapMma XWroea of NocebHOr 3Hadyaja, Kao M Aa BPEAHOCT XKura nponopumyoHasHO

0 roBapa jaumMHu oBe PyHKLM]e O3HaKE.

CXO[HO HaBeLeHOM, MOXKEMO MPENCNUTaTK [a N1 Ce peknaMHa PyHKLMja MOXe Y3eTh Kao
jefaH of napameTapa Koju pas/ivKyje 03HaKe Koje Y)XXunBajy NpoLuMpeHy 3aluTUTy 0f, OHUX
ca CTaHZapAHOM cHarom obenexasarba. Jpyrum peuymma, U3BefeHa aHamns3a ykasyje Ha To
[ia pacT NO3HaTOCTW O3HaKe NPOMOPLMOHA/IHO MPaTh 1 jayarbe HeHe NOA0OHOCTH fa BpLUM
NH(OPMaLMOHY (DYHKUMjY Ha KBa/IMTATUBHO CBE BULLEM HMBOY. MehyTuMm, onpasiaHo je
3anuTaTy ce Aa I UCK/bYUYMBO MO3HATE O3HAKE YXKMBAJy OBY (PYHKUM]Y, UN kY UMajy WU
O3Hake CTaHAapfHe cHare obenexxaBawa. Havme, ga 6UCMO OArOBOPU/IN Ha OBO MUTake
BpaTnhemo ce Ha Je(MHULM]Y NO3HATUX O3HAKA KaKO MX UCNUTYjemMOo Y 0BOj AucepTaunju —
Kao O3HaKa ca penyTaunjom ycref Koje ce HbnxoBa JUCTUHKTUBHOCT O4HOCHO Yr/ies mMory
OLITETUTU N YyNOTPebOM Yy B3N ca Pas3IMuMTUM MPOM3BOAOM Of, OHOTI KOju je 0byxBaheH
3awTuToM. CMaTpamo fa peknamHa (yHKLMja 03HaKe, Kako je Hanpeq AeHMUcaHa, Hy>XHO
MOCTOjM KOZ, No3HaTUX 03Haka. C apyre cTpaHe, cmMaTpamo fa Ce He MOXe 3aK/byyuuTun fa
03Hake cnabujer HMBOA MO3HATOCTU He BpLLE 0BY PYHKLMjYy OLHOCHO [ja OHa KOJ, HUX He
nocToju yonwTe. YMHW Ce HajuCnpaBHUjUM 3aK/by4yaK [a Mo3HaTe O03HaKe HYXXHO BpLUe
peknamHy (YHKUWjy, anM Ja OHa HWje camO HMMa CBOJCTBEHA Te fJa He 6u Morna

MOCNYXXUTW Kao KpUTepPUjyM Koju pa3aBaja cTaHAapAHe of Mo3HaTUX 03HaKa.

[arbe, npevcnutaheMo y K0joj Mepu NpOLUMpeHa 3aliTuTa Mo3HaTMX O3HaKa LUTUTK OBY
(yHKUMjy. Kao n y npeTxogHOM Aeny OBe [/1aBe, MofasvMo Of MpeameTa 3allitute
Mo3HaTMX O3HaKa W MopeauMOo fa N U Y KOjoj MepU OHW YTUYY Ha BpLUEHEe PeKnaMHe
(byHKUuuje. Hamme, umajyhu y Bugy Aa peknama nofpasymeBa yreyat/bMBYy acouujauunjy
Koja Tpeba Aa M3BpLUKM YTMLAj Ha NOTpoLUave Ja ofabepy 6awl Taj Npom3Boj, cmMaTpaMo a
Ce Kpo3 NnocebHy 3awTuTy yrieaa o3Hake (Y CMUCY Kako je fedmHucaH paHuje, Kao CKyn

nocebHO NO3UTMBHUX acouujaumja Koje reHepuile ofpefeHa 03HaKa) LUITUTK YNpaBo Taj
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nocebaH KBaMTET MHOPMaLMja Koje No3HaTa 03Haka Lwasbe. CnpeyvaBatem Apyrux nmua
[a WTeTe yrnefy o3Hake wuam ra uckopuwhasajy, npyxa ce nogpuika HOCMOLY »Xura ga
CBOjy 03HaKy ynoTpe6/basa 1 Kao peknamy. CTora, MOXemo 3aK/byunTun Aa je npoLuvpeHa

3aLUTMTa NMO3HATMX 03HAKa yCMepeHa AeMMIYHO U Ha 3alTUTY 0BE (hyHKLMje.

O[BOjeHO je NTakE Aa v je 0BaKBa 3allTUTa Y3pOoK Uav noceauua NpoLLmpeHe 3alltuTe.
He cmaTtpamo fa je WMHXEpPeHTHO MPUPOAM Mpasa Xura fa perynule OLHOCHO LWTUTK
0BaKBY (DYHKLM]y, Ma HX Kafa je pe4y o0 No3HaTuM 03Hakama. CMaTpamo fa je oBa (hyHKuuMja
nocpesHO OAHOCHO YCMYTHO 3awTuheHa, a Aa ce pas3nosv NpOoLUMpeHe 3aluTuTe Hanase y

[IpyrIM OCHOBaMa, a 0 Yemy he 6UTK peun y oarosapajyhem aeny ose guceptauuje™.

Mpumehyjemo fa je ngeja 0 0BOj MOCEOHO] (DYHKUMjU MO3HATUX O3HaKa MpUCyTHa u 'y
LLIexTepoBOM pagy Koju je noAcTakao pasBoj MPOLUMPEHe 3aluTUTe MO3HATMX O3HaKa Yy
04HOCY Ha HeucToBpcHe npoussoge™. Havme, y CBOM UYyBeHOM fAeny PaLjyoHasHe OCHOBE
sawTuTe xurosa® n3 gBageceTnx roguHa npownior Beka, LLextep npumehyije: ,.cTas Aa je
jeonHa nospeja Koja ce fellasa NpUIMKOM yrnoTpebe 3awTuheHor 3Haka 3abyHa y nornegy
nopekna Te pobe, je norpewaH. OH 3aHeMapyje YNHeHULY [a Cy CTBapare 1 ofp>Kasare
yTucka™, npe Hero oapehuBarbe nopekna, NPYMapHa CBpPXa MOJEPHUX XMroBa, Te Aa je
04yBaH€e VHAVMBUAYATHOCTM U jeJMHCTBEHOCTM XKra 0f, CYLUTUHCKE BXXHOCTU 3a HeroBor
TUTYnapa.“. Hawe je Mul/berse fa je oBa npumeba y NOTNyHOCTM TayHa, Te 4a ofpaxasa
yrnpaBo peknaMHy (OYHKLNjY KOjy XXMIOBM BPLLE, a KOja je 3a HMX0Be TUTYNape Of BENMKOr
3Hayaja. Vimajyhmn y Bugy pa je LllexTtep 0BO MPMMETMO Mpe rOTOBO jefHOr Beka, ”
KOMEHTapucao M3MereHy Npupoay Tafa MOLEPHMX XMUroBa, MOXE Ce UCNUTaTh da /in cy
(hyHKUMje >xura [OLaTHO pasBujeHe Y MPOTEKUX CTO FOAMHA, Te Aa /M [aHac MOXXEeMO

pehu aa je n oBa (hyHKLMja npeBas3uheHa OAHOCHO pa3BujeHa fasbe. Hanwve, y oBOM pagy

sy Tpehoj rnasu npsor Aena AucepTaunje 6uhe BMLIE peun O PasIMUMTUM Teopujama OMPaBAaHOCTM
MPOLUMPEHE 3aLlTKTE 03HaKa ca penyTayujom.

% JenHa op KpuTWKa oBOT paga; Bone Robert G., ,Schecheters Ideas in Historical Context And Dilutions
Rocky Road“, Santa Clara Computer & High Technology Law Journal, Vol. 24, Issue 3, 2007-2008.

% Schechter Frank |. ,, The Rational Basis of Trademark Protection, Harvard Law Review, Vol. 40/6, 1927,
cTp. 813-833.

% bid.
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Takohe ce npumehyje fa XWr ycneq oBako pasBujeHe (hyHKLMje 3anpaso ,,podaje poby”.
Mmajyhn y BMay mM3noxeHa 3anaxara 0 pa3Bojy TPOjHOr ogHoca M3mehy WHgopmalmje,
Npoun3Boga 1 03Hake, MM fjaHac npumehyjemMo fa y jeAHOM TPEHYTKY O3HaKa npesasun/iasn 1
OBY CBOjy ynory ,npofaBata Mnpomssoga”“, Te fa noctaje BpeAHOCHW cuUmOOsn Koju je

ynoTpe6/bMB Ha pa3niMunTe Apyre HauMHe, 0OCMM 3a NoTpe6e Npojaje NPoun3Boaa.

KomyHMKaumoHa (yHKumja

YKurom 3awTuheHa 03Haka Takohe (YHKLMOHWLLE Kao MogepHa dopma KoMyHuKaumje™.
Mopyka Kojy O3HakKa Lua/be MMa 3a CBPXY [a reHepuLue /10jalHOCT MoTpoLuaya Te ga Ux
LUTO BULLE BEXE 3@ HOCMOLA XKUra U Heros NPou3Bo4. Y Teopuju NOCToje CTaBOBM KOju ce
3anaXy 3a TymMaudere 4a KOMyHMKauMoHa (hyHKLMja Xura 3anpaBo obyxsata v QyHKUU]jY
ynyhuBawa Ha MOPEK/O MPOM3BOAAa, OAHOCHO (PYHKUMjY pasnmkoBawa. CyLITMHa OBe
(hyHKUMje je Aa O03HaKa KOMyHuumMpa ogpeheHy nopyky noTpollaynmma, Koja Moxke 6utu
nopyka O MOPeKy ain WM 3HaTHO BuWLIe Of Tora, nopyka O ocobmHama W KBaJIMTETY
npoun3BoAa 1 CIMYHO. Hamme, HeKM TeopeTHYapun pasnnkyjy Tpy H1MBOA MH(OPMaLMja Kojy
03HaKa MOXe cfiaTu, Uy 3aBUCHOCTU Of, TOra MOXemMO FOBOPUTM O TpW CTereHa jaunHe
KOMYHUKaLoHe thyHKUmje™. MpBu cTeneH npeacTas/ba MHGOpMaLja 0 CaMOM MPON3BOAY
KOju je 03HaKOM 06eneXKeH — OBJe je CBaKako pey 0 acouumjaumju Ha KOHKpeTaH Npou3Bog,
M HeroBe CTBapHe KapakTepucTuke. Jasbe, cnefehn cTeneH npeacras/ba MHGopMaumja o
camoM Mpou3BOAY ann Koja ca cobom HOCK 1 acoumjaumje Ha ogpeheHe ocobuHe Koje Mory
MocTojaTun y Be3n ca TMM NPOn3BOAOM /v U OLBOjEHO Of Hera — TO je Cyyaj ca 03HaKama
nonyT o3Hake TojoTa, Koje ocMM ayTomobuna Besyjy M acouumjaumje 0 6p3vHU, BUCOKOM
CTabUNHOM KBa/IMTETY U CAWYHO. Y TEOpuju Ce OBE O3HaKe HasMBajy O03HaKe ca
NHXepeHTHOM penyTaumjom®’. Ha nocneTky, nocToje 03Hake Koje Hoce MH(oOpMaLMjy Koja

je camo manum AenomM BesaHa 3a caMm Npov3Bof, a MHOFO BULLE 3a OfpefeHn ancTpakTaH

% Gustavo Ghidini, 2006, 89.
% Matias Strasser, “The Rational Basis of Trademark Protection Revisited: Putting the Dilution Doctrine into
9C7ontext”, Fordham Intellectual Property Media &Ent. L.J, 375, 2000., cTp. 15.

Ibid.
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nojam, peuumo ogpeheHn CTUN XNBOTA, MNAA0CT, aBaHTypU3aM UK CMYHO. TO je cnyyaj
ca O3Hakama nonyTt Ferari n cn., Koje npeacTaB/bajy Tako3BaHe CTaTyCHe cuUmO6one,
0QHOCHO Koje cy came Mo cebu pasnor ogabupa MoTpoLlaya, He3aBMCHO Of CTBAPHUX

KapaKTep1CTUKa MPON3BOAA KOju je hume obenexeH™.

OBfe u3paxasamo [e/IMMUYHO Hecnarawe ca U3HETUM CTaBOM O TPOJHOM CTereHOBawy
KOMYHMKauMoHe (yHKLMje o3Hake. [lpe cBera, cmarpamo fJa je MojaM WHXEpPEeHTHe
penyTauuje KOHTpaAMKTOpaH, UMajyhu y BUAY paHuje M3HEeTa 3anaxara O TOMe Aa ce
penyTtaumja CTMYe BPEMEHOM, Te [a HMW jefHa O3HaKa He YXuBa penyTauujy camum
HacTaHKOM. Takofe, He MMCIMMO Aa je Moryhe HanpaBWUTKW jacHY rpaHuLy nmehy apyror u
Tpeher CMNOMeHYTOr CTereHa KOMYyHWKauuje, cmatpamo Aa MOMEeHYTW MpYMepn He
npescras/bajy OUTHY pasfinKy y KBUIUTETY CMOMEHYTUX 03HaKa. C gpyre cTpaHe, CnaXxemo
ce fJa KOMyHMKauuoHa (QyHKLMja nofgpasyMeBa WCKOpakK Yy OLHOCY Ha (yHKUnjy
pasnMKoBama 1 (PYHKLM]Y YKa3uBarba Ha NMopekso, ¢ 0631poM Ha HeHY NOA0OHOCT a HOCK
[04aTHe MOpyKe. Y TOM [efly, KOMyH/KauMoHa PyHKUMja ce mnpeksana ca peknaMHOM
(hyHKUMjOM, Of, KOje ce nak pas/vKyje YTO/IMKO LITO je Of MOTOHe Wwupa, umajyhu y sugy
[ia Nopyka Kojy Lasbe He Mopa HY)XHO fa 6yje y CBpxe peknaMe OAHOCHO NPOMOBMCaHa
npon3Boda Koju je npeameTt obenexaBarba. Takohe, KOMyHMKaUMOHA (DYHKLMja O3HaKe
nofpasymesa eHy MofoOHOCT fa NPeHOCK NOPYKY He caMO O NPOW3BOAY WU HEeroBOM

rnopeksy, Beh NocpeAHoO 1 0 NNLYY Koje NMPon3Bog, KOPUCTH.

Y HactaBky pafa hemo ucnutaty fa nM KoL MO3HATUX O3HaKa, rae je oBa (hyHKUMja
“3pa3nTO HarnalleHa, NocToju pas/or fa ce 0Ba HeHa BPeLHOCT MNocebHo WTUTK. Takohe,
OCHOBAHO je 1 nuTake fa N 6y TakBy 3alUTUTY HY)XHO Tpebano Mpy>XWUTU KPO3 Mpaso
Xwura. Pasmatpajyhu 0BO NuTame, MosiasnmMo Of Tora fja 03Haka cama rno ceby MoXe nmMatu
W opyre BPeLHOCTW KOje Ce He LUTUTE KPO3 NpaBo Xwura, OL4HOCHO KOje Cy HesaBWCHe Of
HEHe 3aLUTUTE XXUIoM. HaviMe, MHOre 03Hake Y)XXM1Bajy 3aliTUTY KPO3 ayTOPCKO Mpaso, Kao
aytopcka fgena. OBa 3aliTuTa MOTMNYHO je He3aBWCHa Of OBfawherwa Koja Ha UCTOM

HemaTepujasiHOM 06py YXKUBa TUTYNap Xura. [Jabe, 03Haka Takohe NOTNyHO He3aBMCHO

% |bid.
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YKMBA 3alUTUTY W KpO3 MpaBO HenojaniHe KOHKypeHuUuje. CXOOHO HaBeAeHOM,
3aK/by4yyjeMO [a Ce O3HaKa Kao MHTENEeKTYalHO A06p0 MOXE 3alUTUTW KPO3 HEKONIUKO
napanenHo noctojehmx npaea, a Aa NpaBo Xura 1ma 3a Lb U3Mehy oCTanor 1 3aWTuTy

HeHe KOMYHUKaLMOoHe (hyHKUWje.

Capa hemo ncnutaTy WTa ce [ellaBa OHAa Kafja 03Haka noctaHe BpeLHOCT cama o cebu y
CMMUCNY HOCMOLA NMOpyKe O HEeKOj BPefHOCTM KOja je He3aBWCHa Of Npov3Bofa Koju ce
hOMe obenexasa. HanpaBuhemo pasfMKoBawe Ca HaBefeHWM oOnuujama 3allTuTe Kako
6ucmo yBuaenu Aa nn NpoLuMpeHa 3awTuTa Kpo3 npaso xura (Tpeba fa) Cnyxu ynpaso
OBOM UW/bY. 3a noTpebe OBe aHanM3e M3pasnUTy NOLZOOHOCT O3HaKe fa HOCW CaMOCTa/HY
nopyky ogpeheHe cagpxuHe (Kojy ynofo6/baBaMo paHuje U3HeToM npumepy ca depapu

03HaKoM) Ha3vBaheMo NojMoM KOMYHMKaLMOHE BPeAHOCTY NO3HATE O3HAKe.

Ha npBOM MeCTy, KOMyHMKaUMOHa BPEAHOCT MO3HaTe O3HaKe He3aBMCHa je Of HeHOor
KapakTepa kao ayTopckor Aena®. Havme, 61no fa jecte opUriHanHa AyxoBHa TBOpeBMHa
WA Ja HemMa OBY OCOOMHY, O3HaKa MOXe BpPeMeHOM A0CTMhM BPeAHOCT CamoCTaslHe
nopyke opgpeheHe cagpxuHe. CTora 3ak/bydyyjeMo [a Ce KOMYHMKaLUWMOHa BpegHOCT
Mo3HaTe O3HaKe He LWTUTW ayTOpCKMM npaBoM. [arbe, npaBo cy3bujatba HenojanHe
KOHKYpeHLUMje LITUTN 03HaKe OHAA Kafla OHe BpLUe CBOjJY (PYHKUM]Y pa3MKoBarba, 0AHOCHO
OHAA Kaja ce OHe jaCHO Be3yjy 3a ogpeheHor TuTynapa. 3aliTuTa Kpo3 NpaBo HenojaiHe
KOHKYpeHLUMje ynpaBo je OpWjeHTMCaHa Ha 3aliTUTY YYeCHMKa Ha TPXMULUTY Of pajbu
KOHKYpEeHaTa KOjuma UM Ce MOXEe HaHeTu LUTeTa. Y TOM CMUICAY, O3HaKa YXXM1Ba 3allTUTy
KpO3 0BO NpaBO OHAA Kafa 6u HheHo Kopuihewe 0f CTpaHe APYrnx YYeCHMKa Ha TPXAULITY
MOr/10 Aa [oBeje [0 HaCTaHKa 3abyHe O MOPeKy WM HEKOM APYrom CBOjcTBY. Haumsrnep,

UMHM Ce Ja HM OBO MpaBO Hema ratio Koju GM OAroBapao 3alTUTU KOMYHUKALMOHE

% Unmennua je fa o3Haka y BMAy CoraHa KOjuM ce HemocpefHo Luambe oApehieHa nopyka Takohe Moxe
V)KMBATMN 1 ayTOPCKOMPaBHY 3alUTUTY YKO/IMKO Kao TakKBa MUCMyHaBa ycnose Koje ogpehyje 3ACI. MehyTum,
niTawe KOMYHUKALMOHE (YHKUMje O3HaKe W HeHe BPEeAHOCTM OABOjEHO je M He3aBWUCHO 0f NuTama
OPUrMHANHOCTW MOPYKe Koja Ce LWa/be — LiTa BuMLUE, NOPyKa KOjy O3Haka HOCK Hajyewhe je 4nUCTO
MHOpPMaTUBHE NPUPOZE M Hehe YXKMBATU ayTOPCKOMPaBHY 3aLUTUTY.
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BpeAHOCTM noce6He o3Hake'®. 3ak/byuyjeMo Aa ayTOpcKo MpaBO M MpaBO HenojasHe

KOHKYPEHLIMje He LUTUTE OBY NMOCE6HY BPeAHOCT NOCE6HMX 03HAKA.

Vcnutahemo fa v 1 y K0joj Mepy NpaBo Xura WTUTK 0BY NOCEOHY BPeAHOCT. JacHO je aa
Ce OBaKBa 3alUTMTa He MpyXXa Kpo3 CTaHAapAHa oBnawherba TUTYapa Xura Koja cy Be3aHa
3a OMacHOCT 3amMeHe, Te he Hala aHanM3a 6UTK yCMepeHa Ha UCMUTUBaHE MPOLLUMPEHE
3alITUTe MO3HATMX O3HaKa y CMWUCY 3alWTuTe KOMYHWKaUMOHe BPELHOCTM OBaKBUX
o3Haka. Hanme, nohu hemo NoHOBO Of Tora fa NpoLuMpeHa 3alTuTa Huje 6e3yc/ioBHa, Te
[la NOCTOje jacHO ofpeheHn 3axXTeBM Koju oapehyjy rpaHuLie 3alITUTe KOjy No3HaTe O3HaKe
YKMBajy. Kako 6MCMO ucnuTann MocTaB/beHY XMUNOTe3y, pasmoTpuhemo pda nu
KOMYHMKaLMOHa BPegHOCT MO3HAaTUX O3HaKa Ofroeapa OBMM rpaHuuaMa unm He. Havwme,
MpBY YCMOB TU4Ye Ce C/IMYHOCTM, M TO Ha HauMH [a HacTaje MucaoHa Be3a ogpeheHor
KBannTeTa. Kaga je pe4 0 0BOM YCNOBY 3aK/bydyjeMO Aa OH HUje CMeTHa 3aK/byyKy Aa ce
MPOLUMPEHOM 3alUTUTOM LITUTKM OBa (PyHKUMja. [dasbe, ApYrM YCnoB TW4e ce Tora fja
MOCTOjU HenojasiHo MckopuwhaBake 03Hake. Viako hemo ce Ha Apyrom MecTy geTasbHuje
6aBMTK YCNOBOM HeflojasIHOr UcKopulhasara, 0BAe npumehyjeMo Aa cy HejacHe rpaHuLe
KOje MocTaB/ba OBaj YC/MOB — TELIKO je 3aMUCAUTW CUTyaumje Yy Kojuma Ce O3Haka
ynoTpe6/baBa 6e3 oenawhewa a fAa je TakBO KOpulhewe 0jafHO. Y KOHTEKCTY
KOMYHMKaLUMOHE BPeAHOCTU MO3HATUX O3HaKa, YMHW Ce Aa OBaj YCMOB MocTas/ba jefHYy
rpaHuLy Koja ofjasbaBa NpMpoAy 3aluTUTe Of OBE BPeLHOCTU Kao Lu/baHe. Havme, YKONMKO
61 npolumpeHa 3alTiTa MMana 3a NpeaMeT YnpaBo KOMYHUKALMOHY BPeAHOCT, OHAa 6m
OBaj YCnoB 61O BMLWIAK, A0BO/bHO 6M 6GWNO pa3rpaHMUUTK CnydajeBe oBnawiheHor wu
HeoBnawheHor kopuwhetwa. Kaga je ped o Tpehem nocTtaB/beHOM YCMOBY, je4HOM Of,
yeTupn nocebHo oppeheHe nocneauue Kopuwherwa (McKopuwhaBarwe yrnefa OAHOCHO
AUCTVHKTMBHOCTM, Kao U HWUXO0BO owTehewe), YMHWM ce jacHMM fa ratio npoLuvpeHe

3alUTMTE HUje 3allTTa KOMYHUKALMOHE BPeHOCTI No3HaTe 03HaKe.

1% 0 oaHOCY HenojanHe KOHKYPEHLMje 1 NPOLLMPEHe 3aliTUTe 03HaKa ca penyTaumjom BugeTu u: Dinwoodie
Graeme B., ,,Dilution as Unfair Competition: European Echoes” , Intellectual Property at the Edge: The
Contested Contours of IP, 2013.
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Havme, n gUCTUHKTUBHOCTM W Yr/ief jecy CBOjCTBa O3HaKe Koja Cy HernocpefHO nose3aHa
ca MpouM3BOAOM KOjU je npeameT obenexaBarwa. Kako CMO paHuje yKaszanu,
KOMYHMKaLMOHa BPEeAHOCT MO3HaTe O3HaKe MpeAcTaB/ba HeHy MOJ06GHOCT Aa nocTaHe
HocKnal, OfHOCHO cMMm6on ofpeheHe MOpPyKe He3aBMCHO Of NPOM3BOAA KOju je mpeameT
obenexkaBara, MakKo je TakBO CBOjCTBO CTEYEHO YMpaBO Kpo3 ynoTpeby y Bes3n ca tbUM.
OBaj KBa/MTeT 3anpaBo MpeAcTaB/ba OHO LUTO CMO paHuje 03HauWUIM OfBajarbeM Bese
n3mehy o3Hake W MH(opmauuje og npomssoga. C 063MpoM Ha pgemHuUcaHe 06/MKe
noBpede MO3HATOr >XMra Kojuma je npowMpeHa 3alThTa OrpaHuMyeHa, yovaBamo [a

noce6Ha KOMYHVKaLMOHa BPEAHOCT HUje NPeaMEeT 3aLUTUTE XXUTOM.

CnpoBegeHa aHanm3a Mnokasana je Aa KOMyHWKalMoHa BPefHOCT MO3HAaTUX O3HaKa Huje
3alTuheHa H ayTOPCKMM MPaBOM, HU MPaBOM HesnojasiHe KOHKYPEHUMje, ann HU NpaBoMm
Xura. Mlako KOMyHMKalMoHa BPeAHOCT O3HakKa ca CTaHAap4HOM CHarom obenexaBaha
jecTe npeameT 3alITUTE, OBa NocebHa BPEHOCT KOja Ce CTUYe KPO3 MHTEH3UBHY YNOTpedy
n3nasm u3 OKBMpa MponucaHMx rpaHuua. OnpaBAaHo je 3anuTaTtu ce ga M 6w oBa
BpeAHOCT Tpebano Aa ce LWTUTU HEKMM APYyrvMM MnpaBoM, WM Ha OBOM MeCTy cnoboga
n3paxaBarba ' MoABMAYM FpaHULly 13Mely UCK/byUMBMX OBaLLhersa Ha MHTeNeKTYaTHAM

[06prMa 1 HUXOBOT CNo6oAHOT KopuLlhetba.

MHBecTUmnoHa hyHKUMja

Mo MHBECTULIMOHOM (hYHKLIMjOM MO3HaTEe 03HaKe MOoApa3yMeBa Ce HheHa ynoTpe6/bUBoCT Y
CBpXe reHepucarba [OfAaTHOr KanuTana Ha HaudMHe KOju MpeBasuiase HerocpeaHy
ynoTpeby 03HaKe Y CBPXY O3HauaBatba Mpov3Bofa. PaHuje cMO HaBenu Aa ynpaBo ycnef

MO3HATOCTV O3HAKe W HeHOr A06por yrneaa MocToju M MnojayaHa TPaKHaAa 3a HEHUM

101 33 BuLIe 0 oAHOCY XWra 1 cnoboge n3paxasara BUAeTH y: Burrell Robert, Gangjee Dev, ,, Trade Marks
and  Freedom of Expression. A  Call for Caution® , 2009, (gOCTynHO  Ha:
http://papers.ssrn.com/sol 3/papers.cfm?abstract_id=1604886.
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KopuwherweM of cTpaHe Tpehux nuua. CamyM TUM, HaKHaje Koje Hocunal, MoXke youpartu
0f, MpeHOca WAM ycTynawa MNO3HaTe O3HaKe 3HATHO CYy BULLE, W MpeLcTaB/bajy
He3aHeMap/bMB HaYMH CTULaHa NPUX0Aa Of XMra KOjuU HUje Ha pacrosiarakby 1 Hocuouuma
XuUroa ca yobuyajeHOM cHarom obenexasarba. [akne, ynarake Yy Mo3HATOCT 03HaKe
nogpasymeBa M WHBECTUUMjY Y A06GPO KOje ca COOG0OM HOCM 036W/baH MNOTEHUMjan 3a
yBehaBarwe Kanutana y 6yayhHocTu. Haume, 3a pasnuky of Hocunaua craHAapaHux
XKUroBa KOjU >KAr MOTY MPEHOCUTW OFHOCHO YyCTynatM caMo /fMuMma  Koja cy
3aMHTepecoBaHa 3a Kopuliherwe y Be3n ca UCTUM WM CAMYHUM npom3soamma (jep um 3a
Apyre n He Tpeba carnacHOCT HOCMOLA), KOJ MO3HATMX O3HaKa oBnawhewe Ha MpeHoC
O[JHOCHO YyCTynawe 0byxBaTa cBe Moryhe npoussoge. JlornmuyaH je 3ak/byvak fga he fo
npeHoca OAHOCHO YycCTyrnakwa pehe [onasutu y MpBoj cuTyauuju, umajyhm y sugy fa
HOCMOLM XXMroBa No NpUpoan Umajy MHTepec 3a UCK/bYUMBO Kopuwwhere 3a MPon3BoAe Of
nHTepeca. C gpyre cTpaHe, KOA MO3HATMX O3HaKa WMHTEPeC HOCMOLA 3a HEKe Yy[a/beHe
Npon3BOAe 3HATHO je cnabuju, Te he 40 NpeHoca OAHOCHO ycTynawa uvewhe 1 fonasnTu.
HaBefeHO nokasyje nojayvaHy ynoTpeb/bMBOCT MO3HATUX XXWUIOBa Y CMUCY reHepucarba

AO0AATHMX NPUX0Aa.

MoToMm, APYry HA4YMH Ha KOju No3HaTe 03HaKe BpLUe MHBECTULMOHY (PYHKUM]Y Ornega ce 'y
UMHEHWULN [a OHe YyCnej NPOLUMpeHe 3awTWTe cTBapajy MoryhHocT 3a Hocuoua fa
yHanpes ,,pe3epBuLle” 03HaKy W 3a Apyre eBeHTyaJlHe [efiaTHOCTM Ha Koje 61 ce mMorao
npeycmepuTn y 6yayhHocTu. To je jeaHa of MpPefHOCTU KOjy Hemajy APYrn KOHKYPEHTU
KOju TeK yna3e Ha HOBO TPXWMLUTe, YC/e[ Yera ce 3a HocuoLa yHanpes cTeapa npeLHocT Y
MOYETHO] NO3NLMjU LITO Takohe y U3BECHOM CMWCNY OfpaxkaBa MHBECTULMOHY (PYHKLM]Y

Koje 03HaKe BpLLe.

YKa3yjeMo 1 Ha joLl jeaH HauMH CTuLaba A0AATHUX MPUX0Aa 04 Mo3HATUX 03HaKa Koju je
pesepBMCaH MCK/bYUMBO 3a HMXOBE HOCMOLE — MHCTUTYT NOce6He HakHaje 3a Cnyuaj
HamepHe nospefe npasa. MpaBnno fa HOCWMAL, XXura Mma npaso ga TY)XX60M noTpaxyje
M3HOC YMja BUCMHA MOXe OGUTW [0 M3HOCA TPOCTPYKe YobuuajeHe NMLEHLHE HakHaje, 3a

CNy4aj Aa je MoBpefa Xura yUnktbeHa HaMepHO UK KPajHboM HenaxXrOoM, No3Hajy roToBO
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cBa 3akoHofaBcTBa % Hanme, 3a pasnnKy of HocunaLa CTaHAapAHNX XXUroBa Koju Mory
MMaTh Telkoha ca fJokasvBateM Hamepe (MocebHO je YNWUTHO [OKa3uBarwe Hamepe
noBpeamoL,a Koju Cy npaBHa a He (hM3nyKa nunua, WTO je Y npakcy Hajuelhe 1 cnyyaj), Kog
HOCM/aLa MOo3HaTMX O3HaKa MpouecHa nosuumja y CMUCNTY [OKasuBakba 3HAaTHO je
noBo/bHMja. HavMe, Kafa ce npyxa CyAcKa 3awTuTa 3a NoBpesy MO3HATOr Xura yumkbeHy
KopuwherweM CMOPHOI 3HaKa 3a obeneXkaBare Apyraydnjux npounssoga (fakne ynpaso no
OCHOBY MO3HATOCTM), MHOIO je BepOBaTHWje W Naklle AokasaTu fga je nospegwunay, 6mo
yrno3HaT ca NocTojakeM W KopuwherweMm 3awtuheHor ura, umajyhu y Bugy ynpaso
HEroBy NO3HATOCT Y pefieBaHTHOM ey jaBHOCTU. MuLl/bera CMO a MoryhHOCT Hocuoua
Xura ga notpaxyje OBY Ka3HeHY HakHady Yy Behem 6pojy cnydajeBa (y OAHOCY Ha
KopuLwherse 3a 6110 KOjyi NPOM3BOA Y NPOMETY), Kao 1 Y3 NOMEHYTO O/1aKLLaHe MPOLLEeCHOr
nosioXaja y nocTyrnky [oKasuBarba, NoTephyje Aa je UHBECTMUMOHA (DYHKUMja NO3HATUX

03HaKa Moce6HO U3paxkeHa 1 NopyKaHa NPOLIMPEHOM 3aLLTUTOM.

dyHKUMja KBaIUTETA

dyHKUMja KBanMTeTa 3anpaBo je 0b6yxBaheHa WMHMHOPMaUMOHOM (YHKLUMjOM O3HaKe, a
CyLTWHa ce orfiefa y TOMe [a O3Haka MoTpoLlayvMMa CyXu Kao rapaHumja Ksanuteta
npomn3Boza Koja je obenexeHa CNOpHUM 3HAKOM. Havume, YnbeHULA je fa y Mpakcy 03Hake
3aMCTa BpLLUe OBY (hyHKUWM]y, ann ¢ apyre ctpaHe npumehyjeMo fga oBa (hyHKUMja HUKAKO
Huje 3awTuheHa nNpaBHUM HopMamMa. Haume, He NOCTOjU HMjefHa ofpefba Koja obaBesyje
HoCKoLa XXuUra fa KBaJIMTET CBOjUX NPOM3BOAA APXW Ha oApefleHOM HMBOY, HUTK Aa HWUBO

KBa/IMTETA CBOI MPOM3BOAA O/pXKaBa KOHCTAHTHMM, Kako je TO Yy paHujem Aeny paja

102 y 30K oHa je perynucaHa ogpef6om un. 73. CT. 3. KOjOM je MpOMMCaHO: aKo je MOBpefa yuukbeHa
HaMepHO WM KPajibOoM HeMaXkiOM, TYXKWaL, MOXe Of TY)KEHOT, YMECTO HakKHafe wTeTe 13 cTaBa 1. Tauka 5)
OBOr YnaHa 3axTeBaTV HakHagy [0 TPOCTPYKOr M3HOCa yobuyajeHe NMLEHLHE HakHaae Kojy 6u npumMumo 3a
Kopuwhere npaBa. YKasyjemo Ha TO Aa je MpvMeHa OBe HOPMe Y MpakCy Hauvlia Ha Befnke Telukohe,
oyayhn pga Hocuoun npaBa TEWKO YCNeBajy Aa AOKaXy BWCWHY MNOTPaXMBaHE HakHade, MOCeGHO Yy
CNyvajeBMMa Kafla MHa4ye y CBOM MOCnoBaky He m3fajy nuueHue. Takohe, NMocToje pas3nMumTi CTaBOBM O
NPYPOAN OBE HaKHAfle U HEeHOM anTepHaTMBHOM KapakKTepy Y OAHOCY Ha MOTPaXuBare HakHaje LiTeTe.
Buwe o Tome y MuHa JosaHosuh, ,,IpoLecHonpaBHN acnekTy NMpUMEHe mponuca Koju ypenyjy 3atuty
npaea UHTeNeKTyanHe cBojuHe™, MNpaso 1 npuspesa, 2019. cTp. 8.
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nojawreHo. Takohe, yKa3yjemMo 1 Ha TO Ja ce oBa (PyHKUMja orneaa y MoryhHOCTU 03Hake
[a npy)a [oJaTHW KBa/IMTET CaMOM MPOW3BOAY, jeAHOM Kaja CTEKHe W3BECTaH yrneg u
nosHatocT. OBa pacnpaBa TU4e ce NOA0BHOCTM 03HaKe [Ja NoCTaHe BPeAHOCT Mo cebu, 1 o

H0j he 6UTK BULLIE peyun y ApYyrom feny paga.

CmaTtpamo fa je (yHKUMja KBaaMTeTa Y W3I0XKEHOM CMUCNY MOCeOHO MnoapXKaHa
MPOLUMPEHOM 3alITUTOM KOja ynpaBO MpefcTaB/ba MOACTMLAj] 3a HOCWOLEe fda KopucTe
O3HakKe [0CNeAHO M Yy Be3u ca Npov3BOAMMAa BMCOKOI KBaJIMTETa, Kako 6u morne ctehu
ofrosapajyhn yrnef v no3HaTOCT ycned Koje 6u ce noBehao M HeH MOTEeHUMjan Kao
WHBECTULIMOHOI fobpa 0 yemy je 6uno peun. Takohe, NocebHMM NponucKBarem yrieaa
Kao npefgmeTa MPOLUMPEHe 3aluTUTe HerocpefHO Ce LWTUTU KBAJIMTET O3HaKe OAHOCHO
[OMNPUHOC KOjM OHa [JOHOCKM caMoM npowu3sogy. CTora ce MOXe 3aK/byunTu fa (hyHKumja

KBa/MTETA jecTe Y AeMMUYHOM (DOKYCY NPOLUMPEHE 3aLITUTE NO3HATMX 03HaKa.

CXOHO CBeMy HaBe[ieHOM, 3aK/bydyjemMO [a 3a pas3/MKy Of O3Haka ca CTaHAapLHOM
CHarom obenexkaBatba, M0O3HaTe 03HaKe BpLUe BuLle (PyHKUMja. Mpe cBera, Kof Mo3HaThX
O3HaKa NOCebHO Cy M3paXkKeHe KOMYHWKaLMOHa, WHBECTULMOHA W peknamHa (yHKuuja.
Takohe cMO younnn fa npoLUMpeHa 3aliT1Ta no3HaTuX 03HakKa MoCpPeAHo LUTUTUN Heke 0f,
0BMX (PYHKUMja, MaKO Ce YMHWN [a HbeHe rpaHuLe HUCY HYXKHO iMa ofpeheHe. Haume,
yrneg v AUCTUHKTUBHOCT Kao MocebHM npeAMeTV NPOLUMPEHe 3alliTUTe jecy BpeaHOCTU
KOje ynpaBo ycnef No3HaToOCTM 03HaKe MocTajy C jefHe CTpaHe nojayaHo yrnoTpeb/bmsM,
LUTO Ce BMAM KPO3 nopacT 6poja yHKLMja KOjy 03HaKa BpLUW, a C Apyre cTpaHe nocebHo
oceT/bMBW. M3noXkeHa aHann3a ynyhyje Ha K/iby4yHO NnuTare Koje je o4 NocpedHor 3Havaja
N 3a KpUTepujyme y OHOCY Ha Koje No3HaTocT Tpeba LEeHUTWM — Ja /N ce NPOLUMPEHOM
3alWTUTOM LUTUTE UCTE PYHKLMje KOje ce ITUTE U KOJ CTaHAapAHUX O3HaKa, 3apaf MCcTUX
UW/beBa, MM Ce MPOLUMPEHOM 3alUTUTOM LUTUTE HOBE, [A0AaTHe (YHKUMje O3HaKe?
YKONUNKO je TayaH NPBW HaBOA, KpUTEpUjyMu 3a yTephuBare no3HaTocTu Tpebano 6u aa
oyay (hokycupaHu Ha MO3HATOCT Yycfed Koje AWUCTUHKTMBHOCT W Yrfed nocTajy ako
parbuBU. YKOIMKO je TayaH 4pyrv OA4roBop, KpuTepujymmn 3a yTephuBare no3HatocTu v

Tpebano fa 6yay PoKycmpaHn Ha UCNUTUBAHE A04ATHUX (DYHKLMja KOje 03HaKa BpLUW.
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VII.

MpumehyjeMo mMnak fa yrnen O3Haka Huje 3awTuheH KpPo3 MpaBO KUra Kafa je pey o
O3Hakama CTaHgapfHe cHare obenexaBatba. OBO ynyhyje Ha 3ak/byyak fa yrnef Kao
BPEAHOCT HWje HerocpefHO noBe3aH ca MoryhHowhy o3Hake fa 6yde naeHTUUKaTop
ofpeheHor npowussoga. Mnak, 3a pasnnky of AUCTUHKTMBHOCTW O3HaKe Koja ynpaso TO
JecTe, 1 Koja je YMHM ce U3 UCTOr MOTMBA 3awuTheHa 1 Kof, CTaH4APAHUX U KOL MO3HATUX
03Haka, youaBaMo fAa yrnef rnocraje npeAmeT 3aTUTe TeK KOZ NO3HATUX 03HaKa. Moxe ce
nctahn NpPOTMBapryMeHT fa yries Huije npegMeT 3aliTuTe Kog CTaH4ApAHMX 03HaKa 3aTo
LUTO ra OHe HY Hemajy, Te [a nocraje npegMeT 3alTuTe OHAA Kafa HacTaHe, a Aa je pasnor
HEeroBe 3allTUTE YNpPaBO OYyBare MAEHTUTETA O3HaKe 3apaf HeHe nprvMapHe PyHKUMje.
[akne, v3BefeHa aHa/M3a [0Befla Hac je [0 ABe Te3e Koje ogpehyjy npuctyn
feuHucawy KpUTepnjyma 3a yTBphurBare no3HaToCTW: NPOLUMPEHA 3aLUTUTA CIYXW
ouyBaky NPUMapHUX yHKLMJa 03HaKe — NpeaMeT 3aLUTuTe rnopes AMCTUHKTUBHOCTU
noctaje M yrnef Kao HoBa, jofaTHa BPefHOCT Koja Takohe ogpehyje MaeHTUTET
03Hake. M gpyra, pasnuuuTa Te3a: NPoLUMpeHa 3allTuTa CAy>XuU Le/IMMUYHO UCTOM
LUW/by Kao M 3awiTuTa CTaHAapAHMX O03HaKa M ca HOM Ce noknana y feny 3awTuTe
ANCTUHKTUBHOCTUW. Y APYrom feny, Koju ce 0O4HOCK Ha 3aluTuTe yriesa, NpoLuvpeHa

3allTMTa ma gpyraduje ratio of 3alTUTe NPUMapHUX yHKLNja Xnra.

YTuuaj 3aluTuTe No3HaTUX 03HaKa Ha NPoOMeT

Wmajyhn y Bugy onucaHe (yHKUMje O3HakKe, ucnutahemo y K0joj Mepu npoLumpeHa
3allTUTa NO3HATUX O3HaKa yTu4ye Ha ofHOCce Ha TPXUWTY. O4yekyjemo da he aHaim3a Koja
cnegn [LOMPUHETU OLEHW YCKNaheHOCTM  MPOLUMpeHe 3alTuTe ca MPOK/IaMOBaHOM
eKOHOMCKOM (byHKUMjoM >kura. Takohe, MpaBUIHUM pa3ymMeBakem Mocneamua Koje
MPOLUMPEHa 3alTUTa MMa Ha MPOMeT NpUGAMKMhemMo ce 1 pa3no3nmMa heHOr HOpMUpama,
a caMMM TUM W OArOBOPY Ha MWTake Koja je Mepa Mo3HaToOCTM Koja Tpeba aa [AoHece
MPOLUNPEHY 3alITUTY, OLHOCHO KO/MMKM 0poj MO3HAaTMX O03Haka je OonTumanaH ca

CTAaHOBMLUTA (DYHKLMOHMCAa TPXUWTA. AHanM3a Koja cneanM je 3acHOBaHa Ha
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EKOHOMCKOM ObGjallrery (PyHKUMja Xura, Koje he 6uTn [eTasbHUje NPeACTaB/bEHO Y

Tpehoj rnasu NpBor fena auceprauuje.

Mocneanue 3alTUTe NO3HATUX 03HAKA Ha YYECHUKE Ha TPXULLTY

Y 0BOM feny paga aHanm3vnpahemo nocneamue Koje npoLwvpeHa 3awTnTa no3HaTux 03Haka
MMa Ha YYeCHWKe Ha TPXXWULUTY KOjU HUCY HUXOBWU TUTYyNapn, umajyhu y Bugy npumMapHy
(PYHKUM]Yy >KMTOBHOIr npaBa Kao perynaropa TpXuwTa Yy CMWUCNY HeyTpaiucaha
acumeTpuje MHpopmmcaHocTu. lMocTaB/ba Ce NUTakbe Yy KOjoj Mepy OBakBa MpPoLUMpeHa

3alITUTa MMa Be3e ca OBOM (DYHKLWjOM, Te Aa M MOCTOjU UHTEPEC TPXKMLLUTA KOMe OHa

CNYXMW.

Mmajyhu y Buay Aa ce NpOLUMpeHa 3allTUTa He 3acHMBa Ha MOryhHOCTM [oBofera Y
3a6M1yy NOTpoLUaYa, OCHOBAHO je UCMMTATU KakBe KOPWUCTM WK HefoCTaTKe MOTPoLIayu
MMajy 0] NPOLLMPEHE 3aLLTUTE MNO3HATMX 03HaKa. Y KOMMKO Ce Mofe o NPonucaHnX pagtbi

rnoBpeze, NPBo hemo aHanM3npaTh yTuLaj HaHOLLIeHA LUTETE AUCTUHKTUBHOCTM O3HAKe.

Kako je Beh o06jallteHO, AMCTUHKTMBHOCT O3HaKe MopasymeBa HeHY MOA0OGHOCT fa
pasfinkyje Npov3Bofe y NPOMETY, a HheHO HapyluaBakbe MnojpasymeBa Cnab/bere Te HeHe
nogo6HocTn. C 063MPOM Ha CBe aHa/IM3MpaHe yHKLM]e XKu1ra, jacHO je Aa je Yy UHTepecy
noTpoLuaya Aa 03Haka orncraje y NpoMeTy Kao AUCTUHKTMBHA. MefhyTuM, 3aKOH [03B0/baBa
nocTojate M 3alITUTY O3HaKa ca cnaboMm cHarom o6enexasara'®®. Crtora, nocrasma ce
nuTarbe fa in 6u ycnep HefocTaTka NPOLUMPeHe 3alTUTe 03HaKa Y NOTNYyHOCTU 13rybuna
CBOjCTBO AMCTMHKTMBHOCTWU, UM NakK TO He 6K 6MO cnyyaj. Hanme, oBae ykasyjemMo Ha
CTaBOBe Y TEOpWjX KOjU UCTUYY Aa Npe npornucrBarba MpOLMpPeHe 3alwTuTe Huje 6uno

MyHO NpUMepa O3HaKa Kojuma je AUCTUHKTMBHOCT 61na HapylleHa ycned HeaocTaTka

1% Mpumepa pagy, o3Haka FLOW FILTER 3a uurapete uma cnaby AWCTUHKTMBHY cHary, 6yayhu fa je
ynotpeba Bepbanmsma FILTER Bpnio yecTta 3a gaty poby (M MOTNyHO OMWCHA), AOK eHrnecka ped FLOW
Takohe uma oapeheHO CemMaHTUUKO 3Hayere KOoje Ce MOXXe [0BECTV Yy Be3y Ca OBO POOOM. Y HeKMM Of
OKOJ/IHUX 3eMasba OBOj 03HaLM je ofbujeHa permcTpatmja ynpaso 360r cnabe UCTUHKTUBHOCTU.
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npowwmpeHe 3awTute™™. Takohe, ykasyjeMo 1 Ha CTaBOBe Koj/ MojalLbaBajy Aa je HaBoAHO
HapyLLaBatbe AMCTHUKTUBHOCTW Y BUAY YCrOpaBatba UM OTexaBatba MUCAOHOT npoLeca
YUYECHUKA Ha TPXXULLTY Of 3aHeMap/bMBOr 3Hauaja’®, 04HOCHO Aa He [0Ma3n 0 HaCTaHKa

610 Kakse wwTeTe, %

[pyro, 3aWwTuTa HapyllaBama yriefa 03Hake yTuye Ha YYECHUKE Ha TPXMLUTY Tako LUTO
[OMPUYHOCK o4yBakwy (YHKLUMje MH(OPMUCAHOCTU — YCNef Be3uBamwa APYrux, NOLWNjux
acoymnjaumja (na M 6O/BMX, anM CBaKaKO OHUX KOje HWUCY HacTane ycnen Bese ca
NMPOM3BOLOM HOCHOLA MO3HaTe 03Hake Beh ycnef Bese ca ApyrvM nNpov3BoL0OM), HapyLuasa
Ce YKYMHOCT TayHWX MH(opmaumja Koje 3HaK ca CO60M HOCM O MPOM3BOAY 3a KOju je

peructpoan?’.

CXO[HO HaBefleHOM, Haye/HO Ce MOXE 3aK/byuWTW [a NpoLUMpeHa 3aliTuTa MO3HATUX
O3HaKa WMaK [AONpUHOCKM 6GnarocTatby MoTpollaya. MehyTum, ycnen HaBeAeHWX
HeJocTaTaka CMaTpaMo Aa OBa aHa/M3a MoKasyje Aa y ciyyajy NpoLuvpeHe 3alTuTe unak
He MOXXEMO FOBOPUTY O UCTUM MOTMBMMA KOj/ NMOCTOje Yy OAHOCY Ha CTaHAapAHY 3aluTUTy
03HaKa Kpo3 MpaBo Xwura yonwte. Havme, noTpoLuaun aaneko Behy KOpPUCT YXXMBajy of

CTaHAapAHe 3allTWTe, HEro LUTO je Y)KMBajy 0f NPOLUMPEHe 3allTUTe MO3HATUX O3HaKa.

MocpeaHo, NPOLLMPeHa 3aliTTa NO3HATUX 03HAKa YTUYE Ha YYECHMKE Ha TPXKULLTY 1 Tako
LWITO YyCnen ke HOCMOLM CTUYY KOMMapaTuBHY MPefHOCT OLHOCHO jayajy CBOj MOSI0XKa)
Koju 61 6e3 TakBe 3alUTUTE MOPaIM Aa jayajy Ha APYrv HauymH, KpPo3 KBa/MTET CBOr
nponssoga 1 cn.’®. Y oBoM cMuCly, MOXeMO 4ak FOBOPUTWM O HEraTMBHOM YTULaAjy
NPOLUMPEHe 3aliTUTe Ha noTpolladve. Havme, joww HeMmoBO/bHMjA Of W3/I0XKeEHe cuTyauuje
ynoTpe6e of CTpaHe TWUTYynapa XXWra jecTe OHa Y KOjoj MOCTOjU YCTynawe npaBa Ha

Kopuwhere Nno3HaTe 03HaKe, ycnef Koje ce W LITETK UH(opMaunoHa (yHKLMja 03HaKe U

104 Christine Haight Farley, ,Why We Are Confused about the Trademark Dilution Law*“, Fordham
Intellectua Property, Media & Entertainment Law Journal., 16/2006, 1184.

1% jonathan E. Moskin, “Dilution or Dilusion: The Rational Limits of Trademark Protection”, Trademark
Reporter, Vol. 122, 1993.

106" jacob Jacoby, ,, The Psychological Foundations of Trademark Law: Secondary Meaning, Genericism,
Fame, Confusion and Dilution“, The Trademark Reporter, 91/2001, 1015-1023.

197 Chris Pulling, Carolyn J. Simmons, Richard G. Netemeyer, ,,Brand Dilution: When Do New Brands Hurt
Existing Brands?*, Journal of Marketing, Vol. 70, 2006.

1% Gustavo Ghidini, 2006, 86.
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0CTBapyje KomrnapatuBHa MPefHOCT Ha CTpaHW APYruX yYecHMKa Ha TPXUWTY. Kao n Ha
npuvmMepy camor TUTynapa, U niua Koja Cy CTek/a npaso Ha Kopuluhere rno3Harte 03Hake
Takofe ocTBapyjy NPeaHOCT Kojy 61 nHaye Mopasiv Aa CTEKHY Ha Apyre HauvHe, ynaramem
Yy KBaIATET CBOr Mpou3Bofa, M3Mehy octanor. [pyryMm peuvma, NOTpOLUAYM OCTajy
3awTtuheHn of ,,6ecnnatHe BOXHe" Apyrux npomssohaya, Yume 6 OHM Takohe mornu,
YMeCTO pPafjoM Ha KBa/IUTETY U BPeAHOCTM CBOI MPOW3BOAA, Aa CTUYY NPeaHOCT OLHOCHO

ofrosapajyhu nonoxaj Ha TPXKULLTY.

Takohe, Beh CMO MCTaknM fa NpoLUMpeHa 3aliTMTa Mo3HaTUX 03HaKa MMa 3HayajHuje
nocneaue no HEKOHKYPeHTe TUTYyNapa, Hero LTO MMa MpeMa HeroBMM KOHKYPeHTUMA.
OBO CTOra LUTO HEKOHKYPEHTM MOpajy 0CTaTu y34pKaHW of Kopuwhera 03HaKa Ha Koje 6u

nHa4vye nMmain rpa.o.

lNMocneguue 3aluTUTE NO3HATUX 03HaKa Ha TUTYNape

Mpe cBera, npowwvpeHa 3alWTWTa 3a TUTynape npasa nofgpasymeBa AOAATHW KaHa/l 3a
CTULame Npuxoga of 3awtuheHor 3Haka. HavMe, Kpo3 nnueHLUe, UM HakHage of NpeHoca,
VNN HakKHaje LTeTe ycnen ynotpebe of CTpaHe ApYrux nvua y ApYrum AenaTtHOCTUMa,
HOCMOLM MO3HATUX O3HaKa Caja MOry Aa CTU4y 3HaTaH A0AaTHW eKOHOMCKW NpogquT.
MocebHa NpefHOCT 3a HMX Orfefa ce Uy TOMe LUTO OHU Ha 0Baj HauuH yHarnpes nmajy
pe3epBMcCaHO MeCTO Yy CBMM 06/1acTMMa, Te Cy Y MOYeTHOj NPeAHOCTU Yy OfHOCY Ha
KOHKYPeHTe y Cnyyajy [f[a HakHagHO >Kefie 3aro4yeTy NnocnoBakwe Y ApyruMm 061actuma,
nvajyhun y Buay fa noceayjy 3HataH Kanutan y Buay 03Hake yuvja je penytauynja seh 6UTHO
n3rpaferHa'®. Ctora, HOCMOLM Cy MMLLIEHM CBMX OHWMX Hamopa Koje 61 1Haye mopanv Aa
YNoXe pagu CTUlama jader rnosioXkaja Ha TPXULLTY, fa He YXXKMBajy MPOLUMPEHY 3alITUTY
Ha oapeheHoj o3Hauu. Mpumepa pagu, Kaga 6u komnaHvja Koka Kona gaHac xenena ga
MOKpPeHe MocnoBakbe y 001acTy MPOM3BOAHE CMOPTCKe OMpeme, jaCHO je ga 6w ycneq

MOryhHocTM Kopuwherwa MO3HATOr 3Haka 6wuna y 3HaTHO 60/b0j MO3NUMjU Of OHUX

109 | i,
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VIII.

KOHKYpeHaTa MO4YeTHMKA Yy MocnoBakwy Yy faTtoj obnactu. CTora, MpOLUMpPeHa 3allTuTa

MNOo3HaTUX O3HaKa 3a HOCKOLE npaBa MMa Mnpe ceera 3HaTHY EKOHOMCKY Ba>KHOCT.

3BegeHa aHanmM3a nokasasa je Aa NpoLUMpeHa 3allTUTa MO3HATMX O3HaKa Mako MMa
MO3UTUBHE MOCMEAMLE U HA [ApYre YUYECHWKE Ha TPXKMWLLTY, 3HATHO KOHKPETHMje KOpPUCTU
MMa no TWUTynape npaea. 3a cafja youyaBamo [a MpPaBO >Wra HauyenHo K3banaHcMpaHo
WITUTWN MHTEPEce CBMX YYeCHMKA Ha TPXWLLTY, Kaja je pey o0 cTaHaapfHoj sawtutn. C
Apyre CTpaHe, OYNTO je Aa ce Ta PaBHOTEXA PeMeT Yy CMyyajy NpoLUMpeHe 3aluTUTe Kaaa

3HaTHO Behy KOPUCT yXXuBajy TUTYNapuv npasa.

3ak/byyak npBe rnaBe NPBOr [ena guceprauuje

Y npBOj rnasv 0BOr Aena pafa gedrHucann cMo nojaMm no3HaTuX 03HaKa Kao OHUX Koje cy
Kof ofipeheHor aena peneBaHTHe jaBHOCTM NO3HATE KA0 03HaKe ca BYCOKOM peryTaumjoM.
AHa/IM30M pa3Boja nojma no3HaTUX O3Haka y fomahuvM nponucuma yTBpAWAM CMO fa ce
cajpXX1MHa OBOI MojMa NPOMeHWa, a ynopeaHoM aHaIM30M ca nponvcrMa EBporcke yHuje
YyOounnM CMO [ja OBU MHCTUTYTU MakKo G/UCKA W farbe HUCY PerynmcaHn Ha uaeHTu4aH

Ha4unH.

[arbe, aHanM3oM WHCTUTYTa Koju oapellyjy no3HaTe O3HaKe 3aK/byuunyu cCMo fa
NpolMpeHa 3aliTuTa He MoApasyMeBa OACTyMawbe 0f 3aluTuTe Be3e W3Mehy
npov3Bofa 1 03Hake, Beh yrnpaBO HEHO MOoApXKaBakke ¢ 063MPOM Ha TO [a Mo3HaTe
03HaKe ycref CBOje Mo3HATOCTM MOCTajy Mofjo6He 3a Apyraynje paare noBpefe of

cTaHAapAHMX 03HaKa.

Takohe, MCNUTMBaEM CafpXMHe MojMa Mo3HaTe O3Hake, YTBPAWIM CMO [a Mo3HaTe
03HaKe KapakTepuwle nocebHa Be3a Koja HacTaje u3Mmehy 03Hake WM oapeheHnx
acoumjaunja, a Koja je ogBojeHa of Bese n3mehy o3HaKe 1 NpomnsBoga Koju je npegmeT

obenexasaka, T€ KoOja je TpaaMLUMoHa/IHO 6una npeameT nocebHe 3alLTUTE.
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Hanocnetky, ncnutmawem PyHKLMja NO3HATUX O3HAKa YTBPAWUAM CMO [a ce NPOoLpPeHOM
3alTUTOM LITUTE JoAaTHE (PYHKLMje 0f OHMX Koje CY TpaguLMOHANHO NpeaMeT 3alTuTe
Xurom. Takohe, younnu cmo ga noctoje ABa npasLla Kojuma je moryhe 06pasnoxuTin
NPOLUMPEHY 3aWTUTY ca (PYHKUMOHa/IHOr acneKTa: npBW nogpasymeBa Aa
NPOLUMpPEHa 3alUTUTa CY)XM 04dyBaky MpUMapHUX (yHKLUMja 03HaKe — MpegmeT
3alWTUTe Nopes AUCTUHKTUBHOCTU NOCTaje M Yriel Kao HOBa, L0oA4aTHa BPeLHOCT Koja
Takohe ogpehyje MaeHTUTeT o3Hake. [pyrn nogpasymeBa Aa NpoLlMpeHa 3allTuTa
CNYXXW JeIMMUYHO UCTOM LW/bY Kao WM 3aliTuTa CTaH4apAHUX 03HaKa M ca HOoM ce
noknana y feny 3awtute AUCTUHKTUBHOCTW. Y ApPYyrom feny, 3aliTuTe Yrneaa,
npoLwmMpeHa s3aliTuTa nMma gpyradmje pasnore of 3alwlTuTe npuMapHux (yHKuUMja

Xura.

HamnocneTky, MCMMTMBabeM MOCNeAMLA KOje MPOLIMpeHa 3aliThTa MMa Ha YYeCHMKE Ha
TPXKWLWTY W TUTYyNape, YOunnu cMO Aa y OBOM MoOr/efy MoCTOjii HepaBHOTEXa Y KOPUCT

MHTEpeca TUTYynapa.
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[haBa 2

[MpoLumpeHa 3aTUTa NO3HATUX 03HaKa

HakoH LITO CMO YTBPAWAN CafpXMHY MojMa MO3HATUX 03HaKa, Kao M OCHOBHUX MHCTUTYTa
Koju ra 06nmKyjy, caga hemo ucnutaT y 4emy ce CacToju MPOLUMPEHa 3alliTUTa Koja ce
Mo3HaTMM O3HakKama npyxa. Y [Apyroj rnasu OBOr fena gvcepTauyumje 6uhe ykasaHO Ha
B&XHOCT MpPaBU/IHOT OfMepaBara CTereHa MO3HATOCTU O3HaKe KOju [OHOCU PasfnkKy y
06MMYy 3alITUTe KOjy joj NpaBo npyxa. VicnutaheMo nocneguie nNpeyckor v npeLmvpokor
TymMayera OBOI NojMa, Y Hamepu Aa AetMHULLIEMO MoKasaTesbe Koju Tpeba Aa yKaxy Ha
onTUMaaH cTeneH Mo3HaTocTh. CMaTpamo fa je y 0BOM /by HEOMXOAHO CrpoBeCcTU w
aHasm3y cafpXuHe MPOLUMPEeHe MpaBHe 3alWwTuUTe MO3HATUX O03HaKa, WUCMUTUBaHEM
KOHKpPETHMUX 06/1MKa noBpefe Ha Koje je OHa ycmepeHa. Takohe, y oBom feny 6uhe
aHaM3MpaHn pasInyUTL MNPUCTYN HaBeLeHOM MpobneMy y npakcy EBporcke yHuje u'y

AomMahoj npakcy, y3 femHucame nocreanua Koje Takeu NpUCTynn 13asueajy.

MocebaH hokyCc y OBOM [feny Auceprtaumje buhe mMucaoHa Be3a Koja KO Y4eCHMKa Ha
TPXULUTY HacTaje Y Be3u ca Mo3HaTUM 03HaKama, Kako 61MCMO ucnuTaaun fa in ynpaso oHa
MOXeE TMOCNY)XUTW Kao pefieBaHTaH KpUTepUjyM MPUANKOM JeduHucarba craTtyca

MO3HATOCTW.

OpamepaBame cTeneHa rno3HaTocTu

MuTatbe CTeneHa OCTBAapPeHOCTM CTaHAapa MO3HATOCTM je Of CYLUTUHCKOr 3Hayaja C
063MpOM Ha TO [a ynpaBo Of H-era 3aBucy M 6poj 03HaKa Koje he y)KMBaTu MPOLUMPEHY
3awTuTy. HapefHun feo paga 6uhe nocseheH aHasM3n OBOT MUTamwa, Y3 HacTojame fa ce

AehvHULWY Mocneaule pasnuumMTMX NPUCTyna y cTeneHy OCTBapeHOCTW OBOr CTaHAapAa.
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Mpe Hero LWITO NPUCTYNMMO OBOj aHan3K, NOTPe6HO je Aa OAPeAMMO Ha KOju HauumH ce
MOXe MepWUTU CTerneH OCTBapeHOCTM OBOr cTaHgapfa. Havme, HaBefeHO 3aBUCK 0f,
AeduHMcarba nojmMa no3HaTocTU Kao nojMa Koju je ofpeheH UCK/bYYMBO KBaHTUTaTMBHOM
ANMEH3NJOM MUK NojMa Koju je ofpeheH 1 KBaIMTaTUBHOM AMMEH3MjoM. IMajyhmn y Buay
paHuje U3HeTYy aeuUHMLMjY NojMa penyTtauuje, cmaTpamo Aa Cce Mo3HaToCT UMa MepUTn y
06e HaBefieHe AUMEH3Nje — Y OAHOCY Ha 6poj nMua Koju je npenosHaje, M y OAHOCY Ha

JaunmHy KBanMTeTa acoumjaunja Koje ca CoboM HoCH.

MocneauLe NPeLIMPOKOr TyMayetba nojma no3HaTocTu

Mpewmrpoko Tymadere nojMa Mo3HaToOCTU MoApasymeBa HU3aK CTaH4apg MCMyHEHOCTM
yCnoBa 3a NpPOLIMpeHy 3awTuTy. Opyrum peyrmMa, Mpewwrpoko Tymadeke OBOr Mnojma
BOAUIO0 61 BenMKoM 6pojy O3HakKa Koje 6u ce cmatpasie no3HatMma. Pa3/nvKyjemMo ABa

06/1MKa HUCKO ofpefeHor cTaHAapaa No3HaTOCTH:

KBaHTUTaTMBHM — NogpasyMeBa [a Ce TpaXu YMno3HATOCT Ca 03HAaKOM Of CTpaHe Marber
6poja nmua;
KBanuTaTMBHM — nogpasymeBa [a jauMHa acouujalmja Koje 03HaKa reHepuvile He 6u

MopaJsia 6uTu NocebHo jaka.

Capa hemo mncnuTaTy KakBe 61 nocneguue Umano NpUCycTBO BENMKON Gpoja 03HaKa Koje
OV yXuBasie CTaTyc MO3HATUX Ha TPXULITE U HEroBe y4ecHWKe. UYnHM ce fa y 0BOj
aHaM3y NocebHO Aonasn Ao M3paxaja YnMeHULa Aa ce MpoLUMpeHa 3awTmuTa 0O4HOCU He
camo Ha UAeHTUYHe o3Hake Beh 1 Ha canune™. MocTae/mba ce NUTare Aa n je oBnalhetrbe
Ha 3abpaHy ynoTpebe UCTe UM CNMYHE 03HaKe Yy Be3u ca 6110 KojuM npou3BoAOoM, AaTo
BE/IMKOM 6pOjy Nnua, LWTETHO WM MaK NOXE/bHO. Y CUTyauuju y KOjoj Ce UCK/bYUMBO
osnawhere Ha Kopuwhere jeHe O03HaKe penaTUBHO /lako CTu4e, nNpumehyjemo NpBO Aa
6V HaBefleHO MOrN0 A0BECTW [0 WCLPr/bethba CBUX O3HaKa Koje ce MOry KOpucTUTW 3a

obenexaBare LUTO 61 Y Kpajib0j IMHMjXU BOAUIO HEMOXKE/bHOM eqpeKTy, nMajyhun y Buay aa

19 OnHOCHO OHe Kojy NpeAcTaBsbajy PenpPOAYKLM]Y, UMUTaLM]Y, TPAHCAUTEPALWjY UNW MPEBOJ 3HaKa N
HEroBOr GUTHOT Aena.
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je ynoTpeba oO3Haka 3a O6efnexaBarbe MOXE/bHAa Ca CTAaHOBMLUTA CBMX Y4YECHMKA Ha
TPKAWTY. HavMe, Mako W3y3eTHO LUMPOK, KPyr cuM60M1a MU peun Koju Mory OuTwu
KopuLwheHy 3a obeneXkaBatbe je orpaHnyeH 1 Moxe ce ucupneTtu. bes 063mpa Ha TyMayere
CTaHAapAa vMuTauuje unv penpoaykumje 3ammncineo je ga 6u y cutyaumju npeHucKor

CTaHfapAa No3HATOCTY MOF/0 A0hK A0 UCLPM/bea YNOTPEB/bMBIX 03HAKA.

[arbe, YKONMKO 6M penatMBHO 1aKO MO/ fa MOCTUIHY TPaXEHW HUBO MO3HATOCTHU,
HocuMoumM npasa OunmM 61U Moce6HO MOTWMBMCAHM fAa ra [OcerHy, umajyhu y sugy paa
NpPOoLUMpeHa 3aliTuTa MogpasymMeBa M MPUAMKY 3a CTUuake [oJaTHUX Npuxoja of
n3pasarba nuueHUn. Mehytum, numajyhu y Bugy noyveTHy Tesy 0 (DYHKLMjU XKKra, He MOXe
Ce 3aK/byuMTU fa je C TOr CTaHOBMULUTA MOXE/bHO CHU3UTU KPUTEPUjyM 3a MO3HATOCT

03HaKe — ApYLUTBO HeMa HenocpeHe KOPUCTM Of TOra LUTO je 03Haka nosHata™™.

UnHu ce ga Huje moryhe 3ak/byumTi fa 61 NpoLuMpeHa 3alTnTa BeIMKor 6poja 03Haka, y3
CHVDKEHE KpuUTepujymMe, Ha BU/I0 KOjU HaYMH AONpPUHEna nocrewwmnsamwy (QyHKLMje Xura,
HanpoTuB. V3BefeHa aHanM3a yrnpaso rnokasyje fa Cy BUCOKO MOCTaB/beHWN 3aXTEBU, KaKO Y
KB/IMTATUBHOM Tak0 W Yy KBAaHTUTATMBHOM CMUC/Y, HY>KHW 3a CTULame NpoLunpeHe
3aWTUTe OHAa Kada je oHa oapeheHa QyHKUWMjOM >kura. Hamme, npyxarwe npowmpeHe
3alTUTE OHUM O3HaKama Koje He Mory 6utu ,,owiteheHe” Ha nocebaH HauMH HE MOXe ce

onpasaaT pasfiosnumMa npaBHOI pPerynncaka 0BOIr MHCTUTYTaA.

Nako he y ogerbky Il oBe rnaee getasbHO 6UTK 06paheHO NUTake NOAOOHOCTU MO3HATUX

03HaKa 3a ofjpefjeHe pajrbe NoBpese, oBe UcTuuemo Aa je ECIM y npeamety Intel*?

3ay3eo
CTaB [a cama YMkeHunla aa ogpeheHa 03Haka M3asmBa acoumjaumje ogpeheHor KBanTeTa,
Te Aa je nosHaTa ogpefheHoM 6pojy Nuua, He 3HauM HYXXHO M da he noctojaTv nospega

Xura ycnef ynotpe6e CynpoTcTaB/beHe UCTE WU/ C/IMYHE O3HAKE.

11 OsHake ca CTaHAapAHOM CHarom o6enexasarba BpLUe (YHKLWjY PasnnKoBawa YUME perynuily
acuMeTpujy MHGMOPMMCAHOCTUN Ha TPXXULLTY U NOCPeAHO AOMPUHOCE HEroBOj ediMKacHOCTM. UnkeHnua fa je
03HaKa CTeK/a CBOJCTBO MO3HATe He YTM4Ye Ha HeHy MOAOGHOCT Aa BpLUM HaBefeHY (YHKUMjY, HUTK je
nocnewyje HATK je Hapylasa. CTora, He MOXe Ce M3BECTW 3aK/byyaK Ja je 3a APYLUTBO NOXe/bHO fa 03HakKe
[OCTUrHY oapeheHV HUBO penyTaumje, Te Aa 61 NpaBo Tpebano Aa NOAPKMN HMUXOB HaCTaHaK.

"2 Mpecypna Esponckor cyaa npasge, Intel Corporation Inc v. CPM United Kingdom Limited, C-252/07.
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Mocneanue Npeyckor Tymauerba nojMa no3HaTocTy

Capa hemo ucnutatu Koje 61 nocneguLe UMano npy>xarwe NPoLUMpeHe 3awTUTe U3pasnTo
MasloM 6pojy O3Haka Koje 6w ucrywasase MOOLITPeHe ycnose. Haume, oBfae Takohe

pasnnKyjemo AiBe BPCTe BUCOKO oapefjeHor cTaHAapAa No3HaToCTy:

KBaHTUTaTMBHM — NOApa3yMeBa Aa Ce 3aXTeBa YN0O3HATOCT Ca 03HaKOM Of CTpaHe 1U3pasnTo
BE/MKOr AieNa penieBaHTHE jaBHOCTY;
KBanuTaTvBHM — nogpa3yMeBa NOCEOHO jaK KBa/IMTET acolumjalmja Koje reHepumile o3HaKa

y NUTamYy.

XUnoTeTnyKa cuTyalmja Kojy y OBOM Aeny pa3marpamo jecTe npemann 6poj 03HakKa Koje
6V y)XmBane MPOLIMPEHY 3alUTUTY, OAHOCHO W30CTaHaK 3alUTUTEe 3a OHE O03HaKe Koje
ncnywasajy craHfgapd nponucaH noctojehom perynatmeoMm. [lpBa nocnegmua  Kojy
yoyaBamMo 6110 61 nojayaHo Kopuwhere UCTUX WM CMIMYHUX O3HaKa Koje ce Mmory
cmatpaTy Mo3HaTM 1 Koje reHepuLly oapefeHe MO3UTMBHe acouujauuje 3a 0beneXkaBare
npou3Bofa KOju Cy pasMuMTin of OHUX 06yxBaheHMX 3awTUTOM. [akne, (eHOMeH
,,0ecnnaTHe BOXHe" 610 61 nojavaHo npucyTaH. To 6K [OBENO A0 HE3aCNyXEHe ylTeae
TPOLLKOBA Ha CTpaHW Tpehux nuua Koja 03HaKy Npeys3nmMajy, LWTO 6V YMawWio HUXO0B
TPOLUAK MoC/oBaka YMMe Ce CTBapa ofpefheHa HepaBHOTEXa M3Mely KOHKypeHarta, LUTOo

113

[a/be peMeTy eqMKAcHOCT TPXULWTA ~. [lakne, ca CTaHOBWLLUTA MOMa3He XMMoTese O

(hYHKLMjW XNMra, OBaKBa cuUTyaLmja buna 61 HenoxerbHa.

[pyra nocneguua je ga 6w 03Haka ycnef Kopuvwhera 3a pasimumTe npoussoge ryouna Ha
CBOjOj AWUCTUHKTUBHOCTW, C 0063MpOM Ha TO fAa Ou cBe Texe BpwMia QYyHKUUjY
pasnukoBama. Takohe, nmajyhmn y Bugy ga 6u ce nosehana 6pojHOCT MH(hOpMaLmja Koje
OHa reHepule (360r pa3nMUUTUX NPOM3BOAA N HUXOBUX KapaKTEPUCTMKA), cnabuna 6u u
beHa MHopMalmoHa (yHKumja. To 61 3HauMno ga 6u Hocuouu 6UIN ,KaKHEHN 3a

[0CNeAHO, UHTEH3MBHO U NaX/bMBO NMPOMOBHCAte CBOje 03HAKEe Yy MPOMETY. JacHo je aa

13 Barnes David W., ,,A New Economics of Trademarks“, Northwestern Journal of Technlogy and
Intellectual Property, vol 5/1, 2006.
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0BaKBa /10rKa Huje o4p>KMBa 1 [a HaBefeHO Takohe He JOMPUHOCK OCTBapewy (hyHKLUMje
Xura. /I oBa cnpoBefeHa aHann3a Takohe Mokasyje fda je YMEPeHO a He MNPEeBMCOKO
MOCTaB/beHN CTaHAApS Takohe Hy>KaH 3a NpasuiHy NpYMeHY 0BOT MHCTUTYTa, OAHOCHO 3a
HEroBo ynoao6/baBamwe (YHKUMjU KOjy 0BO MpasBo BpLuM. Hamme, noTpebHO je Aa O3HakKa
Oyfie no3HaTa camo TOIMKO KOJIMKO je [OBO/bHO fa heHO HeoBnawheHo Kopuwherbe y Be3n

ca pa3IMuMTM NPOM3BOAMMA [JOBE/E A0 NPOMNMUCAHNX HEMOXE/bHMX MOCeAnLA.

OBpe oTBapamo MuUTake, fa M je CTeneH MO3HATOCTW KOju je NMOTpebHO OCcTBapuTh 3a
CTULAre NPOLUMPEHe 3allTUTe YnpaBo OHaj CTeneH KOju nogpasymMesa Aa O3Haka MocTaje
»parbnBa“ N Kpo3 yrnoTtpedy y OAHOCY Ha Apyre npom3Bofe, a He caMO OHe Ha Koje ce
3aWwTmTa OAHOCK. [pyrum peunma, MOXe /i1 Ce 3aK/byunTy Aa Y3pOK 3alTuTe ofpehyje u
beH fomeT? Mako je y npeameTy Intel 3ay3eT gpyraumju cTaB, MULL/bEHA CMO Aa MMa
npocTopa mcnutati MoryhHocT aeuHuMcarwa NOTpebHOr cTaHAapAa NO3HAaTOCTU Ha OBaj

Ha4ylH.

O611UM NoBpeAe NO3HATOr Xnra

Kako 6v ce ofpeannu obnvum nospese No3HATOr XUra, HeOMXOo4HO je Nohu Of CafpXuHe
MPOLUMPEHe 3allTUTe, Kako 61 ce yBUAENe pas/ivke y O4HOCY Ha 06/1MKe NOBpee XXMrosa
KOjuMa ce LITUTe 03HaKe ca yobuyajeHOM cHarom obenexasara. Moxe ce youutu ga 'y
OBOM CMMCNY MOCTOjU HeoGjallrMBa pasinka M3mehy pellewa Koje je cafp)KaHo Yy
fomahem npasy M [MPeKTVBM KOja perynuile >XMrosHo npaso Ha HUBOY EY. [la 6ucmo
JaCHO npukasasim 0BY cneunuduyHocT, Hanpasuhemo ynopeaHW npukas nocTojehnx

peLlerba.

Y pomahem npaBy, Cafp)XMHa MpaBHe 3alITWUTE CTeNeHOBaHa je Kpo3 TPX HUBOA, 0[] KOjuX

ce nocnefiHn HUBO OQHOCK Ha No3HaTe o3Hake. Ped je o cnegehem:
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YKOMUKO je y NUTaky ynotpeba MAEHTUYHOT 3HaKa 3a NAeHTUYHe npon3soge (y nopeherwy
ca OHOM 3a KOjy je O3HaKa peructpoBaHa), HOCMNAL, XWUra MOXe 3abpaHUTU TakKBO

HeoBnalwheHo Kopulhere 6e3 MKakBUX f0AaTHUX ycnosa™™;

YKONMKO je Yy nuTaky ynoTpeba MCTOr 3HaKa y Be3n ca CANYHUM MPOU3BOAOM, WK
CMIMYHOI 3HaKa y Be3n ca UCTUM WAN CAWYHMM MPOM3BOAOM, HOCWUAALL XXMUra MOXe Ce
CynpoTCTaBUTN TakBOM HeoBnawheHOM Kopuluhewy camo y3 JofaTaH YC/oB MOCTOjakba
BepoBaTHOhe fda 360r Te WCTOBETHOCTU OAHOCHO C/IMYHOCTM HacTaHe 3abyHa Yy
peneBaHTHOM ANy jaBHOCTM, KOja 00yxBaTa 1 BepoBaTHOhy A0BOheHa y Be3y TOr 3HaKa ca

HEeroBUM paHuje 3alTUheHNM 3HaKOM;

YKONMKO je Yy NTaky ynoTtpedba UCTOr UM CIMYHOT 3HaKa Y Be3n ca Npou3BO40M KOju Huje
CNIYaH OHOM 3a KOjW je XXUI PerncTpoBaH, HOCKaL, XKura ce MoXKe CyrnpoTCTaBUTU TakBOM
HeoBnawheHoM Kopuwheky 3HaKa y3 fiBa yC/oBa: Aa je pey 0 YyBeHOM (NMO3HATOM) XUry,
N fa 6u ce HeoBnawheHNM KopulheweM TaKBOI 3HaKa He/lojasiHO 0CcTBapvBaia KOPUCT U3
CTeyeHe penyTaumje 4YyBeHOr >Xura unaM 6m ce LITETUIO0 HEroBOM AUCTUHKTUBHOM

KapakTtepy unm penytauuju.

3 13N0XEHOr MNpuKasa CafpXXuHe 3aliTUTe Xura y gomaheMm npaBy Buau ce fa ce
LUIMPEHEM 3aLLITUTE MOOLLTPAaBajy U NOTPE6HM YCNOBK, Te Aa CY HajCNOoXKeHWje NoCcTaB/beHN
Y OAHOCY Ha 3alWTWUTY MO3HATUX XWUroBa. MefyTumM, yoyaBamo jejHYy HenorM4yHOCT Koja
CNefin 13 U3M0XKEHOT TEKCTA 3aKOHA; HanuMe, ONpaBAaHO Ce MOXE MOCTaBUTY NUTakbe Aa ik
he MosHaTe O3HAaKe Y)XKMBATV Marby 3alUTUTY Yy oapeheHum cryyajeBuMa y OfHOCY Ha

3alWTUTY KOjY Y)XKMBajy 03HaKe ca yobnyajeHOM cHarom obenexasatba.

114 33 pasnuky og peluerba y 30XK v y Aupektuau n3 2015. roauHe, amepuyku JlaHXaMOB 3aKOH 3axTeBa
MOryhHOCT MocTojatba 3abyHe M y 0BOM Ciy4ajy. Mako Ha nNpBW nornef Aenyje 3aHemap/bMeo uMajyhu y
BUAY Aa je MOryhHOCT 3abyHe y cyyajeBMMa ABOCTPYKOr MAEHTUTETa FOTOBO M3BECHA, UMaK OBa pasnnka
uva 6utHe nocneguue. Peunmo, y cnydajy 1M3Bo3a pobe obenexeHe UCTUM 3HAKOM, Kafa 3aucta He nocToju
MoryhHocT 3abyHe kof Aomahux MOTpoOLlaya jep HW He Aonas3e y KOHTAKT ca poboM, Y jeaHOj BapujaHTu
noepega 6u noctojana y Apyroj He. HaBeAeHO BaXM YKOIMKO Ce MPUMERYje NPUHLMIM KOHKPETHE ONacHOCTYU
3aMeHe.
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HecropHo je ga no3HaTe 03HaKe YXXMBajy 3alWTUTY Y OAHOCY Ha pasnnuute pobe wam
ycnyre. HecrnopHo je u aa YXuBajy UCTY 3aITUTY Kao U CTaHAapAHe O3HaKe Yy MpBOM
NpMKasaHoM CTerneHy, [Aakie Kaja je ped O [ABOCTPYKOM MAEHTUTETY (M 3Haka, W
npounssoga). MehyTum, crnopaH je 06MM 3alUTUTe NO3HATUX O3HaKa Y APYrOM W3/10)KEHOM
CTeneHy, Kaja je pe4 0 UCTOM 3HaKy a C/IMYHOM MPOU3BOAY, OLHOCHO C/IMYHOM 3HAKY U
MCTOM MAN CAMYHOM mpousBoay . HauMe, 3aKoHOfaBaL, OBAie Mponucyje foaaTaH YcaoB
BepoBaTHOhe HacTaHKa 3abyHe Yy pefieBaHTHOM [efny jaBHOCTW, Koja obyxBaTa W

BepoBaTHONY f10BOf)etba Y BE3y TOT 3HaKa ca paHuje 3alTUheHM 3HaKOM.

Mpo6nemM Koju ce MOXe YOUMTK TUYe Ce OCHOBHE KapaKTepuCTMKe MO3HATMX 03HakKa, a To
je ynpaBo HKX0Ba NO3HATOCT, OAHOCHO penyTaunja. YnpaBo 0Baj elEMEHT je OHaj Koju y
Mpakcy YecTo MOXE CMPeyYnTN OCTBAPEHOCT YC/ioBa 3abyHe, C 063MPOM Ha TO Ja je u3rnes
MO3HAaTOr 3HaKa TO/IMKO jaCHO POPMMpPaH Y CBECTM NOTPOLLIaYa YCres Herose NHTEH3VBHe
ynoTpebe, fa Cy LaHce 3a 3abyHY YecTO 3HATHO Mare Hero LUTO je TO Caydaj ca Apyrum
03HaKama Koje Cy Marbe npucyTHe Ha TpxuwTy™®. OBo je jemaH mapagokc, Koju 6w
MeRyTUM Morao 6UTN OTK/IOWEH Aa Tpehy CTeneH 3alTuTe HUje OrpaHNyeH 0BaKo Kako je
TO NPOMMcaHo 3aKOHOM O >KMroBKMa, Camo Ha NPOM3BOLE KOjU HUCY CIMYHW OHMMA 3a KOoje
je 3HaKk peructpoBaH. [lakne, HeOOMYHO je pellerwe 3aKoHOdaBUa rfe je AeduHMcao
CafpXXvHY 3alITWTe MO3HATMX XXUroBa Ha MCK/bYUYMB HayWH, OrpaHuyaBajyhn ce camo Ha
pasfMuute Npou3BoZe Y3 [ofaTaH YCN0B HaHOWewa LTeTe penyTaunju  uau
AMCTUHKTMBHOCTU WKW OCTBapuBarba KOPUCTM M3 penyTauumje. MpaBunHuM Tymaderem
CMOpHe HOopMe [ona3n ce [0 3aK/byyka fAa je CTeneH 3alTuTe KOju Ce NpaBoM MNpyxxa

06pHYTO cpa3mepaH MO3HATOCTM Koja O3HaKa yuBa Yy npomeTy. OnpaBgaHocT (na u

50 osome Buwe BuAeTV y: BnawkoBuh BOXWH, ,,3aliTUTa MO3HATUX XMFOBa Y NOAPYYjY CANYHNX
npomnssoga“, 360pHuK XXI Bek-BeK ycnyra n ycnyxHor npasa, Kparyjesau, 2012.

18y cyackoj v ynpasHoj npakcu KuHe, 0BO nuTare M3a3MBano je moceGHy naxwy 6yayhu ga je 6uno
0J/lyKa 3aCHOBaHMX Ha OBaKBOM Tymauewy, [a BMCOKa MO3HATOCT YjegHO ogpuye MOryhHOCT HacTaHka
3abyHe. 3a BuWe O YMNOpeAHO] MPUMEHWM KOHUeNnTa MOryhHOCTM 3abyHe M 3aliTUTe Of pPa3BOfrbaBatba
NPUIMKOM MPOLUMPEHE 3aLITUTE NO3HATMX O3HAKa Y OJHOCY Ha KopULLhere 3a CIMYHE UK UCTe NPOM3BOAE,
Bugetn Ha: Ranjard Paul, Likelihood of confusion and dilution clarified in Supreme People's Court
interpretation of Trademark Law, 2017. [OCTYMHO Ha:
https.//www.international |lawoffice.com/Newsl etters/I ntel | ectual - Property/China/WAN-HUI-DA/L ikelihood-
of-confusion-and-dilution-clarified-in-Supreme-Peopl es-Court-interpretation-of - Trademark-L aw.
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MCMPaBHOCT) OBAKBOI MPUCTYMNa MOXe Ce OLEeHUTU camo Kpo3 nuTare (PyHKUMje 3aTuTe

XuUrosa yonuuTe.

[arbe, MOXe ce younTy fa 3aKOHOAaBal, OBakBO OACTYMNake NpaBu camMo Yy fenly Koju ce
TUYe CafpXXMHe MpaBHe 3aliTUTe MO3HAaTMX 03HaKa, OAHOCHO perynmcarba UCK/bYUMBUX
oBnawhera HocKroLa npaea — y fefly Koju ce Tu4Ye nocTojara paHuje 3awTuheHe nosHate
O3HaKe Kao penaTMBHe CMETHE 3a Perncrpaumjy HOBOI 3HaKa, pellere je ycarfaleHo
OHOME Koje noctoju y EY anpektuen. Hamme, nponuncaHo je aa ce Hehe NpyXuTtu 3alltuTa
OHOM 3HaKy Koju, 6e3 o063uMpa Ha pobe M ycnyre Ha Koje ce OfHOCK, MpefcTaB/ba
penpoayKunjy, UMmUTaumjy, NPesos Uan TpaHCAUTepauujy 3awTnheHor 3Haka Apyror amua
VNN HeroBor GUTHOr fena, Koju je YyBeH Yy CMUC/Y Harnpeg W3HeTe AemHuUuMje, Nog
YCNOBUMa KOjU cy paHuje Onvke HaBegeHn. Kao WITO ce MOXe BMAETM, Y MOCTYNKY
npunjase HOBMX 3HAKOBa MO3HaTa 03HaKa NpeAcTaB/ba CMeTHY NoA NoAjeAHaKUM YCoBUMa

6e3 0631pa Ha TO Ha Koje ce pobe CynpoTCTaB/beHU 3HAK OLHOCMK.

3aycTtaBuhemMo Ce Ha KpaTKO Ha OBOM 3anaxawy. Kako je paHuje cnomeHyTo, y 06e
avpekTvBe EY Kkoje cy npetxogune caja Baxehoj''’ Takohe je mocTojana HaBegeHa
HeA0CNeHOCT Y perynuncawy 06Mma npaBHe 3alwTuTe (NPOLUMPEHa 3alwTuTa npyxaHa je
camo Y OfIHOCY Ha pasnuuute pobe). Y Tom cmucny, EBponckn cyf npasge MU3jacHuo ce y
HEKO/MKO HaBpaTa 0 06MMy 3alTUTe MMajyhn y BUAY 0BaKo CpoyeHy ogpendy AMpeKTMBe
(koja oaroBapa TPeHYTHO Baxkehem peLLery Haller 3akoHogasua). Havme, y npegmety
Davidoff 118, Cygy je 61no noctas/beHo nNUTake fa M ce unaH [MpeKTUBE KOjUM ce
ypehyje npoLwmpeHa 3alTnuTa MOXe NPUMEHUTM Camo Ha pasnnuute pobe un ycnyre. Cya je
OAroBOpVO Aa NpeAMeTHU YnaH osnawhyje ApXKaBe YnaHULE Aa NPYXXe NoCcebHy 3aluTuTy
XKMroBMMa ca yrnefoM y cny4vajeBrMa Kaga je UCTU UK CvdaH 3HaK KopuwheH 3a ucte
WA CNUYHe pobe OLHOCHO Yyc/yre NMOKPUBEHE 3alTUTOM O3HaKe Yy nuTawy. [Jambe, Y
npeavety Adidas Salomon AG and Adidas Benelux BV v Fitnessworld Trading Ltd™®,

ECIM-y je MoCTaB/beHO CNMMYHO MWUTake, HauMme fa nnM ce ogpeada Koja perynuiie

17 NupekTnea 3 1988. rognHe n avpekTusa 13 2008. roguHe.

8 Mpecypna EBponckor cyaa npasge, Davidoff and Zino Davidoff (Davidoff 1), C- 292/00.
9 Mpecypa Esponckor cyaa npasge, Adidas Salomon AG and Adidas Benelux BV v Fitnessworld Trading
Ltd, C- 408/01.
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MPOLUMPEHY 3aWITUTY MOpa TYMauMTK Tako [a ce HOCWAaL, XXura ca yrnegoMm Moxke Takohe
CYNpOTCTaBUTK YNOTPebM CIMYHe 03HaKe Y Be3n ca CIMYHUM UK UCTUM pobama OHMMa 3a
Koje je 03Haka permctpoBaHa. Cyj je 0Bfie YBaXMO MULL/bere OnwTer 3acTyrnHuKa, Te je
OAroBOPVO Aa OHAa Kaja ApXKasa ufaHuua ycBoju MOryhHOCT Aa nponuiue npoLuvpeHy
3alUTUTY Kako je TO npea/ioXkeHo AMpeKTBOM, OHa je 06aBe3Ha Aa UCTY 3alTUTY NPYXu 1
y 0fHOCY Ha ynoTpeby 1UCTOr UM CANYHOT 3HaKa Y Be3u ca poboM OAHOCHO yc/lyrama Koje
Cy UCTe WKW CMMYHEe OHMMa MOKPMBEHWM 3aliTUTOM. OBaKBO CBOje MuULberwe Cya je
00pa3fioXknmo HaeoAuMMa fa, Umajyhu y BuMay UWb U Leny Lemy 3aTuTe Ynju je aeo
ofpesnba 0 NPOLIMPEHO) 3aLUTUTK, HeHa CafpXKMHa Ce He MOXEe TYMauMTh Ha HauuH fa ce
O3Hakama ca pernyTaumjoM npyXxa Mawe 3alTute y cny4vajeBuma ynotpebe y Besn ca
NCTUM WA CAIMYHMM pobamMa OLHOCHO Yc/iyrama, Of cfyyajeBa ynoTtpebe y Besn ca
paznnumTum. Takofe, HaBeo je 1 Ja Yy cny4vajeBMma ynotpebe y o4HOCY Ha pasnnymTe pobe
1 ycnyre, 03Hakama ca penyTalujoM Mopa 6UTKU NpyXXeHa 3alluT1Ta Koja je LuMpoKa Makap

Kao OHa Koja Ce Mpy»Ka Yy 0fIHOCY Ha ynoTpe6y y Be3u ca UCTOM WU CIIMYHOM POGOM.

Mmajyhun y Buay HaBefeHa Tymayera EBOPNCKOr cyda npasae y Be3wn ca ogpenbama Koje
Cy Takohe ocTaB/basie OTBOPEHUM NUTake CaApXXUHe 3alliTUTe, Kao LTO je TO Cy4aj ca
3aKOHOM O >XWUrOBMMA, MOXEMO 3aK/byYMTW fAa je OHO MOMYHWNO HaBefeHy MpaBHY
NpasHUHY 1 OUTHO [AOMNPUHENo Yyobnn4yaBakby OLHOCHO YMOTNYyHaBaky MNPOLIMPEHE
3awTtute. Mehytum, umajyhun y Buay fa Takse npakce Hag/1eXHuX cygosa y Cpbuju jow
YBEK HEMa, YMHW Ce OrnpaBAaHUMM 3ak/byyak fa je Yy Hawem CUCTeMy OBO joll YBeK

OTBOPEHO NTake, Koje AOHOCK NPaBHY HECUTYPHOCT Yy Moriegy o6uma 3aliTuTe Koja ce

npy»a.

YouaBamo 1 TO [a 3a pa3/IMKy Of fena y KOMe je perynvcaHa cafjpXXuHa rnpasHe 3allTuTe
no3HaTe O3HaKe, 3aKOHO[aBal, OACTYMa 0f YoOu4ajeHOr TepMUHA WUCTUX WU CAUYHUX
3HaKoBa, Te M3PUYNTO HaBOAM 3HAKOBE KOjU MNPeAcTaB/bajy Penpoaykuunjy, nMmmitauujy,
TpaHcnuTepaymnjy UaM npe.Bog nosHate o3Hake. MoXe ce aHa/iM3MpaTn ga n 'y 0BakBOM
ofpeherwy MOCTOjM KBa/IMTATMBHA pa3/iMkKa Yy OAHOCY Ha MnojaM WCTUX WU CIMYHUX

3HaKoBa.
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 MOXe ynogo6uTu MojMy MAEHTUYHOCTY

MuLu/betba CMO fa ce nojam penpogykuuje’?
3HakoBa. [la/be, TpaHcAMTepaumja™®' npeAcTaB/ba MPOMEHY MMUCMa Yy KOjeM je ped
HarnucaHa, Te je jaCHO fa Ce 0Baj Mnojam He MOXKe MOWMCTOBETMTWU ca MOjMOM C/IMYHOCTMH,
CafPXKMHCKK je 6/IMKM UAeHTUYHOCTU. Takofe, yKasyjemMo Aa ce TpaHCAMTepauumja 3Haka
MO>e CMpOBECTU MPUPOAHO CaMo Kog, 3HakoBa y peun. Kaga je o npesogy’? peu, Takohe
cMmaTpamo f[a je CaapXXUHCKW ped 0 MNojMy KOju je 6AmKM nojMy WAEHTUYHOCTU HEro

C/IMYHOCTY, Y3 HaNoOMeHyY Aa je Takofhe NPYMerUB camo Yy OAHOCY Ha BepbasHe 03HaKe.

Haj3ad, Kao jeaMHa of 4YeTMpU M3PUUUTO HaBefeHe BapujauMje 3Haka Koja ce MOXKe
NPUGAKNTI MOjMY CMIMYHOCTY je uMuTaumja. MimmTaumja ce y Cprickom jesuky aeuHuile
Kao nojpaxkaeare Heyera, M cmarpamMo fJa OBaj MojaM CafpKUHCKM Yy MNOTMYHOCTU
ofroeapa MnojMy CAMYHOCTM Kako je OH KopuwheH y Apyrum ofpegbama 3akoHa O

XUrosnma.

3ak/byuyjemo fa nosHate 03Hake y Bakehem Nponucy yXxmeajy 3alTuUTy Y 04HOCY Ha UCTe
WAW CAMYHE 3HAKOBE, He caMO Y MOCTYMKY CYACKe 3alTWTe Kako je TO W3pPUYMTO
MPOMMCaHO Hero W y TMOCTYMKY WCMUTMBawa HOBMX MpujaBa npes 3aBOfOM 3a
WHTENEKTYaNHy CBOjMHY, 6€3 0631pa Ha pa3IMunTo TEPMUHO/OLLKO oApefere Kako je To
paHuje aHanu3unpaHo. Takofe, ocTaje MOTAYHO HejacHO 360r Yera ce y OBOM ey 3aKOHa
KOpUCTM OBakBa creuuguyHa TepMUHOMOrMja M opycraje of yobuuyajeHor cTaHgapaa

CIMYHUX N NOEHTUYHNX 3HaKOBa.

Kaga je pey o MpoLeHW CiMYHOCTK M3Melly mopefeHMX 3HaKoBa, MOXE Ce MOCTaBUTY

NMUTake fa /M CAMYHOCT Tpeba LEHUTU Ha WCTM HAauMH Kao Yy CAyyajy 3awTuTte

120y Hajlumpem 061Ky TepMUH penpogyKumja ce AedHILLE Ka0 MOHOBHO CTBapate, KOMMparbe.

121 Mojam TpaHCAMTepauyja MpeyseT je 13 eHrneckor jesuka (trandliteration), 1 3a pasnuKy of, TPaHCKpUMLpje
npeAcTas/ba NPOMEHY MMCMa Yy KOjeM je pedy HamvcaHa nNpu Yemy Ce He BOAU padyHa O M3roBopy OAHOCHO
MPEHOCH Ce CBaKW 3HaK.

122 33 pasnuKy o TpaHCAMTepaUVje Koja NpeAcTaB/ba MPOMEHyY MCMa Ha KOjeM je pey HammcaHa (PeLmmo 13
AMPWANYHOT Yy NATUHWYHO), MPEBOA NPeAcTaB/ba NMPOMEHY je3nka. MpunnkoM NcnmTMBaka 3HaKoBa Koju ce
cacToje O peyn Ha CTpaHOM je3nKy, MeTogonoruja 3aBofa Hanaxe: y MOCTYNKY WCMMTUBaka npujase,
NCNYTWBAY je Ay>KaH fa paav yTBphuBara 3Hauera 3Haka KopucTu CBa pacnonodkmea CpeicTBa Kao WTo
Cy CTaHLapiHV PeYHULM CBETCKMX jesnka, eHuuKnoneanje, UHTEPHET U CA. YKONMKO Ce Npujas/beHn 3HaK
cacToju Off CTpaHe peun, ucnuTmeay he KOHCYNTOBATW CTaHapAHe PeYHUKE Kako 6u YTBPAMO HEroBO
3Hauere Ha CPrickoMm jesnky. Hehe ce NpeBoAMTM CBaka CTpaHa ped, Beh caMo OHe peun Yunje je 3Hayere no
npasuy NO3HATO yYecHMUMMa y npoMeTy y Peny6anuy Cpbuju.
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CTaHAApPAHUX Xurosa. Havmve, y TOM, pefoBHOM, CNnyuyajy, pefieBaHTHa je OHa C/IMYHOCT
KOja A0BOAM A0 HacTaHKa BepoBaTHOhe 3abyHe y peneBaHTHO] jaBHOCTU, KOja NoApasymeBa
1 BepoBaTHOhy [foBOhewa Yy Be3y CynpoTCTaB/beHUX >kurosa. [akne, jefHOM Kafa ce
YTBPAM Y KOjUM efleMeHTMMa Cy NopefjeHn 3HaLmM C/IMYHM ca acrekTa BU3yesiHe, ayauTUBHE
N CeMaHTUYKe C/MIMYHOCTW, Tako ofpeheHa CAMYHOCT CTaB/ba Ce Y KOHTEKCT HaBedeHe
oapenbe M OLewyje Kao peneBaHTHa MM He'?. C apyre cTpaHe, Y CAyyajy Mo3HaTux
03Haka, MoCTaB/ba Ce MUTamwe fa N Ce CAIMYHOCT LIEHN Ha UCTU HauMH, N aKo He, Kako je
0fpeheH HMBO CIMYHOCTU Y OAHOCY Ha KOju ce npyxa 3awTtuTa. OBO NuTare pasmarpao je
n ECI y npegmety Adidas-Salomon AG, Adidas Benelux BV v. Fitnessworld Trading
Ltd". MpeameT oBor crnopa 6una je ynoTpe6a Ha CMOPTCKOj OMpPeMW 3HaKa Koju ce
cactojao oA [ABe napasiefiHe NMHUje N Koju je 61O y oapeheHoj Mepu cnvyaH Mo3HaTtoj
(bMrypaTmBHOj O3HaUM KOMMaHuje AAMAac Koju ce cacToju O TpW MapaienHe fMHKje.
Hanme, noctaB/beHO MUTawe je r1acuio fa /in je HY)KHO fa Cce MuTawe C/IMYHOCTU
CYNpPOTCTaB/beHMX 3HAKOBa NPOLeHYje Ha OCHOBY ApYyradnjux KpUTepnjyma of OHUX Koju
ce NpUMersYjy KO ANPEKTHE U MHAMPEKTHE 3abyHe 0 NMOpPeK/y, 1 ako je Tako, Ha OCHOBY
Kojux. Cyf je ogroeapajyhu Ha OBO MuTarbe NoLlao of Tora fa ce 3a UCMyHEHOCT YC/oBa
CNMYHOCTM MponucaHor y OBOj oApeabu 3axTeBa MOCTOjarkbe eflemMeHata BU3YesHe,
ayAuUTUBHE UM KOHLENTYasIHe C/IMYHOCTY Ha OCHOBY KOje pe/ieBaHTHA jaBHOCT Npasu Besy
n3Mehy Xunrom 3awiTuheHe O3HaKe M CYnpOTCTaB/bEHOr 3HaKa, Ha Ha4yuMH fa UX MoBesyje
ann [a He Jonasv Lo HacTaHka 3abyHe. Ha Kpajy 3ak/bydyje fa rnoctojakbe OBakBe Bese
Tpeba fa 6yae ouereHa Ha OMNWTK HauuH, y3uMajyhu y 0631p CBe OKOJTHOCTU KOHKPETHOr
cny4yaja. KoHayaH cTaB je fda Huje NOTPe6GHO Aa MOCTOjU CAMYHOCT Koja [AOBOAW [0
BepoBaTHOhe HacTaHKa 3abyHe Yy penieBaHTHOj jaBHOCTM, Beh [a je AOBO/bHO fa MOCTOju
TakBa C/IMYHOCT YC/e[ KOje pefieBaHTHa jaBHOCT [0BOAW Y Be3y MO3HATy O3HaKy U
CynpoTCTaB/beHN 3HaK. O KBa/IMTETY OBaKBOI MMUCAOHOT MOBe3MBatba MMao je Npuvke ga

ce nzjacHn ECIy npegmety Intel o yemy he 6UTK peun HakHaAHO.

123 Bywwe o ouenm canuHocTy y: Mapuh Bragumump, ,,CanyHocT xurosa”, Beorpag, 2009.
12 Mpecypa Eeponckor cypaa npasge, Adidas Salomon AG and Adidas Benelux BV v Fitnessworld Trading
Ltd, C- 408/01.
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OBfie yKasyjeMo Ha pa3/inke y TeOPUjCK1MM CTaBOBMMA O OBOM MUTakby — HauUMe, jefjaH 4eo
Teopuje Harnawlaea fa je MycaoHa Be3a Koja ce Tpaxu ycnef CIMYHOCTI KO CTaHAapAHUX
XWroBa gpyraymnja Te fa He MOXKe MocTojaTi ynopeao ca MMCAaOHOM BE30M Koja HacTaje y

CNyyajy NpOLUMPeHe 3alTUTe KOf MO3HATWUX O3HaKa >

. OBaKaB CTaB OrnpaBfjaBa Ce Te30M
Aa je Hemoryhe fa 'y UCTO BpeMe Kof NoTpoLLaYa nocToju 1 3abnyaa o NOPeKy Npons3Boja,
N HapyllaBakbe AMCTUHKTMBHOCTW yCfed Tora LTO ce MPOM3BO[ BULLIE He Bedyje 3a jefHO

nopexno™?°.

OBfe M3HOCMMO 3anaxare Aa Huje jefuHa acoumjaumja Koja LITETU AUCTUHKTUMBHOCTU
O3HaKe WHMopmaumja o (apyraymjem) MOpPekny Mpov3Boga — Haume, AUCTUHKTUBHOCT
O3Hake nojpasymeBa CKyM pas/iMuMTUX MHPOpMaumja cagpkaHux y jeJHOM 3HaKy Koje
NAEHTUMKY]Y ofpeheHn npoussog. OBe MHGOpMaLMje MOry ce OAHOCUTWU Ha MOPEKIIO,
an 1 Ha gpyra CBOjcTBa MPOM3BOAA — KBA/IMTET WM HErOBE ApYre KapakTepucTuke.
CTora, Hawe je MULW/bewE Aa Ce AUCTUHKTUBHOCT O3HAaKe MOXE HapylMTW Yak v OHAa
Kaja He noctoju 3abyHa o nopekny. OBO cTora LUTO ce YnoTpe6om WCTe WM CNYHe
O3HaKe y Be3n ca pasIMuMTUM NPOM3BOAMMA Of CTpaHe pasMuuTux npomssohava 3a
03Haky Be3yje Behn 6poj nHpopmauuja, ycneq yera oHa rybm Ha cB0joj CHa3n OHOCHO Ha
JauMHM Be3e KoOja HacTaje KO Y4yeCHMKa Ha TpxuwTty. Wmajyhm y Bugy HaBefeHo,
3aK/by4yjemMo Aa [0 owTeherba AUCTUHKTMBHOCTU MOXeE A0hM NOTMYHO HE3aBUCHO Of
BepoBaTHOhe HacCTaHKa 3abyHe O nopekny. Takohe, 3a pa3nuKy Of paHuje W3HeTor

cynpoTHor cTasa, ECM*’

je N3Heo MULL/bEHE Aa MUCA0HO NOBe3MBake KOoje je HY)KHO 3a
HapylUaBawe [AUCTMHKTMBHOCTU CBakKakO MOCTOjM W Kaja je pefneBaHTaH [e0 jaBHOCT

[0BefeH y 3a6nyay 0 Nopekny.

He ynasehn garbe Ha 0BOM MECTY Yy pacnpaBy O TOME Aa /1 je pey 0 M1CaoHOj Be3n NCTOr
KBa/IMTETA, 3aK/bydyjemMO f[a MOCTOjU HEKONIMKO CTereHa CMMYHOCTU KOje MpaBO >Xura
npenosHaje, a fa je oHaj Koju je obyxBaheH MPOLUMPEHOM 3alUTUTOM 3arnpaBO HUXKEr

VHTEH3UTETA Off OHOTa KOjU Cce 3axTeBa 3a CTaHAapAHy 3alTuTy. Kako je paHuje HaBefeHo,

125 Boposay, Bnagumup, ,3alWwTuTa y npasy xura EBpOMCKe yHMje O3Haka ca penyTauujom y ciyuajy
Kopuwwhera NCTe AN CAIMYHE 03HaKe 3a 00enieXkaBarbe UCTe UK CMYHe pobe”, MpasHn >KnBoT, 11/2014.

126 Boposaty, Bnagumup, AoKTopcKa avcepTaumja (2017), 206.

2"Mpecypa EBponckor cyaa npasgae, Intel Corporation Inc v. CPM United Kingdom Limited, C-252/07.
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3)
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2)
3)

0BO je peneBaHTHO 3a TeMy AucepTauuje YTONNKO LITO yKasyje Ha 06MM 3allTUTe Koju ce
MPOLUMPEHOM 3alUTUTOM >KENU MPYXWUTW, Te CMO MULLI/bEHA Aa W KPUTEPUjyMU 3a
yTBphMBake NO3HATOCTUN Tpeba Aa npaTe UCTY NOrMKy. Havme, CHKeHW cTaHdaps 3axTeBa
CIMYHOCTM YKa3yje Ha 3aK/by4yaK fda MOCTOju Hamepa [a MpyXXeHa NpOoLUMpeHa 3alTuta
Oyde v3pasnTo jaka, Te fa MOTeHUMjalHO MOXKe OUTWM ynepeHa npema Behem 6pojy
CYNpOTCTaB/bEHNX O3HaKa Hero LUTO je TO C/y4aj ca CTaHAapAHOM 3awTuToM. HasefdeHo
Ja/be yKasyje Ha 3ak/byyak Aa v npyXarwe MNPOLMpPeHe 3alTuTe NPeBeIMKOM 6pojy
03HaKa MOrno J0BECTV A0 M3Pa3UTO jakmxX OBnallhera HoCMMaLa XWUroBa, Te Aa je y TOM
CMUCNY ornpaBfaHa Te3a fa 6u je Tpebano npyxaTtu orpaHUYeHOM Opojy O3HaKa Koje

Y)KMBajy BUCOK CTereH No3HaToOCTW.

CX0[1HO HaBeZieHOM, fla 61 YCneo y Ty)K6eHOM 3axXTeBY M0 OCHOBY MOBPe/e MO3HATOT XUra,

HOCKnaL, Kao TYXunal, y CBaKOM Cy4ajy Tpeba aa gokaxe cneaehe:

[la je pey 0 03Hauu ca penyTauujom;
Aa je pey 0 3HauMma KOju Cy CAVYHU UIN UCTW;

[a je pey o HeoBnawheHOM KopUulhewy;

Y 3aBMCHOCTU 0f 06/1MKa MoBpefe, HEONXOAHO je U Aa anTepHaTUBHO AOKaXe jeaHy of

cne,qehmx OKO/THOCTWU:

[a 61 ce TakBUM KOpuLUNereM HenojasiHo OCTBapMBasia KOPUCT M3 CTeueHe penyTauuje
HEroBe 03HAKE;
[a 611 TaKBO KOpULLhere LITETUIIO AUCTUHKTUBHOM KapaKTepy Herose 03Hake, Uiu

[a 61 TakBo KopuLwhere LWTETWUO penyTaunjy Herose 03Hake.

MnTatbe Koje ce Takohe NocTaB/ba Kao PeNieBaHTHO jecTe [a i Ce MPOLLNPEHOM 3alTUTOM
Mpy»)ka 3aliTTa y 0AHOCY Ha 610 Koje Kopuihere CMOPHOr 3HaKa, Ma Yak M Yy OHUM
CNnyvajeBMMa e ce OH He KOPUCTM Kao 03HaKa pas/iMKoBakba, OHOCHO 3a YKa3uBake Ha
MOpeKno nponseoga. Hanme, 13 TeKCTa 3aKOHa O XXMIOBKMA jaCHO CMeAm Aa je HEOMXOAHO

[a ce 03HaKa KOpWCTY 3a obenexaBare. Kafa 61 pagwe nospede Gune gemHuUcaHe Kao
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HaHOLLeHe LUTeTe AUCTMHKTMBHOCTU WX Yreny, Kako je TO Yy aMepuykom npasy, MU
6ucMo Gunn carnacHM ca 3aK/by4ykOM [a je 0BakBO HOpMUpare Yy CKfafLy ca Luibem
npowmpeHe 3awTute. Mehytum, umajyhu y Bugy fa npowivpeHa 3awtuta obyxsara u
,0eCNaTHy BOXHY*, 6e3 063Mpa Ha eBeHTya/lHO owiTehere (PYHKLMja 03HaKe, CMaTpamo
[a MMa MecTa U gpyradmjem ctaBy. Haume, yak 1 ako je nNpom3Bof 06enexeH Apyrum
3HAKOM KOjW Y KOHKPETHOM Cryyajy He BpLUM (PYHKUWjy obenexkaBarba, moryhe je ga ce
KopuwherweM Mo3HaTe 03HaKe Y feKopaTUBHE CBPXe U Aa/be UCKOopULhaBa HeH yries unm
ANCTUHKTUBHOCT, LUTO AOHOCK ofpeheHe NpefHOCTH Ha CTpaHW HeoBnalwheHOr KOPUCHMKA.
OBO nuTawe Takohe je pasmaTpaHo M Yy nomeHyTom npegmety Adidas-Salomon AG,
Adidas Benelux BV v. Fitnessworld Trading Ltd'?, y kom cnyuajy je cropHu 3Hak
KopuwheH Kao ykpac. Havme, MHTepecaHTHO je fa je y OBOM MpeAMeTy AaTh OAroBop
ECIM-a 6uo gpyraunju of MyLLIbeHa ONLUTEr 3aCTYNHUKA, KOjU je cMaTpao fa je OCHOBHA
(DYHKLM]ja XK1ra a yKaxe Ha nopekno, Te ga 6m 6uno HeonpashaHO MPOLWMPUTI 3aLLUTUTY
BaH rpaHuLia oBe (yHKuUKje. Mo3Bao ce Ha Apyre NpuMepe 13 npaea XXura Koju nokasyjy fa
je jaBHM NHTepec GpaHa Npy>karby NPeLUVPOKe 3alTUTe 3a OHe CMMO0/IE KOju CY Of onwiTer
MHTepeca. 3a pas/ivKy Of Hera, Cy[ je CTao Ha CYynpOTHO CTaHOBMLUTE M OL/1y4M0 CacBUM
Apyraudmnje. Haume, cya ce oBfe Be3ao 3a KpUTEPUjyM HacTaHKa oapeheHe Bese y CBECTU
YyUYeCHMKa Ha TPXMLITY, U TO Be3e Kaksa je noTpebHa 3a yTBphewe fa Cy 3Hauu CIMYHN.
YKO/MKO TakBa Be3a MnocToju, 6e3 0631pa Ha TO LUTO pe/ieBaHTHA jaBHOCT HECMOPHO BUAU
CMOPHM 3HAK Kao YKpac a He Kao 03HaKy 00efiexxaBara, MOXe NocTojaTv pafHa Nospese.
OBaKBO TymMaudewe MnpefAcTaB/ba 036W/baH UCKOpPaK M3 CTaHZapAHUX (yHKLMja Koje cy
XUrom 3awTuheHe, U Mokasyje ynpaBo TO fAa Ce KO MO3HaTWUX 03HaKa 3amnpaBo Mnpyxa

3alWTUTa U HEKOj APpYroj PYHKLUMjK, @ He caMOo (PDYHKLMjU pa3NKoBakba.

MuTakbe NO3HATOCTM O3HAKe jedaH je Of K/byYHMX YC/oBa Ynjy je MCNYHEHOCT NOTPEOHO
[OKasaTWu. Y Be3n ca HaBeAeHWM, NocTaB/ba Ce MMUTake MOMEHTA Yy OAHOCY Ha Koju ce
nocTojarbe NO3HATOCTM TPaXkn. Haume, UnMHM Ce NOrMYHMM 3aK/byyak Aa je HeOnXoA4Ho Aa
je o3Haka 6una no3HaTa y TPEHYTKY Kaja Cce pafha MnoBpefe Aoroawna, y Yemy rog fa ce

OHa cactoju. MehyTum, ykasyjemMo Ha Moryhu npo6seM Koju ce y Be3u ca HaBeAeHWM

128 Mpecypna Esponckor cyaa npasge, Adidas Salomon AG and Adidas Benelux BV v Fitnessworld Trading
Ltd, C- 408/01.
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MOXE YOunTK: Ty>Kb6a 360r MoBpeAe Xura MOXe ce NOAHETM Yy CY6jeKTUBHOM POKY Of Tpu
rofMHe pavyHajyhu of AaHa Kaga je Hocunal, casHao 3a rnoBpeay, U 'y 06jEKTUBHOM POKY
0f, NeT roguHa pavyHajyhu o faHa Kaga je nospega npsu nyT yunkbeHa. [akne, moryhe je
[ia HOCWNaL, XXura 3axTeBa NPOLUMPEHY 3aTUTY MO OCHOBY MOBPefe CBOje No3HaTe O3HaKe
Yy 3HaTHOM BPEMEHCKOM [UCKOHTMHYMTETY Y OAHOCY Ha MOMeHaT Kafa je noBpeja
YUMHEHA. Y TOM CMUC/TY, NOCTaB/ba Ce MUTake [oKa3vBarkba NO3HATOCTY O3HAKe Y Nepuogy
KOjU Cexke peuyMo 4YeTupu roauHe yHaszag. OnpaBgaHo je MCNUTATU Ha KOju HauuH 6m
Tpebasno LEeHUTU MUCMYHEHOCT YCNOBa 3a MO3HATOCT O3HaKe OHAA Kaja 6w Kputepujyme
Tpebasio LeHUTU rognHama yHaszad. Y Teopuju NocToje CTaBOBM KOju ce 3aaxy 3a To Aa ou
Hocuoumn Tpebano fa MPeBeHTMBE paau CMpPOBOLE MCTPaXmBarba O MO3HATOCTM CBOjUX
O3HaKa Koja 6u noTBpawuna Crtake Yy JaTOM TPeHyTKy, 3a cnyyaj 6yayhe noteHumjaiHe

noTpe6e noBogoM Moryhux noepeaa’®®.

UnHM ce HeoCMOpHMM 3aK/byyak Aa 6e3 063vpa Ha MOMeHaT OCTBapvBaka CYACKe Wan
yrnpaBHe 3allTUTe, HEOMXOAHO je [0Ka3aTW MO3HATOCT 03HaKe Y OHOM MOMEHTY Y OfHOCY
Ha KOju ce 3alTuTa Tpaxkun (Kaga je AoLwio A0 ynotpebe CynpoTCTaB/beHE CIMYHE 03HAKe
NN Kaja je OHa perucTposaHa unv cnnyHo). Vimajyhu y Bugly fa je no3HaTocT guHaMuyHa
KaTeropmja, MOXe Ce Haye/lHO MCNUTaTU fa /I BPEMEHCKW packopak Yy MOMEHTY
0CTBapvBaka NPOoLUMpPeHe NpaBHe 3alwTuTe Y OAHOCY Ha CMOPHY paawy ynoTpebe, 3ajegHo
ca CTULameM WM ryb/berem CBOJCTBa MO3HATOCTW, jeCTe M Y KOjOj Mepu pefieBaHTaH.
Ocum ca cTaHoBMLITa NpobneMaTvKe [OKasvBara CBOjCTBA MO3HATOCTU Y BPEMEHCKOM
packopaky, MULL/beHA CMO [a HaBefieHO Huje Of 3Hauyaja, Te Aa je jaCHO fda ce 3axTeBa
0CTBaper-e 0BOr CTaHAapAa Y MOMEHTY Kafa ce nospefa 4Orofuna, a He y MOMEHTY Kaja

Ce 3allT1Ta OCTBapyje.

OcBpHyhemo ce 1 Ha jefjaH 04 MponucaHnX ycnosa 3a 0CTBapere NpoLuvpeHe 3aTuTe —
YCNOB fa je HeosnawheHo Kopuwherwe KOjUM ce U3Badn KOPUCT M3 CTeYeHe penyTaunje
HenojanHo. MNonasehyn NOHOBO Of CTaBa [a 3aKOHOAaBal, He KOPWUCTW CyBULLHE TePMUHE

NPUINKOM perynmncama rnpaBHUX NHCTUTYTa, CMaTpPpaMO OCHOBaHUM 3annTatn Ce fa N je

129 Jacoby Jacob, “Considering the Who, What, When, Where and How of Measuring Dilution”, Santa Clara
Computer & High Tech Law Journal, Vol. 24/3, 601-639.
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OBakaB KBa/IM(DMKATUB HY>KaH, OAHOCHO, KOjU je HeroB cmMucao. Haume, M3 HaBefeHe
(hopMmynaumje MoXe Ce 3aK/byuuTu Aa 6u HeoBnalwheHO 10ja/THO M3BMAaYeEHE KOPUCTU U3
penyTaunje Tyhe 03Hake 6110 [103BO/bEHO. Beh 13 came 0Be je3nyke KOHCTPYKLMje jacHO je
[a HaBefleHa pafba NoBpeae Huje NPeunsHo TePMUHOMOLWKN hopMynmncaHa. CmaTpamo ga
je nojam nojanHOCTK CyBULIaH Yy AeuHMCay OBE paare nospeae Te ga 6u ra tpebano

N30CTaBUTWN.

Takohe, npumehyjemo joL jeaHy NoCeGHOCT Yy perynuncary NPOLINPEHe 3allTUTE NO3HATUX
O3HaKa Kao Tpeher cTeneHa 3awlTuTe, KOja ra [ofaTHO OfBaja Of CTaHAapAHe 3aliTuTe
nponucaHe 3a Cfyyaj [ABOCTPYKOr WAEHTUTETA WM CAMYHOCTM CTaHAapAHMX O3HaKa.
Havime, JOK 3a NOTOKE 3aKOHOAaBaL, NPoNucyje fa TUTynap Xura ,,uma npaso 3abpaHnTy

ApyrvM nuuyMMa fa HeosnalheHo KOpUCTe...““ Kafa je pey 0 CTaHAapAHoj 3awTuTu, Ko
MPOLUMpPeHe 3alITUTE NPONUCAHO je Aa ,,Hocunal, YyBeHOr >Xura uma npaso Aa Apyrum

nmumMa 3abpaHi a 6e3 Herose MmucaHe carnacHoOCTW KOpUCTe y NPOMeTY...“ . YouyaBamo

[a 3aKOHOaBall U3 HEKOTr pasnora npasu pasnKy namehy NMcaHor 1 ycMeHor oBnatuhema,
Te 3a C/lyyaj NPOLUMPeHe 3alTuTe NocebHO Harfawasa ga TUTYap NO3HATOr XXuUra MOXe
3abpaHnTV ynoTpeby oO3Hake 6e3 nucaHe carnacHocTu. OBakBa pa3fMKa 3aucta je
Heob6jallHbMBa Ca CTAHOBMLUTA CaApXKMHe MPOLUMPEHe 3allTUTe Koja ce HacToju gatun. He
camo TO, Hero 6u gocnefHa NpMMeHa OBe HOPME BOAMNA KOHTPAAMKTOPHOM 3aK/byuKy Aa
je pey 0 nocebHOM YC/OBY 3a NPOLUMPEHY 3alITUTY, Te Ja Ce OBMMe Hocwnal nosHaTor
XWra CTaB/ba Y HENoOBO/bHUjM MOMOXKA] Of TWUTynapa CTaHAapAHUX >kurosa. Haume,
JE3NUKUM Tymauerwem Creay fda TUTynap MNO3HATOr >Xura Mopa gatu osnawhewe 3a
Kopuwhere CBOr npaga Y NMCMEHO] hopMK, 3a PasnnKy Of TUTynapa CTaHAapAHWX XKUrosa
KOjJU TO MOTY YMHUTU W Y YCMEHOj (opMU. YMHW Cce Ja OBaKBO perynmcare Hema
yrnopuLLTe Y pa3/io3numMa npaeHe 3awTuTe Te CMO MULL/bEHA Aa 61 0BY HOPMY Y TOM feny
Tpebano yjeaHauMT ca HOPMOM KOja perynuile pefoBHY 3alTUTY, Kao 1 ca HOPMOM Koja
perynuile NpowMpeHy 3alTUTY XXUIoBa y eBPONCKOM 3aKOHOAABCTBY, a K0joj je Takohe

Heno3Har 0Baj 40JaTHM YC/OB.

[NPeKTNBOM KOja perynuiue >XuMroe Ha HMBOy EY, nponucaHo je Apyradvje peLueme,

MaKo 1 OB/e NOCTOjX TPOCTENEHO ofpehuBare caapuHe 3awTute. Ogpeadom yn. 10. cT.
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1)

2)

3)

2. nponucaHo je ga he Hocwnay, pernctpoeaHe o3Hake Mohu ga ce CynpoTCTaBM CBaKoj

HeoBnawheHoj ynoTpebu 3Haka y NpoMeTy:

YKOMMKO je pey 0 3HaKy KOjU je NAEHTUYAH PErMCTPOBAHOM XUTY, NPU Yemy je aeHTUYaH
1 NPON3BOJ OHOME 3a KOjy je 03HaKa PerncTpoBaHa,;

YKO/IMKO je pey 0 3HaKy KOju je MAEHTUYaH UIN CiMYaH PermcTpoBaHoj O3Hauu, npu Yyemy
je pey 0 CNMYHOM U NAEHTUYHOM MPOM3BOALY OHOME 3a KOje je 03HaKa perucTpoBaHa, y3
YCNOB NOCTOjatba BepoBaTHohe 3abyHe Yy [eny jaBHOCTU KoOja YK/bydyje M BepoBaTHOhy
cTBaparba Be3e U3Mel)y 3HaKa 1 permcTpoBaHe O3Hake;

YKO/IMKO je pey O 3HaKy KOju je WAeHTMYaH WAW ClvyaH PerucTpoBaHoj O3Haum, 6e3
063vpa Ha TO fda M je KopuwheH y Be3n ca WAEHTUYHUM, CANYHUM WX Pa3INYUTUM
Npon3BOAOM Ca OHMM 3a KOje je O3HaKa PernctposaHa, Y3 YC/OB Aa je pey O O3Hauu ca
penyTaunjoM y ApXaBu YnaHuUM M ycnoB fa 6u ynoTpeba TakBOr 3HaKa Ha HeroLwiTeH
HauMH OoCTBapumBasia KOPUCT o4, Wan 6y 6una WTeTHa NO AUCTUHKTUBHU KapakTep wau

penyTaunjy o3Hake, 6e3 onpasaasajyher pasnora.

Kao WwTto B1aymMo, 0BO peLlerse Ma ogpefheHe CMYHOCTM 3a perynatuBom gomaher 3akoHa
0 XWUroBMMa, a/in yKasyjeMo Ha ABe 6UTHe pasninke. [pBO, KOA APYror cTteneHa 3awTtute
Koju 6u Tpebano pga ce O4HOCM Ha O3HaKe ca YyobuyajeHOM cHarom obGefiexaBara M
cfyyajeBe BaH [BOCTPYKOr wupaeHTuteta (M3meh)y 3HakoBa M uM3Mehy npoussoga),
npumvehyjeMo fa cy HaBefieHe CBe YeTupu KoM6uHauwmje, na caMum TUM W Cly4aj Kaja
MOCTOjW ABOCTPYKW WAEHTUTET — CMaTpamo fa je 0BakBO ofpehere norpewuHo, jep je Taj
cny4yaj Beh obpaheH MpBOM TaykoMm, Te fa je peluewe Aomaher 3akoHa y OBOM [feny
npeunsHmnje. [pyra pasnvka Tude ce ofpehera cagpXvHe NpoLLUMpPeHe 3aluTUTe 03Haka ca
penyTauuMjoM. Haume, 3a pa3nuky of Tpeher cTeneHa Koju je perynucaH 3akOHOM O
XWUroBmma, [MpeKTuBa ce He orpaHM4aBa caMoO Ha 3HaKOBe KOju 06enieXxaBajy pasnimunTy
poby ofHOCcHO ycnyre, Beh obyxBaTa M OHe KOjU Ce OAHOCE Ha CAWYHE WM WUCTe
npomnssoge. Ha oBaj HauMH 3aTBOpeHa je MOryhHOCT 3a HenoTMnyHY 3aluTUTY MNO3HATUX
03HaKa, ¥ MULL/beHA CMO fa je caMO 0BaKBO ofpefere cafpXuHe 3awTuTe NPOLLNPEHMX

O3HaKa LenoBUTO 1 NOTMYHO.
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C 0031poM Ha NpuKasaHO HOpMUpare CafpXWHe MpowupeHe 3awTute, moryhe je u
AedrHucatn 06MKe NoBpefe NO3HATUX XXUIoBa, pasfinkKyjyhn nx npema nocneguum Koja
je HyaH ycnoB 3a NocTojarke noBpefe. Y fAomahem npasy pasnKyjeMo Tpu 06/mKa
noBpese: HenojalHoO OCTBapuBare KOPUCTU W3 CTeYeHe pernyTauuje no3HaTe O03Hake,

HaHOLLEHE LUTETE HEHOM [AUCTUHKTVBHOM KapakTepy, W HaHOLUEHE LUTETE HEHO]

penyTaumju.

Y eBpOrcKOM npaBy, pasnKyjy ce 4eTupu 0b6/mKa MoBpese MO3HATOr XWra: HenojasHo
nckopuwhasare AUCTUHKTMBHE MOhW, HenojanHO ucKopulihasare yrnefa, HaHOLLeHe
WTeTe Yyriefy W HaHOLWewe LTeTe AWCTUHKTUBHOj mohu. [pu TOoMe, ykasyjemo fa
eBpOMncKa perynatvMea cafpXu jow jefaH, AOAATHM KBaM(MKATUB KOju oppehyje
MPOLUMPEHY 3aliTUTY, a KOoju je HenosHaT gomahem npaBy — OACYCTBO onpasfasajyher

pasnora’®. 3aap>xxahemo ce Ha 0BOM MOCeGHOM YC/IOBY.

OpcycTBo onpasfasajyher pasnora npecTtaB/ba AO0AATHW KBaMPUKaTUB Koju ofpehyje
rpaHuLe npolumpeHe 3awTute™:. Pasnor pa3maTparba 0BOr YC/I0Ba Orfeda ce y NpaBuiHoOM
carnefaBarby [OMeTa 3alUTUTE Kako 6w ce pasymena heHa cBpxa. lMpakca ECI1-a He
[IOHOCW jaCHe OAroBOpe Ha MuTake KOjU Ce TO Pasnosn Mmajy cmatpatu ornpasgasajyhum
32 UCK/by4ere NPOoLUMpeHe 3alluTuTe Nno3HaTux 03Haka. pe cBera ykasyjemo Ha To fa oBfe
3aCUTYpHO HWje ped 0 yobuuajeHMM orpaHuyerrMa oBnawhera TUTYNapa Xura Koja cy
jacHo nponwucaHa [AupekTnBoM (a mpornucaHa cy U y gomahem 3akoHy). Havme, nuTame
ynoTpebe paHujer NOCNOBHOI MMeHa, Kao M ynoTpebe 3aTheHOr 3HaKa pagu HasHavewa
HaMeHe WM Apyror cBOjcTBa pobe OAHOCHO YyCnyre Koja ce o06enexxaBa, OABOjEHO je

MNTakbe N HEMa AWNIEME da CE OBa OMLTa orpaHnyera npmmel-byjy M Ha MOo3HaTe O3HaKe.

130 OBaj opaTHM yCNOB fi€0 je HOpMe Koja ypefyje MpOLUMpPeHy 3alITUTY 03HaKa ca pemyTaumjoM, KOHKPETHO
unaH 5(3) Kao cMeTHY 3a perncTpauujy 3Haka nponucyje: it isidentical with, or similar to, an earlier trade
mark irrespective of whether the goods or services for which it is applied or registered are identical with,
similar to or not similar to those for which the earlier trade mark is registered, where the earlier trade mark
has a reputation in the Member State in respect of which registration is applied for or in which the trade
mark is registered or, in the case of an EU trade mark, has a reputation in the Union and the use of the later
trade mark without due cause would take unfair advantage of, or be detrimental to, the distinctive character
or the repute of the earlier trade mark.

31 Buwe 0 oBom noce6HoM ycnoy BugeTu y: Cataldo Di Vincenzo, “The Trade Mark with a Reputation in
the EU law- Some Remarks on the Negative Condition “Without Due Cause™”, International Review of
Intellectual Property and Competition Law, 7/2011.
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1)

Ha oBom MecTy pasmoTpuhemo ABa moryha pasnora, Koja cy 6una npeameT OUeHe Yy

MpaKcu HEKKX jypucamkuumja.

Mpey moryhu nckibyuyjyhmn pasnor Tude ce cykoba npasa >Xura ca ApyruMm BaXKHUM
npasuma nonyT cnobofe YMETHUYKOr M3paxkaBara UNKN cnoboge nspaxabara MULLbEHA
yonwTe. OBaj pa3/ior NpYMereH je y CNOMEHYTO] Npecyam Y npakcy Hemaykux cyfoBsa rae
je BpX0oBHM Cy/ CTA0 Ha CTaHOBULLTE fa ynoTpeba ,,M1IKa™ XX1roea Koju cy ynoTpedrbeHu
y OKBUPY CTMXOBa Ha /bybuuactum (60ja je Takohe 3aliTuheHa 03HaKa UCTOr TUTYynapa)
pasrnefHuLamMa Koje cy npojaBaHe Kao CyBeHVPU NpeacTaB/ba onpasaasajyhu pasnor Koju
NCK/by4yje oBnawhera TUTynapa Ha NpoLumMpeHy 3awTtuty. Haume, Cya je oBfe Hawao ga
cnobofa YMETHUYKOr uM3pakaBarba MpeTexe Haj WMCK/bYYMBMM MNPaBOM Ha XWr, Te je
[03BONNO OBakKBY YMOTPeOy Mako je HecropHo fda je ynotpeba 6una y KomepuujanHe
CBpXe, Te fda je TyXeHa 3aucta uckopuwhasana yrnes v AUCTUHKTUBHOCT 3alUTUheHMX
03HaKa Kako 61 npuByKna notpoLlade cBoM npomssogy. OCHOBaHO je 3anuTaTtun ce ga v
OBaKaB CTaB BOAM 310YynoTpebu of cTpaHe Tpehux fmua Koja 6w Morna npuberasatu
ynoao6/baBaky CMOpHE YNoTpete YMETHMUKOM M3paXkaBakby caMo [a 61 ce OKOpUCTUNN
0BakBMM K3y3eheM. Halue je muli/bere fa UCKbYYYjyhn pasnosn Koju ce Teme/be Ha
0BaKBOj cnoboau Tpeba fa MMajy KOPEKTUB Y BUAY CBPXe Y KOjy Ce 03HaKa KOPUCTU — Huje
[OBO/bHO Aa caMo Oyfe pey 0 YMETHUYKOM m3paxasawy. [pe cBera, Hy>HO je nohu of
Tora fja /im ce 3awTuheHa O3HaKa KOPUCTW Yy OBe CBPXe pau MocrnellinBara npomeTa
CBOjUM NPOM3BOAOM, OAHOCHO Aa N ynoTpeba 03Hake Ha 0OBaj HauYMH MMa MpPeCcyaHy U
LUEHTPa/IHY YNory y yTuuajy Ha eKOHOMCKO TMoHallawe Y4YeCHWKa Ha TpXuiwTy. Y
HaBefeHOM npumepy, fobap nokasate/b Morfa 6u npeacTaB/baTé yobuuajeHa npakca
TY)XEHe — YKO/IMKO Cy W [pyre pasrnefHule OAHOCHO Mpou3Boja Koje npofaje Taksor
KapakTepa, [akne cajpXu YMETHMUYKEe CTMXOBe KOju A0Aajy BPeLHOCT MaTepujaiHOM
[o6py, oHAa 6u ce ynotpeba O3HaKe Ha OMWCaHW HayMH MOrna CMaTpaTn YCryTHOM W
onpasgaHoMm. C fapyre cTpaHe, YKO/IMKO Ce MPeocTasv NPOM3BOAN TYXXeHe 0benexaBajy
yobunyajeHM 03HaKama o0benieXxaBara, a Ha CMOpPHUM pasrfiefHuuama npucyTHa je o3Haka
TUUTYNapa Xura ,,yrnakoBaHa" y yMETHUUKO M3paxaBare u3yseha pagn, oHga 6u 1o 61o

MOKa3aTe/b CBpXe yn0Tpe6e O3HaKe Te Ce HaBEAEHO HE 6u morno cMatpat onpasaaHUM.
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2) [Opyrn npumep onpasfaHor passora Koju hemo mucnutatv cnafa nof Npey pasmarpaHu
OCHOB OrpaHuyerba — €nobogy M3paxasawa, afv y YCKO ofpeheHoj opmn Koja n3asmsa
nocebHy naxmwy Yy 061acTy nNpasa MHTeNeKTyasHe CBOjUHE yonuwiTe, napogunju. Mapogmja
Kao 00/IMK KPUTUYKOT M3paXKaBarba Yy TeOpuju M Mpakcu YrnaBHOM je KOMeHTapucaHa Yy
KOHTEKCTY OrpaHuyerba npasa ayTopa Ha cno6ogHy ynoTpeby werosor gena'®, a sHaTHo
pehe y KOHTKecTy npasa »xura. Mefytum, umajyhu y Bugy ynpaso ga ce napoguja Moxe
cmarpat 06/IMKOM CnobogHe KpUTUKE OLHOCHO M3paXkaBarba MULL/bEHA O HEKOj TeMmw,
[laKne MoAKaTeropujoMm jeaHe of ycTaBHMX cno6oga’®, mowemo ucnutaty ga am ce
ynoTpe6a napoAujCKMX O3HaKa MOXKe cMaTpaTu onpasgasajyhom, y cmucny noce6Hor
KBa/M(hmKatmBa Kojer y oBOM faeny ucnutyjemo. Vimajyhu y Buay peneBaHTHY CYACKY
Mpakcy Koja je AOHeK/e pacBeT/nia pasnore u ycriose 3a NPUMeHy OBOTI OrpaHuuera y
06nacTn ayTopckor npaea, Ha ofpeheHOM MecTy HanpaBuhemo ofrosapajyhe napanene,
yBaXKaBajyhu npu TOM painuuTy MNPUPOLY >KMra M ayTopcKor npasa Kao Mpasa
WHTeNeKTyalHe CBOjUHE KOja 3a MpeaMeT 3aWTuTe WUMajy cacBUM  gpyrayuvja
HemaTepujasiHa gobpa. ctnyemo ga hemo ce oBfe OrpaHMUYMTU Ha cryyajeBe yrnotpebe
03Haka 3a cBpXxe obenexasarba (Kako y MPOMeTY Tako M Y leKOpaTUBHe CBPXE), a He Y Heke
Apyre cepxe (npvMepa paguv, CroMUHbake O3HaKa Ha MapofAujCKU HauuH Y HOBMHCKUM
ynaHuuma, npeacrasama unmM cnuyHo). Kao wunyctpayunjy 3a Hawy aHanusy ysehemo
npyvMep 13 npakce, ynotTpedy o3Hake ,,Myma“ Koja ce Kopuctu 3a obenexasarbe COPTCKe
onpeme. Haume, y npomeTy Cy Ce nojasune MajuLe 1 Apyru oAeBHN NpeaMeTn 06enexeHu
03HaKOM ,,KOMa“ ca NMpOMpaTHUM MPVUKA30M W3BPHYTE MyMa XM1BoTUe ™. Ogayuyjyhn o
0bumy oBnawherwa TUTYNapa Xura, CyfoBu Cy YecTo Monasuan of CTaH4apAHMX YCnoBa

3aWTnTe, UCMUTYjyhn yobuuajeHe YCMoBe CMYHOCTM M OMAacHOCTM 3aMeHe, OfHOCHO

32 Bywe o Tome y: Slyunh Cowba, ,,Mojam 1 4ONYLITEHOCT Napoauje ayTopckux Aena”, MMpaso v npuspesa,
2016.

133 Oppepbom unaHa 46. Ycrtasa Peny6namnke Cpéuje (,Cn. rnacHuk PC", 6p. 98/2006), nponucaHo je npaso
cNnobofe MULL/bEHA U M3paXKaBara, ain U fja ce OHO MOXE OrpaHMuuTh: Jemun ce cnobofa MULLberba
n3parkasara, kao u cnobofa Aa ce roBoOpoM, Mmucarem, CIMKOM WAW Ha ApYrv HauuH Tpadke, npumajy u
lMpe obaBew Tewa 1 naeje. Cnoboga msparkasarba MO>KE CE 3aKOHOM OFPaHUYMTL, ako je TO HEONXo4HO
paju 3aWTuTe npasa v yrnega Apyrvx, yyBawa ayTopuTeTa U HeMpUCTPaCcHOCTY Cyfia v 3alTUTe jaBHor
3Apas/ba, Mopana AeMOKPaTCKOT ApyLITBa U HauuoHanHe 6e36egHocTy Peny6nnke Cpbuje.

3% OBa cuTyaumja ogHock ce Ha ynoTpe6y MosHaTe O3HaKe y peun ,Myma“ 1 Npukasa XUBOTUHE NyMe Y
TPKY, 3a 06efiexkaBatbe CNOPTCKe Onpeme.
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C/IMYHOCTU U HEKE Of, YETUPW paftbe NoBpese NO3HATUX XMUroBa. YKasyjeMo Aa ynpaBo Ha
OBOM MpUMepy [0M1a3n [0 u3paxaja 0ACYCTBO OBOr A0AATHOr OrpaHu4yerba Yy CPrickom
npasy, ycnef 4era OM OBakBM CfyyajeBs MNPUMEHOM CTaHAAPHUX YCNOBa BOAWM
oBnawherrMa TUTYNapa NO3HATMX 03HaKa fa ce 0BakBOj ynoTpebu cynpoTcTasu. Hatlue je
MULL/bEHE [ja Ce OLleHa NOCTOjara NOBPee Xura y ciay4ajy napoguje He MoXe LEHUTU Ha
MCTW HAuMH, Te [a je HY)XXHO Aa ce Y 063up y3My noceGHe OKOTHOCTM OBakBe yroTpe6e ™.
Hanme, 0Baj MHCTUTYT HajBuLle je obpafmBaH y aMepuykoj npakcu, Koja y ogiyum y
npeamety Cambell v. Acuff Rose™® noctaema kpuTepujyme 3a NpoLeHy OnpaBAaHoCcTu

ynoTpe6e fJena y CBPXe MapoAvje Kpo3 KOHLENT npasiuHe ynoTpeGe™.

Hanwme,
orpaHvyere ayTOPCKOr rMpaBa KpPo3 KOHLUENT MnpaBuvyHe yrnoTpebe mMoxe ce ynogoouTu
0fpesbun eBpOMnCKOr 3aKOHOAABCTBAa KOja OrpaHvMuYaBa MPOLUMPEHY 3alITUTY MO3HATUX
O3Haka onpasgasajyhvm pasfnorom, AoHekne. OBAe WCTUYEMO fa je NPWUIMKOM OBOT
rnopeherba HEONXOAHO YBXUTK pa3nnky n3mMehy Kpajwe cBpxe ynotpebe 03Hake 0LHOCHO
ayTOpPCKOr [ena Ha napofuyaH HauumH — Yy C/yyajy >Xura u jabe je pey 0 ynotpebum 3a
notpebe obenexxaBarwa Yy MPOMeTY, [LOK je y C/y4yajy ayToOpCKOr rpasa CBpxa unak
fpyraumja M TuU4ye Ce KOMYyHuLUMparwa ofpefeHe Mopyke jaBHOCTU y 0O6/IMKY HOBOT
ayTopckor fena. Ha oBoM MecTy Hanpasuhemo napanenHy aHanmsy ynoTtpebe o3Hake Y
06/1MKy napoguje y gomahem cuctemy u y cuctemy EY, kako 6UCMo ncnutaam fa v ce
napoamja Moxke n Tpeba cBpcTaTh y onpasgasajyhe pasnore Koju UCK/bydyjy NpoLIMpeHy
3awTuty. 3a noTtpebe OBe aHaM3e KOpUCTMheMO CMOMEHYTU MpuMep ca MajuLama

00eneXXeHUM ,,KoMa* 03HaKama.

Vcnutyjyhin noctojakbe noBpede Mo3HATOr >kura, goMahu cyf nprvMenyje HOpMe Koje
perynuuy wrta ce cMaTpa NnoBpefoM Xura — y c/ly4yajy no3HaTuUX XKUroea, pey je 0 CBakom

HeoBnaWheHOM KopuLlhety 3alUTUREHOr 3HaKa Of CTPaHe 610 KOT YYeCHMKa Y NPoOMeTY,

%5 Myers Gary, ,Trademark Parody: Lessons from the Copyright Decision in Campbell v. Acuff-Rose
Music”, University of Missouri School of Law, 2006, 210.

136 BpxoBHu cyp CjeanmeHnx Amepnukux [pxasa, 92-1292, Cambell v Acuff Rose Music, 1994.

37 Pey je 0 SOKTPWHM Npema Kojoj je Y oapeheHnM cnyuvajeBuMa [03BO/beHa YnoTpeba ayTopckor Aena 6e3
[03B0/Ie HOCKOLA MpaBa. 3acHKBa Ce Ha YeTMpW MPOMMcaHa YCoBa Yvje MOCTOjare Cyf LiEHW Yy CBakoM
KOHKPETHOM cnyyajy.Buiie o oBom KoHuenTy y: L. Babiskin, ,,Oh, pretty parody: Campbell v. Acuff-Rose
Music, Inc*, Harvard Journal of Law and Technology, Vol. 8 (1), 1994.
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Ha TakaB HauuH fa ce ycnef CAMYHOCTM ca 3awTuheHMM 3HaKOM OCTBapyje Heka Of
nocneguua nospege. To 3Hauy ga 6u y cnoMeHyTom npumepy gomahu cyg mopao Hahu ga
nospega noctoju, umajyhu y Buay fa je pedy O C/IMYHOM 3HaKy KOjUM Ce HenojasiHo
nckopuwhasa yrnes 3awTMheHor 3Haka y CBpXy obeniexxasara Nponssoga y npoveTty. bes
063Mpa Ha TO LITO Y KOHKPETHOM C/y4ajy NOCTOju Napofmnja, OHa Yy Hallem npuMepy nmMa
3a CBpXYy MpvBNayere MOTpoLlaya OLHOCHO pas/IMKoBare MNpov3Bofda Of Mpou3Boja

APYTUX YYECHNKA Ha TRXKULLITY.

MpuMeryjyhin cafa npasmia eBporcKe perynaTuee, Ha4neXHu opraHy 6v Hawam fa je pey
0 C/IMYHUM 03HaKaMma, Aja NOCTOjN HeMojasiHO UcKopuLwhaBake yrieaa No3HAToOr Xura, anv
6v Takohe McnuTUBaIN M YCNOB NOCTOjakba onpasfasajyher pasnora. Hawle je MuLL/bere
Aa 6e3 063vpa WTOo je Yy KOHKPETHOM CNydajy pey 0 03Hauu Koja npeactas/ba W MOCEOHY
(hopMy YMETHMUKOI cTaBapasallTea, OKyc y 0BOM cny4ajy Tpeba aa Oyge Ha CBpCU Kojy
03HaKa ocTBapyje (6e3 0631pa Ha teHe AodaTHe BPEeAHOCTN Kao napoaunje, Uam ayTopcKor
fena yonwrTe). YKONMKO ce Mnaha O3Haka KOPUCTW paju pas/iuKoBawa Yy MPOMeTY,
cmaTpaMo fa Hema MecCTa NPUMeHW OrpaHuYera y BuAy ornpaspasajyher pasnora 'y 0BOM

cnyuyajy.

Mwmajyhm y Buay HaBefeHO, CMaTpamo f[a WHCTUTYT onpasfdasajyher pasfnora Koju
orpaHuMyaBa NPOLUNPEHY 3alITUTY He nojpasymMeBa Napoavjy Kao jeaHO of NeruTUMUHUX
orpaHMyera, Kako je TpeTupaHa y ayTOpCKOM npaBy. CneacTBeHO ce Hamehe nuTawe y
yemy je cBpXa OBOI OrpaHu4era OAHOCHO Ha Koje cuTyaluje ce OHO OAHOCK, YKO/IMKO Ce
3a[PKMMO Ha TepeHY OHMX O3HaKa Koje Ce KopucTe paau obenexasara (a He y apyre

CBpXe).

3a pasnuky of gomaher n npasa EY, Koje Ha crneuuduyaH HaumH perynuuly 06/mKe

rnoBpefie No3HaTor Xura, y npakc CA/L pasBoArbaBarbe nogpasymeBsa [pa 06/vKa NoBpese

- HapyluaBare yrnega (tarnishment) w Hapylwasame auctuHkTMBHOCTU (blurring)™®,

138 v 3aKoHogascTBy CAJ] MpoLUMpeHa 3allTITa 03HaKa ca penyTauujom ypeheHa je noce6HUM Mponncom —
Trademark Dilution Revision Act, 109-312, 2006. darbe y ¢ycHoTU: TDRA. OBMM 3aKOHOM W3MEHEH je
NPETXOAHN 3aKOH 13 1946. roAvHe KOjUM je perynucaHa osa MaTepuja. 3a BULLE O KOHLENTY pasBO/rbaBatba
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Hanme, HapyLuaBare yrnefa noctoju Kaga ce ynotpebom C/MUHOr 3HaKa KBape Mo3uTuBHe
acouujaumje Koje nosHaTa O3HaKa M3asuBa Kof NnoTpoLuada. Y Teopuju MocToje CTaBOBU
KOju ce 3anaxy 3a TO fJa Ce MOf pa3BOAtbaBakbe Xura MoaBede W cny4vaj 06pHYT of
HapyLLaBarba Yriesa, Tako3saHo nocnewvsare yraeda (burnishment)*. Takohe, noctoje
CTaBOBM [a OM nojam pa3BofaBatbe TPebasio Mosiako Aa Ce HanywTa, AOK 6u Tpebano
JacHO pasnuMkoBaTV fABa pa3/iMumTa KOHLUEeNTa 3aliTUTe KPO3 HapyllaBake yriega u

HapyLLaBatbe AMCTUHKTUBHOCTW .,

YouaBamo fa nocToju 6UTHa KBaIMTATMBHA Pa3/nKa y CafpXXMHU NpaBHe 3alTuTe Koja ce
npy>a y amepuvykoM MpaBy ca jefHe cTpaHe, 1 gomahem 1 npasy EY ca gpyre cTpaHe.
Havme, y amepnykom npasy pajre NoBpefe Yy OAHOCY Ha Koje Ce 3alTuTa npyXa jecy
camo owuTeherbe yrneaa v 03Hake, a He U HUXOBO MCKopulihaBare. OBaKBO peLlere Y
MOTMYHOCTU MpaTh IOTUKY eKOHOMCKOI OnpaBfarba 3allTWUTe XXura — Haume, camMo OHe
pafke Koje MOry foBecTu [0 yBehata TpaHCakKUMOHMX TpolukoBa (ycnef cnabsrberba
NH(OPMaLMOHe (hyHKUMje >Xura, 6uno Kpo3 jauynmHy (AMCTUHKTUBHOCT) WAN KBa/IMTET
(yrnen) acoumjaumja Koje ce Be3yjy 3a O3Haky), jecy npeameT 3awtute. OHe pafre
noBpeae Koje ce ornegajy y ,,0ecnnatHoj BOXHW“, HUCY NpeAMET npasa >wura, Beh
eBeHTya/lHO Apyrnx o6nactv npaea (NpaBo cy3bujatba HenojasiHe KOHKYPeHUuMje wnu

C/INYHO).

paHMLa NpoLIMpeHe 3alITUTE Mo3HaTMX O3Haka y npasy CAJL mponucaHa je Kpos3
orpaHunyera y TDRA, a jeJHO Of HUX OAHOCK Ce U Ha KOHLENT npaBuyHe ynoTpebe Koju

CMO paHuje CrIoMeHy/N.

y npasy CA/l sugetu y: Blake R. Bertagna, ,,Fleeting Fame Under the Trademark Dilution Revision Act of
2006", Journal of Intellectual property law and practise, Oxford, Vol. 2, 2007. Takohe, 3a Buwe 0 TDRA 1
nocneguuama pedopme Buaetv y: Bone Robert G, ,,A Skeptical View of the Trademark Dilution Revision
Act”, Intellectual Property Law Bulletin, Vol. 11, Issue 2, 2007.

9 Bugetn y: 52. Loughran Jordana, ,Tarnishment’s goody-two-shoes shouldn’t get all the protection:
balancing trademark dilution through burnishment”, Lewis & Clark law review, Vol. 21, 2017.

10 Beebe Barton, ,,The Continuing Debacle of U.S. Antidilution Law: Evidence From the First Year of
Trademark Dilution Revision Act Case Law", Santa Clara Computer & High Technology Law Journal, Vol.
24, 2008.
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YKasyjemo fga “ y pgomahem W Yy pellewy 3aKoHoAaBcTBa EY nocToju gopatHu
KBAIM(MKATMB NponucaH 3a pafry McKopuwhaBarwa 3a pasiMKy of padre owTteherba
(ancTMHKTMBHE MOhu nnun yrneaa). Haume, ped je 0 ycnoBy fa 6yae pey O HenojasiHoM
nckopuwhasawy yrinega O4HOCHO AUCTUHKTMBHe Mohu. Monasehn NOHOBO of npasuna ga
3aKOHO/aBal, He KOPUCTU CYBULLIHE TEPMUHE NMPUIMKOM perynmncarba NpaBHNX UHCTUTYTA,
MULL/bEHA CMO [a je OBfe 3amMcTa buia HaMmepa fa ce Hanpasu pasnvka y 04HOCY Ha Apyry
pagwy nospege. MehyTuM, HejaCHO je MpPBO Kako 6W mM3rnefano uckopuwhaeahe

ANCTUHKTUBHe Mohu nnu yrnefa Tyhe 03Hake Koje Huje HenojasiHo.

Cnposelhemo aHanM3y NuTaka fa v y ofHOCY Ha oBaj Tpehu 06K noBpeae No3HaTOr
XuUra - HenojanHO ucKopuwhaBawe yrriega WAM AUCTUHKTUBHOCTW, MOCTOjU MKaKBa
pasnnka y OAHOCY Ha OHa oBnallherba Koja 3anpaBo YXKMBajy CBM YYECHULM Ha TPXMULLTY

KpPO3 NpaBo Cy36ujarba HeNnojasiHe KOHKYpPEHLMje.

Mpe cBera, nosasvMo Of Tora fa CajpXXuHa MpaBHe 3alTuTe KPo3 MpaBo Cy3bujarba
HenojasiHe KOHKYpeHLUMje M Kpo3 MpaBO XXWra Huje ucta, umajyhm y Buay poKoBe 3a
OCTBapeH-Ee 3aluTUTe, HOPMMPaHe paHe NoBpese, Kao 1 3aXTeBe KOju ce NOBOAOM MoBpese
mory uctahn. MehyTtum, ctas/bajyhu Ha CTpaHy oBe pasfivke, npumehyjemMo ga Hocuoum
rnpaBa YecTo HaBO/E HeslojaulHY KOHKYPEHLM]Y Kao anTepHaTUBHM OCHOB MpaBHe 3alTuTe —
y OCHOBW, OBe [Be 00nacTu Mpasa TaHrMpajy WCTW MNpeaMeT 3awTuTe, O03HaKy Kao
HemMaTepujaslHO [006pO KOje CNyXW pa3/iMKoBakby MPoM3Boda Ha TPXWULLTY U KOje CBOjY
BPEAHOCT OCTBapyje KpOo3 MCK/bYYMBO MpPaBO /MLA KOje je MPBO 3aroyesio ca HeHUM

Kopuwherem.

Capa, ynopehyjyhu HenojaiHO M3Bfayerwe KOPUCTU U3 penyTaumje 3Haka WM HErose
ANCTUHKTMBHOCTY ca BU/I0 KOjOM pafitbOM KOjOM Ce HaHOCK WM Ce MOXE HaHeTW LiTeTa
[pYrom TProsuy, Te KOjOM Ce KpLle KOAEKCW MOC/IOBHOr Mopana WU Lo6py NOC/MOBHU

o6uuaju™, nonasvMo [0 3ak/bydka fia Cy OBe padrwe ModydapHe. Havme, HenojanHWM

Y1 3akon o Tprosuuu (,Cn. rnacHmk PC", 6p. 52/2019) ogpen6om unaHa 41. nponucyje: HemowiTeHa
TPXMLLHA yTaKMULa (HenojanHa KOHKypeHLMja) je paara TProBLa 1av npyxaola ycnyre ycMepeHa npoTus
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nckopuwhasaweM penytauuje Tyhe 03Hake ce ocTBapyje Ouhe pagre HernowTeHe
TPXULLIHE yTakMmuue, nmajyhn y Buy weHo Hanpes U3HeTo ogpeherbe. Jpyrum peunma,
yo4aBaMo fJa Ce HOCMOLMMa CBUX 03HaKa, bune OHe Mo3HaTe Uau He, 06e36ehyje 3awTnuTa
0f, HefojaHoOr npeysumarba penytauvje. MehyTum, HocuouMMa NO3HATUX O3HaKa
npy>keHa je n MoryhHocCT fa UCTY OBY 3alUTUTY OCTBape KPO3 MpaBo Xura, Koja je no CBojoj

CafipP>XXNHN NOBOSbHN]A.

Y OCHOBM, W NpaBO He/oja/lHe KOHKYpeHUMje M NpaBo >Xura onpaefasajy ce WCTUM
pasnos3Mma — OTK/akare HeCaBpLUEHOCTU TPXWULITA pajyu YCrocTaB/baka HEroBor LITO
edmkacHujer gyHKUMoHMCaa. C 063MpOM Ha HaBefeHO, HUje 1laKo 00Pa3NoXMUTK 3aLUTO
ce HocmouuMma Mo3HaTKX 03Haka 06e36ehyje jaya 3awTnTa 'y 0BOM CMUCTY — YAHU ce fa 6u
Beh nocTojeha 3alwTuUTa nponuMcaHa Kpo3 MpaBO He/oja/iHe KOHKYPeHuuje ocTBapuia
Hanpeq oapeheHy yHKunjy. OBAe MOHOBO YKa3yjeMO Ha pellere Yy aMepuykoMm rpasy
KOje je 04MTO OTK/IOHWNO HaBefeHY HenpaBUIHOCT, Y M30CTaBuIa 3alTUTY Of HenojasiHor
nckopvwhaeamwa penyTauuje Uam UCTUHKTUBHOCTM O3HaKe U3 Kopnyca osnawhewa Koja

Ce CTNYY KpO3 MNMpaBo Xura.

NckopuwhaBame yriega

3a pas3nunky of HapyluaBaka AUCTUHKTBHE MOhM 1 yrnefa no3Hate 03HaKe, [0 Yera MoXxe
AOAN M YKOMIMKO He MOCTOjM CBECT KOPUCHMKa CMOPHOr 3Haka O paHujem 3Haky (jep je
owiTeherwe 06jeKTMBHA KaTeropuja Koja ce LieHM ca CTaHOBULLITA YTUCKA O NO3HATOj O3HaL
0f, CTpaHe NPOCeYHMX NOTpoLLaYa), NCKopullhaBare NPeAcTaB/ba KaTeropumjy Koja CBakako
YK/byuyje cybjeKTUBHe enemeHTe. [Jla 6u uckopuwhasao yrnes 3awwTtuheHe nosHaTe

03HaKe, KOPUCHYMK CMOPHOI 3HaKa Mopa 1MaTy CBECT O MOCTOjatby paHuje 03HaKe, Kao 1 0

JpYror Tprosua, NpyXaoua yciyre, 0AHOCHO KOHKYPEeHTa, KOjoM Ce KpLue KOAEKCM MOC/0BHOI Mopana W
06PN MOCNOBHU 06MYaju M KOjOM Ce MPOY3POKyje WM MOXe NpOy3pOKOBaTM LUTETa APYrom TProsuy,
O[JHOCHO npy»aouy ycnyre (KOHKYPeHTY), a HapouuTo, noped ocTalor, npofajom pobe ca O3HaKama,
nogauvma nnm ob/1KoM, KojumMa ce onpasgaHo cTeapa 3abyHa Kof noTpoluaya y noriefy u3sopa, KsaauTeTa
W [pyrnx cBojcTaBa Te pobe unu ycnyre.
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HeHoM yrnedy. Vicnutahemo ga nv je oBa pasfivka peneBaHTHa My K0joj Mepn oapehyje
rpaHuLe MpoLUMpeHe 3aliTuTe. Y 0BOM [eny paja HacTojahemo fga ucnutamo ga v je
MpPonucMBare OBe MOCMeAuLe HeOMnXOAHO OAHOCHO MOCTOje /M ciyyajeBM Kaga he
nckopuwhasare yrriefa nosHare 03Hake 6UTK je4UHU UCMYHEHW YCIIOB, rae Hehe 6UTU HK
HapyLUlaBara AUCTUKTUBHOCTY, HapyLLaBamwa yrieaa HUTU nckopuwhasarba AUCTUHKTUBHE
mMohu. Y TOM cMucy aHanusmpahemo OBY pafby MOBpeAe fnpasa Ha MO3HATOj O3HAUU Y
KOHTEKCTY Ca CBaKOM Of MnpeocTasie Tpu pagwe. lNpumepa pagun, Kopuctnuhemo npegmet n3
yrnpaBHe Mpakce amepuykMx opraHa rge je npujasvnay npujasno o3Haky CHANEL 3a

yCNyre XOTENCKOr CMeLLITaja U YCyre rpajbe cMeLuTajHux o6jekata’®.

Kako je paHuje HaBefeHO, HapyllaBawe [AUCTUHKTVMBHE MOhW MpeAcTaB/ba Cnabrbere
jacHohe 1 6p3uHe acouumjaumja y Be3n ca MO3HATOM O03HAaKOM [0 Yera [ofasn ycneq
Kopuwherwa CMnMYHe O3HakKe y Be3u ca [pyromMm pobom OAHOCHO YCNYyrom [Apyravmjux
KapakTepucTuka. HasefeHW npumep nokywaja peructpaumje CHANEL o3Hake 3a
XOTe/ICKe ycnyre fobap je npyvmep Nokyluaja nckopuwihasarwa yriesa rno3Hare 03Hake — y
MOCTYMKY je AOKa3aHO Aa je y CBOjUM MPOMOTMBHUM MaTepujainma npujasunay, Takohe
npaBuo Be3y Ca HOCMOLEM paHuje Mo3HaTe O3HaKe TUMe Ce ocnawajyhn Ha HeroB yrnepg
O[HOCHO acouujaunje Ha NyKCy3, NPeCTMX N CIMYHO. YKONNKO Ce npencnuta ga im 6u ce
KopuLwheweM OCMOPeHOT 3HaKa HapyLlaBasia QUCTUHKTMBHOCT MO3HaTe 03Hake, umajyhn y
BUAY AePUHULN]Y HaHOLLEeHA LUTETE AUCTUHKTMBHOCTM KOjy CMO paHunje HaBesu, jacHo je
[ia je 04roBop no3uTuBaH. Haume, Moxe ce pehu fa yBeK Kaga mocToju nckopuiihasarbe
yrrefa nosHaTte 03HaKe MocToju U HapyLLaBaHe Herose AUCTUHKTUBHOCTU, U3Yy3eB Kaaa v
KOPWUCHWMK CMOPHOT 3HaKa Y CBeEMY KOPUCTMO O3HaKy Y Be3u ca MAEHTUYHMM MPOU3BOLOM
NOEHTUYHUX KapaKTepuUCTMKa, LUTO je No NPMPOAU CTBapW He3amMuCMBO. HaBefeHO Baxu

jeAHAKO M Kada Cy y NUTakby CAIMYHU, a He MAEHTUYHM 3HaLUM.

¥2 Opnyka y npegmety Chanel, 110 U.S.P.Q.2d. Buiue o oBom npeameTy y: Sheff N. Jeremy, ,,Dilution at the
patent and trademark office“, Michigan Telecommunications and Technology Law Review, Vol. 21, 2015.,
cTp 98., thycHoTa 106. VMHaue OBO je pedak MpUMep Yy aMepuykoj npakcy nocTynka perucrpauuje rge je
0J/1y4eHO MO OCHOBY Pa3BOAH-aBakba, a He N0 OCHOBY BepoBaTHONe HacTaHka 3abyHe. HasefieHW paf ykasyje
Ha HEOCHOBAHOCT LIe/IOKYIMHe AOKTPUHE pa3BofrbaBara 6yayhn fa je cnpoBefeHo NCTpaXXmBatbe NOKasao ja
je of 492 npepmeTa of ycBajaa TDRA camo Tpy 04/1y4eHO No OBOM OCHOBY.
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[arbe, y HacTaBky hemo ynopeautu OBY pafiy MOBpefe MO3HaTe O3Hake ca pafHOoM
nckopuwhasarba AUCTUHKTUBHE Mohy. Haume, Kako CMO paHuje HaBenu, uckopuwihaeamy
Je WHXepeHTHa CBECT O MOCTOjatby paHuje Mo3HaTe O3Hake, Kao M Hamepa ga Ce HO0j
NpUGAMKK. Y paHujem feny aucepTauuje jaCHO CMO HamnpaBu/iv pas3/ikoBakbe n3Mehy
nojMoBa AUCTUHKTMBHOCTU W YyrfeAa O3Hake, a caga hemo mucnutatu Mory nu nocrojatu
[iBe CaMOCTa/lHE pajtbe HMXOBOr MCKOpULhaBamwa, WM HYXHO jeflHa nojpasymeBa U
Apyry. Y cnyyajy uckopuviwhasara yrinefa paHuje rnosHate 03Hake, KOPUCHWK CMOpHOr
3HaKa Cce OCfarba Ha No3WTUBHE acouujaumje y Be3n ca HhOoM Yy KBIUTATUBHOM CMUCY. Y
cny4ajy uckopuvwhaeamwa AUCTUHKTUBHE MONK, MakK, KOPUCHWK CMOPHOI 3HaKa Ce OCnaka
Ha Npeno3HaT/bUBOCT oApeheHOr 3HakKa, y CMUC/Y jaunHe ogpeheHor cKyna uHgopmatmja
KOju ce 3a 03HaKy Be3yje. CTora, M1LL/bEHA CMO [a Y KOHKPETHOM C/y4ajy 3amcrta nocroje
[iBe 0OfBOjeHe pagmwe nospefde, umajyhu y Buay [fa uvckopuwhasawe yrnefa O3Hake
noapasymMeBa KOPUCT Of, HY)XHO MO3MTUBHMX acouujaumja Koje ce Besyjy 3a 3awiTuheHu
XWUr, [OK uckopuwhasakbe AUCTUHKTUBHOCTW MNPeACcTaB/ba KOPUCT 0Of, BPeLHOCHO

HeyTpaIHUX MH(opMaLmja Koje ce Be3yjy 3a ofpeheHy 03Haky.

VckopuiuhaBatbe AUCTUHKTMBHE MohK

N oBae nonasvmo of Tora fa je 3a OCTBapere 0Be pajre MoBpefe npasBa Ha MO3HATO]
03HauM Heonxo4Ha CBECT O AUCTUHKTUBHOCTM paHuje no3HaTe 03HaKe Kao 1 Hamepa fa ce
Ha HYy 0OC/OHM. Kako 6UCMO ucnuTann Kpajibe LOMeTe OB pajre OCBpHyhemo ce Ha
AePUHMLIM]Y OUCTUHKTUBHOCTU Kako CMO je MOCTaBuAv Y NPBOj rNasn gucepramje — Kao
NOAOGHOCT O3HaKe Aa BPLUM (PYHKUWjY pa3nKoBara Y OHOCY Ha oapeheHn npousBod.
Takohe, nogceTnhemo Ha aHann3y mefhycobHOr yTuuaja penytaumnje U AUCTUHKTUBHOCTY
O3HakKe, Te 3aK/byyak fa Cy O3HaKe ca pernyTtauujom Hajuelwshe M O3HaKe mMojavaHe

ANCTUHKTUBHOCTKU, MMajyhm y Buay fa je ycnef HYXHO MojayaHe MNPUCYTHOCTU Ha
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TPKALITY OYEKMBAHO MOjayaHa W HWXO0Ba AWCTUHKTMBHOCT'. Hamme, ykonmko je
ANCTUHKTUBHOCT KaTeropuja Koja je ofpeheHa npov3BOLOM Y Be3u Ca KOJUM Ce 03Haka
KOPWCTW, NMOCTaB/ba Ce MUTaHe MOXE /11 Ce OHA UCKOPUCTUTK YNOTPe6oM 1CTe UK CIINYHE
O3HaKe y Be3u ca gpyrayuvjum npoussofoM? Apyrum peumma, fa fiv y ciyyajy nosHatmx
O3HaKa [UCTMHKTMBHOCT [MOCTaje CaMOCTa/lHa KaTeropvja jep O3Haka MpeBasuniasu
Mpeno3HaT/bMBOCT Yycned ynoTpebe 3a KOHKPETHY poby OAHOCHO Ycnyry, WU nocTaje

npenosHat/bnBa cama no cebun?

[a 61cmMO OAroBOpU/IM Ha MOCTaB/beHO NUTakbe nohu hemo of MOMeHyTOr npumepa m3
npakce — ynoTtpebu 3Haka CHANEL 3a ycnyre XOTe/ICKOr CMmellTaja U u3rpagwy
CMmewTajHMx ob6jekata. Hauvme, o3Haka CHANEL mMoxe ce cmaTpaty WHXEepPeHTHO
ANCTUHKTUMBHOM 33 MapdemMe Kao M 3a XOTE/ICKM CMellTaj M W3rpafwy CMeLUTajHUX
objekaTa. Takohe, 6pOjHV MpUMepPKN 13 NpaKce MOKasyjy M Aa je 03HaKa CTeKna fnojavyaHy
AMCTUHKTUBHOCT YC/ief MHTEH3VBHE ynoTtpebe y npomety. MehyTumM, MULLbEeRa CMO [a Y
KOHKPETHOM C/ly4yajy He MOCTOjU MpenvBarbe rnojayaHe AUCTUKTUBHOCTU Beh jeHOCTaBHO
npennBare yrnega, Ha HauMH Kako je 06jallteHO Yy MPeTXOAHOM Morfas/by, a fa je
YMbeHMLUA da je CnopHa O3HaKa M MnojayaHo AMCTUHKTUBHA jeHOCTaBHO OKONHOCT Koja

HY>KHO Wie Y3 uckopuiuhaBatbe yrneaa.

Hanme, nckopuwhaBakbe AUCTUHKTUBHOCTM OM HayenHO MOr/I0 NoCTojaTM OHAa Kaja
KOPUCHMK CMOPHOr 3HakKa >Xefu fa Ce OCMNOHW Ha Tyhy opurvHasHy upejy y Be3u ca
OCMMLL/baBakEM MOCEOHO MHTEPECAHTHON 3HaKa UK CMYHO. MehyTuMm YynUTHO je da nu
KOPUCHWK TO MKaga paaun 6e3 Hamepe fa ce Yje[HO OCMOHU U Ha fo6ap yries Koju y Besu
ca TakBOM 03HakoM noctoju. OAroBOp Ha 0BO MUTake MOXAA NEXN Yy YMkbeHUUM fda y
MPOMETY YeCTO MOCTOjM KOMupare OHUX O3HaKa Koje Hemajy CTaTyC Mo3HaTMX O3Haka, 3a
ynoTpeby y Be3u ca Apyrayvjum npovssoauma. HauenHo, Taga nocToju nckopuhaBare
NPeno3HaT/bUBOCTN N MOCEOHOCTU paHuje nocTojehe O3HaKe, M 3aKOHOAaBal, TO KoA
yobuuajeHnX O3HaKa He caHKUMOoHuLe. MehyTum, MUL/bea CMO Aa TO KO MO3HaThX

O3HaKa PeTKO MOXe 6uUTK cnydaj, umajyhu y Buay ynpaso hMXoBY penyTtauumjy. Ctora,

3 Mpea rnasa npsor gena aucepTauuje, odemsum 111 n V. Moacehamo Ha W3BefeHW 3aK/byuyak Aa
ONCTUHKTMBHE 03HaKEe He MOpajy HYXXHO fa byay v 03Hake ca penyTaumnjom, AOK 0OPHYTO Mo MpaBuy CToju
— 03HaKe ca penyTaLumjom 6uhe 1 03HaKe BUCOKE AUCTUHKTUBHOCTU.
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3aK/byyyjeMO [Ja MaKo Ha4yeNHO MOry nMpeAcTaB/baTv  fABe Pas/iMunTe  pafmbe,
nckopuwhasare ANCTUHKTUBHE MOhK 1 ncKopuwhaBarbe yrnega 03Hake HY>KHO nay jeaHo
C APYrMM Kafa je pey O no3HaTMM O3HakKama. 3ak/bydyjemo Aa je WUCNpPaBHO TPEeHYTHO
pellere fomaher 3aKoHOZaBLA KOju He MpenosHaje unckopuwhasamwe AMCTUHKTUBHE MOhK
Kao nocebHy pafry MOBPeAe YYyBEHOr >XWra, 3a PasMKy Of TPEHYTHOIr pellea Y

OvpekTusn EY.

Ha mcnpaBHOCT HaBefeHOr 3ak/byyka ynyhyjy v npumepu u3 CYACKe Mpakce rae je
pasmaTpaHO MuTawe MoCTojarba MCKopulhaBarba AWCTUHKTUBHOCTM MO3HATe O3HAaKe.
Mpumepn Koje heMO WM3NOXMTU YMpaBO MOKasyjy fa je nuTawe WcKopuwhaBarkba

ANCTUHKTUBHOCTU HYXXHO NOBE3aHO Ca NMNTakeM VICKOpVILLIhaBaH:a yrnega xxura.

ECIT je 0BO NuTate KOMEHTapUcao y oanyum y npeameTy TDK4, y KOjeM ce of/ly4mBano
0 3alITUTK CTapuje permcTpoBaHe O3HaKe TUTY/apa KOju je KOPUCTMO O3HaKy Yy Besu ca
NpoM3BOAUMA 33 PEenpoayKuMjy W NpeHoLleke 3ByKa W CIMKE. Y OKBUPY CBOjUX
WHTEH3VBHUX PEKNaMHUX aKTUBHOCTW, TWUTYy/Nap OBE O3HaKe CMnoH3opucao je 6pojHe
MaHuecTalmje 3abaBHOr KapakTtepa. CynpoTcTaB/beHa Mmsaha 03Haka KopuwheHa je 3a
obenexaearwe ofehe. Vimajyhm y Buay CNoOMeHyTe peknamHe aKTUBHOCTU Koje cy
nofpasymeBasie U UCTULaHE CTapuje 03HaKe Ha OAeBHUM npeamMeTMa (Majuuama, Kanama
N CNNYHO), CY[ je Hawao Aa 6m ynotpeba mnahe o3Hake npeacTas/basa MCKOpULLhaBare
yriega TWTynapa CTapuje 03HaKe Kao MO3HaToOr CrOH30pa monynapHux Aorahaja®. Nakxo
ce oBa oanyka y Teopuju'®® KomeHTapulle Kao peneBaHTHa Mpakca 3a MUTare
nckopuwwhasara AUCTUHKTUBHOCTM O3HaKe, CMaTpamo [Ja ce HaBeleHO He MOXKe cMaTpaTy
TaYHUM. YTNpaBO CYMpOTHO, OBa OfJlyka MoOKasyje fJa Ce WcKopuwhaBawe
ANCTUHKTMBHOCTY HE MOXe MocMaTpaTty OfBOjeHO Of McKopulihaBawa yrieaa O3Hake.

Ouewyjyhn noctojare Mckopuhasawa ANCTUHKTUBHOCTM 1 penyTaunje, Cya ce ocnama

% Mpecypa Esponckor cyga npaspe, Aktieselskabet v. Office for Harmonisation in the Internal Market
(Trade Marks and Designs) (OHIM), T-477/07.

Sy npunor osor cojctea Cyj HaBOAM fa je Pey 0 KOHLEePTUMa TOKOM [eBeAeceTux roguHa u 1o TuHe
TapHep, PonimHrcToHca, ®una KonunHca, 3atmm CBETCKOM MPBEHCTBA Y atnetmum 1983. goanHe 1 CINYHO.
Bugetun nog taukom 53. ognyke, T-477/07.

%8 Mpumepa pagyn Bnawkosuh Keenuja (2016).
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Ha 3ay3eTu CTaB y paHujoj npakcn™®’ Te HaBOAW A2 KOHLENT HenojaiHor uckopullhaBarba
AVCTUHKTUBHOCTM UM yrieAa noapasymeBa c/lyvajeBe rae nocToju jacHa ekcrinoarayunja un
GecnnaTHa BoXHba'*® Ha ,,penoBMMa“ Mo3HaTe O3HaKe OAHOCHO Ja Ce TPryje Ha OCHOBY
eHe penyTaumje. HaBefeHW cTaB yKa3syje Aa Ce 3a MOCTOjate OBUX 006MMKa MoBpene
3axTeBa jacHa 1 yneyaT/bMBa, HeIBOCMUC/IEHA MHAMLM]a OCakbakba Ha Tyhy 03Haky. [arbe,
y npecyan y npeameTy Loreal SA v. Lancome'®, ECIM je Hawao ga vckopuiwhasarbe
yrnega vunnm AUCTUHKTUBHOCTM CTapuje O3HaKe NOCTOjU Kaja KOPWUCHMK MOKyLlaBa fa ce
HacNoHM Ha npuBnavehn KapakTep O3Hake M Ja CBOje MPOM3BOAE Njacupa Ha TpXuwTe
HEroB1X NPomn3BoAa, ca LUW/beM [a UCKOPUCTU NPUBPELHE Harope TUTY/Mapa a fa My 3a TO
He NPY>XM HWKAaKBY HakHady. YKasyjemo [a je HaBefeHW CTaB MOBpLUaH, Mpe ceera jep
MPOLUMpPEeHa 3aliTuTa nogpasymeBa YNpaBO 3alUTUTY Y OAHOCY Ha MPOM3BOAE KOju ce
KOpWCTe Ha pyraynjem TPXMLITY. HaBegeHa npecya jow jeaaH je nokasatesb Tora ja ce
nuTakba Mckopuwhagawa yrnega U AUCTUHKTUBHOCTM Yy MPaKCU HWKada He nocmatpajy

0[1BOjeHO.

[Mpakca HemMaykor npaBa Takohe MokKasyje Aa je NvMHWja u3mehy AUCTUHKTUBHOCTU U
penyTauuje y cMucny nckopuiwhaeara kao 06/11MKa NoBpese npasa Ha No3HaTUM O3HaKama
BPNO TaHka. Haume, y npeameTy Lila-Postkarte’™, Casesnu BpxoBHM cya Hemauke je
CMaTpao fa rnocToju He/ojanaHo UcKopuwhaBarwe AUCTUHKTUBHE MOhK O3HaKe y NUTamwy.
Cnop ce 0fHOCKO Ha NPofajy /bybuyactTux pasrnefHuua ca WabUBUM CTUXOBUMA KOjU CY
y cebu cagpkanum CnoMumarbe peun munka. Ty>Kunay, je Hocuial, XXura y /byomyacToj 6oju
3a obenexasarbe 4OKOMaZe, Kao M OpOjHUX [PYrUX >KMroBa Yy peun Muika, Takohe
perucTpoBaHnx 3a nocnacTuue™. Y 0BOM npeAMeTy HaffeXHW CyA0BM Cy HaWAM Aa
MOCTOjU Hamepa TY>eHe [a Ce OKOPUCTW YrnefoM OLHOCHO Na>KmOM KOjy 360r CBoje

MO3HATOCTM YXKMBA O3HaKa TyXuoua. Mull/beta CMO Aa OBakKBa AUCTUHKLUMja u3Mehy

Y MpegmeT T-67/04 Spa Monopole v OHIM — Spa-Finders Travel Arrangements (SPA -FINDERS) [2005]
ECR I1-1825;

18 O heHoMeHy BecnnaTHe BOXHE Y KOHTEKCTY Mpasa MHTeNeKTyanHe CBOjuHe BuaeTy y: Barnes David W.,
»A New Economics of Trademarks“, Northwestern Journal of Technlogy and Intellectual Property, vol 5/1,
2006 .

S Mpecypa EBponckor cyaa npasge, Loreal SA v. Lancome, C-487/07

0 Mpecypa CasesHor BpxosHor cya Hemauke, 6poj | ZR 159/02 od 03.02.2005.

151 33 6AVKM MPUKA3 YMHEHNYHOT CTakba BuaeTu y Kcenuja Bnawkosuh (2016), 164.
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yrnefa n naxwe KOjy M3asmBa CTapuMja O3HaKa npukasyje ynpaso pasnky usmehy
nckopuwwhasara penyTaumje U AUCTUHKTUBHOCTU. BPXOBHU Cy NOCEOHO HaBOAM MaXky
KOjy 360r NO3HaTOCTU Y)KMBA O3HaKa TYXMoLia a 360r Koje ce Mory nobyamTtu acounjaumje
0 MNOBE3aHOCTW Ca HEroBMM O03HAKOM. Mako cmaTpamMo fJa je nuTakwe acouujauumja o
MoBe3aHOCTU OfBOjEHO MuTare, CAaKEMO Ce Aa WCKopuwhaBakwe AWCTUHKTUBHOCTU
npefcras/ba YNpaBo Ocfarakbe Ha MOCe6HY Naxky KOjy m3asvBa crtapuja o3Haka. Ocum
HaBefeHOr, OBa npecyja npeAcTae/ba M fobap npumep onpagasajyher pasnora Koju
NCK/byYyje NocTojare NOBpPese NMO3HATOr XNra, CBe U OHAA Kaja NocToju uckopuwlhasarbe
AVNCTUHKTUBHOCTM 1nun yrnega. Hanve, BpxoBHu cy Hemauke 3ay3eo je cTas fa umajyhu
y BUAY Aa Ce XU KOpUCTU Y 06/IMKY YMETHUYKOI CTBapaiallTBa O4HOCHO M3paXKaBarba,
OBOM MpaBy Ce MMa aTh NpuUMart y OAHOCY Ha XXur. [pyrmM peuynmva, cnoboga yMeTHUYKOr

n3paxkaBatba CMaTpa Ce onpaBAaBajynim pasfiorom 3a Kopuiuherbe Xura.

OcuM HaBeAgHUX AuneMa OKO NprMeHe cTaHaapia onpasfaBajyhnx pasnora u 6/1CKOCTY
WHCTUTYTa UcKopulihaBatba AUCTUHKTMBHOCTY OHOCHO Yriefa, 0Baj npeameT ynyhyje un

Ha OTBapare jeaHe XMMNoTe3e 0 pafrh uckopuwhabarwa ANCTUHKTUBHOCTA Kao MOCEOHO]

paaLy noBpese.

Vmajyhun y Bugy paHuje U3HETU 3aK/byyak [a nojayaHo AUCTUHKTMBHE O3HaKe He mMopajy
HY)XHO Aa 6yay nosHaTe, afiM fa No3HaTe O3HaKe MOPajy HY>HO Aa 6yay M nojayaHo
OUCTUHKTUBHe, ncnutahemo Tesy fa ce Kof uckopuwhasamwa AUCTUHKTMBHOCTY MO3HATUX
O3HaKa pagy O OHOj AWCTUHKTMBHOCTM KOja je ynpaBO pe3y/nTar Mo3HaTtocTW, [ak/ie O
CTeYeHO] AUCTUHKTMBHOCTW. [pyrMm peymma, umajyhu y Buay Aa npaBo >Xura He
perynuiwle uckopuwwhaeawbe OUCTUHKTMBHOCTM >KMUroBa ca Yyobu4ajeHOM CHarom
obenexkaBara, MOXe Ce MOCTaBUTK NUTae fa /I je MpegMeT 3alluTuTe 3anpaBo CTeyeHa

ANCTUHKTUBHOCT, OHa KOja je pe3ynTtaT MHTEH3MBHe YNoTpebe y npomMeTy?

Ofrosop Ha O0BO nuTawe Tpebano 6v fa [LoBefe [LO MOjallmera pas/vke u3Mehy
nckopuwhaskba yrnefa n AUCTUHKTUBHOCTU, Y CMUCTTY U3/I0XKEHOT 3anaxara 0 C/IMYHOCTA
0BUX pagtn. Kako je paHuje HaBeAeHO, CTeyeHa AMCTUHKTUBHOCT MpefcTaB/ba MnojavyaHy

MOAOOHOCT HEeKe O03HaKe fJa WAEHTU(UKYje MPOM3BOA KOju 06enexasa, ycnen HeHe
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WHTEH3MBHe ynoTpebe y npomeTy. [l0 nojayara OBAKBOI CBOjCTBA A0/1a3n ycneq UCKYyCTBa
YUYECHMKA Ha TPXWULITY KOjU HAKOH MOHOB/LEHOr CycpeTa ca 03HaKOM MamTe YTUCKE O
NMpou3BoAY KOju je hOoMe 06eNieXXeH, Yume CKyn acouumjaumja Koje 03Haka HOCK MocTtaje
yrneyaT/bMBUjU Y HUXOBOj CBECTU. Tako O3HaKa nocTaje NogobHa fa 6pXke N KOHKpeTHUje
npu3oBe MHMopmauMje O nNPOM3BOAY Y CBeCTM MOTpollaya, YMMe TrocTaje W
AVNCTUHKTUBHMjA 3a KOHKpeTaH npomussog. Osde npumMehyjeMo Ja HaBefeHO HUMje HY>XXHO
MoBe3aHO Ca HaCTaHKOM Yriefa O3HaKe — YMHEHWLA je [a U OH HacTaje Kpo3 Bpeme U
MCKYCTBO MOTpoOLUIaya ca NpOM3BOAOM KOjU je O03HaKOM O6enexkeH, anun 3a pasinky Of
AMCTUHKTUBHOCTU MMa [0AATHY KBa/IMTATMBHY AMMEH3UjY Koja nogpasymesa oppeheHe

NMO3NTKBHe BPEAHOCTN KOje Ce 3a 03HaKy Be3yjy.

Wcnutahemo wTta TayHo nofpasymeBa McKopuwhaBarwe CTeYeHe AMCTUHKTUBHOCTM 3a
pasnuKy of uckopuwhasara WHXEPEHTHE AUCTUHKTMBHOCTW. YNpaBo nocebHa nojadaHa
MaXmwa, KOjy je KOHCTatoBao M BpxoBHM cyfn Hemauke, MOXe NpeAcTaB/baTh Ln/b
oroHallawa O03HaKe O0f, CTpaHe KOHKypeHarta. [lpumehyjemo fa 3a pasfiMky Of
nckopuwhasara yrnega, rge je Uwb fJa Ce OC/IOHM Ha KBaIMTATMBHO ofpefeHe
acouujaumje Koje o3Haka Be3yje, Ko MCKopulhaBatba CTeYeHe AMCTUHKTMBHOCTWU HUje
LUW/b npey3umarbe oApeheHnX acoumjaumja Koje nosHara o3Haka Besyje 3a poby 04HOCHO
YCNYyry Koja je meH npegmeT obenexaBawa. HanpoTve, OBAe je UWb Npey3Mare
YMeyaT/bBOCTM 03HaKE U HeHe NOA0OHOCTU fa NpuByYe Naxky, OAHOCHO Aa ,,3amnajHe 3a
OKO", yyeCHMUMMa Ha TPXULWTY. MnTare je fa M ce 0BakBa BPeLHOCT MOXe OCTBapUTh
O[HOCHO MpeHeTn 6e3 MpeHOLLEeHa acouujaumja Koje Cy ycnef WMHTEH3UBHe ynoTpebe
Be3aHe 3a 03HaKy y nuTamwy. Halle je MuL/bere Aa He MOXE. Y3MMMO 3a Npumep 03HaKy
Hajku, Koja npefcTtaB/ba jeAHOCTaBHW MpPUKa3 3aKPWB/bLEHE JIMHWjE MOMYT O3HaKe 3a
WTUKNMparwe. OBa 03HaKa [AePUHUTMBHO YXKMBa CTeYeHY AUCTUHKTUBHOCT. MOXeMO
MoCTaBUTK MUTake Aa M 61 ynoTpedbom 3a obenexasare 6aITOBAHCKOr nMpubopa morna
O6UTN npeyseTa HeHa nojayaHa OUCTUHKTMBHOCT, a fa MpW Ce Mpu TOMe He MpeHoce U
acoumjauuje y Be3M Ca YyBEHOM CMOPTCKOM ONpeMOM KomnaHuje Hajku. Hawe je

MULL/bEHE A je OAroBop HeratmeaH. OBO CTOra LUTO je CTeYeHa AUCTUHKTUBHOCT YCKO
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rnoBesaHa Ca WCKYCTBOM MOTpOLLUAYa, a Koje je MaK HY)XHO YC/OB/bEHO HACTaHKOM

ofpefeHor yTucka o KopuwheHom nNpon3soay, O4HOCHO acoLumjaunja o hemy.

3BeleHOM aHanM30M MoKasaim CMO fJa NuTake uckopuwhaBatwa AWCTUHKTUBHOCTY
O3HaKa Ko Mo3HaTMX O3HaKa 3anpaBO MNpeAcTaB/ba MCKopuhaBare HUXO0BE CTEYeHe
ANCTUHKTMBHOCTW, OAHOCHO MOCe6HE NaKkbe KOjy y NpomeTy nobyhyjy ycneg MHTEH3MBHE
ynoTpe6e 1 jaumHe acoumjaumje Koje cy Ha Taj HaumH Be3aHe. [lasbe, aHaIM30M MHCTUTYTa
CTeyeHe AMCTUHKTUBHOCTM MOKa3aan CMO [a heHO MCKopULLhaBare HYXXHO noapasymeBa
ocnatbarbe Ha acouujaunje ogpefheHor KBanmTeTa, Te Aa HUje moryhe ycrnoctaBuTu pasinky

n3mehy pagmu ckopuwhasatba yrieaa v pafme uckopuiihaBatba AUCTUHKTBHOCTY.

HapywaBaHe yrnega

HapylwaBarbe yrnega je pagra nospege nosHaTe 03HaKe Koja ce MOXe AeuHMcaTh Kao
noropLuaBake KeasuMTeTa acouumjaumja Koje ce Besyjy 3a ofpeheHn 3HaK Yy BpeaHOCHOM
cmucny. Havmve, [0 Hapylasaka yriefa Aonasun Kafa ce 03Haka ynotpebsbasa y Besu ca
NMPOM3BOAOM KOjM je nowmjer KBaMTeTa Uan je4HOCTaBHO Cnabujux KapakTepucTuka of
OHOF 3a KOji ce Be3yje no3HaTa 03Haka™. C Apyre CTpaHe, HapyLLiaBate Yriea Moxe ce
AedhmHMcaT U Kao NpomeHa acouumjaumja Koje ce Bedyjy 3a oapefeHn 3HaK, Koja He mopa
HY>XHO GUTY HUXOBO MoropLuaBare. Hama ce YiHM fa je 0Baj ApYru 06/MK AethmHUCaHa
NPUMepPeHnju Te Ja caMO TakBUM TyMauyeremM OBOI MojMa OH OCTBapyje CBOjy CBpXY. Y
CYNpPOTHOM, 6110 61 3aHUM/BMBO UCMUTATU UMa /I CMICNA MPOMNUCUMBATY OBY pafhy Kao
penaTMBHY CMETHY PErncTpaumjn o3Hake Koja je CamyHa unn naeHTUYHa no3HaToj o3Haum.
OBO cTOra LUTO Ce O3HaKe YeCcTO MpujaB/byjy 3a 3alWITUTY MpPe Hero LTOo MocToju 6mno
KakBa yrnotpeba y NpoMeTy, Te je HeMo3HaTO KakBe Cy KapaKTepucTMKe nponssoga Koju he
bUMe OUTU 06eneXxeHa OAHOCHO KakBe he 6UTKM acouumjaumje Koje he cnopHa O3Haka
HOCUTK Y 6yAYhHOCTU — HUje HeMoryhe 3aMUCINTK [a Ce OHA KOPUCTM Ha TakKaB HauvH Aa

HOCW 4YaK ¥ MO3UTMBHM]je acoumjaumje Of OHUX KOje Ce Bedyjy 3a NMo3HaTy O3HaKy, Te Aa

52 0 Tewkohama yTBphMBarba HacTaHKa OBe MmocneauLe BuaeTH Bule y: McCarthy J. Thomas, “Proving a
Trademark Has Been Diluted: Theories or Facts?”,Houston Law Review, Vol. 41, 2004. Takohe B1aetn u:
Morin Maureen, Jacoby Jacob, ,,Trademark Dilution: Empirical Measures for an Elusive Concept“, Journal of
Public Polic & Marketing, Vol. 19, Issue 2, 2000, cTp. 265-276.
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3anpaBo He 6U LUTETUNE HEHOM Yr/iedy Ha ONncaHW HaumMH. YnpaBo 360r OBOr aprymeHTa
cmaTtpamo fa je npaBu/HMjE TymMauMTW MnojaM HapyllaBaka yrriefa Kao Ouno KakBy

NpOMeHy Y acoljaLjama Koje ce Be3yjy 3a KOHKpeTaH 3HaK ™.

HapyLuaBarbe JUCTUHKTUBHE Mohi

CneunpuyHOCT Mo3HaTe O3HaKe or/efa ce y TOMe LITO caapxu Behu 6poj acoumjaumja n
caMUM TUM CTBapa KOMMETHU]Y W YNeyaT/byBujy CIMKY O NPOU3BOAY HOME 00eNeXEHOM.
Havme, [OK 03Haka ca yobuyajeHOM CHaroMm obefnexaBarwa KOZ MNOTpollaya CTBapa
acouujaumjy Ha ofpeheHn npow3Boh, KOL O3HaKa ca MOBMLUEHOM AWCTMHKTMBHOLWhY
cTBapa Ce He caMO acouujauyuja Ha cam NPOW3BOA, HEro W [AMPEKTHa acouujaumja Ha
oApeheHe 0COOMHe Koje ce 3a MPOU3BOA Belyjy — Y TOMe Ce W orfiefa KOMyHMKauoHa
(hyHKLMja 03HaKe, Kako CMO Harpes, o6jacHunmn. Pelymo, Ha o3Haky Vio*** noTpowwaun y
Cpbuju Hemajy HeKy MocebHY acoumjalnjy — y3 CyCpeT ca 0BMM MPOM3BOAOM Y HUXOBOj
CBECTM Be3a0 6OM ce 0Baj 3HaK 3a BOAY KOja je hMMe 0benexeHa, u To je cee. [oK ce
peuumo 3a 3HaK ,,Ma3ga“ Be3dyje ganeko Behu 6poj acoumjaumja, MOYeBLUM Of MNpBe
AVPEKTHE Koja ce 0fHOCK Ha BO3W/a, ain NOTOM U acoumjauumja Ha lyKcy3, Ha 6p3nHy, Ha

KBINTET U CI.

HapylwaBare ANCTUHKTMBHE MOhM MOCTOjM OHAA Kafa ce HapyllaBajy Te ,,CEKyHAapHe
acouujaumje” Koje nosHaTe 03HaKe CTBapajy y CBeCcTu noTpoLuaya. [1o oBaksor owtehewa
[0Na3n YKO/IMKO Ce 03HaKa KOpUCTM Yy Be3u ca OMN0 KOjum Apyrum Mnpov3BOAOM, KOju
CTBapa fpyraumje acouujaymje Kof noTpowava. Havme, YKOIMKO 6OM Cce 03HakKa
»,Mepueaec” KopucTuna 3a XpaHy 3a fce, y CBeCTM NOTpoLLaya 61 ce noMeLLane pa3nmunTe
acouujaumje y Besn ca OBMM 3HaKOM W 0benexaBaHVM Npov3BOAMMa, LITO 61 JOBEO [0

HapyLUaBaha jeJMHCTBEHOCTM acouujaumja Koje oapehyjy nponssos Mepuegec.

153 OBpe joww jeHOM yKasyjemMo Ha TEPMUH Koju KOPUCTYM AoMahu 3aKOHO/ABAL, — HaHOLLEHE LUTETE YrAeqy,
KOju, CYNPOTHO 3aK/byuKy KOju CMO M3Henu, ynyhyje Ha Tymayere Aa ce yrnef 3anpaBo KBapu, Meka Ha
notumje.

154 OBOM 03HaKOM O6enexasa ce (hralmpaHa Boga.
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MocToje pasnMuMTX NPUCTYNN Y NpaKCW MO NUTary TOra LUTa Ce CMaTpa HapyLUaBaHeM
ANCTUHKTMBHe  Mohn™®.  HajpagukanHmju  npucTyn  nogpasymeBa  HapyluaBarbe
[NCTUHKTVBHE MONN 03HaKe YBeK KaJa 03Haka Koj NoTpoLLaya He 13a3uBa ceharbe camo Ha

156

jeqHor cy6jekta ™. [da/be, HEKM TeopeTnyapu AeuHuLY cnabrbewse AMCTUHKTUBHOCTU

03HaKe Kpo3 BPeMeHCKY AMMEH3Njy acoLmjaLmja Koje 03Haka Ko noTpoLuaya usasmea. >’

Takohe ce y Teopuju HaBOAM [a HapylLLaBake AUCTUHKTMBHE MOhU UCK/by4yje MoryhHocT
3abyHe, U 06pHYTO. Hanme, y Be3n ca Kopuwhewem UCTe WAN CMYHE O3HaKe 3a [Ba
npon3BoAa, Kof NoTpoLlaya Mory HacTaTtu [iBe NocneauLie Koje ce MefycobHO UCKbYuYjy —
nnn noctoju MoryhHocT 3abyHe (OAHOCHO acouwmjauumje), uam MNocToju jacHa CBeCT fAa

NnoBe3aHOCTN HEMa a/In A40/1a3n A0 owTehera ,D,VICTVIHKTVIBHOCTVIlsS

. O 0BOj gunemu je 6uno
peus y paHujem TekcTy paga’™, Te v OBOM MPUAMKOM WM3HOCMMO 3aK/byuak fda Ce He
CNaXkemMo ca HaBefjeHM CTaBOM Te fja CMO MULL/bEH:-a Aa je Moryha yrope/Ha seposaTHoha

HacCTaHKa 3a6yHe 0 Nopexkny n HapylwaBake ANCTUHKTUBHOCTN.

CXOfHO CBEMY HaBefeHOM, jaCHO je fa MoCcToje pasnnuumTi Npuctynu oppehewy paghe
HapyLlaBawa AUCTUHKTMBHE MOhM no3HaTte o3Hake. Monasehn of paHuje ogpeheHor nojMa
ANCTVHKTMBHOCTM, Kao W PasfMKe Yy HEeHWM WHTEH3UTETVMA, MOXEMO 3aK/byunTn fa
HapyLuaBawe AUCTUHKTMBHE MOhWM npefcTasB/ba Cnab/bere NMOA0OHOCTM 3HaKa [a BpLUM
pa3/IMKoBare KOHKPETHOr Npon3BoAa Y NPoMeTY, OAHOCHO cnabrbere Bese n3Meh)y 3Haka u
NH(opMaLmja Koje oHa HocK. Kiby4yHO nuTame je 3anpaBo Ha KOjuU HauuMH [onasn 4o 0Be
nocneauLie, 0AHOCHO Kako je cBe Moryhe HapyLIMTU AWUCTUHKTMBHOCT 03Hake™®. Takofe,

MUTawe je 1 fJa M ce ANCTUHKTUBHOCT 03HaKe MOXE HapyLUMTW UCTUM paftbama U OHAa

1% 3a pasnnunTe npuctyne y npasy EY n CA/L sugetu: llanah Simon Fhima, “Dilution in the United States
and European Union (and beyond) Part II: Testing for Bluring”, Journal of Intellectual Property Law and
Practice, Oxford, Vol. 1, 2006. Takohe Bugetu u: McCarthy J. Thomas, ,,Dilution of a Trademark: European
and United States Law Compared®, The Trademark Reporter, VVol. 94, 2004, cTp. 1163-1181.

156 Cras 3ayseT y ognyum y npeamety Mattel, Inc. v. MCA Records, Inc., 296 F.3d 894, 904 (2002). Buwe o
osome y: Bradford R. Laura, ,,Emotion, Dilution, and the Trademark Consumer*, 23 Berkeley Tech. L.J. 1227
(2008).

7| bid.

158 Beebe Barton, (2007), thycHoTa 61.

19 Boposat, Bnagumup, gokTopcka aucepTaumja (2017).

%00 tome Kako ce yTBpRyje HacTaHak OBe mocneauLe BuaeTY BuLLe y: Jacoby Jacob, “Dilution in Light Of
Victoria’s Secret: The Psychology, Varieties and Measurement of Trademark Dilution”, New York University
Centar for Law& Business Paper Series, 3/20, 2003.
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Kafa je pey 0 yobmuyajeHO AUCTUHKTMBHMM O3HaKaMa M OHAa Kaja je ped 0 nocebHo
AVNCTUHKTUBHUM O3HaKama. Y Uu/by aHainse 0BMX AWIEMa, Y Hape4HOM Aeny avceprauuje
ncrnmtahemo rnojam mMMcaoHOr MoBe3nBatba 03HaKa Kao K/iby4YHOI efleMeHTa pafbu nospese

Mo3HaTor Xura.

NMojam MucaoHOr rnoBe3nBaka 03HaKa Kao efleMeHTa NoBpe/e no3HaTe 03HaKe

Mojam Mm1caoHe Be3e TemMa je Koja Yy Npakcy 1 TeOpMjy Mpasa Xura 13as3sa BeNNKY Naxby.
Wmajyhn y BuAy fa je XWUr y OCHOBM MpaBO KOjUM Ce LUTUTU OOAMK M3pakaBarba
MH(opMaLmje, Te YNEHNULY Aa /byan onaxajy u obpahyjy nHdopmauuje nyTem YyaHuUX
a/in M MMUCAOHMX NpoLieca, MOXXEMO pehn [a je NuTarke MUCA0He Be3e LieHTpa/iHa TeMa Of
KOje 3aBuCK NpumeHa OpojHUX MHCTUTYTa y npaBy >ura. [pe cBera, nuTawe CINYHOCTU
O3HaKa [AWPEKTHO je YC/IOB/bEHO MUTakeM MWUCAOHOr MnoBe3vBamwa. [10TOM, NuUTame
ANCTUHKTUBHOCTU 03Hake Takohe je ofpeheHO heHOM nofgo6Howhy Aa CBOjOM M0jaBOM
3a30Be Xe/beHe MUCAoHE MPOLLECe Y CBECTU YYECHMKA Ha TPXMLWTY. Ha nocneTky, nutarme
BepoBaTHOhe HacTaHKa 3abyHe Yy penieBaHTHOM fefy jaBHOCTU HerocpefHo je ogpeheHo
(PYHKUMOHMCabEM MUCAOHOr MOBe3nBara Yy /bYACKO] CBECTWU. Y CKIafy Ca HaBeLeHWM,
nojam mucaoHe Bese U3Mehy CynpoTCTaB/bEHWX 03HAKa Pas/IMuUTO je TyMauyeH Yy Mpakcu
pas3nuNTUX JypucamKLmja. Ha oBOM MecTy npefctaBuhemo CaxeTu npukas passoja 0BOr

nojma’®,

Hanme, npe yjegHavaBarba NpaBa [p)kaBa YniaHuua EBporncke yHuje, NuTawe OnacHoOCTU
3abyHe je 61NO perynmMcaHo penaTvBHO YjefHaueHO — 3a 3alUTUTY CTaHapafHUX O3HaKa
3axTeBasia Ce C/IMYHOCT O3HaKa Kao M BepoBaTHOha HacTaHKa 3abyHe y NpoMeTy. 3alTuTa
No3HaTUX O3HaKa 6una je oapeheHa nnm Kpo3 npaBo Cy3bujara HenojaiHe KOHKYPeHLUuMje
WNN KPO3 NpaBo XWra, re je ycnoB/beHa no3Hatollhy 03HakKe Kao M HacTaHKOM HeKe 0f
nponucaHnx nocneamua pagwy nospefe (owTteherwa 1 MckopuwhaBara yrnega 0gHOCHO

AVCTUHKTUBHOCTW). JefuHa perynatuBa Koja je 6UTHO ofyaapana of HaBeAeHOor cucTema

181 Bnawkosuh KueHuja, fokTopcka gucepTtaumja (2016), 124.
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jecy 3emmbe BeHenykca'®, unju je 3aKoH NponMCKBaO 3aLITUTY 3a CyYaj CAMYHNX O3HaKa
6e3 ycnoea ornacHocTK 3abyHe. OnacHOCT 3abyHe y cmucny nponuca BehuHe 3emarba
nofApasymeBasia je TaK03BaHy OMACHOCT 3abyHe Yy YXXem cMucny (AMPEKTHY 3aMeHy
Npon3Bofa, OAHOCHO YBepewe fAa je Npou3Bof 06eNeXeH CynpoTCTaB/bEHOM O03HAKOM
3anpaBo NMPoOW3BO/A TUTYNapa Xura Koju ce nHade o3HayaBa HeroBOM CIMHHOM WU UCTOM
03HaKoM). 3a pa3nnMKy of MojMa OrnacHOCTM 3aMeHe Y Y)KEM CMUC/Y, MOCTOjU U OMacHOCT
3aMeHe Yy LMpeM CMUCNY Koja Mopef HeBefeHOr npumepa 3abyHe o6yxBaTa U Cinydajese
rAe jaBHOCT npaBu pasnnky mamehy o6enexeHMX Mpom3Boga, CXBaTa [a je pey O fAga
pasnnuymTa Npou3Boda, anv je y yBepewy UM Aa noTudy of Uctor cybjekra (TuTynapa
XUra), Unn og NPpUBPEAHO NoBe3aHnX Nuua. Jakne, 0BAe HUje pey 0 3a0yHU 0 MAEHTUTETY
Hero o 3abyHu o nopekny. lNMopen HaBedeHa [Ba CMy4aja, OMAaCHOCT 3aMeHe Yy LUMPEM
cMucny obyxsaTa M OMAacHOCT 3aMeHe Ko cepujckux xuroa'®®. Cee HaBegeHo
npeAcrae/ba NnojaMm OnacHOCTW 3aMeHe, KOju noapasymeBa HacTaHaK MyUcaoHe Bese M3Melhy
CYNpPOCTaB/bEHMX O3HAKa Ha HauMH Aa Y CBECTM MOTpoLlaya HacTaHe HeKa Of, HaBeAeHMUX
nocneguua. CBu 0BM 06NMLUM OMACHOCTW 3aMEHe KapaKTepUCTUYHM Cy 3a CTaHAapaHy
3aLUTUTY XWUIOM, FAe NpeAcTaB/bajy YC/I0B 3a Npyxarbe npasHe 3awTute®,

MpBa Aunema HacTana je kaga je AoHeTa mpea [upektusa’®

KOja XapMOHM3yje npasa
Ap>XaBa ynaHuua n3 obnactv npasa xura. Havume, 0BoM [MpPeKTMBOM NponucaHo je aa he
Ce 3alT1Ta 03HaUM NPYXUTKU Yy CNyyajy BepoBaTHOhe HacTaHKa 3abyHe, Koja yK/by4yje u
MoryhHoCT foBOfera y Be3y. Y CTPYYHO] jaBHOCTW MojaBuna Cy ce pasinumta Tymadera
oBe oapenbe, Koja ce MOry rpynucaTu y Apa cKyna — OHa Koja cmatpajy Aa je nojam
[oBONea y Be3y 06yxBaheH ornacHOLWhy 3aMeHe, U OHaj KOju cMaTpa Aa To Huje Beh ga my

npeacTaemba antepHatuay .

192 1 bid, thycHoTa 487.

1% | bid, 125.

164 3a BuWe O nojMy onacHOCTM 3ameHe BuAeTW y:Bnawkosuh BOXuH, ,HoBM NpucTyn y ogpefuBarby
0MacHOCTK 3aMeHe y wunpem cmucny®, MNpaeo 1 npuepeaa, 6p. 4-6, 2013.

1% Nupektnsa 3 1988. roguHe.

1%6 B nawikosuh KceHuja, ,,3alUTiTa No3HaTVX Xurosa no Jupektvsu E3 6poj 89/104/EE3“, AHanu MpasHor
(pakynteTa y beorpagy, 6p. 1/2013, cTp. 266-280
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MpBY cTaB nogpasymesa TO fa J0BOhere y Be3y npeAcTas/ba 06/IMK OMacHOCTM 3aMeHe Y
lWnpemM cmucny, rae Koj noTpollada HacTaje YBepere [a MNpov3BOAM 06enexeHu
CYNpoTCTaB/bEHUM O3HaKama MoTWUYy Of ABa pas3nMuuTa anv NpPUBPeAHO MoBe3aHa /unua
(3abyHa 0 nopekny). [pyru cTaB nogpasymesa fa f0BOhere Y Be3y He NogpasymMeBa HUTK
jefaH 06nmK 3abyHe 06yxBaheH LIMPUM MOjMOM OMacHOCTU 3aMeHe, Beh aa npeacTaB/ba
MMCA0OHO NOBe3UBake Apyradvjer KBnTeTa, r4e y CBecTu notpowaya mnaha o3Haka byau
cehatbe Ha CTapujy, Mako He HacTaje HMKakBa MNOrpewHa npeacTaBa O HUXOBO]
MOBE3aHOCTH.

OnpaBparke 3a 0OBakaB CTaB Hafaswan Cy CTpy4dhaum 13 3emasba beHenykca, Koju cy
TBPAUN Ja je 0BO pellerwe [AupekTvBe UWbaHO ofpefeHO Ha HaunH fJa obyxBaTu u
peLlerba HMXOBOr 3aKOHa, KOje Huje 3axTeBasio MOCTOjake OnacHOCTWU 3aMeHe Beh camo
CIMYHOCT 03HaKa. Ha nocnetky, Tymadewem ECI1-a y npecyam y npegmeTy C-251/95',
CTaB/beHA je Tayka Ha OBe AunemMe, Te je NoTBphHeHO Aa nojam AoBOMewa y Be3y y cMuUciy

un. 7.8 He npencTaB/ba aNTepHATMBY OMAcHOCTY 3aMeHe, Beh je 06yxBaheH OBVM MOjMOM.

CtaB/bajyhy HaBefleHO Y KOHTEKCT 3allTUTe MO3HATMX XKUIOBa, Teopuja je Jasbe passuia
rnojam Mm1caoHe Be3e Te je HarpaB/beHO Pa3/IMKOBaHe U3MeNY acounjaTUBHE BE3E Y YXKEM U
y wmpem cmucny™®. AcoumjaTuBHa Besa y y)KeM CMUCTY MNpeAcTaB/ba YMpaBo 06MKe
MMCAOHMX MOBe3nBakba KOju Cy CBOJCTBEHW 3alUTUTWU O3HaKa ca CTaHAapAHOM CHarom
obenexaBara. [lakne, OBa Be3a MofpasymMeBa HacTaHak ofpeheHe BpPCTe MOrpeLLHe
npeacrase 0 06en1eXXeHOM NPoM3BOAY, KOjU Ce MOXEe OAHOCUTM WAWN Ha HEeroB MAEHTUTET
NN HeroBo nopekno. Ca Apyre cTpaHe, acouunjaTMBHa Be3a Y LUMPEM CMUCNY MOCTOju
OHAa Kaga mnaha o03Haka A0BOAM Y ceharbe CTapujy, ain He Ha HaYMH Aa HacTaje 3abyHa 0

HEKOM Of, HaBefieHMX CBOjcTaBa Mpom3Bofa Koju je oM o0benexxeH. OBa Besa YC/OB je

187 Mpecypna EBponckor cyaa npasge, Sabel BV v. Puma AG, Rudolf Dassler Sport, C-251/95, 1997.

168 30)K He ocTaB/ba Avnemy y 0BOM nornegy, 6yayhu ga w3 opmynauvje ogpea6e unaHa 5. jacHo
npomnsnnasn HaBefeHW 3ak/byuak: ,,,KOju je MCTOBeTaH paHuje 3allTUheHOM 3HaKy ApYror fuua 3a CAMyHy
BPCTY pobe, OAHOCHO ycnyra, Wam CinyaH paHuje 3awTuheHoOM 3HaKy Apyror auua 3a UCTOBETHY WK CNYHY
BPCTY pobe, OAHOCHO ycnyra, ako NnocToju BeposaTHoOha fAa 360r Te UCTOBETHOCTM, OAHOCHO CAMYHOCTY
HacTaHe 3abyHa y peneBaHTHOM [eny jaBHOCTW, KOja 0byxBaTa v BepoBaTHONy foBONera y Be3y TOr 3Haka
ca paHuje 3alTUheHUM 3HaKOM;

19 Bynetut suwwe y: Bnawkosuh Kcenuja, ,,HoBa KOHLiENLMja 3aLLTUTe 0/, OMACHOCTU Pa3BOAHaBarba Xura®,
Mpaso v npuepesa, 6p. 7-9, 2014.
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3alUTWTe KOZ MO3HATUX 03HaKa. HauMe, HaBefeH! 06AMK MUCAOHOT MOBe3vBatba NoTepheH
je Kpo3 cy/AcKy mpaKcy, npe cBera Kpo3 KoMeHTapucaHy oanyky General MoTors™, y kojoj
je HaBeZeHO fia ce 3a MPOLLMPEHY 3aLUTUTY 3aXTeBa OHaj CTEMeH CANYHOCTM U3MeRy 03HaKa

KOj¥ 4OBOAM [10 HUXOBOT [0BOfeHa Y Be3Y, Mako He HacTaje MOryhHOCT 3a0yHe.

Y Teopuju je 61UN0 pasHMX NOKYLLAja Aa ce 6/nmxe oApean M1MCcaoHO NOBE3NBaHE Yy CMUCTY
acouunjaTuBHe Bese Yy LumpeM cmucny™™. Mpe cBera, npumehyjeMo Aa MOXe MOCTOjaTy
HEKO/IMKO CTeneHa jayunHe 0Be Be3e, KOju Ce pa3nKyjy no 6amckKocTu acoumjaumja Koje ce
n3Mehy o3Haka rnojas/byjy. Kao jegHy KpajHOCT UCTUYEMO CUTYauMjy Yy Kojuma ce ycneq,
cycpeTa ca mnahoM 03HaKOM CamoO CTBapa NPU3BYK CTapuje, OHa ce jaB/ba marfoButo. C
Apyre cTpaHe, M3pa3nTo jaka MMCaOHa Be3a HacTaje OHAa Kaja ce Y CBECTM AMPEKTHO, 6p30
M NOTNYHO cTBapa ceharbe Ha CTapujy NO3HATY 03HaKy, 3aje4HO ca CBMM MH(opMaLmjama

KOje oHa ca c0O60M HOCH.

Moxe ce Takohe NOCTaBUTW NUTarke PeNeBaHTHOCTM MPerno3Hasarba pas/iMuuTnX CTerneHa
noBe3aHOCTN n3Mehy ABe 03HaKe KOjU Yy CBEeCTM HacTajy, a Koju Hucy 3abyHa. Havwme,
nMajyhu y BUAY JOAaTHe YCNOBe 3a NMpykake NPOoLUMPeHe 3awTuTe No3HaTUX 03HakKa, Aa
ycnef ofpeheHor mucaoHOr nosesuBarba [0/1a3n [0 jefHe 0f YeTupu pafre MoBpese,
MOXEMO 3aK/by4nTU [a je ped 0 OHOM KBa/IMTETY acoLMjaTUBHE Be3e KOju MOXe fa JoBefe
[0 jefHe of HasefeHux nocneguua. C 063MpoM fa cy nocneguue pagwyn nospese
ofpeheHe Kpo3 MHCTUTYTe AWCTUHKTMBHOCTM W Yriefa, MOXe Ce 3aK/byuuTn ja je
notpebaH OHaj WHTEH3UTET CBECTU O CTapujeM >KUTY KOju rojpasymesa

Mnpero3HaBake 03HAKE Kao AMCTUHKTVBHE OAHOCHO Kao 03HaKe ofpefheHor yrneaa.

KomeHTapuLLyhi 0BO NuTakbe, CyA0BM Y aMepuryKoj NPakch M3jacHUAN cy ce Ha cneaehu

HauMH: ga 6u ycneo y napHuUUM, TyXWnay mMopa Aa MoKaxe Aa nocToju BepoBaTHoha

Mpecyna Eeponckor cyaa npasae, General Motors Corporation v. Yplon SA, C-375/97.

11 Jepan op nokywaja je Ynmeposa AetuHuumja (aytopa Eugen Ulmer), no Kojoj nocTtoje pasnmuunty
CTeneHn opMupara acouujaumja y 3aBUCHOCTU 0f Op3vHe HUXOBOr HacTaHKa. Tako, jefHy KpajHoCT
npefcTaB/ba Tako3BaHWU ,,yAa/beHU MPU3BYK“, KOjU MofpasymeBa [AyroTpajHMje pasmull/bakbe Kako 6u ce
npusBana y CBECT XXe/beHa WH(opMauuja. [pyra KpajHOCT jecTe TpeHyTHa MpeAcTaBa Koja 0OyxBaTta
Mpou3Bof, HeroBy HaMeHy U 03HaKy.
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pa3Bo/tbaBatba XNUra, He 1 aKTye/lHO pa3BofaBare. BepoBaTHoha pa3BojHaBarba 3aXTeBa
,O[penNeHy MeHTanHy acouujaunjy unsMehy O03Haka“ M MoXe ce AepuHMCATA Kao
»3aMyhuBame MaeHTUMKaumje Npomssoga 06eeXXeHOr 03HakoM, OJHOCHO HapyllaBare
MO3UTUBHUX acoumjaumja Koje o03Haka npeHocu. Cya je yTBpAMO Aa BeposaTHoha
NMocTojaka TakBe MeHTa/IHe acouujauumje NocToju Ha OCHOBY CBeAOYeHa TYXKMOUEBUX
cBegoka“’?. Haume, oBa OAnyka KOHKPETHO KaO CBEOKAa KOMEHTapulle CTpyurbaka 3a
06N1acT NIMHIBUCTMKE, KOjU Ce U3jaCHMO O AOMPUHOCY NNHIBUCTUYKMUX CAMYHOCTU M3Mehy
03HaKa Koje JonpuHOCe A0XKMB/bajy NOTpoLLaYva OAHOCHO BepoBaTHOhM HacTaHKa oapeheHe
MMCaoHe Bese. ICTMYeMO fAa je UMTUPAHO MULL/bEHE Cyda 3anpaBo AeuHMcano nojam
Kpo3 nocneauuy A0 Koje [OBOAM, APYTMM peynma M3HETO MULL/beHe NogpasymeBa fa
MMCaOHa Be3a 3a MOTpebe NpoLWMpeHe 3aluTUTe >XUroBa nogpasymMeBa HapyluaBahe
ANCTUHKTMBHOCTM OHOCHO YMakbere yrneaa. Mimajyhn y Bugy paHuje n3Heta 3anaxara o
nojMy acouunjaTMBHe Be3e Yy LUMPEM CMWC/Y, MULL/beA CMO Aa HaBefeHW CTaB M3
amepuyKe npakce ogrosapa 0BOM Mojmy. Pey je 0 OHOj MMUCaOHOj Be3n Koja nogpasymesa
[a y CBECTW Yy4YeCHMKa peneBaHTHE jaBHOCTM jefHa O3Haka AoBoau y ceharbe Apyry, npw
Yemy HuMje HY)XKHO [a HacTaHe 3abyHa O MOPeK/y, HUTK fa MOCTOju BepoBaTHOha TaKBe
3abyHe. [JOBO/bHO je [a TakBO MWUCAOHO MOBe3uBakbe MofpasymeBa Be3uBarbe [40AATHUX

acouujaumja 'y o4HOCY Ha CTapujy 03HaKy Koje HapyLlaBajy HeHy CafpXXuHy.

MmMajyhu y Buay aHanusvpaHe 06/IMKe MOBPEAE XXUra KojuM Ce LUTUTK Mo3HaTa 03HaKa,
MOXe C€ 3aK/byuuT [la je MMUCAOHO MOBe3MBate 03HAKa OAHOCHO YTUCAK KOjii OmaXare
03HaKe 0CTaB/ba Y CBECTM NOTPOLLAYa K/byuaH NokKasaTte/b Tora fia /i noBpeAa nocToju unm
He — 0BO Kaja je pey 0 06/mMUMMa NoBpede Koju ce TUYy HapyllaBarba ANCTUHKTUBHOCTY
WNU yrnefa o3Hake. 3a UckopuiihaBarbe yrnega Unm AMCTUHKTMBHOCTY MOKasaTerbi Cy

Apyrauvje Npupoje, U Hanase ce Ha CTpaHW LA Koje NMOTeHLMjaiHO NoBpeay YMHM.

Haume, na 61 40LWINO 0 HapyLlaBaka AMCTUHKTUBHOCTY HEOMXOAHO je Aa 03HaKa y CBECTU
noTpoLUaYa ocTaB/ba CNabumju yTucak Hero paHuje, a Aa 61 AOLWN0 40 yMarbeha Yrneaa

NoTPe6HO je fa ce KBa/IUTET acoumjaumja y 0gHOCY Ha nocMaTpaHy O3HaKy MpPOMEHMO, Tj.

12 Ronald R. Butters, 2008.

108



fa ce noropwao. OBO jaCHO yKa3syje Aa je Hemoryhe roBopuTu O MOCTOjakby MNOBpefe
MO3HATOr XWMra YKO/IMKO Ce He MUCnuTa yTucak noTpoLuaya, 04HOCHO o BepoBaTHohu aa he
Ce NoBpefa fOroAUTM YKOMKO Ce Y 063Mp He y3My MpaBia 0 onaxary notpotuaya’’”. Y
TOM CMMWC/y OCHOBAHO je UCMMTaTK Yy KO0joj Mepu ce NpaBo XKWra ocnarwa Ha eMnupujcKa
NCTpaXmBawa OAHOCHO MCMXO/OWKA 3Haka O JbYACKOM onaxawy. [1cnxonosu
ob6jallrbaBajy ynory 03Hake y M1caoHOM NpoLecy noTpollada Ha cnefehn HaunH — Havme,
O3HaKa MpefcTaB/ba je3rpo Yy J/bYACKOj CBECTM OKO Koje ce opmupajy oppeheHe
nHhopmaymje o nponssoay. BesnBarem 03Haka 3a Apyre pasnmumTe Npom3Boae A0A4ajy ce
N acoumjaunje Koje ce 3a kY Besyjy, Tako fJa Ce yMmawyje cHara paHuje nocrtojehmx

acoumjaumja y 0Boj KOrHUTUBHOj Mpexun™’™,

Y Teopuju je 6MN0 NOKyLlaja fa ce MPeucrnuTajy NpeTnocTaBke Ha KojuMa ce 3acHMBA
NpOLLMpeHa 3alLTuTa No3HaTUX Xurosa’’™™. Hanme, mocToje eMMpmjcka UCTpaXMBatba Koja
A0OKa3yjy fda je HeoBnawheHa ynoTtpeba MO3HATUX O3HaKa Mpe ycBajatba Mponmca Koju
ofpefyjy NpowmpeHy 3aliTUTy 6una 3aHemap/bMBO Masa, Te Aa He MoCToje A0Kasu Koju
yKasyjy Ha TO fa HeosnawheHa ynotpe6a no3HaTx O3Haka 3aucTa U LOBOAW O NPOMeHe

acoujaje y cBecTv notpotuaya’™®.

O KBa/MTETYy MMCaOHe Be3e KOja HacTaje Ko MmoTpollaya y ciydajy nospege Mo3HaTux
o3Haka ECI usjacHno ce y npegmety Intel Corporation Inc v. CPM United Kingdom
Limited"”".

% Simonson F. Alexander, ,,How and When Do Trademarks Dilute: A Behavioral Framework to Judge
Likelihood of Dilution“, Trademark Reporter, VVol. 149, 1993.

1" Bradford R. Laura, 2008.

175 Peymo, MpUANKOM ycBajatba NPBOr Mponuca Ha (egepanHoMm HuBoy y CAJ], npeTnoctaska KoHrpeca
6una je ga:1) je HeoBnawheHa yrnoTpe6a YyBEHUX XXUroBa NPOBIEM KOjU Ce Ha TPXULUTY jaB/ba Y 3Ha4ajHOM
o0bumy, n 2) Takea HeoBnalheHa ynotpe6a 61 HeraTMBHO yTuUana Ha KBaIMTET acoBMjaLmja Koje noctoje y
CBECTU MoTpollaya. HakHagHa MCTpaxuBara MoKasana cy Aa je 6poj npegmeta y Kojuma je 3axTeB 3a
3alUTMTY 3aCHMBAH Ha 3alUTUTW Of Pa3BOAHaBak-a BP/io CKPOMaH.

178 Heald Paul J., Brauneis Robert, ,, The Myth of Buick Aspirin: an Empirical Study of Trademark Dilution
by Product and Trade Names“, Cardozo Law Review, Vol. 32, No. 4, 2011, UGA Legal Studies Research
Paper No. 11-6.

Y NcTa npecypa, C-252/07.
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1)
2)

Peu je o npecyan ECIl koja je y GuUTHOME oapeamna cagpXwWHy MPOLIMPEHE MpaBHE
3alTUTE Koja ce MpyXKa Mno3HaTMM O3HaKama, OHOCHO HauuH Tymauerba 0apeadun Koje je
perynuwy*’®. Vimajyhu y Buay teHy BaXHOCT 3a OBY AucepTauujy, y HapeaHoMm geny hemo
O6nMKe MojacCHMTWM Koja MuTawa Cy TayHO pasmarpaHa. Haume, cnop ce OAHOCMO Ha
orfnawaeara HuUwTaBum xwura Intelmark pernctpoBaHor 3a pobe un ycnyre u3 knace 35
HuuaHcKke Knacugmkauumje, a no 0CHOBY MOCTOjara paHuMje permcTpoBaHe O3HaKe Koja je
obyxsaTana poby n ycnyre u3 knaca 9, 16, 38 n 42 HuyaHcke Knacugmkaumje. Y cknagy ca
paHunje yTBphHeHNM YMHEHUYHUM CTakbeM, CY[ KOju je MoCTaBMO NuTake Hawao je fa je
pey 0 paHujeM XXUTY KOju Uma ,,0rpoMHY penyTtauujy, Te Koju ce cacToju 0f, jeANHCTBEHe
(paHTacTU4YHE peyn Koja 40 Tada HUje KopuwheHa HM Y KOM APYromM KOHTEKCTY OCUM Y
Be3n ca po6om*’® Tyxmoua. HakoH LUTO je NpBOCTeneHo oAGWjeH, MoAHOCKAAL, Npeanora

06patmno ce 4pyroj MHCTaHUWM Koja je nocTtasuna cnegeha nutawa ECI:

Y cmucny ogpenbe unaHa 4(4) OupekTrBe, ako:
paHuju ur nma orpomHy*® penyTaumjy y Besu ca ogpeheHoM po60M OHOCHO YCIYrOM;
Cy Te pobe n ycnyre [OBO/bHO pasvyunTe Of poba OLHOCHO ycnyra CyrnpoTCTaB/beHOr

KacHMjer 3Haka;

3) je XWr jeJMHCTBEH Y BE3M Ca 6110 KOjOM PO60M OAHOCHO yCyrama;

4)

OV ce paHuju XXUr MOjaBMO Yy CBECTU MPOCEYHOr MOTpoLLaya Kada 6u Ce KaCHMjuU XKur

KOPWCTWO Y BE3U ca CBOjOM POGOM OfJHOCHO YC/yrama;

[a nn cy HaBeAeHe UYMHEHMLE caMe MO Cebu [JOBO/bHE [a HacTaHe ,,Be3a” y CMUCY OAJTyKe
Cyga y npeamety Adidas™ w/unn HemowTeHa MpeAHOCT W/WMAM LUTETa y CMUCTY OBe

ofpenoe?

3agpkaheMo ce Ha OBOM MWUTaky pagy aHaniu3e HEroBux Moryhux OArosopa.

Mpumehyjemo fa ce camMo [Ba 0f YeTMpK HaBefeHa napameTpa TU4y HernocpegHo

8 Mutare ce ogHoCMNO Ha [upekTuBy n3 1988. rognHe anu je oapenba HempoMereHa, Tako Ja je oBa
npecyfa v faH AaHac jefHa o HajuuTUpaHujux.

1 MpeTexxHO KOMNjyTepNUMa 1 HIXOBOM OMPEMOM.

180 K oHKpeTaH 13pa3 Koju je ynoTpeb/beH y 06pasnoxery npecyse je huge reputation.

181 HaseneHa npecypa, C- 408/01.
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nmoTpoLLaYya W HMXO0BE CBECTU — penyTaumja M MNojaB/bMBakbe PaHWjer >ura y CBecTu
noTpoLLaya NpuMKOM cycpeta ca miahom 03HakoM. VicTMyeMo M [a y OBOM MpeaMeTy
penyTauuja 03Hake Huje 6una CrMOpHO MUTaHwe, OLHOCHO M3 MOCTaB/beHMX MUTawa He
MOXEMO BUAETW [a /N je CYL W Ha KOjU HauMH LEHMO MuTare NMO3HATOCTM O3HakKe. Yak
MOXXeMO pehu fa ce YMHW [a je Cyf MO CONCTBEeHOM 3Haky M UCKYCTBY HALLAo Ja je pey o
O3Hauu ca BeNMKOM penyTaumjoMm. W fasbe, YNpKOC MoCTOjawby YTBphEeHe Benuke
penyTauuje, Cyf nocTas/ba NUTawe Aa NN je HaBeLeHO Y3 MOCTOjarwe APYrux HaBefeHUX
OKOJIHOCTU [0BO/bHO [a HacTaHe ,Be3a“ Yy CBeCTM NOTpoLUaya y CMUCIY Kako je TO
ofpeheHO Kao noTpebHO Yy paHujum ognykama ECI. Mpumehyjemo aakne ga cama
penyTauuja, N0 MULWbERY CyAa KOjU je NMOCTaBMO MUTame, He 3HaYM HYXXHO U KBa/IUTET
acoymjaumja ycnef Kojux je o3Haka nofgobHa 3a nocebHe paftbe MoBpege, a LWITO je

LileHTpa/Ha Te3a 0Be AucepTaluje.

Cnegnehe moTnuTare rnacuno je: YKONMKO HaBeAeHe OKOMHOCTM HWUCY caMe Mo cebu
[0BO/bHE 3a YTBphUBatbe NOCTOjatba TPaXkKeHe ,,Be3e 13Mel)y 03HaKa y CBECTM MOTpoLUaya,
Koje [pyre OKOMHOCTM 6u cyn Tpebano fga y3me y 063uMp Kao noTpebHe? [loce6Ho,
MPWIMKOM OMLITEe MPOLIEHe MOCTOjaka TakBe Be3e, KOMMKWU 3Hayaj Tpeba gatv pobu

OfIHOCHO yc/yrama Ha Koje ce ofHoCy Mnafu, CynpoTCTaB/beH 3HaK.

HapegHo nuTakbe Koje je noctaB/beHo Cydy NpaBe OAHOCMIO Ce Ha YCNOBE KOju cy

MOTPe6HM 3a NOCTOjarbe HaHOLLEHA LITETE AUCTUHKTUBHOM KapaTepy. KOHKpPeTHO:

[a nv paHuju xxur mopa fa 6yae jeAMHCTBEH?
[a nu je npBa cnopHa ynotpe6a [0BO/bHA Aia HaHece LWTeTy?
[da nn HaHowere LWTeTe AWCTUHKTMBHOM KapakTepy nofpasymeBa M MPOMEHY Yy

eKOMOHCKOM MOoHalLlakby NoTpoLuaya?

Oprosapajyhu Ha noctas/beHa NuTawa, ECI je M3Be0 HEKO/IMKO 3aK/byyaka:

UnmeHmnua aa 6v ce paHuja 03HakKa nojasunia y CBECTM MPOCEYHOr NOTpoLLaYa Kaga 6u ce

KacHMja 03HaKa KOpucTuia y Be3u ca CBOjoM poboM jecTe jefiHaKa 3axTeBYy MOCTOjarba Be3e
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y cmucny paHujux ognyka ECII. Y Be3u ca npBMM MOCTaB/bEHUM NUTakeM ofpehmBarba
(hakTOpa Koju ce y3umajy y 063up pagn MpoueHe Aa N NOCTOjU MUCAOHO MOBE3VBaHe
ofpeheHor kBanuteta, ECI1 je HaBeo Aa he TU pakTopy 3aBUCUTU Of, OKO/IHOCTWU CBaKor
cy4aja, anv aa OHW HavenHo nofpasymMeBajy cnefehe: CTeneH CAMYHOCTU U3Mel)y 3HaKoBa,
npupoay pobe OAHOCHO YCnyre 3a Koje je paHWja O3HaKa PerucTpoBaHa, Kao M CTeneH
PasIMYUTOCTN OLHOCHO C/MYHOCTM CYMpPOTCTaB/beHUX MPOM3BOAA, Kao WM PeneBaHTHMX
CeKTopa jaBHOCTW, jauyMHa penyTauumje paHujer 3Haka, CTerneH AUCTUHKTUBHOCTW paHujer
3HaKa, 6uno fa je cTeveHa Kpo3 ynoTpedy UM MHXEePeHTHA, Kao 1 NocTojake MOoryhHOCTH
3abyHe Yy peneBaHTHOM feNy jaBHOCTWM. Ha 0Baj HauMH cyd je Aao 3aTBOPEHYy NUCTY
(hakTOopa KOju ce umajy y3eTu y 063up, 1 Moxemo pehu fga Taj NpuMHUMN NoAdjefHaKo
n3HeHahyje Kao M HaBohewe MocnefHe CNOMEHYTOr (hakTopa — BepoBaTHOhe HacTaHKa
3abyHe. pe HEro LWTO Ce OCBPHEMO KOHKPETHO Ha OBO MuTakbe, M3NoXKUhemo u paspagy
HaBeeHNX (hakTopa OAHOCHO YCMOCTaB/beHa NpaBuia 0 KPUTEPUjyMMMa Ha OCHOBY KOjUX

Ce OHW LieHe.

Tako, Kaga je pey o cnmyHocTM m3mMehy nopeheHMX 3HaKoBa, HaBeAeHO je Ja LITO CYy
3HaKoBW CnM4YHMjK, To he nocTtojatu Beha BepoBaTHOha HacTaHKa TpaxeHe Be3e M3Mely
bUX. MehyTuM, WAEHTUYHOCT OLHOCHO BWCOKA C/IMYHOCT Hehe  ayToMaTCKu
nofpasymMeBaTu HacTaHaK TpaxeHe Be3de. Jasbe, npeknanawe Wav NoTrnyHa pasiMymMTocT
n3mehy peneBaHTHE jaBHOCTW 3a CYyNpOTCTaB/bEHe 3HaKoBe Hehe camo Mo cebu 6uTK
npecygHo 3a yTtBphuBare HacTaHka Bese. Cyn Takohe nofasnaynm fa penyraunjy Tpebda
LLEHUTN Yy OHOCY Ha pefieBaHTHY jaBHOCT 3a 03HaKy Yy NUTaky, Kako je TO oapeheHo y

paHuje KoMeHTapucaHoj ognyum General Motors. 1%

Y Be3M ca jayuHOM AUCTUHKTUBHOCTU, Cyf HAaBOAM fAa LITO je 3HaK AUCTUHKTUBHUjU, 6UN0
Aa je AUCTMHKTMBHOCT CTEYeHa Kpo3 YnoTpedy WM je MHXepeHTHa, To he 6uTK Beha

MOryhHOCT cTBapara TpaXKeHe Bese.

Havme, noMeHynM cMo Aa je jefaH of haktopa Koju ce npema MyLLbeY Cya MMa y3eTn y

0631p 1 BepoBaTHOha HacTaHKa 3abyHe y peneBaHTHOj jaBHOCTU. Cyq je oBfe Halao aa he

182 N\cta npecypa, C-375/97.
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TpaXXeHa Be3a M3MeRy CynpoTCTaB/beHMX 3HAKOBA HY)XXHO MOCTOjaTW OHAA Kaja MocToju
BepoBaTHOha HacTaHKa 3abyHe, OAHOCHO BepoBaTHOha fda he noTpowayn cmatpatv gda
MPon3B0A, 06eNeXXeH 3HaKOM MOTUYe Of UCTOT Npoun3Bofaya Namn of eKOHOMCKN MOBE3aHNX
nmua. Vimajyhu 'y Bugy npuvpogy nNpOLUMpeHe 3awiTuTe, Te OfyCTaHaK o0f 3axTeBa
BepoBaTHOhe HacTaHKa 3abyHe, COMUHake 0BOr (hakTopa of cTpaHe ECIT wm3HeHahyje.
MehyTum, ¢ 0631MpoM Ha TO fa je BepoBaTHoha HacTaHKa 3abyHe Mnak KOMeHTapucaHa Kao
jacaH nokasatesb NOCTOjaHta TPaXKeHE Be3e, a He U HY)KaH YC/IOB 3a HeH HacTaHak, To je
OBaKaB Hana3 cyfa [OHeKNe pa3ym/bMB. Y [a/beM TEKCTY jaCHO je MoABYyYeHO fa ce
BepoBaTHOha HacTaHKa 3abyHe He CMe 3aXTeBaTW Kao YC/0B 3a MOCTOjare Bese u3sMehy

CYNpPOTCTaB/bEHMX 3HAKOBA.

Harve, Cyq je oapeano aa nocTojakbe NPeocTaimX TP OKOMHOCTM Camo MO CeBM HYXKHO He
3HauM [a HacTaje M TpaXeHa Be3a Yy CMUCNY paHujux ogsyka. MoTom, y Be3n ca Apyrum
nocTae/beHUM nMuTaweM Cyq je camo oArosopuo Aa he ce 3a yTBphuBarbe HeEKe 0f pafru
nospege y 063Mp y3umaty CBU (pakTOpW pefieBaHTHWM 3a KOHKPEeTaH C/yyaj, Ha OnwiTu
HaunH. OBge npumehyjemo aa je Cya nponycTno Aa OArOBOPU Ha MUTaHE Ha KOjU HauuH
ce faje 3Hayaj crneyugukaumju pobe OAHOCHO Yycnyra Koje cy 06enexeHe

CynpoTCTaB/bEHNM 3HAKOM.

Mokza 1 HajoUTHMj Aeo OBe NPecyAe TUYe Ce MULL/bEHA U3HETOT Mo/ Ta4KOM MET U3PeKe
npecyae cyaa, Koja He nNpeAcTaB/ba OArOBOP Ha KOHKPETHO MOCTaB/bEHO MUTake. Hanme,
CyA je oApeano aa nocTojakbe CBUX Of YETUPU OKOMHOCTM KOje cy nobpojaHe y nuTamy
Hehe HY)XXHO nogpasymeBaTV [a NOCTOjM HaHOLUEHE LUTETE AUCTUHKTMBHOM KapaKTepy
0AHOCHO penyTaumju, NN BUXOBO Hedep UCKopuLhaBare. YouyaBaMo fAa je Cyj Y NpBoM
Aeny n3peke usjefHa4nmo MocTojare TPakeHe BEe3e Yy CBECTM MoTpoLlaya ca OKOHOCTM
HabpojaHOM NOA TaykOM 4YeTMpW MPBOr Aena NoCTaB/beHOr nuTawa. lMoacehamwa paaw,
yKa3yjemo Aa ce TpaXeHa Be3a Y CBECTV MoTpoLlaya OfHOCWMNA Ha KPUTEPUjYM TPaXKeHe
CNMYHOCTN M3mehy nopeheHnx 3HakoBa. CTora, 3aKk/by4yyjeMO Aa MWUCAOHO MOBE3MBaHE
oapeheHor KBasMTeTa HMje caMo No cebu A0BO/bHO [a NO3HATY 03HaKY OLITETW Yy CMUCNY
perynucaHnx pafrun nospefe. OBakKBO MULL/bEHE [AMPEKTHO je CYNPOTHO MOCTaB/bEHO]

Te3n [la Ce MO3HATOCT O3HAKE MOXE LEHWTW HeHOM nogobHowhy aa 6yage owwTeheHa
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1)

2)

3)

nocebHMM paframa MnoBpede, KojuMa O3Hake CTaH4apAHOr HMBOAa MO3HATOCTU HUCY
nognoxHe. Mmajyhu y Buay HaBefeHO, MOXXEMO pasMOTPUTK fa N OBa Npecyda ykasyje
Ha TO [a pa3nor MpoLUMpeHe 3alUTUTE MO3HATUX O3HAKA HE JIEXM Y OYyBawy HUXO0BE
(hyHKUMje, ycnepn Tora LUTO MocTajy nocebHO nopobHe 3a owTeherbe. Jpyrum peynma,
YKO/IMKO MobpojaHe OKOMHOCTM HUCY [O0BOJbHE Aa MOKaXy Aa NocToju pafta Nospeje,
KOju (haKTOpWU jecy pefieBaHTHW MoKasaTe/bM HacTaHKa owTtehewa AUCTUHKTUBHOCTU. O
HaBezseHoMm ce ECI m3jacHMO y fasbeM TEKCTY npecyae, a My hemo ce OBAe 3aapXaTu Ha
KOHCTaTaumju ga camo MnoBe3vBarbe OfApefeHOr KBa/MTeTa Huje [0BO/bHO Aa OWTeT!
ANCTUHKTVBHY KapakTep. OBakaB Hanas cyaa takohe u3HeHahyje, umajyhun y sugy ga je
NpoLUMpeHa 3alTnTa fedmHMcaHa Tako fa ce He TpaXku Aa je nospefa seh HacTana Beh fa
je [oBo/bHa MOryhHOCT HacTaHKa Heke of TpaxeHux nocneguua. Haume, moryhHocT ga
fohe fo owTehera AUCTUHKTUBHOCTU HEKE 03HAaKe MOXe NOoCTojaTh caMo OHJA Kaja je OHa
y ofpeheHoj Mepu CAMYHA ca CYnpoTCTaB/bHOM O3HAKOM, Te Kafda WX YYeCHUUM Ha
TPXUWTY Ha ofpeheHn HaumH nosesyjy. Ctora, OBAe 3aK/byyjeMO Aa HUCMO CacBUM
carflaCHu ca Hasia3oM cyfa [ia HaBefeHu (pakTopu, a nocebHO To fa Maha o3Haka byam y
cehawy paHujy 3aliTuheHy, HUCY [OBO/bHW Aa Ce YTBPAM MOCTOjarkbe OBE MpOonucaHe

rnocneauLe.

Y Be3u ca nocnearM NiuTaweM Koje y ceby cafpxu Tpy notnutarba, ECIM mnsjacHuo ce y
rnornefy Ycnoea 3a MoCTOjatbe jefHe Of paftbk MoBpefle MO3HATMX O3HAaKa - owwTeherba

HEHE ANCTUHKTUBHOCTMW.
Hanwme, ECTI1 je cTao Ha cnefiehe cTaHOBULLITE:

yrnotpe6a KacHUWjer 3Haka MoXe 6UTU LITeTHa MO AUCTUHKTUBHW KapaKTep Mo3HaTe 03Hake
YaK 1 KaJa OHa Huje jeANHCTBEHA;

[I0BOJ/bHA je caMo jefHa yrnoTpeba (npsa ynotpeba) CynpoTCTaB/beHe 03HAKe 3a HaHOLLIEHE
LITeTe AUCTUHKTMBHOM KapaKTepy O3HakKe;

3a [loKa3nBare HacTaHKa LUTeTe Mo AUCTUHKTVBHU KapakTep O3HaKe HeonxofjaH je [okas y

BUY MPOMEHE Yy eKOHOMCKOM MOHallaty MoTpoLlaya po6e OAHOCHO Ycnyre 3a Kojy je
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PerncTpoBaHa paHuja O3Haka ycref ynoTtpebe KacHuje O3Hake, WUaM AoKa3 Aa NocToju

036u/bHa BepoBaTHoha fa he go Takee npomeHe gohu y 6yayhHocTw.

Caga hemMo aHanM3uMpaTn HaBeAeHe OAroBOpe Y UMby AedurHMCcakba pasnora NpoLuMpeHe
3alITUTE NO3HATUX 03HAaKa, a Koju 61 Tpebano Aa nocnyxe oapehmsarby KpUTEPUjyMa Koju

ce Majy y3umaTun y 063u1p NPUIMKOM MPOLiEHe NMO3HATOCTY.

Hanme, nocebHO je 3Ha4ajaH CTaB Cyda Aa je 3a nocTojarbe owTehewa AUCTUHKTUBHON
KapaKTepa >ura HeonxoAHO [a NocToju NPOMeHa Y eKOHOMCKOM MOHallaky NoTpoLuaYa,
0AHOCHO 036W/bHa BepoBaTHONa Aa 0 TakBe NpPoMeHe [Jofe. YouaBamo Aa je 3a pasfnKy of
BepoBaTHOhe 3abyHe Koja ce 3axTeBa Kao CTaHJapj 3a NoBpefy XXMroa yobuyajeHe cHare
obenexkaBara, OBfie Cy[ Harnawasa a je HeornxogHa 036ubHa BepoaTHoha Aa he gohu 1o
NMPOMEHE Y EKOHOMCKOM MOHallaky noTpowava. OuurnegHo je ped 0 Apyradvjem
KBa/IMMKATMBY Te MOBMLUEHOM CTaHAapAy W3BECHOCTW Aa 61 Heka nocnefguua Morna fa
HacTynu. Takohe, ykKa3yjeMO [da MNOCTOjU M3BECHA KOHTPaAMKTOPHOCT Ca paHujuMm
3aK/bYYKOM KOjuU CMO W3BeNW, rfe je CyA 3ak/byyno fa Huje A0BO/bHO CamO MOBE3MBaHe
oppeheHor kBanuteta. Cafja BUAMMO fa C Apyre CTpaHe NnocTojale KOHKPeTHe nocneamue
y BMAY NPOMeHe MOHallawa MnoTpollaya, Huje Hy)XaH YCNnoB 3a yTBphere MocTojara

rnoBpege.

Mo)e ce MOCTaBUTM MWTake KakBa MPOMeHa Y EKOHOMCKOM roHallawy je O0BAe
pefieBaHTHa 3a MoCTojarbe NoBpee y cMucny owTehewa AUCTUHKTUBHOCTU. Hanme, ako ce
nohe of Tora fda je OBAe MpowMpeHa 3awTUTa YCMepeHa Ha pas/imyuTte Npou3Boge Y
O[HOCY Ha OHe 3a KOje je XWUI PerucTpoBaH, OCHOBAHO je 3anuTaTyh Ce Ha KakBy NPOMEHY y
€KOHOMCKOM MOHallakwy notpoLuada ce mucau. Cyf je nojacHWO fa ce OBLE MUC/N Ha
MPOMEHY Y MOHallaky YYeCHMKa Ha TPXULWTY peneBaHTHOM 3a poby 3a Kojy je
perncTtpoBaHa no3HaTa o3Haka. Vimajyhu y Buay fa je pey o owrtehewy ANCTUHKTUBHOCTH
PerucTpoBaHe 03HaKe, 1 jeCTe JIOFMYHO Aa Ce 3axXTeBa NPOMeHa KOJ, YYECHMNKA Ha TPXULLITY
npon3Boja 3a KOjWu je pernctpoBaHa paHuja o3Haka. [asbe, NOrMYHO je 3aK/byunTu fa je
pey 0 MpPoMeHW Ha nowwnje. MeRyTum, CKOpo je He3ammucnmeo fa he noTpowayn ycneg

nojase mnafhe CAMYHE O03HaKe KOja Ce KOPUCTM 3a pasnnuuMTte Mpou3Bofe MNoyeTn Aa
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04yCTajy 0f, MoTpaxKke 3a NpPom3BoLOM 06yxBaheHOM paHMjoM O3HaKoM. lMpeTnocTaBKa
Cypga je na he oHuM ycnef ynotpebe CanuyHe 03Hake 3a Apyre pobe Texe fda opmupajy
ofpefeHe acoumjaumje Npu CycpeTy ca paHMjoM O3HaKOM, Te fa he ycnep HaBefeHor gohu
[0 NMPOMeHe Y eKOHOMCKOM MOHallaky noTpoLuada. MehyTum, y NpomeTy je 3ancTa TeLKo
3ammncnMBo Aa fohe [0 OBake nocneguue. Hama ce 4nMHM [a je nocTaB/bakbe OBaKBOM
3axTeBa Kao yc/ioBa MocTojawa NoBpefe a camvM TUM W yCrocTaB/bakba MPOLUMPEHE

3alTUTE HEepeaslaH, OAHOCHO N3Y3E€THO TELLKO OCTBApPUB Y MPaKCy.

Cafia hemo pasmMoTpuTK Apyry mMoryhHocT, Aa ce 3anpaBo 3axTeBa NpoMeHa y eKOHOMCKOM
MoHalLlawy MOTpOoLlaya Koju Cy peneBaHTHU 3a MPOU3BOA Y OAHOCY Ha KOju Ce KOPWUCTU
CynpoTcTaB/beHa, Mnaha o3Haka. MehyTuM, HejaCHO je Kako YTBPAUTM [a MNOoCToju
NMPOMeHa y MoHallaky NOoTpoLlava y3pokKoBaHa 6all yrnoTpeboM O3Hake Koja je CnmyHa
paHuje permcTpoBaHOj Mo3HaToj 03Haun? OBAe youaBaMO MPOG/EM KOju je MHXEpPEeHTaH
npaBy ura, Haume pasfBajare yTuuaja ofpefleHe O3HaKe Ha MoHallakbe YYeCHMKa Ha
TPXULUTY, 0f YTULaja Apyrux peneBaHTHUX (pakTopa — penyTauuje TUTynapa, KsaaMrteta
Npou3BOAa U CANYHO™®. JeanHM nornuaH 3axTeB 610 61 3aXTeB 3a MPOMEHOM Y CMUCTY Aa
ce nocrnewlyje NOTpaxa 3a NPov3BOLOM 06eneXeHMM MnahoM 03HaKOM, YNpaBo YCref
HEeHEe C/IMYHOCTM ca cTapujom. OBakBy nocneauuy 6u nak 6mno Hemoryhe yTBpanth 6e3
MCNWTMBaba NOTPOLLAYa, ¥ TO Ha HAUYMH Ja OHW jaCcHO Ae(hUHMLLY LITa KX je Onpeaennno
3a n3bop 6aw Tor npomssoga. Mmajyhn y Buay aa je 3a notpedbe ocTBapuBarba NPOLUNPEHE
3alTuTe MNOTPebHO [oKasaTu BepoBaTHOhy fAa he [0 OBakBe MPOMeEHe Y MoHallakby
noTpollaya fohu, cmaTpamo fa je U y OBOj BapujaHTX 3aucTa TewKo UCMYHUTW OBaKaB

3axXTeB.

CX0fHO HaBefeHOM, MuL/bewa cMo da je ECIT m3pas3no cTaB fa je NOTpebHO LoKasaTu
BepoBaTHohy fa he fohu 4O NpoMeHe y eKOHOMCKOM MOHallawy MmoTpoLlaya npovssoja
06enexXeHor cTapMjom 03HaKOM K0joj ce 3alliTuta npyxa. Apyrum peumma, yoniutasajyhu
OBaj ycnoB, NOTPEOHO je MokasaTu BepoBaTHOhy fa he ycnef cnopHor Kopuwherwa 6uUTw

owTeheHa (yHKUMja pa3nMKoBaka, Kao jeAHa Of OCHOBHMX (YHKLMja XWra Koja je

183 Cnyan npo6nem jasmba ce 1 ko oapehuBarba LTeTe, Kaja je NOTPe6HO OAPeanTU KONMKM YAeo Y LUTeTH
3ancTa MMa KopuLuherbe 03HaKe.
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YyCMepeHa ynpaBo Ha MOCMeLinBate eqUKaCHOCTU Yy EKOHOMCKOM (YHKLMOHUCAHY

TPXULLTA.

YTBphrBatbe NOCTOjaHa MUCAOHE Be3e KOJ YHECHNKA Ha TPXXULLTY

CyLlITV1Ha pagHK NOBPeAe NO3HATOr XuKra ornefa ce y HapyLuasawy AUCTUHKTUBHOCTMN UK
penyTauuje Kojy O3Haka Mma. [la 6u [0 HaBefeHOr [OLLUM0, HeONXoA4HO je Aa pohe Ao
oApeheHe NpoMeHe Y A0XKUB/bajy NOTPOLLAaYa y OfHOCY Ha caM 3Hak. Takofe je HeonxoaHo
[ia TakBa NMpomeHa Oyze y3poKoBaHa MojaBoM ApYror UCTOr WK C/IMYHOI 3HaKa Koju ce

KOPUCTW Y OJJHOCY Ha PasnnumTe Npou3BO/E.

Mcnutahemo Ha KOju HauuH [0M1a3v 0 MICAOHOT MOBe3NBatba CYMNPOTCTAB/bEHNX O3HAKa
Tako fa Aonasv 4o owTeheta AUCTUHKTMBHOCTY jedHe of tUX. JeAHO Of Hajuellhnx
NCTPaXMBaba Koja Cy cripoBofeHa paaun yTBphuBatba oluTenea AUCTUHKTUBHOCTW CBOAU
ce Ha cneaehe: npuKasuBarbe MOTPOLLAYMMA O3HAKa YMjoM YMOTpeGOM ce noBpeda
MOTEHUMjaIHO YMHK, Y3 MWTake Ha LWTa acouupajy. Haume, ykonuko 6v 0AroBopw
yKasvMBa/IM Ha TMO3HATy O03HaKy, 3aK/byyak 64 MWao Yy cmepy fda owTehuBarbe

ANCTUHKTUBHOCTY nocToju™®.

Apyrn Tvn ucTpaxusarba fa M NOCTOjU HapyLlaBawe AUCTUHKTUBHOCTM CBOAM Ce Ha
cnegehn TecT: UcnuTaHULM 61 6UNN NOAE/bEHN Y [iBE TPpyne, jefHY 61 YNHWAN OHU KOju
NPeno3Hajy CropHy 03HaKy a Apyry OHW KOju je He npeno3Hajy. OHga 6u ob6ema rpynama
ncnuTaHnka 6una nprkasaHa nosHara 03Haka, U 6unn 6m ynuTaHu 4a 04roBope y Besu ca
KOjUM MpOM3BOAMMA Ce O3HaKa KOPWUCTW. YKONMKO 6V UCNUTaHMLM M3 Tpyne Koja je
npenosHaBasia CNoOpHY O3HaKy OAroBapanv fa je ped O NpoM3BOAMMA KOjU Ce Ha by
O[lHOCE, a He Ha NOo3HaTy O03HaKy, 3aK/by4yak 6M 610 aa owTehewe ANUCTUHKTUBHOCTU

noctoju™®.

¥Barber G. William, ,,Surveys under the trademark dilution revision act of 2006: Old dogs or new tricks?”
AIPLA, 2007.
185 Jacob Jacoby, HasegeHo aeno, 2008.
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Cnepehy TMN UCTpaXXmBara 3aCHMBA Ce Ha TecTupary NoTpollaya Tako LTO 6V NOHOBO
6NN NOoAe/beHN Yy ABe rpymne, OHe KOju MPeno3Hajy CrnopHY 03HaKy W OHE KOju je He
npenosHajy, a noTom 6m CBM 6UIN ynuTaHn fa HaBefy acouujalmje Koje Be3yjy 3a nosHaty
03HaKy. Havme, yKONMKo 61 moTpoLuaym 13 rpyrne Koja je nperno3HaBana CriopHY O3HaKy
HaBOAW/NIN BULLE HeraTMBHMX acouumjauuja 0 MO3HATOj O3HauM Of MoTpoluaya Kojuma je
jelMHa 03HaKa KOjy MO3Hajy 3anpaBO MNo3HaTa O3HaKa, 3aK/byyak 6u 610 da owTehere

ANCTUHKTUBHOCTW I'IOCTOj n.

CBUM HaBeleHUM TUMOBMMA WCTpaKMBaka MOXe Ce MOCTaBUTU 3amepka Yy BuAay
npobnemaTnyHOr gomallaja, MMajyhmn y Bugy Aa oBakBa MCMUTUBaHba MMajy CMUCIa camo
aKo Cce KOHTpO/MLIY CBe peneBaHTHe Bapujabne, LWITO je y AaTWM YCMOBMMa TELLKO

3aMUC/NBO.

MocToje 1 ucTpaxneara Koja y3nmMajy y 063Up BPEMEHCKU KOHTUHYUTET Y UCMIUTUBAHY
yTWLaja CynpoTCTaB/beHe O3HaKe Ha AWCTUHKTMBHOCT OHE KO0joj Ce mpyxa 3aTuTarce.
Havme, ka0 npumep OBakBOI WCTpaxkmBakba HaBewheMo NpeaMeT U3 aMepuuke npakce
Koju ce Tuuao nposepe owTehewa AUCTUHKTMBHOCTM MO3HaTMX O3Haka Peble Beach u
Pinehurst'®’. OBe o3Hake npefcTae/bajy No3HaTe Ha3wBe LieHTapa 3a rond y KanmdgopHuju,
a Crnop ce KOHKPETHO OAHOCMO Ha HUXOBY YNOTpeby 3a HasuBe rongepckux pyna Ha
BE/IMKOM TYPHUPY KOju ce ogurpaeao Ha Apyroj nokaumju y CAL. Wcnutyjyhu ga nu
opraHm3aTopu TypHupa nospefyjy npaBo TUTY/apa XXUroBa, CPOBEAEHO je UCTPaXKMBaHe
Koje je mopapasymeBalo MCMUTUBAHE Y4YeCHUKA TypHMpa Yy [ABa HaBparta, Ha Mo4eTKy
TYpPHMPA N YeTPHaeCT JaHa HaKOH 3aBpLUETKa TypHMpa. Hamme, ucnmtaHuum cy y npsom
Kpyry uMcnutuBakwa OunmM ynutaHW [a /M 0Baj Ha3uB Be3yjy 3a WjefHYy ApYry nokauujy
ocum 3a KaimgopHujy Kao NOpPeKno no3HaTux LeHTapa, BehrnHa ncnutaHuka je notspamna
[a TO MoBe3yje camO Ca OBOM /lI0KaUMjoM. HakOH YeTpHaecT faHa, nuTakbe je Yy HewwTo
Apyrayvjoj opmMm MOHOB/LEHO &N Ca UCTUM LW/BbEM, Aa NOKaXKe Aa v UCnUTaHuLmM caja
roBe3yjy CNOpHY 03HaKy ca He4YMMm Apyrum OCMM camo ca TUTYNapoM O3Haka. Pe3yntatu

Cy MoKasanu Aa Benvky 6poj UCMMTaHKKa cafa NoBesyje 03HaKe ca TYPHUPOM M Ha3VBOM

188 Jacob Jacoby, 2008, 27.
¥"Mpecypa y npeameTy Pebble Beach Co. v. Tour 181, Ltd., 942 F.Supp. 1513 (S.D. Tex. 1996).
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rondg pyna, nopef OHora LITO je npeaMeT obenieXxaBara MO3HATOM O3HAKOM. 3aK/bydak
KOju Ce HaMETHYO jecTe Aa je cnopHa ynoTpeba AoBena A0 HapyluaBakba jeJMHCTBEHOCTY

3awTmnheHe 03HaKe, a cCaMUM TUM U [0 pa3BoHaBatba.

HasefieHV nprMep Mnokasyje KONMKO Cy Yy 06/1aCTV MPOLUMPEHe 3aLUTUTE MO3HATUX XXUroBa
WHCTUTYTW BNCKN, U KOMIMKO MX je TELLKO MpaBuIHO pa3aBojuTu. MuTame Koje ce Hamehe
je fia nv ce 3ancTa HapyLlaBakbeM jefiMHCTBEHOCTM HapyLlaBa U AUCTUHKTUBHOCT O3HaKe y
none 3Ha4yajHoOM 06UMY, OAHOCHO Y OHOj Mepu Koja 6K AoBena A0 HapyllaBara HEKe 0f
XUToMm 3aWTuheHnx (QyHKUMja. Y KOHKPETHOM MpuMepy, fa NI YMkbeHuua LITO [eo
jaBHOCTU cafja Besyje [Be MojaBe ca 3aWwTMheHUM 3HAKOM 3aucTa LUTeTM U Hapyllasa
OMCTUHKTUBHCT CTapuje 03Hake? Mako je BepoBaTaH HeratusaH OArOBOp, OBLE YKa3yjemo
Aa 61 n30CcTaHak 3aliTUTe 3anpaBo MOrao [0BEeCTU [0 3HaTHO Beher 6poja ynotpeba Heke

03HaKe 3a pasNnuMTe NPou3BoAE, Te Aa 61 Taga OAroBOP BEPOBATHO GMO MO3UTUBAH.

HaBegeHn npumep nokasyje fa ce y NpakCu KOpUCTe U UCTpaXkmBama Koja 06yxBaTajy
BPEMEHCKY AMMeH3Wjy NoTpebHY fa Y CBEeCTW YYeCHUKA pefieBaHTHE jaBHOCTM 3aucTa u
Aohe o ogrosapajyhe npoMeHe OAHOCHO [0 HacTaHKa ogpeheHe mMucaoHe Bese M3mehy
ctapuje n mnahe o3Hake. VImajyhu y BuAy paHuje M3HETe CTaBoBe fa ce 3a MnoTpede
npy>xara NPOLUMPeHe 3alliTUTE He TPaXKW akTye/nHa nospefa Beh BepoBaTHOha HeHOr
HacTaHKa, MWLL/bera CMO [Aa je [omallaj OBakBUX WCTPaKuBama PenaTMBHO CKPOMaH,
OCMM LUTO MOKas3yjy Aa 40 HacTaHKa ofpeheHe Be3e 3aucTa U [os1a3m, YKOIMKO ce ynotpeba

TonepuLLe.

HaBefeHV TMNOBM UCTpaXmBaka Ty ce 06page MHGopmaumja y CBECTM NOTpoLuaya w3
acnekrta Tncuxonorvje — TMCUXO0NOornje onaxawa Cca jefHe CTpaHe, W MCUX0Norunje
acouunjaTMBHOr NOBe3MBaka Cca Apyre CTpaHe. Y Teopuju je Takofe 610 NOKyluaja ga ce
YKaKe Ha peneBaHTHOCT M APYrux CTpyKa Koje 6u Mornie noTBpAMTM HacTaHaK MUCaoHe
Be3e opapeheHor KeBaiMTeTa y CBeCTM MoTpowadva. Kao jegHa of HMX M3ABOjuna ce

NMHIBUCTUKA™®, 0 yemy je 6110 peun y paHujem deny AncepTaLyje.

188 Ronald R. Butters, 2008.
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1

1)

2)

daKTOpY KOjy yTUUY Ha CTBapaHe M1UcaoHe Be3e Kof YUeCHMKa Ha TPXMLUTY

Y pocagallwem Aeny UCTpakuBara Mokasaim CMO Aa je CYLITWHA MPOLUMPEeHe 3allTuTe
Koja ce npy>a Mo3HaT!M O3HaKaMa YrnpaBo Yy NOCe6HOj MUCAOHOj Be3N KOjy MOTpOLLayn
CTBapajy Yy Be3u ca wMMma. Takohe, nokasaim CMO Aa ce KBa/IMTET OBE MUCAOHe Be3e Koja
HacTaje y Be3u ca No3HaTOM 03HAKOM pa3/ivKyje Y OfHOCY Ha MUCaOHY Be3y Koja HacTaje y
Be3n ca 03HaKOM yobuuajeHe cHare obeniexaBarwa — MnpBa nogpasymeBa Be3vBare Beher
6poja acoumjalunja y 04HOCY Ha NOTOHY, OAHOCHO HMXOB jaun MHTEH3NTET. C 063MPOM Ha
HaBefleHO, 0 nocebHOr 3Hayaja 3a NpeAMeT OBOI UCTPaXMBaka je fedmHucare (akTopa
KOjY YTNUY Ha KBa/IMTET MUCaOHe Be3e Koja Yy Be3u ca MPon3BOA0M HacTaje. Y TOM CMUCAY,

ncnmtahemo peneBaHTHOCT CBUX (pakTopa Koju 61 Mornv 6uth og yTuuaja:

JOVNCTUHKTUBHOCT O3HaKe

Cwmartpamo fAa je NpBu (haKTop KOjU YyTW4Ye Ha WHTEH3UTET acoumjaumja O O3HaUWM HeHa
AMCTUHKTUBHOCT O[HOCHO W3rnef 3Haka Koju je ofpefyje — WTO je O03HaKa
AUCTVHKTMBHMja NOTPOLIAYM je nakiie namre (gakne 6pxe nNpusnBajy y CBECT NPUIVKOM

HaKHagHor NoACTuLaja).

NHTEH3NTET KOHTAKTa YYeCHMKa PefieBaHTHE jaBHOCTM Ca 03HAKOM

LLITO Cy YYecHMUM Ha TPXMWLUTY BULLE U3M0XEHU ofpeheHoj O3Hauw, Bpxke je namTe W
cTBapajy ogpefjeHy MucaoHy Besy ca oM. OBA€ Ce He MUCIM CamMO Ha WHTEH3UTET
ynotpebe y cMucny 6pOjHOCTM pekniama, MPUCYTHOCTM NPOM3BOAa Ha TPXULLTY U C/INYHO,
Beh M Ha HauvMH ynoTpe6e O3HaKe Ha camMOM MPOW3BOAY, Aa NN je OHa AOMUHAHTHA Ha
HEroBOM MakoBatby, Aa /N Ce KOPUCTU CaMOCTa/IHO WK Y3 ApYre AUCTUHKTUBHE O3HaKe

nnn Ha3ne npomssof]aqa nnn cn.
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3)

4)

5)

6)

CneunpuyHOCT Apyrmx nHopMaLmja Koje ce Be3dyjy 3a oapeheHy 03HaKy

Ha oBaj hakTop ynyhyje jeqHO 0f OCHOBHMX MpaBuia Ncuxosoruje onaxara — Aa naxwy
BPXKe 1 jaue NPUBMAUM OHO LUTO je Apyraumje o4 onwTer >, Haume, cMatpamo fAa jecTe of
3Ha4aja U KOHTEKCT Yy O[HOCY Ha KOju Ce O3HakKa MojaB/byje — YKO/MKO je HhOMe O3HayeH
MPOM3BOL KOjU je crneumiuyHnX KapakTepucTuKa y OgHOCY Ha yobuyajeHo, cmaTpamo ja
he KBaIMTET acoumjaumja Koje ce namTe y3 03HaKy Takofe 6UTK NpomerseH. [lakne, oBfe ce
MUCA Ha NPOM3BO[ KOjU je Peuumo nocebHOo NyKcysaH, Uam nocebHo HeobuyaH, Uan Ha
03HaKy Koja HOCW Heyobu4ajeHy MOpyKy Koja MOXKe 6UTW ynedyat/blBa M Yy HEraTMBHOM

(NpoBOKATVBHA, YBPEA/bUBA) M Y MO3UTUBHOM (AYXOBUTA, OPUFMHANHA) CMUCHTY.

BpOjHOCT KOHKYPEHTCKMX 03HaKa

[arve, jegaH of hakTopa Koju YyTUYY Ha KBa/IMTET MUCAOHE BE3e CBaKako je U 6pOojHOCT
KOHKYPEHTCKMX 03HaKa Kojuma Cy noTpoLuaym nogjefHako U3noXkeHu. Peummo, yKoImnKo je
pey 0 03HauM Koja Ce O4HOCK Ha NPOM3BOJ 3a KOjU Ha TPXMLUTY MOCTOjU BeNMKa MoHyda

pa3nnMYMTUX Npou3eofaya, jacHo je aa he GUTK Texe ynamTUTK jedHY Of 03HaKa.

BpenocT Npon3Bo/a Kojii e 03HaKOM 06enexasa

Maxxwa Koju NoTpoLuayy noknawajy NpUankoMm pasmaTparba Npoun3Bofa Koju cy Besvke
BPeAHOCTM BULUA je 0f NaXKHe Koja Ce MoK/aka NPUINKOM pasmarparba Npon3Boa Hke
BpegHocTu. Vimajyhn y BuaYy HaBeieHO, MOXe Ce 3aK/by4yuTy [a je U BPe4HOCT Npon3Boia

jenaH of hakTopa Koju A0NprYHOCK KBANIMTETY MICAOHE Be3e ca 0ApefjeHOM 03HAKOM.

JIN4HO NCKYCTBO U CMOCOBHOCTM NOTpOLLIaYa

189 Orwperosuh Mpegpar, 2007.
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Hanme, He Tpeba 3abopaBuTW [a NPWUIMKOM MpOLewMBakba NO3HATOCTM O3HaKe NpaBo
n3nasn u3 CTaHgapAa NPOCEYHOr NOTpoLUaya, W 3aAMpe y PeasHO CTate Ha TPXMLWTY
0JHOCHO CTBapHO Mperno3HaBate 03HaKe Of CTPaHe CTBapHMX NOTpoLuaya. Y TOM cMucny
He Tpeba 3aHemapuTu 1 cnefehe hakTope Koju Takohe yTuuy Ha CTBapate MUCAOHe Bese
KOoA, noTpollaya y ogHocy Ha ogpeheHy 03HaKy: UHTeIeKTyasiHe CrnocoBHOCTM noTpoLaya,
NINYHa 3aMHTEepecoBaHOCT 3a oApeheHVM nNpov3Bof, NPETXOAHO WCKYCTBO Yy Be3n ca

MH(OopMaLMjaMa 0 XKerbeHOM NPOK3BoAY U CI.

MpoLieHa No3HATOCTY 03HaKe y npakcy EBponcke yHuje®

O craHgapfy nosHatocTM o3Hake ECI vmao je npuavke ga Ce W3jaCHU Yy HEKONMKO
HaBpaTta. Ha oBOM MecCTy npeactaBuheMo HEKO/IMKO OfJlyKa Koje Cy Of 3Hayaja 3a Hawly

aHanuay.

Y npegmety Antartica Sl v. OHIM™! Cy[, Ce M3jaCHMO O NMuUTawy pefeBaHTHE jaBHOCTM 3a
yTBphMBare MO3HATOCTU, Ka0 W CTereHy OCTBapeHOCTW OBOr CTaHAappga. Takohe, oBa
0fJlyKa je Moce6bHO 3HayajHa 3aTO LUTO KOMEHTapuLle YCNoB ,,04CYyCTBa OnpaBAaHUX
pasnora®“ 3a Heky Of nocnefuua y O4HOCY Ha Koje je ogpeheHa MpolumpeHa 3awitura
no3HaTMx 03Haka. Havme, cnop ce TuLao Npurosopa NpoTuB Npujase 3a 03HaKy Y U3rnegy
nasdaq, NpwjaB/beHOr 3a MPETEXHO CMOPTCKY OMNPemMy W CAMYHy poby W ycnyre, a no
OCHOBY paHMuje MAeHTU4YHe BepbasHE O3HaKe Koja je 6una permcrpoBaHa 3a MPETEXHO
(bmHaHcujcke ycnyre. Tpuroeop je 6Mo NoAgHeT MO OCHOBY oapeabe Koja perynuile
MPOLUMPEHY 3aLITUTY 03HaKa ca penyTtauujom. XKanba je nogHeta ECI1-y npotus ognyke
Cypa npee MHCTaHUe Koju je nmogpxao oanyky EUIPO kojom ce npuroeop ycsaja no
HaBefleHOM OCHOBY. Haumme, jegaH of K/bYYHWX AOKasa Koju je onpegenvo Cya npse

% OnwTKn npukas ctaHaapaa sawTuTe y EBponckoj yHuju BugeTu y: Roncaglia Pier Luigi, “Should We Use
Guns and Missiles to Protect Famous Trademarks in Europe”, Trademark Reporter, Vol. 88, 1998.
Mpecypa EBponckor cyaa npasge, Antartica St v. OHIM, C-320/07.
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MHCTaHLUe 3a noTephyjyhy oanyky 6M0 je 3anUCHUK ca PefoBHOr FOAMLIHEN CacTaHKa
akumoHapa gpywtea AHTapTuka (MpujaBuoua CNOPHOr 3Haka), KOju je nokasao Aa cy
aKumMoHapy OBOr ApYLUTBA joW ABe FOAMHe Mpe npujaBe O03HaKe GWUAN CBECHU TepMUHa
nasdaq, Kao TepMMHa KOjU O3HAyaBa amepuvyko TPXMLUTE akuujama, Te Aa je TePMUH
n3abpaH Kao JeCKpUNTUBaH 3a rNaBHe yc/yre OBOr ApyLUTBA — AW3ajHUpare, NPOn3BOAHa
M Npofaja BUCOKO TEXHOMOLIKMX MaTtepujana v cnoptcke orpeme. Haume, oBaj cyp je
cmaTpao fa je nogHocunal, NpMrosopa A0kasao 0BMMeE Aa NocToju pusuk y 6yayhHocTv ga
6v npujasnnay, Kopuwherem CNOPHOr 3Haka 3anpaBo Hetep MCKopuwhasao penyTtauujy
paHuje o3Hake. Takohe, HaBeo je [a je TepeT AOKa3nBarba Aa je Kopuwhere CNopHOr 3HaKa
ornpasAaHo 610 Ha NpujaBMoLy, KOjU HUje N3HEO HUKAaKBe aprymeHTe Y TOM NpasLy OCUM

TBPAHE [a je pey 0 akpoHuMy 3a cnoraH “Nuovi Articoli Sportivi Di Alta Qualita”.

ECI je ognyunBao o0 anbu npujasmola NpoTUB OBaKBe OfJ/1yKe Cyfda NpBe MHCTaHLUe Yy
KOjO] je WCTaKHYTO HEeKO/NIMKO OMTHMX aprymeHaTta. JegaH ce Tude TOora fda Hedep
nckopuwhagara pernyTaumje paHujer 3Haka He MOXe [MOoCTojaTh Yy Chyyajy Kaja
NoTpoLLayy Npomnssosa 06eneXeHor CropHUM 3HaKOM HeMajy Bese ca NpOoM3BOAOM Y Be3u
ca KOjuM ce KOpUCTU paHuja O3Haka. Y Be3u ca OBWMMeE, MpujaBunal, je McTakao fa ce
feduHNLMja O3HaKe ca penyTaumjoM y MapucKoj KOHBEHUMjW W npeaMeTHoj Ypeaoun'®
pas3nuKyjy, Te aa ce penyTauunja 'y cMuciy Ypeabe nma oAHOCUTU Ha OMLUTY jJaBHOCT, a He
CamM0 Ha OHYy jaBHOCT KOja je pefneBaHTHa 3a paHWjy 03HaKy Yy nuTawy. Pasmartpajyhu
n3HeTy aprymeHTtauujy, ECIT je nowao of, npakce 3ay3eTe Yy paHuje NprkasaHoj npecyam y
npeameTy Intel’® Te je koHcTaTOBaO fAa he peneBaHTHa jaBHOCT 3a YTBPHMBaH-E
MO3HATOCTW 3aBUCUTW Of OKOSIHOCTU CBake KOHKPETHe moBpefe, umajyhun y Buay ga je 3a
MOCTOjare MoBpeje HeONXOAHO Aa Y CBECTW YYeCHWMKa Y NPOMeTY HacTaje MucaoHa Besa
KakBa je ofpeheHa nomMeHyToM npecygom. CTora, 0Baj Cy4 je OYMATO CTao Ha CTaHOBULUTE
Aa he peneeaHaTHa jaBHOCT OMTW He ONLwTa, Beh OHa KOjy YMHe y4eCHULM Ha 06a TpXXuwTa
Ha KOojuma ce MpoMeTyje MPOM3BOLOM Y Be3W ca Kojuma Ce CYNpOTCTaB/beHW XXUIOBM

KopucTe. [jarbe, Cyq je KOHCTATOBaOo Aa ce BepoBaTHOha HaCTaHKa HOpMMpaHe nocneauLe y

192 Buna je npuMerbmBaHa Ypeata 0 KOMYHUTapHOM XMry.
1% HasepgeHa npecypa, C-252/07.
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KOHKPETHOM cfly4ajy, uckopuihaeamwa penyralmje paHuje 03Hake, Mopa LEeHUTN Y Of4HOCY
Ha jaBHOCT pefieBaHTHY 3a OCMOPEHY O03HaKy, a KOjy YMHEe J/byau KOju Cy pasyMHO

06aBeLUTeHN 1 MPOCeYHUX CMOCOBGHOCTM OnaXkara.

Takohe, 0BOM 0f/lyKOM Ccyfa Takohe je noTBpheHa ocnopeHa oAnyka y Aeny y Kojem ce
HaBOAM fa TO LUTO O3HaKa NpefcTaB/ba aKPOHUM 3a C/I0raH Koju je onucaH y Besn ca pobom
Kojuma ce npuvjasunay, y [o6poj Bepu 6aBu, HMje AOBO/bHO OMpaBAaH pasfor Koju 6u

CYCMeH/10Bao NpuMeHy ofipea6e o NPOLIMPEHOj 3aLUTUTH.

Y npeameTy Dorma GmbH & Co. KG v OHIM™* ECI je cTao Ha cTaHOBWLLTE fAa Cy
HVKEeCTENEHWN opraHn NpaBWIHO O4/1y4MNN Kaga Cy o46vnn nNpuroBop NpoTuB npujase 3a
3HaK cTuimzoBaHo DOORSA, no ocHoBy paHujer xura DORMA. Ocum LWTO je 6e3 ycrnexa
MCTaKHYT OCHOB paHujer C/IMYHOT XXura perncTpoBaHor 3a 1UcTe Wan canyHe pode 0gHOCHO
yCnyre, HEOCHOBaH je 610 1 HaBOA Aa je YjeAHO pey O paHnjoj PerncTpoBaHoj O3HaLM ca
penyTaumnjoM Koja Ce Y KOHKPeTHOM cfy4ajy uckopwhasa. LleHehu pokase Koje je
nogHocuNaL, NpMrosopa A0CTaBuo Y MPUIOT TBPAHM Aa je ped 0 XKUry ca penyrauunjom,
Xan6eHo Behe je NpaBWIHO HallNo Aa BehrHa [oKa3a npefAcTaB/ba MaTepujane ca MHTepHeT
npeseHTaumje NogHocMoLa NPUroBopa, Koju Kao TakBWM HUCY [OBOSbHO Noy3fdaHu. [dasbe,
Behe je HaBeno Aa nogHocunal Huje AoCTaBMO [OKase O TPXWULLHOM Yaeny, UHTEH3UTETY
yrnoTpebe paHuje 03HaKe, AY>XKUHW yrnoTpebe, N3HOCY Y/IOXKEHOM Y HeHY MPOMOLUUjy, Aeny
JaBHOCTW KOju Mperno3Haje paHujy 03HaKy, NMOTBPAE WWN M3jaBe penieBaHTHUX KoMopa 1iun
YAPY>Xeha. YKa3zaHo je Ha Henogo6HOCT AoKasa y Buay 1M3sofda ca Bukunegumje, umajyhm y
BUAY KapaKTep OBe e/IEKTPOHCKE eHUMK/Ioneauje U noy3aaHocT rnofaTaka Koju ce mory
Hahn. Hanocnetky, >anbeHo Behe je 3ak/byuusio fa NPUIOXKEHW [0Kasu Yy BUAY ABa
KaTanora nogHocuoua NpMroeopa 1 jefHor MHTEPHOr roAvLUHEr U3BeLTaja He Mory 6uTu
nofoGHM HUTWM 3a [OKasuBawe penyTauuje HUTU 32  [0OKa3uBawe CTeYeHe

ANCTUHKTUBHOCTW.

% Mpecypna EBponckor cyaa npasae, Dorma GmbH & Co. KG v. OHIM, T-500/10.
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VI.

CnunyHo ce n3jacHMo 1 3aBO[ 3a MHTENEKTyaIHy CBOjUHY EBponcke yHuje y npegmety Pg

Proingec Consultoria (fig) / Prointec (fig)'*

, TAie je 3ay3eT0 CTaHOBULLITe Aa [OKas3u Y BUAYy
MaTepujana U3 Katasora, MHTepHEeT MnpeseHTauuje u Apyrux peknamHux Matepujana Koju
MoTMYY 0f, Camor HOCKOLLA XUra HUCY NoLO6HM 3a [oKa3nBakwe penyTauuje. Y N30CTaHKy
NHopMaLMja NPUKYI/beHUX 0f Tpehux nvua, He MOXKe Ce MOoy3faHO YTBPAMTW fa je

03Haka mosHata. Jabe, y npeameTy Bob the Builder'®

, 3aB0j je Hawao fa npeameTHa
O3HaKa y>XuBa penyTauunjy Ha OCHOBY criefiehnx Aokasa: NpBW je UCTpaxuBare Koje je
CnpoBena cneuujannsoBaHa areHumja u 1o nytem Tefe)OHCKMX aHKeTa. MNutare Koje je
nocTaB/baHO MoTpowadymma 6uno je fa Hasedy OpeHAOBe KOjuU Cy MM MO3HATW 3a Jaty
BPCTY Mpoun3BoAa. Y 0BOj aHKETW, MO3HATOCT O3Hake Bapupana je mamehy 25% n 71%
MPeno3HaT/bMBOCTM Of CTpaHe noTpollaya. 3aTvM, CNpoBefeHa je UM aHkKeTa O
MPeno3HaT/bMBOCTM 03HaKe HaKOH LUTO 6V Mpom3Bog 610 MprKasaH noTpowlaynma, rae je
NpPeno3HaT/bUBOCT M3HOCKMNA 3HATHO BuLle, M3mehy 49% n 90% Yy 3aBUCHOCTU Of, BPCTe
npomssofa. Takohe, AOCTaB/beHW CY M [0Ka3nM O TPXULIHOM YAeny 3a nepuog of net
rofjMHa, Koju je y npoueHty msHocuo nsmehy 30% un 35%. HaBefeHwn fokasn 6unm cy

[0BO/bHY Aa 3aBOj, YTBPAM Aa je Y KOHKPETHOM C/lyyajy pey 0 03Hauy ca penyTauujom.

lMpoueHa No3HaToCcTK 03HaKe y JomMahoj CyacKoj npakcu

Mpe ocBpTa Ha peneBaHTHe om/lyke [omahux CcyaoBa YKas3ahemo YKpaTKo Ha
crneuudunyHoCTU ypehera Cy[ACKe HaeXHOCTV 3a Of/lyumBatbe O CMOPOBMMA MOBOAOM
npaBa WHTENEKTya/He CBOjuUHe. Haume, y CPrCKOM MPaBHOM CUCTEMY HaAneXHOCT 3a
OfLlyuMBarbe Yy OBMM CMOPOBMMA MOBEPEHA je WCK/bY4MBO MPUBPEAHMM CcyaoBUMa (3a

cyhere y npuBpegHum  cropoBuma)’®’,  ogHOCHO  BMWMM  CymoBMMA  OMLTeE

1% MpegmeT 6poj R 295/2009-4, Pg Proingec Consultoria (fig) / Prointec (fig), 2010.

1% MpeameT 6poj, R 765/2009-1, Bob the Builder (fig.) / Bob, 2010.

97 HagepeHo je perynucaHo unaHom 25. 3akoHa 0 ypehewy cygosa (,Cn. rnacHuk PC", 6p. 116/2008,
104/2009, 101/2010, 31/2011 - p. 3aKoH, 78/2011 - Ap. 3aKoH, 101/2011, 101/2013, 106/2015, 40/2015 - ap.
3akoH, 13/2016, 108/2016, 113/2017, 65/2018 - ognyka YC, 87/2018 n 88/2018 - oanyka YC), pabe y
(hycHOTU: 3aKOH 0 ypehery cyfoBa.
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HagnexHocTn'®®, CxogHo HaBedeHOM, Moxe ce pehun fa je AOHeKne mpeno3HaTa noTpeba
[a ce OBMM MuTaweM 6GaBe cneuujann3oBaHe cyaunje Te da je ped 0 obnacTu npaea Koja
3axTeBa eqMKaCcHOCT 1 nocebHa 3Haka Koja npeBasnnase rpaHuLLEe OnwiTer npa.a. Takofhe,
YKa3yjemo M Ha MOKyllaj YCnocTaB/batba Crnelmjann3oBaHnX Beha y OKBMPY HaMNEXHUX
cyaoBa Koja 61 ce UCK/by4MBO 6aBuia OBUM CMOPOBUMA, Te Koja 61 6una caunkbeHa camo
0[] cyauja Koje nmajy ofrosapajyhe MCKyCTBO 0JHOCHO 00YKY — [10 YCNOCTaB/baka OBaKBOr
cucTema Mnak Huje gowwno un gaHac y Cpbuju cnopose NOBOAOM MOBPeAe UM 0CropaBaka

XUra cyfie CBe Cyamnje HafneXHUX Cy0Ba.

[omaha cy/cka npakca je HeyjegHadeHa No NuTaky OfJlyurBatba O CTeMeHy Mo3HaToCTy
)KUroM 3alTuheHe O3HaKe. Y HACTaBKy CMieAu NpukKas PenieBaHTHWMX OA/yKa Te CTaBoBa

KOjW CYy Yy CKOpaLUH0j MpaKkcK 3ay3eTu:

1) Ha npsom mecTy aHanm3upahemo npecyay BpXoBHOr KacauMoHOr cyga y Kojoj je
ofbunjeHa peBu3uja Te MoTBphHeHa npecyda Kojom ce yTBphyje nospeda >kura ,Jlonye

«199

MabaHa Haume, y oBoj npecyay BKC 3aysuma [fBa 6uMTHa cTaBa y Be3n ca

yTBpF]VIBaI-beM MO3HATOCTW O3HaAKeE:

[ethmHncaHo je pasBofraBarbe YyBEHOr >KUra Kao MoBpefa jakor >Xura Koja He
MpOoYy3poKyje BepoBaTHONY HacTaHKa 3abyHe, an Koja 360r HeosnawheHe ynoTpebe >kura
ymatyje HeroBy YyBeHOCT U AUCTUHKTUBHOCT .

[JedurHuncaHo je fa ycnoB 3a ofpehnBare Aa N je HEKM 3HAK YYBEH HUMje HYXXHOCT Aa je Taj
3HaK KopuwheH y Peny6nmun Cpbuju — [0BO/BHO je Aa je MyTeM LUTamnaHux W
e/IeKTPOHCKMX Mefuja pefnieBaHTaH CEeKTOP jaBHOCTW YMO3HaT Ca pPerucTpoBaHuM

3HaKoBMMa.

Y Besu ca MPBUM M3HETVM CTaBOM KOjU Kao MpeamMeTe MPOLUMPEHe 3aliTuTe MO3HATMX
03HakKa HaBOAM YYBEHOCT M AWCTUHKTMBHOCT O3HAaKe [OK je padrba MOBPeAe HMXOBO

yMahEHE, MOXE ce UCTahu [a je JOHEeK/e ycarfnalleH ca 3aKOHCKOM oapeaooM (Koja Kao

1% HasegenHo je nponucaHo oapen6om unaHa 23. 3akoHa 0 ypehery Cy/10Ba.
% Mpecyaa BpXoBHOT KacaUyoHOr cya y npeameTy 265/2015 o 30.06.2016. roauHe.
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npegmeTe 3aWwTuTe CNOMUbE Yrfed U ANCTUHKTUMBHOCT, a Kao paftby NoBpefe HaHOLEeHe
LITETe HMMA, WTO 61 Ce MOrN0 YnojobuTn TepMUHY HUXOBOI yMaweha). Mako je y
MPBOM Jeny o6pasfoxera LedrHMUCca0 Pa3BOAHaBae Ha N3MI0XKEHW HAUVH, CYA Y fa/beM
TEKCTY Hanasu fa je TYXXeHU He/ojalHo OCTBapuo KOPUCT M3 CTeyeHe penyTauuje
TY>KMOYEBOr >Kura. Hamme, 13 HaBefeHOr Crefun fa Cyn He npasu pasnnky n3Mehy pagru
nospefe — owTtehewy yrnega WAM LUCTUHKTUBHOCTU C jefHe CTpaHe, U HUXOBOM
HenojaslHoM McKopuwhagawy ca Apyre cTpaHe. Mako je TayHo fda ce y jeAHoj (haKTUYKOj
pagmwu Mory ctehn obenexja u jefHe n gpyre keaamgukaumje (Haume, aa y KOHKPETHOM
Cny4ajy TY)KeHU 1 nckopuwhasa yrnef nosHaTe 03Hake M HaHOCW jOj LUTETY), MULL/bEHA
CMO fa He Tpeba MOWCTOBETUTU OBe pafwe MMajyhu y Buay fda UX je 3aKoHOoAaBsal,

MponmMcao Kao pa3ABojeHe 1 anTepHaTUBHO oapehjeHe.

[pyrn n3paxeHn CTaB 0 TOMe [a HMje HYXXHO fda je O3Haka KopuwheHa Ha gomahoj
TepuTopuju fa 6u ce yTBPAMIA HeHa NO3HATOCT, Y NOTMYHOCTM je ycarfalleH ca npakcom
ECI kao n 3ajegHU4YKMM npenopykama CBeTCKe opraHu3aumje 3a MHTeNeKTyasHy CBOjUHY.
Cyf npaBvNHO HaBOAM fAa MyTeM LUTAMMaHUX W efleKTPOHCKUX MeAmja Koju YK/bydyjy
WHTEPHET, KabNOBCKY W CaTeNUTCKY TeIeBU3NjY pefieBaHTHa jaBHOCT MOXe 6UTK yrno3HaTa
ca perucTtpoBaHuMM 3HakoBMMa Hocuoua. MehyTuM, cmaTpamo fa HaBefeHO He Tpeba
MeLIaTU Ca HEOMXOAHWUM KOpuLLhereM >Kura Kao YCMOBOM 3a CyAckKy sawTuty 2%

3agp>xahemo ce Ha 0BOM MeCTy paan n3sohera pasfivke n3mehy oBUX MHCTUTYTA.

Ta4yHo je Aa ce 3a yTBphMBarbe MO3HATOCTM He 3axTeBa [a je 3HaK KopuwheH Ha gomahem
TPXUWTY. MehyTuMm, jeflHOM Kaja ce YTBPAM [a je HeKa 03HaKa rno3Hara, Hema OCHOBa 3a
pasfimumTe ycnoBe 3a CYACKY 3aliTUTY MOBOLOM eBeHTyaslHe NOBpese — 3aKOHoaBsal, je Ty
He4BOCMUC/IEH, 3a MOAHOLLIEHE TYXK6e HEONXOAHO je Aa je 3awTuheHa 03Haka KopuwheHa.

1

[locajaluma Cyacka npakca®’' usHegpwuna je n Asa f[OfaTHa NpaBuia — [a je O3Haka

20 Ynapom 73 30K MponncaHo je Aa je YCroB 3a MOAHOLLEHe Tyx6e 360r nospede ura fa je xur
KopuwheH y cMuchy us. 64 0BOr 3aKOHa.

“lpe|iiere BpxoBHOT KacaLMoHor cyaa, Mpes 55/2017 og 10.3.2017. roavHe. V13 06pasnoxerba; MpasuiHom
npuMeHOM oapeabe unaHa 73. 3akoHa O >KWUTOBUMA, HUXKECTENEHU Cyf0BW Cy NPAaBWIHO 3ak/byuunu ga je
YCNOB 3a NOCTOjare BepoBaTHOhe 3abyHe MoTpolIaya fa ce y NPOMETY Hanase Npou3BoAM 06enedKeHu
CynpoTCTaB/bEHNM 3HALMMA, 3HAKOM KOju je 3aliTuheH M 3HAKOM KOju My je CinyaH, OfHOCHO Aa je >Xur
KopuwheH. Mpema oapeadu unaHa 73. cTae 3. 3aKoHa 0 >KWUroBuMa, Ty>Kba 300r nospeae >Kura ce Mo>ke
MOAHeTV MOJ YCNOBOM fa je >KuUr KopuwheH y cMucny unaHa 64. 3akoHa 0 >Kurosuma... Kako Ty>kunay
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036UbHO KopuLheHa, 6e3 0631pa Ha Nepuo Koju je MPoTeKao of teHe pernctpaunje®®?,
Kao 1 Aa je o3Haka kopuwheHa Ha gomaheM TPXULWITY. MuLwberba CMO Aa HaBeeHO mMopa
[a BaXM W 3a MO3HATy O03HaKy, OJHOCHO [a je HeOCHOBAHO eBeHTyaslHO ocriobaharbe
HaBeJeHOr yCcnoBa 3a Cny4aj Ty»Kbe 3060r nospee »Xura Kojum ce WTUTK Mo3HaTa O3HaKa.
CneficTBEHO TOMe, KopUulhere Y KOHTEKCTY MO3HaTMX 3aTheHnX 03HaKa pesieBaHTHO je
13 [Ba acrnekra: Kaja je pey o yTBphuBamwy NO3HATOCTW, HMjE HEOMXOAHO Kopulherwe Ha
AomMaheM TPXULWITY Aa 61 ce yCcnocTaBmno cTaTyc no3HaTocTu. Kafa je nak, pey o npyxawy
CY/ACKe 3aliTuTe MOoBOLOM MOBpeje, HEOMXOAHO je Aa je 03Haka KopuwheHa Ha fomahem
TpKUWTy. OBa 06aBe3a Tpebano 6M Aa BaM TEK HAaKOH nepuofa o4 NeT roauvHa of
perucTpaumje >xura — npaBuiHa MPUMEHa NPUHUMNA ancTpakTHeE OMacHOCTM 3aMeHe
omoryhaBa fia ce MpaBO YCMELHO BPLWIM W Y OBOM paHWjemM Mepuofy Yak U Kaja Hema

kopuLLhetba 3alTheHe 03Hake Ha TPKULLTY?™

Wmajyhn y Bugy fa he no3HaTocT jefHe O3HaKe NOCTaTW pefieBaHTHA TeK Yy OAHOCY ca
APYromM O3HaKOM KOjOM Ce YMHW eBeHTyaslHa MOoBpeAa, jaCHO je Ja M3BEeAEHMW 3aK/byulu
CTOje Y WM3BECHO] KOHTpaauKuuju. Hamme, 3aKOHCKOM HOPMOM, a MOCEOHO MOrpeLuHUMm
CTaBOM KOju je 3ay3ena gomaha cyacka npakca, 06ecMuLLI/baBa ce Npasuio aa 3a yTephere
MO3HATOCTN HUje HY)XXHO fa je O3HaKa KopulheHa Ha /IOKa/IHOM TPXMLWTY. Hawe je
MULL/bEHE [ia NpeBary Haf oBa ABa CynpoTCTaB/beHa Mpasuia unak Tpeba ga MMa Hopma
Koja nponucyje Kopuihere Kao YCNnoB CyAcKe 3aluTuTe, uMajyhm y Bugy fa je npuHumn
TEPUTOPUjA/THOCTU MHXEPEHTaH MpaBy >Xura, Te [a HemMa ornpaBjarba fa Ce Of Hera

OfICTYNa y CNy4ajy No3HaTMX 03HaKa. MehyTiM, MULLbeHA CMO fa 3a YNoTpe6y Nos3HaTUx

NPeaMETHU >KUT HUje KOpUCTNo, 6e3 063mpa WTO HIje NPOTEKAO POK 3a NpecTaHak >Kura y CMUCAY YnaHa
64. 3aKoHa 0 >KWUroBKMMa, HVXKECTENEHU CYL0BU MPaBWUIHO 3aKbyuyjy Aa Hekopuwherbe >Kura y npasHoM
MPOMETY WCK/bYYyje 13asnBarse 3ab6ye MPOCEYHOr MOTpoLIaYa 4a ce pagn 0 NCTUM NMpPoM3BoAMMa, Te aay
KOHKPETHOM C/yyajy npasa Ty>Kuola Hucy nospeheHa.

%02 OBakBO Tymaueke Moce6HOr YCI0Ba 3a MOAHOLLEHE TyXK6e 3601 MOBPEAE XIra He MOXE Ce MPUXBATUTK
Kao npaBufHoO, 6yayhn fa je 3aCHOBaHO Ha HEOCHOBaHOM MOMCTOBENMBatbY YC/0Ba 3a MOAHOLLEHE TYX6e 1
yCnoBa 3a nocTojarbe NnoBpese npasa, Koju Cy Nno CBOjOj MpPUPOAM CacBUM Apyrayunju. Mutawe BepoBaTHOhe
HaCTaHKa 3abyHe y pefieBaHTHOj jaBHOCTM CaMo je jefjaH 0f YC/ioBa 3a MocTojare MoBpefe npaea, U TO He
Hy>aH. 10 CBOjoj MpMpoAM OBO NUTawe CMaja Y MaTepujaiHOMpaBHa MuTaka 0 KojuMa Cyf MepUTOpHO
ognyuyje. C apyre ctpaHe, nuTakbe HY)XXHUX YC0Ba 3a NOAHOLLEHE Ty)X6e NpeLcTas/ba NPOLEeCHONPaBHO
nuTae 1 y Clyyajy tbKUX0BE HEUCMYHEHOCTW Cyf Hanasun ga je Tyxxb6a Hefo03BO/bEHA U O TOME JOHOCK
ofrosapajyhy o4nyKy NpoLecHOr KapakTepa.

203 Bywe 0 NpUHLMMMMA ancTpakTHe W KOHKpeTHe OmacHocTK 3ameHe: Mapkosuh Cno6ogaH M. ,MoBpesa
XUra — BOAWY KPO3 NaBUPUHT KIbYYHUX MHCTUTYTa npasa xura“, MNpaso v npuspeaa, 7-9, 2019.
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Kao ¥ CTaHAapAHMX O3Haka Tpeb6a omMoryhuTu MEeTOroAuiltK nepuog TonepaHuuje, y
CKnafly ca 3aKoHOM 0 XKMUroBMMa. Y 0BOM Nepuogy, 61no 6u moryhe a ce 3a HeKy 03HaKy
YCMOCTaBM CTaTyC MO3HaTe O3HaKe YCnef HeHe ynoTpebe Yy MHOCTPAHCTBY, a Cy/Acka

3awTmTa 61 6una moryha ynpkoc ofcyctsa 036ubHOr Kopuwherba Ha Jomahem TRXKULLTY.

2. majyhn y Buay Hanpef M3HETO MULL/bEHE O je4HAKOCTU YC/0Ba OMLUTENO3HATOCTU Y
CMUCY HOCKOLA OMLITENO3HATOr HEPErMCTPOBAHON 3HaKa, U YC/ioBa penyTtauunje y cMucny
HOCMOLa MO3HaTe 03HaKe, YKa3yjeMo 1 Ha npecyy BpxosHor kacaumoHor cyaa®® kojom ce
0Baj Cy[, M3jacHMO Yy Norneny 3axTeBa CTerneHa OCTBAPEHOCTM CTaHAapa Mo3HaTOCTU KOju
[OHOCU MpoWMpeHy 3awTuTy. Hawume, crnop ce TuuLao oOcrnopaBawa Mpujase 3a
OMLUTENO3HaTK 3HaK YMju je BNacHUK NPMBPEeLHO LPYLUTBO, HOBMHCKO-M3AaBayka Kyha. Y
KOHKPETHOM C/ly4ajy TyXKunaw, je 3axTeBao Aa ce YTBPAM Aa je TYXKeHU, (IM3NYKO NnLLEe Koje
je jelHO Bpeme OWNO HErOB AMPEKTOP, MOAHEO MpWjaBy 3a OMNLWITENO3HaTH 3Hak ,VV*
2006. roguHe Te Aa Cy4 ornacy Tyxwuoua 3a nogHocuola npunjase, umajyhn y Buay fa je oH
HOcWunal, 3Haka y nuTawy. TyXunay je ykKaszao Ha TO fa 0Baj 3HaK Kopuctu of 1995.
roguHe, Aakne BuLLE Of AeCeT rofuHa npe Hero LUTO je TYXKEHW MoAHeo CNOpHY npujasy,
Te Aa je Tyxunay y HoBem6py 2006. roavHe n3gaBao TUpPaX Koju je 6pojao ocaM Xurbaaa
npumepaka no 6pojy. Takohe je cya YTBPAMO Aa je NINCT AOCTYMNaH He caMo Y jeJHOM MeCTy
Beh 1 y Apyrum [enosmma 3eM/be ¢ 063MPOM Ha TO fa je u3BecTaH 6poj npeTnnaTHMKa U3
apyrux mecta y Penybnvum Cpbuju. Ha OCHOBY OBMX 4YMkbeHMLA MPBOCTENEHW CY4 je
YTBPAMO Aa Ce pafn O OMWTENO3HATOM 3HaKy Yy CMUCY 3aKOHa O XXWUroBMMa, U YCBOjUO

TY)XK6EHM 3aXTeB TYXXMOLIA.

Mpe Hero LWTO ce OCBPHEMO Ha CTaB KOju je 3ay3e0 BpXOBHM KacalMOHW Cyf, YKasyjeMo Ha
TO Aa je NPBOCTEMEHWN CyAa pacrnoniaradc camo cnegehum nogauyma O CrOPHOM 3HaKy —
AYXMHOM ynoTpebe, MHTEH3UTETOM YNoTpebe y CMUCY Tupaxka 3a jefaH Mecel, Kao u
reorpa)Ckoj pacnpocTpareHOCTM YnoTpebe 3HakKa MocpedaHo ofpefheHoj Henoy3aaHuUm
TEPMUHOM ,,M3BECHMX Opoja MpeTnnaTHMKa U3 Apyrnx mecta“. Haume, n3 aHanmsmpaHe
npecyfe Huje jacHo Aa nu je TyXXunay 0 HaBe4eHOM A0CTaBMO A0Ka3e U je pey O HeroBoj

TBPAHY, Kao U Aa Nn je Cy/ HaBeAeHe NoAaTKe CTaBMO Yy KOHTEKCT yobuuajeHnx nogaraka

204 Mpecypna BpxoBHOr kacaumoHor cyaa, Mk 25/2007 o 04.04.2007. roguHe.
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3a ynoTpeby KOHKYPEHTCKMX 3HaKOBa Yy MCTOj AenaTHOCTU. Mako je oBa npecyga AoHeTa
npe AeceT rofuHa, ykasyjemo aa cy seh 6une goHete INpenopyke CBETCKE OpraHu3aluje 3a

VHTENEeKTYaIHY CBOjUHY.

Ouemnyjyhn oBako yTBpheHy no3HaTocT, BpXOBHWU KacauMOHW Cyf je nowao of ogpenoe
ynaHa 6bis Mapucke KOHBEHUMje KOja perynuiie ocrnopasare MpujaBe 3HaKa Koju je
HECYMHMBO MO3HAT Kao XXWI finlia Koje yXKmBa MpaBo Aa ce KOpUctu ToM KOHBEHLMjOM.
Hanme, 0Baj cyf KOHCTaTyje Aa je NPBOCTENEHWN Cy[ M3BeO MorpellaH 3ak/by4vak fja ce y
KOHKPETHOM MpeaMeTy paAn O OMTeno3HaToM 3Haky 6yayhu ga je OH no3HaT camo y
JelHOM Kpajy 1 13BeCHOM OpOojy NpeTnaTHUKa u3 gpyrux mecta 'y Peny6nmum Cpbuju (6e3
yTBphuMBara 6poja TMX NpeTnnaTHMKa). Mo oueHN 0BOr cyda TyXXunaL, Huje No3HarT y Lenoj

3eM/by Aa 61 ce y cMucny KoHBEHLMje CMaTpao OnLITeno3HaTHM.

Kao wrto Buaymo, BpxoBHW Cyd OBOM OfJ/IyKOM YCMoCTaB/ba OApeheHn craHgaps Yy
MPOLIeHN NO3HATOCTM O3HaKe — 3axTeBa [a je pey O NO3HATOCTU 3HakKa Y Lenoj 3embu. Y
fa/beM TekcTy paga’® pgeTasbHo he 6GUTM  aHanMauMpaH KpUTepujym  reorpadicke
pacnpocTpakeHOCTM ynoTpebe 3Haka, rae he 6uTn 06pas3noXkeHO 360r 4yera je OBakaB
3axTeB HeornpaBAaH W MPakTUYHO MpeneBaHTaH 3a CTBapHY OLEeHY Mo3HaTocTw. Takohe,
3aK/by4yjemMo Aa ¥ 0Ba O4JlyKa roBopu y NPUIor CUpOMAaLLHOj npakcy fomahux opraHa
Kaja je pey O pasHONMKOCTW [OKa3HMX CpefcTaBa Koja ce 3a NMPUMeHy OBOI MHCTUTYTa

KOpPUCTE.

3) ToBogOM MOryhHOCTM MOAHOLEWA Ty6Ge 3a YTBphere MO3HATOCTU O3HaKe,
MpuUBpPeaHM anenauyoHn Cyj ce 1sjacHuo: ,.Y oapenbama o Ty6u 3a yTepherse 3aKoH 0
MapHUYHOM MOCTYMKY He npeasuha 403BO/LEHOCT TYx6e 3a yTBphere Heke unmbeHnLe’®,
Na 4ONYLUTEHOCT TakBe Ty>K6e Moxe npousahit camo W3 NOCce6HOr MapTepujanHONpaBHOT

nponuca, a 3aKOH O >KWIOBMMAa He Mponucyje TyxO0y 3a YTBphere untbeHuue fa je

%%y pBoj rnaBm Apyror Aena auceprauuje, nog ofesbkom 1.

26 Oppe MCTUUEMO fa 3aKOH 0 NapHUYHOM NocTynKy (,Cn. rnacHuk PC*, 6p. 72/2011, 49/2013 - ognyka YC,
74/2013 - ognyka ¥YC, 55/2014 n 87/2018) (garbe y dycHoTtw: 3MM) y ynaHy 194 nponucyje moryhHocTt
nofHoLLera TY>K6e 3a yTBphere NocTojakba UM HeMOCTOjakba HEKe YMHEHNLE Y3 YCIOB Aa je TO NponMcaHo
HEKMM 3aKOHOM WK APYTMM NPOMUCOM.
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oapeheHun Xur vyBeHn xur?’’“. Y cknagy ca HaBeeHUM — Yy CUTYaLuj HEM3BECHOCTY O
06MMy CBOF MpaBa, TUTYNap Ce He MOXKe 06paTUTV Cyay paay NpPOLEeHe MO3HATOCTW CBOT
3Haka. [ponMcMMa Koju perynuily HanexHocT 3aBofa Takofje Huje OTBOpeHa TakBsa
moryhHocT. CTora ocTaje 3aK/bydak fja TUTY/apu Xura Mory noTBpAUTY CTaTyC CBOT MpaBa
TeK MOCPefHO, KPO3 MOCTYNaK KOju Ce BOAM MPOTMB HEKOF CynpOTCTaB/beHOr 3Haka. O
oBoMe he nocebHO OMTU peunm y [Ja/beM TEKCTY paga Koju ce Tude MoryhHocTu
KOHLEHTpaLMje HaAfeXHOCTU 3a YTBphMBabe MO3HATOCT O3HaKe Yy  jefHOM

cneLvjaM3oBaHOM OpraHy.

4) [arbe, MNpuBpedHW anenauvoHn cyf je 0 yTBphuBaky MO3HATOCTU XWUra WU3HEO U
cnepehm ctas®®: , Hocunal, xura He MoXe 3a6paHUTV APYrOM MWLy A2 UCTW WA CANYaH
3HaK KopuCTK 3a obenexkaBarbe pobe, OLHOCHO ycnyra Apyre BPCTe, OCUM aKo je y nuTarwy
YyBeHU XWr, a fa v je jefaH XWUr vyyBeH MOXe ce yTBphMBaTVM UCK/bYUYMBO Of CTpaHe
cyga“. YnHu ce fa je CywWTMHCKA MOpPyKa OBakBe OLJ/IyKe [a je MO3HaTOCT WMCK/by4uBO

npaBHO NUTakE, TE Aa HEHO NMPENnosHaBake HE Clada y AOMEH nocebHMX 3Harba BeLuTaKa.

5) Hasogumo n npecyay®®

YnpaBHOI Cyfia Yy KOjoj Ce MO3HATOCT >Xura TpeTupa Kao
ornwTeno3HaTa YnkeHULa: ,,...063MpoM Aa je OonwiTeno3HaTa YnkweHula ga je 3Hak ,,C.C*
YyBeH, LUTO TY)XXEHU MOTKPEN/byje YnHeHULIOM aa ce Ha V.W. roauniike 06jasrbyje nncta
0f, CTO 4YyBeHMX >kurosa u fa ce mehy wmuma C.C Hanas Ha NpBoM MecTy“. LiuTnpaHa
npecyfa Takohe ykasyje Ha pa3HOMMKOCT MpUCTyna CyfoBa MuTaky MO3HATOCTU O3HAaKa.
OBakaB cTaB 0TBapa NpPoCTop 3a cnefehe NuTare: MOXeE X Ce MO3HATOCT O3HaKe cMaTpatu
OMLITENO3HAaTOM YMHEHMLOM, Te 6uTKM yTBpheHa 6e3 uKakBUX [oKa3a? Haume,
OMLUTENO3HaTe YMHEHWLE Ce He [OoKasyjy, LWTO 61 MOrno OTBOPUTY Bpata CyjoBMMma fa
MWTawe MO3HATOCTU O3HaKe LUeHe MO0 CnobogHO] OueHW, Kao W MOCTOjare
OMLITeNno3HaTocTn ogpeheHe uunkeHuue. Vimajyhm y Bugy OGAUCKY CafpXXuHy OBa [Ba
nojma, cmarpamo fa je OAroBOp Ha MocTaB/beHy AwneMy OWTaH, jep ynpaBO Of Hera

3aBUCK NPOCTOp KOjVI Ce OCTaB/ba 3a Pa3HOJ/IMKOCT Y NMPUMEHN OBOI' UHCTUTYTaA.

27 MpuBpeHV anenauvoHn cys, ognyka Mx 9625/10.
%8 MpuBpeHV anenaumoHn cys, ognyka Mx 9345/04.
2% ynpasHu cyg, oanyka 6p. 11-4 U 1081/2010.
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CynpoTaH cTaB 3ay3eo je [puBpeaHu amenaumoHn cyg y ceojoj npecyan®® m3 2011.
FOfVHE rAe ce OApeavo MO MUTary YCI0Ba 3a OCTBapWBaHbe MPaBHe 3allTWUTe HocKoLa
OMLLITENO3HATOr 3HaKa. HauMe, Cyj je U3pUUNTO HaBeo /a je 3a OCTBapUBatbe OBE 3aLLTUTE
HEOMXOAHO Ja HOCWAaL, TaKBOT 3HaKa [OKaxe TakaB CTaTyc y MOCTYNKY Npeq CyAoM, a Aa

He MOXKe BUTI pey camo O HeroBoj TBPAHU.

Pa3matpajyhu 0BO NuTare, yoyaBaMo fa Hall CUCTEM afMUHUCTPATMBHE 3alUTUTE XXMUroBa
nae y npunor oAroBopy fa ce OrnwTerno3HaTOCT 3HaKa OAHOCHO YYBEHOCT O3HaKe MOXe
TpeTupatM Kao OrnwTerno3Hata 4ukeHMua. Haume, kao [Be penaTtuBHE CMETHE
3aKOHOAaBal, je Nponucao paHuju WAEHTUYAH WAM CAMYaH OMLWTENo3HaTW 3HaK Y
KOHTEKCTY UCTUX WM C/IMYHUX XWUIoBa Kao M paHUju UCTU WK CAMYaH YYBEHW XWUT, Y
KOHTEKCTY pa3nnMumMTuX npomssoda. Takohe, nponmcaHo je aa 3aBof MO CNYXOEHO]
[Y)KHOCTW UCTIUTYje KaKo anconyTHe Tako U penaTvBHe CMeTHE 3a perucTpauujy xura?t,
Mmajyhn y Buay aa 3aBof Hema onawherba fa y cnydajy CyMbe Nno3vea HocKoLa paHujer
PErycTpOBaHOr ura (OHOCHO HOCKMOLA>™ OMLUTENO3HATOr 3HaKa) Ja A0CTaBM f0Ka3se O
MO3HATOCTN HEroBe O03HaKe, TO je jeanHa MoryhHocT aga 3aBog y3me Yy 0063up oBe
penaTvBHE CMETHE Tako LITO he ce OCNOHUTM Ha OMLWITENO3HATOCT YMHbEeHMLE Aa je Heka
03HaKa O3HaKa Ca penyTauujoM, OfHOCHO OMLITenosHaTa’™>. Y Teopuju mocToje w
Apyrayvja muwbewa 0 osnawherwrMa 3aBofa Y HaBefeHOj cuTyaumju o yemy he 6uTn
BULIE peun KacHWje™. CxofHO HaBeeHOM, 3aK/byuyjeMo fa OBaKaB CHCTEM HYXKHO
nofpasymeBa fa Ce MO3HATOCT O3HaKe MOXKe LEHUTUM M MO CNO6OAHOj OLEHM OLHOCHO

MCKYCTBY UCMUTMBAYA Y NUTakbY.

219 Mpecypa MpuBpeHor anenaumoHor cyaa, Mx 9625/2010(1) o 10.6.2011. roauHe.

21 BehnHa 3ema/ba HamyCTWNa je OBaKaB CUCTEM WCMUTMBaKba PENaTMBHWMX pasnora 3a oOfbujarbe
peructpayuje no cnyx6eHoj AYy>XXHOCTW, MaKO je Y HEKMM [JpxxaBama jowl yBek npucytaH (nopep Cpbuje
0BaKaB CVCTEM NPUMEHYje U PYCKW 3aBOJ 3a MHTENEKTYa/IHY CBOjUHY).

22 \cTmuemo [a 3aKOHOJABAL, KOPUCTY TEPMUH ,,BNIACHMK OMLLTEMNO3HATOr 3HaKa“, 3a KOju CMaTpaMo fa je
Henojo6aH 3ato WTo ynyhyje Ha CBOjJUHCKM KapaKTep npasa Ha 3Haky, LUTO HUje TauHo.

23 HanomumeMo fJa y Mpakcy foKanHor 3aBoja HUKaJa HWje M3faT pesynTarT MCMUTMBarba Mo OCHOBY
YyBEHOCTW OAHOCHO OMLUTEMO3HATOCTM HEKOT 3HaKa Koja je yTBpheHa Mo cnyX6eHoj Ay>XHOCTH.

214 0 oBome he 6uTK BuLLE peun y Tpehoj rnasu Apyror Aena avcepTaumje. [pyru CTaBoBu nonase og Hauena
[eN0TBOPHOCTM Koje je y 3YTT nponumcaHo Y YnaHy 9 KOjuM je NponucaHo: OpraH je ay>kKaH fa no cny>k6eHoj
JY>KHOCTW, y CKNajy ca 3aKOHOM, BpLUM YBU Y NOJATKe O uYMbeHULama HeONXOAHWM 3a Of/lydmBarbe O
Kojuma ce Boau cny>kbeHa esufeHumja, aa ux npubasmba U obpahyje. Ctora, jefjaH Ae0 npakce je Ha
CTaHOBULUTY fa 61 3aBoj MMao oBnallhewa Aa 0f HoCMOLA 3axTeBa [OKase 0 MO3HATOCTY HeroBe 03Hake, na
1y NOCTYMKY MCMMTMBaba PenaTMBHMX passiora 3a oabujare npujase Tpeher nuua.
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6) Kaga je pey 0 KpuTepmjymymma Koju ce y3umajy y 0063up npuavkom yTephera
Mo3HaTOCTW 03HaKe, HaBOAMMO O4/yKy IMpuBpeLHOr cyaa rae je no Hanory BpxoBHor cyga
yTBpAMBaH CTaTyC NO3HaTOCTV 03Hake®™. Cyj je Hawao Aa je y KOHKPETHOM Cryuajy
O3Haka TyXuoua no3HaTa jep je uchNywaBana YCnoBe nponucaHe 3ajefHUYKnUM
npernopykama CBETCKe OpraHusauuje 3a WHTeNeKTya/Hy CBOjUHY. Y 063up Ccy Yy3eTu
cnefehy ookKasu: yroBopu O Kyrnonpoaaju 3ak/byvyeHun namehy Hocmoua xura n npegyseha
Koja ce 6aBe MpofajoM peneBaHTHMX MPOM3BOAA, Ka0 M C/IMKE U3 KOjUX Ce BUAWN fa je
HOCK/aL, Xura 610 CrMOH30p KYNTYPHUX fellaBara. Y 006pas3noxery HaBefeHe Of4nyKe Cy/
He e fa/be Y KOMeHTap O MPOLeHM HaBefeHMX [oKa3a, Beh camo CyMapHO 3ak/bydyje aa
je yBMAOM Y MOMeHYTe AoKase YTBPhHEeHO Aa cy UCnykweHW YCoBy nponucadn Mpenopykom
Te [a je AOKa3aHO fa O3HaKa YXMBa CTaTyc nosHate. Hu Ha Koju HauuH cyg ce He ocsphe
Ha NMUTake peneBaHTHe jaBHOCTW, HUTW Ha UCMYHEHOCT APYrMX KpuTepujyMa 3a NpoLeHy

MO3HATOCTW.

7) MuTarbe NO3HATOCTY MOCTaB/ba Ce W Y YNPaBHOM NocTynky?:® npes 3aBogoM NpuYKoM
ocropaBarba npujase xura®’, ycneq naeHTUHHOCTU/CAMYHOCTY Ca PaHUjUM >KMTOM KOju je
PerncTpoBaH 3a gpyrayvje npov3BoAe, Kao M y NOCTYNKY MOHWLUTaja »ura, YKO/IMKO je
cropaH 3Hak Beh perucTpoBan®'®. OBge noHOBO ykasyjemo Ha MeTogonorujy?*® 3asoga,
Koja je 3a nuTarbe yTBphMBarba Mo3HATOCTU Npey3ena pellera U3 nomeHyTe 3ajefHu4Ke
npenopyke. Y jeqHoj og ognyka®® y nocTynKy no Npeaiory 3a oriallasarbe HULITaBuM
Xura 3aBoj je YTBPAMO NMO3HATOCT 03HaKe y3umajyhu y 063vp ABafeceT v jeaaH pasnnymT
[oKa3, Mefy Kojuma 1 nojatke o n3noxbdama v ynaHuyMMa 0 Npov3BoAMMa 06eeXeHUM

3HakKoM, Mnojatke O VISBeLIJTajVIMa 0 3aCTyn/beEHOCTV Npoun3soaa 06enexeHmnx CNOPHUM

5 Mpuspegnu cyg y Beorpagy, ognyka 6p. XXX 11-6699/06 .

218 y oacycTBY [OCTYMHe eNeKTPOHCKe Uan Apyre 6ase Npakce onyka 3aBoja, 3a NOTpe6e OBe aucepTaLyje
M3BPLUEH je YBWA Y peneBaHTHe OAJlyke Koje cy no u3bopy cnyxbeHuka 3aBoga faTe Ha yBuf, ayTopy
JvcepTaumje 3a noTpebe 0BOr NCTPaXKKBatba.

27 3a pasnuky of BehnHe 3eMarba y pervoHy 1 EBponckoj yruju, y Cpbuju jow yBek He MoCToju NoCTynak
npurosopa, Beh ce 1 penaTMBHe CMETHE UCMUTY]jY NO CAY>K6EHO] AY>XXHOCTWU oA cTpaHe 3aBofa. lNMponucaHa
je camo mMoryhHOCT 3aMHTepecoBaHor fvua fa ykaxke 3aBofy Ha MOCTOjare Heke Of 3aKOHOM MPOMMCaHux
CMETHM, M HU Y TOM CJyYajy 3aMHTEepPecoBaHo /ILe He MOoCTaje CTpaHKa Y NOCTYIKY.

28 Oppen6a un. 26. cT. 3. 1 un. 60. 30XK.

219 MeTogonoruja 3aBoja, [OCTYMHO Ha:
http://www.zis.gov.rs/upload/documents/pdf_sr/pdf_zigovi/Metodologija_zigovi_dec2014.pdf.

%20 3380/, 32 MHTENEKTyasHy CBOjUHY, oanyKa 6p. 2016/12036-)K-2010/1821-62874.

133



3HakoM y EBponu, nogartke 0 TPOLLKOBMMA MaPKETUHLLKUX aKTUBHOCTU Y BE3U Ca CNOPHUM
3HaKkoM, Wu3BewTaj areHuuje Interbrand o0 Haj6o/bLMM CBETCKMM OpeHAoBMMA. Y
06pasnoxery OAJ/lyKe KOMeHTapucaHa je BPeMeHCKa, NPoCTOpHa U BpegHOCHA AVMMEH3uja
yrnoTpebe MCNUTMBAHOI 3HaKa, Y3 3aK/byyaK fa W3 NPUIOXKEHOr Cnean fa UChuTMBaHa
O3HaKa Y)XmBa cTaTyc 4yBeHe. [M0Ce6HO je MHTepecaHTHa AeMHMLMja NO3HATE O3HaKe
faTa y npegMeTHOj OA4NyLM: MO3HaTa O3Haka je OHa Koja je AYyrom U WHTEH3UBHOM
yrnoTpe6oM [OCTUI/1A TaKaB CTEMeH NMO3HATOCTU KOA YYeCHVKa Y NPOMETY Aa je noctasa He
camo O3Haka npousBofa Koju obenexasa, Beh cMM601 KOMNaHuje Kao LennHe. Takohe, y
[a/beM 00pa3noXery HaBOAM Ce fa Cy No3HaTe O3HaKe OHe Koje Cy JOCTUrne ,,KynTHW
cTaTyc” y CBecTM noTpowlaya. Y 0BOj O4/yUM HajaeTasbHUje je obpas3noxeHa npoueHa
MPUNOXEHUX [0Ka3a Yy O4HOCY Ha HOpMaMa MoCTaB/beHe 3axTeBe, CTora MoXxemo pehu ga
je cseTao npumep fomahe npakce, 6e3 063mpa Ha n3BecHe HepocTaTke (Y BULY HEOCBpTaka
Ha peneBaHTHY jaBHOCT, Te HefocTaTKa 06pa3fioXera 0 Mepu OCTBapPeHOCTU YC0Ba Nnpema
3afaTum Kputepujymmnma). Havme, npeacrae/beHa OfNyKa jefHa je of, PeTKUX Yy Kojuma ce
opraH Koju ofnydyyje ocsphe M Ha Mepy OCTBapeHOCTW CTaHAapfa No3HaTocTu Koja je
noTpebHa pagm cTulakba 0BOr cTaTyca, HaBofehu Aa je ped 0 03HaKama Koje Cy AOCTUr/e
KY/ITHX CTaTyC Yy CBECTW NOTpoLuaya. Mako 0BakBO AeuHUCae He MOXe GUTU OLEeHEHO
Kao NpeumsHo M jacHO, MMak je rnokasate/b Tora Aa Cce CTerneH NO3HATOCTU MMa Y3eTU Y

063Vp NPUIMKOM 0//Ty4MBatba O NPOLLIMPEHOj 3aLITUTH.

[arbe, y NOCTYNKY Y KOjeM je AeNMMWYHO YCBOjMO MPEA/or 3a Or/iallaBate HULLTABUM
KUra Mo OCHOBY paHujer OMLITEno3HaTor 3Haka”%’, 3aBoj je Takohe LieHWNo 0Baj CTaTyc
pykoBogehu ce Mpenopykama. 3aHUM/bMBO je fa je Yy 06pasnioxetby OBe OANyKe 3aBof
HAaBEO Kako Ce MNPWIMKOM YTBpAuBakba OKOMHOCTW fAa N je >KWr npeanaradya
ONMITENno3HaTU  3HaK  3aBof  pykosoau  KpuTepujymmuma  3a  yTBphuBarbe
OMLITENO3HATOCTY 3HAKa, OJHOCHO YYyBEHOCTW >KUra cafp>XaHuM Y 3ajefHUYKUM
npenopykama. Ha oBaj HauMH 3aBOj je MOMCTOBETUO KPUTEPUjyMe KOjU Ce KOpUCTE 3a

MPOLEHY OMLLTErNO3HATOCTU 3HaKa OAHOCHO O3HaKe ca penyTalnjoM. Ca OBUM 3aK/by4yKoM

2! pelerse 3aoga 990 6poj 2018/27066-)K-2003/1026-46174 op, 19.10.2018. roauHe.
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222 Name, 0Baj

Ce He cnaxemo, 0 yemy he OUTWU peun y fa/bem TeKCTy Amceprauuje
nocTynak je nocebHO 3aHMM/bMB 360r Tora LUTO je Kao [OKa3 Mpeno3HaT/bUBOCTU O3HaKe
0f, CTpaHe pefieBaHTHe JaBHOCTW Mpef/iarady [0CTaBuo OpojHe wu3jaBe Y4yeCHMKa Ha
TPXUWTY (gpyLuTaBa Koja ce 6aBe npofajom npov3soga Koju je npeameT obenexaBara)
KOjuMa OHM noTephyjy YNO3HaTOCT Ca 3HAKOM Kao UM KOHTUHTYWUTET Herose ynoTpebe.
Mmajyhn y Buay fa je y KOHKPeTHOM Cyyajy NpuioXeHo Npeko TpUAeceT nsjasa 'y npuaor
TBPAHM O OMWITENO3HATOCTM 3HAKA, MOXEMO KOHCTaTOBaTW [a je pey O pPeneBaHTHUM
[l0Ka3nMa HernocpesHe yrno3HaToCcT jaBHOCTY ca 3HAKOM, 3a pPas/vKy of (hakTypa, pekiama
M OpYyrux [oKasa Koju camo Ha nocpefaH HauumH ynyhyjy Ha MHTEH3UTeT ynoTpebe 3HaKa,
O[IHOCHO YrNO3HATOCT pe/fieBaHTHe jaBHOCTWU. lopes HaBeAeHor, y CBOjoj oanyumn 3asop ce
Ofpesvo rnpema TEPUTOPUjaSIHOM acrekTy pefieBaHTHe ynoTpebe 3Haka — [OKasn Koju cy
noKasusaan NPOMeT CMOPHUM NPOW3BOAOM MpemMa SInLUMa Y UHOCTPaHCTBY HUCY Y3eTn y
pasmaTparbe ca 00pa3/ioKeHeM Aa je Huje ped o TPXUWTY Penybnuke Cpbuje. Ha 0Baj
HaunH 3aBofj je MOCTYNMO AMPEKTHO CynpoTHO lMpenopykama Koje cyrepuily aa ce Hehe
MHCUCTMPATW Ha YNoTpeby 3Haka Ha TepuTOpuju [ApXKaBe Y KOjOj Ce 3axTeBa 3allTuTa.
LleHehn MHOrob6pojHe fokKase [OCTaB/beHe Of CTpaHe npef/iaraya, 3aBOf je YBaXMO camo
OHE KOjU HeABOCMUCMEHO MOKa3yjy YnoTpeby CMOpPHOr 3Haka Ha pobu Koja je npeamet

ob6enexxasama.

HaBsegeHe op/iyke nokasyjy oppeheHy HEKOH3WCTEHTHOCT Y Tymauekby HOPMU Koje
perynuuy WHCTUTYT Mo3HaTe O3Hake. Kao Hajynag/buBuju npobnem uctuye ce
HECUTYPHOCT Yy Morneay AokKasa Koje je MoTpebHO M3BeCcTM pagw yTBphera Mo3HaToCTU
npeiMeTHe 03HaKe, OfIHOCHO OACYCTBO OLieHe Mepe OCTBapeHOCTU CTaHAapha Nno3HaTocTu
Kao JOBO/bHUX 3a NPY>Kake NPOLLMPEHE 3aLUTUTe, U AaBare 04rosapajyhux pasnoray 1om

CMepy.

Takohe, ykasyjemo fa HujefHa oAnyKa He obpahyje nNuTake CTBAPHOI A0XMB/baja 03HaKe
0f, CTpaHe y4ecHMKa pefieBaHTHE jaBHOCTU (MOMEHYTW A0Ka3 y BUAY M3jaBa YYeCHMKa Ha

TPXWLITY [IOHEKNe OAroBapa OBOM 3axXTeBY, al M30CTaje OLeHa O TOME O KOM [Jeny

22 Panmnje cMo Beh UCTaKNM pasnore Koju ynyhyjy Ha 3aK/bydak fa OBW WHCTUTYTW HeMajy UCTY Npupogy.
[leTasbHa aHanm3a bUX0BKX pasnvKa Cneamn y nNpeoj rnaew Apyror gena auceptaupije.
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VII.

peneBaHTHe JaBHOCTM je pey, Te KakaB je KBa/IMTeT acolmjaunja y O4HOCY Ha caMy 03HaKy).
Hanme, HY Y jeAHOM aHa/IM3MpaHOM NpeaMeTy Huje [OCTaB/beH [0Ka3 Y BUAY UCNUTMBabA
noTpoLUaya, kako 6u ce YTBPAMO KB/IUTET acoumjaLmja Koje OHM 3ancTa Besyjy 3a 03HaKy
y nuTaky. Ouuto cy pgomahu opraHu pacnonaraim WUCK/bYYMBO 06jeKTUBHUM
nokasate/bmMa O WHTEH3UTETY WM BPEMEHCKOj AMMEH3Wju ynoTpebe 3Haka, ain He U
KBa/IMTaTUBHMM MOKa3aTe/bMa. OBakKaB MeTO[ je Y AMPEKTOj CYNPOTHOCTM Ca OHUM KOju

je ofipefheH Kao MnoXerbaH y MoOYeToj XUMOTe3N 0Be AncepTalmje.

3ak/byyak gpyre rnase NPBOr fgena avuceprauuje

Ha noueTky oBe rnase 13Benn CMO aHa/sM3y 0 nocneauuama HenpasuIHOr TymMayeka nojma
MO3HATOCTU — Kako OHOr Koje nojpasymeBa MNpPeHU3aKk CTaHAapf OCTBapeHOCTW OBOT
yC/oBa 3a NPOLUMPEHY 3alUTUTY, TaKo W OHOI CYNPOTHOr KOju NoapasymeBa MpPeBUCOKO
MnocTaB/beH CTaHAapd nosHatocT. OBa aHaiM3a Nokasana je fa npaBu/IHO oppehere
passiora NpoLuMpeHe 3aWwTUTe ogpehyje 1 npaBy Mepy 0CTBapeHOCTM 0BOr cTaHAapaa
K0joj 61 Tpebasno TeXUTWU y npakcu. Havme, nojam no3HaTMX O3HaKa Tpeba ga 6yae
TyMayeH Ha OHaj HauMH Koju omoryhaBa o4yBare OCHOBHEe (DYHKLMje Xura, Koja ce y
CNyyajy no3HaTMX 03HaKa MOXe OLUTETUTM Ha Jpyrayvje HauumHe 0f, O3HaKa CTaHAapaHe

CHare o6ene)<aBama.

[arbe, aHa/mM3nMpann cMo pasnnunTe 06/IMKe MOBPEAE XXMUroBa Kojuma ce LITUTe no3Hare
O3HaKe. Youunm cMo [a Cy [Be pajre NoBpefe — HapyluaBawe Yrnefa v HapyLuaBarbe
AVNCTUHKTUBHE MOhW, [Be pafre MOoBpefde Koje 0Arosapajy pasno3vma 3aluTuTe Xura
YONLITe, Te KOje Ce MOry Ha 0Baj HauMH ob6jacHMTK. C Apyre cTpaHe, youmnu CMo fa ce
pagmwe uckopuwhasarwa yrnefa u mckopuwhasakba AWCTUHKTUBHOCTU O3HAKe paftbe
NnoBpeae 4mnje ce HopMUpare HE MOXe 06jaCHUTM pa3no3nma 3awTuTe PYHKLUMje XKura.
[MPUKNOHUAN CMO Ce peLlewy CaapXXaHOM Yy amepuykoM MpaBy Koje Kpo3 MpaBo Xura He
perynvile notowe paawe. HaBefeHa aHanM3a nokasana je fa Cy NuTarbe penyTauuje
OHOCHO NO3HaTOCTW O03HaKe W MNuTawe MOryhHOCTW HapyllaBawa yrnega wam

AVCTUHKTUBHOCTW O3HaKe ycne ynoTpebe 3a Apyradymjyu NpounsBoj, Nnutaka Koja cy

136



Mefyco6HO ycnoB/beHa 1 jeiHO ApYyro oapehyjy, Te Aa je moryhe Ha OCHOBY MOCTOjaHa

jeaHor yTBpAUTU U NMOCTOjaHe 4PpYror.

[MoToM, aHanM3a M1CaoHe Be3e Koja MOCTOju KOf YH4eCHUKa pefieBaHTHe JaBHOCTY MokKasana
je [a ce oBaj nojam TpeTMpa Kao MMcaoHa Be3a Koja omoryhyje ga yHKumje o3Hake 6yay
HapylleHe M ynoTpe6boM y Be3u ca [Apyrayvjum Mpou3BOLOM. YKasaiMm CMO fa ce
yTBphMBare OBaKBE BE3e MOXE YMHUTW MOCPESHO N HEMOCPEAHO, Te Aa camMo HernocpeaHe
MeTOfe OTKPMBAjy HEHO CTBapHO MocTojarbe. Takohe cmo yTBpavnm fa ce mehy
(haKTopMMa KOju YyTUYY Ha HeHO CTBapaHe NocebHO u3asaja nojavyaHa 6POjHOCT U
naka [OCTYNHOCT MH(opMaLMja KojuMa Cy YHECHULN Ha TPXXULLTY JaHac U3/0XKEHN,

ycnef yera ce OHa Nlaklle cTBapa y OfHOCY Ha BpeMe O Mnpe ABafeceT roamnHa.

HanocneTky, yTBpaWnM cMo fAa npakca AoMahux opraHa YoniiTe He y3uma y 063up
KBa/IUTET MICAOHE BE3e KOja MOCTOjW KOJ, YUYECHIKA PeNeBaHTHE jaBHOCTH, Te fa CYy, MaKo Y
CKPOMHOM 6poOjy OANyKa, [AOMWHAHTHM O06jeKTUBHW MOKa3aTe/bM WHTEH3UTETa
ynoTpe6e o3Hake. CTora, MiLLI/bEHbA CMO Ja npakca AoMahnx opraHa He yBakaBa 3axTeBe
MpaBU/IHe MPUMEHe OBOT MHCTWTYTA, Te Aa WM3MCKyje moBehaHy MaXtby OBOM MUTatby.
Takohe, [JoKasaHa je BMCOKA HEKOH3UCTEHTHOCT Y MPOLEHM OCTBApPEHOCTM YC/oBa

KOju yKa3syjy Ha No3HaTOCT OAHOCHO penyTaLnjy HeKe 03HaKe.
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[haBa 3

OnpaBAaHOCT NPOLUMPEHE 3aLLTUTE MO3HATMX 03HaKa Yy npasy

Xura

Y 0BOj rnasu ncnutahemo Kako ce CBe OnpasfaBa NpoLIMpeHa 3alTuTa No3HaTUX 03HaKa.
HakoH WTO CMO YTBpPAMAM MNOjamM MO3HATMX O3HaKa W MHCTUTYTA KOjU ra Cafp>KUHCKU
ogpehyjy, Te HakOH LITO CMO YTBPAWIM Aa MOCTOje pasuuMTi NpPUCTYnu yTBphuBary
CTerneHa MO3HATOCTM KOjU [OHOCW MpPOLIMpeHY 3awTuty, caga hemo nokywarn pga
AeVHULLEMO KOMKA OCTBApPeHOCT OBOI CTaHAapia je 3aucta notpebHa. Hamme, Kako 6u
ce MOr/10 OfpPeAnTN KOMKO je OACTYNake NPUMeHUBaHOT CTereHa No3HaToCTN O3HaKe 0f,
ONTUMA/HOT, HEOMXOAHO je AedmHMCaTV NOXe/baH CTaH4ap4 ca CTaHOBMLUTA npasa. 3aTo
he Tpeha rnaBa oBor fena 6uTyM noceBeheHa MpeucnuTUBarYy TEOPUJCKMX KOHLENUMja
onpaBjara 3alTUTe O03HaKa MpPaBOM >KWUra, OAHOCHO MPOLUMPEHEe 3aliTUTE MO3HATUX
03HakKa. open ob6jalirerba Koje npy)ka Teopujcka KOHLENuUuja eKOHOMCKOT orpasfatba
Xura, nocebHo he ce wucnutatM NOJOGHOCT Apyraynjux npucTyna Koju Takohe
onpasfaBajy 3alUTUTYy O3Haka OBUM MpaBOM. Y TOM CcMUCy, OCBPHyhemO ce Ha
JOMUHAHTHA Teopujacka oO6jalltberha OnpaBAaHOCTU 3allTUTE MO3HATUX O3HaKa, Y3

KPUTUYKI OCBPT Ha CBAKO Of HbIX.

Cmatpamo fa je nuTare pas/ora NpoLIMpeHe 3alTUTe NO3HATUX 03HAKA BAXKHO MUTame Y
aHa M3 Kputepujyma KojuMa Mno3HaTtocT Tpeba LeHUTU. Mulsbewa CMO ga pasfosu
npaBHe 3awwTuTe y oApeheHoj Mepn LedunHULY U caM NpeaMeT 3aliTuTe, Te Aa Ynpaso y
pasno3vma npaBHOr perynucarba HEKOr MHCTUTYTA /IEXXM U OLr0BOP Ha NuTare LiTa ce
TayHo WTUTK. MocnegnyHo, NpeunsHUM gedrHncarbem npeameTa 3awTuTe fonasu ce U 4o
O[lrOBOpa Ha NUTake KOju CY TO KPUTEPUjyMU Koje Tpeba y3eTu y 063up paan HeroBor
npernosHaBawa. Havme, NpuMMereHO Ha TeMy OBe [ucepTauuuje, HaBefeHO 3Hayun [a
nocToje BUTHe pas3ninke y KpUTepUjymrmMa Koje Tpeba y3eTn y 0631p Npuinkom npoLeHe ga

NN je pey 0 03HaLWM KOju YXKMBa MPOLUMPEHY 3aLUTUTY, Y 3aBMCHOCTM Of TOra ja N ce
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MPOLUMPEHa 3alWTTa NPYXKa paay HoCcMoLLA U HEeroBe MHBECTULM]e, paay (YHKLIMOHMCAaHA
TPXULLTA, WK pagy 3aliTUTe camux MOTpollaya. Y TOM CMWCNY HapefHa W3nararba
noceeTUNeMo MOKyLUajy AedvHMCarba pasfora MpPOLUMpPeHe 3allTUTe MO3HATUX O03HaKa,
MMajyhn y BUAY pasnmunTe TEOPUjCKE MPUCTYMe OBOM MWTakby ann fpe CBera NnpuMeHy

OBOT MHCTMTYTa Y NpaKcy.

EKOHOMCKO onpaBfaHe ura

CneunuyUHCT MHTeNekyTanHMX fobapa MocMaTpaHO M3 acnekTa e€KOHOMCKe aHaim3e
npaBsa Orfefa ce y TOMe LUTO je pey 0 Ao6pMMa Koja Cy HepuBaiCKa U HEeUCK/byumea .
HepwvBancka 3aTo LITO KOH3yMupake (ynoTpeba) gobpa of CTpaHe jefHor nua He yTude
Ha ynoTpeby pfobpa of cTpaHe Apyror nuvua. [Oabe, WHTenekTyanHa pobpa cy
HEMCK/bYUMBa jep je TPOLUaK OrpaHmnyaBarba HUX0BOr Kopulhera Ha ogpeheHn 6poj nmua
HEM3MepHO BeNnKWU. oTOM, CneuupUYHOCT MHTENEKTYasIHMX fobapa ornefa ce y Tome
WTO je TPOLIAK HWXOBOI HacTaHKa Aaneko Behu Of TPOLUKA HUXOBOI YMHOXaBaka, Yy
Teopuju no3Hat M Kao npobnem 6GecnnaTHe BOXHe (free riding). Ctora, ekoHomwuja
npenosHaje npaBa KojuMa ce LUTUTe WHTeNeKTyasHa fobpa Kao HeKy BPCTY perynaropa
TPXKMLWITA, KOjU npaBu GanaHC M3Mehy TPOLUKA HMXOBOIr CTBaparba M TPOLLKA HMWXOBe
ancemmHaumje. OCHOBa EKOHOMCKOI Onpasfarba 3alTuTe UHTEIEKTYasIHe CBOjMHe Orfefa
ce y cnegehem: uumb 3awTuTe je fa ce 06e36e4m noAcTMUAjM 3a Makcumusauujy 4oouTtu
ycnef pasfvuke nsmehy BpegHOCTU WHTENEKTYNHOr fobpa Koje je CTBOPEHO M TPOLUKa
eroBOr CTBapaba, YK/bydyjyhu M Tpoliak yrnpas/batba cucTeMoM®?. Teopuja jaHux
fobapa MoXxe ce NpUXBaTUTM Kao MpUrofHa 3a ob6jallmertbe NPUpoge ayTopCcKuX fena u
npoHanasaka, 10K je ca O3Hakama obenexaBarba CuUTyauumja 6UTHO gpyrayvja. Y jefHOM
CMUCNy, O3Hake WMajy ofpeheHe KapaKTepuCTMKe jaBHMX fJobapa — OHAa kafja ce

nocMaTpajy Kao Hocuoum ogpeheHe MHgopmauuje o npomssogy. buhe Tor fobpa ce He

%23 Beldiman Dana, ,,Access to Information and Knowledge, 21st Century Challengesin Intellectual Property
and Knowledge Governance”, Elgar Intellectual Property and Global Development series, 2013.

224 Besen M. Stanly, Raskind J. Leo, ,,An introduction to the Law and Economics of Intellectual Property”,
Journal of economic perspectives, Vol. 5, 1991.

139



ncupn/byje ynotpebom og ctpaHe seher 6poja nuua — 6e3 063mMpa Ha TO KOMMKO /byau
ynoTpe6/baBa 03HaKy pafv WMHGopMMCaka O MPOM3BOAY WM MoTpare 3a MpPou3BOAOM,
03HaKa Kao CKyn ogpefeHMx uHopmMaumja HacTaB/ba fa NOCTOjU U WUCNyHaBa CBOjY
dyHKUMjy*®. OBa Teopuja CBOAM Ce 3arpaBO Ha MOMCTOBENMBAHE XXWUIOM 3alTiheHe
O3Hake ca WH(opMaumMjoM Koja je MO CBOjoj MPUPOAMU jaBHO A06po. MehyTum, 03Hake
cnagajy y pusasncka, npveaTHa gobpa. OBo cTora LWTO caMo yrnoTpeba 03Hake Of CTpaHe
jegHe ocobe MMa cMucna NocmaTpaHo ca CTaHOBWLUTA OCTBapera MnpuvMapHe (yHKuuje
xura*®, Kaga je peu o KMroBHOM MpaBy, Herosa NpuMapHa (yHKLMja je fa noctasy
MpaBuW/a NCMPaBHOM Or/aLliaBatby MAEHTU(HMKALMjOM NPON3BOAaA 1 HIXOBOT 13Bopa®’. Ha
0Baj HaYMH perynuwe ce acumeTpuja MHHOPMUCAHOCTU CMarbereM TpPaHCaKLMOHUX

TPOLLKOBA YYECHWKA Ha TPXKMLLTY, LUTO Y OCHOBM AOMPUHOCK HErOBOj €MKACHOCTY.

OnpaBfare NpoLUMpeHe 3aLUTUTE Mo3HaTUX 03HaKa

3awTta no3HaTMX O3Haka ogpeheHa je jacHO nponucaHuMMm nocneauuama Koje norahajy
yrnef O3Hake WM HeHy AUCTUHKTMBHOCT. CTOra, eKOHOMCKO Onpasfake NpoLunpeHe
3alUTUTE NO3HATMX 03HaKa Mopa Ce 3aCHMBATW Y eKOHOMCKOM OrnpaBjaky 04yBakba OBUX
KapakTepucTnka O3Hake. Hamme, kako OMCMO NpaBWHO Ofpeaunn y uvemy 6u ce
cacToja pa3fio3v MPOLUMpPeHe 3alliTWTe 3aCHOBaHW Ha OBOM pasfory, Harnpasuhemo
napaneny ca MOMEHYTUM ObjallrberemM 3alTUTe 03Haka ca CTaH4apLHOM CHarom

ob6enexasama.

Havme, cTaHfapaHe O3Hake LITUTE Ce OHAA Kafa 360r C/MYHOCTM NOCTOju BepoBaTHoha
HaCTaHKa 3abyHe Yy peneBaHTHOj jaBHOCTW, KOja YK/byyyje M BepoBaTHOhy aoBohewa y
Be3y. OBO CTOra LUTO Yycnef Takse 3abyHe Un 4oBohera y Be3y 03Haka BuLle Hehe fo6po

BPLUMTN (DYHKLM]JY UHOpMUCatba, Te he TPOLLKOBM YYeCHMKA Ha TPXUWTY 6utn Behu, a

%25 |_andes William M., Posner Richard A., The Economic Structure of Intellectual Property Law, Cambridge,
2003.

6 Barnes David W. ,, A New Economics of Trademarks®, Northwestern Journal of Technlogy and
Intellectual Property, vol 5/1, 2006.

27 Besen M. Stanly, Raskind J. Leo, 1991.
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Heroso (yHKUMOHMCakE Mawe edukacHo. [akne, nocneguue Kojuma je 3awTtuTa
ofpeheHa cy 3abyHa u aosohewe y Be3y, umajyhm y Buay [da OHe AOBOAE A0 CMarbeha

e(hMKaCHOCTUN TPXKMLLTA.

Cafa hemo pasmOTpUTM EKOHOMCKe pasnore MpoLUMpeHe 3aliTUTe MO3HAaTUX O03HaKa,
CXOLHOM TMPUMEHOM HaBefeHMX 3ak/byyaka. Haume, npolumpeHa 3awituTa MO3HATUX
O3Haka ofpeheHa je nponucaHUM nocneguuama (HaHoLlewe LTeTe penyTauuju,
nckopuwhagatbe penyrtauunje, HaHOLUEHE LUTETe AUCTUHKTUBHOCTM U UCKOpUlhaBahe
ANCTUHKTMBHOCTK). EKOHOMCKO onpasfarkbe nogpasymeBasio 6u [a HaBefeHe nocnefuue
Takohie  Hapywasajy  e(MKaCHOCT  (DyHKLUMOHMCatba  TPXULWITA,  noBehaBateM
TpaHCaKLMOHUX TPOLLKOBA HEroBMX YYeCHMKa YCnes acuMeTpuje MHPOPMUCcaHOCTU. YnHK
ce Aa je jeAvMHa nocnefmua Koja ogrosapa eKOHOMCKOM OMpaBakby 3aluTUTE HapyllaBake
ANCTUHKTUMBHOCTKU, UMajyhn y Buay Aa ce Tada yMmawyje MoA06GHOCT O3HaKe Aa BpLUM
pa3/nIKoBawe KOHKPETHOr Npoun3soja y npomety. CXo4HO TOMe, nocnesmua je ysehasame
TpaHCaKLMOHMX TPOLUKOBA mMoTpowaya. Mehytum, Kaga je pey O wuckopuwhasawy
ANCTUHKTUBHOCTU WAW penyTtauunje, unauM owrTtehewy yrnega, Huje moryhe Tako /iako
HanpaBuUTK B3y Ca acUMETPMjoM MHhopMucaHocTu. OBO MOCEGHO CTOjM Kada je pey o
nckopuwhasawy AUCTUHKTUBHOCTM WM yriepa. Vckopuwhasake camMo Mo Ccebu
€KOHOMCKM je peneBaHTHO NMOCMaTpaHo ca CTaHOBULLTA /iMLia KOje BPLUX UCKopuLLhaBatbe,
jep npeAcTaB/ba HErOBY YLITEAY Ha TPOLLUKOBMMA KOje 6M MHaye mMopao fda YnoXxu y
pasBujarbe OBUX KapaKTepucTuMKa ,,pefoBHMM™ nyTeM. Kako je paHuje HanoMeHyToO, OBJe je
pey O WMHCTUTYTY KOjU je Yy EKOHOMMWjU NO3HaT Kao ,,6ecrinatHa BOXma“. MehyTum,
NCKOpULLIKbaBare yrnefa wim AUCTUHKTUBHOCTM Tyhe O3Hake camo Mo Ccebu He LUTETU
(PYHKUMJM O3HaKe fa perynvile acMMeTPUjy MHMOPMMUCAHOCTU Ha TPXMLITY. EKOHOMCKM
pasnosn WHTEPBEHUMje MPOTUB OBaKBOI MOHallaka He MOry O6uTK jeAHakuM Kao Kop
HapyLLlaBara AUCTUHKTUBHOCTM W Yr/ieia, ¥ NOHOBO Ce YMHW OMpaBAaHUM MpencnuTaTy ga
N je MpaBO Xura ,KaHan“ Kpo3 Koju 6w gpxasa Tpebano fa WHTepBeHWLe. [pyro,
€KOHOMCKM MOCMaTpaHo, He MOXe Ce 00jaCHMTM 3alTo je caMO HOCMOLMMA MO3HATUX
03HaKa npy>keHa oBaksa 3awiTuTa. OBfe KOHCTAaTyjeMO Aa 3aliTuTa NO3HaTUX O3HaKa Of

VICKOpVILLIhaBaI-ba ONCTUHKTUBHOCTU WNWN yrneaa He ofaroeapa pas/iosMa €KOHOMCKOr
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onpasfarba 3awwTute xura. Kaga je ped o owrtehewy yrneaa, Takohe ce MOXe NnocTaButu
niTakbe Ha KOJU HAuuMH Yrnef O3Hake YyTuye Ha (OyHKUM]Y perynmcarwa acumetpuje
NH(OPMMCAHOCTW Y4YeCHMKa Ha TpXuWTy. Mmajyhu y Bugy Hanpef AevHucaH nojam
yrrefa o3Hake, MULL/bEHA CMO @ YKYNHOCT acouujauuja Koje o3Haka Besyje 3a ogpeheHu
NPOWn3BO/, Kao N HIX0Ba jayrHa 0OAHOCHO KBA/IUTET jecTe NPeAMET 3alTUTe KOju ofAroeapa
NMPOK/1amMOBaHO] €KOMOHCKO] (DYHKUMjU Xura, Te je y OBOM [efly jaCHO Yy Yemy /1exu

€KOHOMCKO OrpaBiaHe€ NpoLnpeHnXx o3Haka.

HakoH cnpoBefeHe ynopeAHe aHa/M3e €KOHOMCKOr OnpaBjara 3aliTUTe MO3HaTUX W
CTaHAapAHMX O3HaKa, OCHOBAHO je 3anuTaTtu ce Aa /M MoCToju pas/ivkKa 04HOCHO MOCTOju
NN eKOHOMCKO 006jalltberse MPoLUMpeHe 3aliTuTe - 3alWTWUTe Yy OAHOCY Ha Apyrauuje
npoussoge. Nmajyhun y Bugy nsHeta 3anaxara OKO HeAoCTaTKa EKOHOMCKOr 06jalltberba
3aluTUTE caMO MO3HATMX O3Haka of Wckopuwhagawa yrnefa WAM AUCTUHKTUBHOCTH,
(hoKycmpahemo ce caMO Ha pas3/inkKe y eKOHOMCKOM 06jalltery 3allTUTe CTaH4apAHUX U
MO3HaTUX O3HaKa Yy Aeny KOju Ce TW4e HaHoLlewa LUTeTe yrnieay M AMCTUHKTUBHOCTW.
Haume, npBo 6MCMO nNojacHUAM fda Ce, WMako Haumsrneq Apyradvje opmynucaHe, ob6e
nocneguue ornefajy y jedHom ucxofy — owrteherwy nogo6HOCTU 03HaKe Aa 6yae noysaaH
Hocunay, uMHopMaunje, YMMe perynuile acuMmeTpujy WHGOPMMCAHOCTU YYeCHUKa Ha
TPXKUWTY. Hamme, Kog 06MYHMX O3HaKa OBO je O/IMYEHO Y CTaHAapfdy BepoBaTHohe
HacTaHka 3abyHe wnn [oBohewa Yy MucaoHy Be3dy (WITO HEMMHOBHO MoApasymMesa
owTehewe ANCTUHKTUBHOCTM), LOK je KO MO3HAaTUX 03HaKa OBO O/IMYEHO Yy CTaHAapay
owTehewa yrnega Unv AUCTUHKTUBHOCTU. Mako Mo KBa/IMTETY M UHTEH3UTETY MOXAa
pasnnuuTe (0 Yemy he BUTM peun KacHuje), cBe TpU HaBedeHe mocneanue®® sa mcxop
NMajy HapyllaBake MHJopMaunoHe PyHKUMje O03HaKe, Te Ce 3aliTUTa Yy OAHOCY Ha HUX
yKnana y eKOHOMCKO Ornpasfare 3awTuTe. [akne, YNHM ce NpaBuIHUM 3ak/byyak ga he
03HaKe Y)KMBaTW NPOLUMPEHY 3alITUTY camMo OHAa kafa 6w u ycneq Kopuwhera 3a gpyre
npou3soge Morno fohu Jo HaBefeHe nocnefuue. Tako 6u ce npoLuMpeHa 3alTmuTa Morna

eKOHOMCKM OnpaBAaTyt — Aa 6u ce ouyBana yHKLMja perynmncara TPXKMLLTA, HEKE 03HaKe

%8 BepoBaTHOha HacTaHKa 3abyHe, MOryhHOCT [j0BOfera Y MUCAOHY Besy, 1 owiTehera AMCTUHKTUBHOCTY
nnn yrnepa.
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je NOTPe6HO WTUTUTK Y OAHOCY Ha CBe NPOM3BOAE, jep CYy 360r CBOje MO3HATOCTW MOCEBHO

parbuBe 04HOCHO HMX0Ba MH(OPMaLMoHa (hyHKLM]ja NMOCTaje fakLle pamkbusa.

CXOfIHO CMNPOBEAEHO] aHan3n, MOXe Ce 3aK/byuuTu f[a EKOHOMCKa Teopuja 3awTuTe
XWroBa He faje MoTrnyHO 0b6jallrere 3a NuTare MPOLUMPeHe 3aliTUTe NO3HATUX O3HaKa.
Mo)e ce 3ak/byuMTV [a je W3BECHO [fa MOCTOje APYrv Y3pouu NPOLUMpeHe 3allTuTe,
nvajyhu y Buay fa je npeamMeT 3awTute U UcKopuwhaBare penyTtauuje u yrnefa, a He

CaMO0 HUXO0BO owTehemse.

JeaHa o[, 3aMepKM Koja ce MOXXe NOCTaBUTK MpPeMa eKOHOMCKOM Onpasfakby 3alluTUTe Xura
OfHOCW Ce Ha TO Aa CMarete TPOLLKA UH(OPMMCAHOCTM NOTpPOoLLAaYa Huje caMmo Mo cebm
UMb — OMpaBfaHu UW/b NpeacTas/ba euKacHuje TpXKULITe. 3aTo, 3alTUTa XKUTOM He 6u
Tpebano fa ce npyxa y OAHOCY Ha peuumMo 061K MpomM3BOAa OHAA Kafa TO Crnpedyasa
KOHKYpeHUMjy (6e3 063Mpa Ha CMarbere TpowKa WH(OPMUCAHOCTM MOTpoLIaya)229.
Apyrum peynma, NoTpebHO je OAMEPUTU HeraTMBHe MOCMeAMUe UCKbydMBe 3allTuTe ca
MO3UTMBHUM epeKTVMA Ha ePMKACHOCT TpxkMLWTA. Jasbe, cnepehn 036urbaH aprymeHT Tuye
Ce TOra fa perynucame MH(OPMMUCAHOCTU HemMa CMUCNa YKO/IMKO He MocToju ob6asesa
HocKoLa Xura fa ofp>kaBa KOHCTaHTaH HMBO KBa/IMTETa NPOM3BOAa — KOja He MocToju230.
HuTn y Baxxehem fomaheM 3aKOHY 0 XXMUroBUMa HUTK Y [JUPEKTUBY KOja PerysnLLe XK1Urose
Ha HMBOY EY He nocTtoju ofpefbda koja obaBesyje HocuoLA [a XU KOPUCTU Y Be3n ca
Npon3BOAOM KOju he GUTW KOHCTaHTHUX KapaKTepucTuka. locToje pasHe nobyge 36or
KOjux 61 HOCMNaL, XKUra >eneo fa Mera CBOjCTBa CBOI NMPou3Boja (M TO Yak Ka S0Lmnjum)
— peunmo, TPXULIHE NMPUKKe yKasyjy Ha To fa he ce cMawuTh y 6yayhHOCTU NOTpaxHba
32 HeKMM NpOu3BOAOM Ycnef 4yera je GECMWUCNEHO ynaraTv [a/be Y HEros MOBULLIEH
KBa/MTeT. Ha Taj HauMH 3alTMTa UH(OpMaUMoHe (DYHKUMje HMje noTnyHa, umajyhu y
BMAY fAa 6U noTpoLsaym MoHOBO MOrnv fa byay M3noXeHu oapeheHOM TpaHCaKLMOHOM
TPOLLKY WH(opmucarba 6yayhn ga MOHOMONCKO Kopuiihewe 03HaKe He noapasymesa
HY>KHO KOHCTaHTHY U HENpoMerbeHy UH(OPMaLMjy 0 MOPEKY, HATU O KapaKTepucTmkama

npou3Bofa.

2% Bentley Lionel, Sherman Brad, Intellectual Property Law, Oxford 2014.
20 Aldred Jonathan, , The Economic Rational for Trade Marks: An Economists Critique®, Cambridge
University Press, 2008., J. Alred.
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2. [pyrv npucTynu NuTakby ONpaBAaHOCTM 3aLLTUTE MO3HATMX 03HAKA XKUTOM

Y Teopuju nocToje 6pojHa onpasfara NPOLIMPeHe 3aluTUTe NO3HaTUX O3HakKa. Hauvwe, y
amMepuyKoj Teopuju Kao LOMMHAHTHO HaBOAWM Ce Objalltbere fa je pasfior npoLumpeHe
3alluMTe MO3HaTUX O3HaKa 3alTuTa HOCMOLA MO3HATOr XXMra 1 3awTuTa Hherose npogajHe
Mohy OAHOCHO MOTeHUMjana Aa AoHece npuxode y 6yayhHocTvn231. [arbe, y Teopuju cy
npucyTHa n cnefeha objallmbera: 3aWwThTa Hocuoua Of 3aAvparba Y HeroBo HeAaBHO
YCNOCTaB/bEHO MPaBO Ha MPUXOAe Of pPa3BMjeHOr 3HaKa232, 3alTuTa Hocuoua Of
MPOTMBNPABHOI MpPKCBajakba HeroBe MHBECTULM]e Y peKnaMmpare 1 NPOMOLUjY 3HaKa233,
CBOJMHCKO O0O6jalltberbe 3abpaHe 3aaMparwa y Tyhy CBOjUHY234, 4yBawe MOryhHOCTU
Hocuoua ga 'y 6yayhHOCTM npowwvpy CBOjY LeNaTHOCT M Ha fpyre Henose3aHe 06/1acTn235,
3alTuTa of 3abyHe236, 3aliTUTa 0f yrnotpeba Koje 6v Morsie BOAUTK MOCTaHKY Mo3Hate
O3HaKe reHepuyHOM237, crpeyaBake MOryhHOCTM HacTaHKa /OWMX KOMuja23s, Kao W

»Kpaha“ yrnega v MmumLia Koju je CTBOPMO HOCKAL, MO3HATOr Xura.

Je[lHO 07 OMpaBJatba 3allTUTe XKMFoBa 3aCHMBA Ce Ha MAejW Aa je 3anpaBo pey O 3aLTUTy
KpeaTMBHOCTM?®®, HanMe, TauHo je Aa ce KpeaTMBHOCT NPUAMKOM 04abupa 3Haka He Moxe
YNOA06UTY KPeaTUBHOCTW KOjy M3paxaBajy ayTopy MpUAMKOM CTBapara ayTopcKor Aena

nnn MnpoHaniasadyn NPuankoMm oCMuULLI/baBaka MaTeHTa, ajin HE MOXXE Ce OCNopuTn N Aa je

2! Shahar J. Dilbary, “Famous Trademarks and Rational Basis for Protecting Irrational Beliefs”, George
Mason Law Review, 605, 2007.
%2 |pid, cTaB 3ay3eT y ognykama y npegmetuma Coca-Cola Co. v. Gemini Rising Inc., 346 F. Supp. 1183,
1188 (E.D.N.Y. 1972); Chem. Corp. of Am. v. Anheuser-Busch, Inc., 306 F.2d 433, 437 (5th Cir. 1962).
Z3bid, yuTaT: Welkowitz, supra note 126, at 584 ("The real justification for the use of dilution is more the
2p3r40te<:tion of marks against misappropriation than against ‘whittling away."").

Ibid.
% Schechter Frank |, 1927.
%% 0B Tymauetbe CBOAM Ce Ha UAejy Aa KOf, U3pa3nTo NO3HATUX 03HaKa NoCToju MOryhHOCT 3abyHe Makap y
LUMPEM CMWCATY, Y CMUC/Y €BEHTYa/IHE MOBE3aHOCTU HOCMOLLA paHUWjer 1 CynpoTCTaB/bEHOT 3HaKa.
231 ghahar J. Dilbary, 2007.
28 |pid.
29 Cornish William, Llewelyn David, ,,Intellectual property: patents, copyright, trademarks and allied rights“,
Sweet & Maxwell, 2007.
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M360p 3HaKa WM HEroBO CTaB/batbe Y 0AroBapajyhn KOHTEKCT Takohe aKTUBHOCT Koja Yy

ofpeheHoj Mepn 3axTeBa /bY/ACKY KpeaTUBHOCT.

MocToje 1 Tako3BaHa eTWYKa OMpaBatba 3alUTUTE 03HaKe. HanMe, OCHOBa OBMX yBeperba
Hanasu ce y Ufeju Npasfe v nowTera. Vgeja je 4a cBako KO mpeysnma Tyf) 3HaK KOpUCTU
yI/eq, U BPeAHOCT KOjy je CTeKao paHmju 3HaK, 6e3 Ba/baHOT OCHOBA, Te [a TaKBO CTULaHbe
KopucTW Huje npaBnuHo®®. OBaj OCHOB 3alWTWTe MOce6HO je MOrofaH fAa onpasja
MNPOLLUMPeHY 3aLUTUTY MO3HATMX O3HaKa. HauMe, 1 y MOUTMBHIUM NPOMMCHMA Kao jefiaH of

06/11MKa NoBpe/e M3PUUMTO je NPOMMCaHO HEOCHOBAHO McKopuLhaBatbe Tyher yrneaa.

MefyTum, 0BOM CTaHOBMLUTY MOXE Ce MOCTaBMUTM HEKONKO 3aMepku. [1pBo, HMje jacHO
3alTo 6V Hocwnay >kura [o6MO TOMMKY MPEeLHOCT Yy O4HOCY Ha gpyra nvua. Apyro,
nuTake je Ja v je acouujaumja Koja ce CTBapa y CBECTM MOTPOLUAYa HEWTO A0BO/bHO
BPEe4HO LUTO je HOCM/aL, Xura YcrnocTtaBmo a LUTO 3acnyyje 3awTtuty. Jambe, npaBo He

perynuiLe yBek Konupare Tyhux 4o6apa Kao Kaxtbuy pagry .

HajeKCTpeMHNj1 Cy OHM CTaBOBU KOjU ONpaBAare XUy BUAE Y UCTUHU Kao L06py KojeM
Tpeba KOHCTaHTHO TEXMUTW, Te MPaBO HOCMOLA Ha CYACKY 3alUTUTY OMpaBLaBajy Herosnuv
NpaBoM fja ycTaHe NpoTuB naxn?*2. OBakas MpUCTYN MMaK He MOXe OnpaBAaTy cuTyaumje
MOMNyT OHMX Kaja YYeCHULUM Y MPOMETY HEHaMepPHO OMnoHallajy Tyh 3Hak, Kao U OHAa Kaja
ce ynoTpeba 3Haka He [OBOAWM [0 CTBapawa Bese M3Mehy ABa HOCMOLA OAHOCHO [Ba

pa3nnMumnTa NPoM3Boa.

Jow jegHo o onpasgara TUue ce cnoboge rosopa®”. CywTuHa je y TOMe fa YKOMMKO
HEKO NNLEe KOpUCTW Tyf) 3HaK, 3anpaBo NpeHoCK jefiHy MOpYKY Koja 0AroBapa WUCTOj OHOj
KOjy MPeHocy M Hocunal, 3Haka. [1oTom ce npaBo Ha roBop OBMX nuvua cycpehe, rge ce

CYKO6 peLLaBa NprUMeHOM Mpasu/a o cNnoboan M3paxkasarba.

0 1pid.

2! Bentley Lionel, Sherman Brad, 2014.

#2 Cross John, ,Language and the law: The Special Role of Trademarks, Tradenames and other Trade
emblems”, Nebraska Law Review, Vol. 76, 1997.

3 gpence Michael, ,,The Mark as Expression/The Mark as Property*, CLP, 2005.
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JeflHa o Teopwnja Koja onpasjaBa NPOLINPEHY 3aLUTUTY jeCTe Teopuja Koja NPeno3Haje Xur
Kao CBOjUHCKO MpaBo. Jow rnpe XX Beka je 6wuno pasunaxera Mehy npasHUUMMA O
NPUPOAM XUra — je NN ped O npaBy KOje OArosapa CBOjUHW WAW NpaBy Apyravuvje
npupoae®**. Y cyackum oanykama Tor BpemeHa Moryhe je 3amasuTi pa3nnumTe CTaBoBe, 0
TOra fa je pey o 3alTUTK YCnef NpekpLuaja Koju ce YMHM npeMa Kynumma, Ao Tora ga je
pe4y 0 nospeay MpOAaBYEBOr WMCK/bYYMBOI NpaBa Ha ynoTpeby 3Haka, 6e3 063upa Ha
npekpLuaj. JaHac, Teopuja 0 XXUry Kao CBOJUHCKO MpaBy je ofbaveHa. Havme, Xur Huje
arncoslyTHO NpaBo Yy CMUCNY fa Ce LWTUTK 3HaK Kao TakaB — 3HaK Ce LUTUTU caMO Kaja je
keroa ynotpeba y ofroeapajyheM KOHTEKCTY, y TOM CMWUCNY BULLE MMa CMMUCNa

006jLUHbEHE [a Ce XKUIOM LUTUTY Be3a U3Mehy 3HaKa 1 NPon3B0oa KOjU je HrMe 00e/eXeH.

He MOXeMO ce CMoXuTWM ca CBOJUHCKOM TEOpWjOM oOnpasdarba MPOLUMPEHe 3aliTuTe.
HajjeqHocTaBHMjM OArOBOP Ha NUTake 0 HeJoCTalMma OBe TeOpUje jecTe OHaj Koju yKasyje
Ha noce6He yCnoBe 3alUTUTe — HanMe, fa je pey 0 oBnalwhetbnuma jegHaKnUm CBOJUHCKNM, 3a
MPOLUNPEHY 3allTUTYy He 6K nocTojann ycnosu Hehep ucKopuwhaeawa, olwiTehera
AUCTUHKTUBHOCTW, yriega unv cnmyHo. Hocmnau, »kura jeqHocTaBHO 61 morao Aa 3abpaHu
CBakOMe ynoTpeby CBOr 3HaKa, Ha UCTU HaYMH KakO B/IACHWK MOKPETHE CTBapu MOXe

orpaHmunTK ynoTtpeby ceor fobpa, 6e3 NocebHNX ycoBa.

3HayajaH aprymeHT KOju OnpaBfaBa NPOLUMPEHY 3alTUTY TuUye ce nobuparba Hocunaua
npaBa®*®. HavMe, MOTMBM HOCMMALa fa MCXOAYjy MPOLUMpeHy 3alITUTY MOry ce TvLaTy
pa3nMunTUX nobyaa®®. JeoHa o4 HWMX CBAKaKO je MPUHLWMM ,,MOTYMHe KOHTPONe Haj
NNYHUM O06POM™, KOjU Ce 3aCHMBa Ha WHTYUTMBHOj MAeju Aa Hocunay Tpeba Aa nma
NOTMYHY KOHTPONY Haf OCMMWLL/LEHMM 3HaKOM 6e3 063Mpa Ha TO WTO 6u ynoTpeba y
Apyrum cipepama 6una 6e3 nkakee wWwTeTe. Jasbe, 60p6a 3a NPOLLMPEHY 3aLLTUTY NO3HATUX
O3Haka MOXe Cce TuLaTX W MNOKyllaja fda ce npeasBuie W yHanpeg oOrpaHu4e CBU
noTeHUMjasiHN pusnLmM, 6e3 063Mpa LTO CYy LIaHCe 3a HUXO0BO OCTBapere M3Y3eTHO Masie.

OBaj pasnor 3acHOBaH je Ha paLMOHA/HOM MOHalliaky YYECHMKa Ha TPXMLITY Koju

24 Schechter Frank 1., ,,Historical foundations of the law relating to trademarks*,Columbia University Press,
1925.

2 Bywwe y: Mapkosuh Cno6ogaH, 2014.

?® Heald Paul J., Brauneis Robert. 2011.
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NPUPOAHO TeXe [a CBOje TPOLUKOBE LUTO BMLUe CHU3e®’, ma camum TuUM ce mcnnaty
ynaratu y nobupawe OBe BPCTE YKO/IMKO je TPOLAK TakBe aKTMBHOCTU HWDKU Of
noTeHUMjasIHOT Ty6uTKa Kojuma 6u 6unmn n3noxeHu ycnep HeosnawheHe ynotpebe, 6e3
063Mpa Ha LWaHce Aa ce TakaB rybuTtak 3amcta U octeBapu. Hanocnetky, jefaH of MOTvBa
6op6e 3a NPOLUMPEHY 3aLUTUTY MO3HATUX 03HaKa MOXe 6UTK 1 06e36efnBare Npuxoaa of

13[aBakba NMLIEHLE 3a KopULLhere 3HakKa.

Cnefehu npasal, onpaefarba MnofpasymeBa MPOLUMPEHY 3alTUTY MO3HATUX O3HaKa Kao
Harpagy TUTynapy 3a ynarawe y HeHy Mo3HaToCT. HavMe, Ha 0Baj Ha4YMH Ce NOACTUYY
HOCKOLM Npasa fa ynaxy y NnpoMOBKMCaHe 1 pa3Boj CBOjUX 03HaKa, MMajyhun y Buay fa um
Ce KpOo3 MpOLUMPeHY 3aliTUTY Npyx)ka Bulie MOryhHOCTU 3a CTUuamwe foAaTHOr npuxoga
(peurMo, Kpo3 MNPOLUMPEHN KPYr fuvua Koju Cy MOTeHUMjaSIHU CTULAoUM ULEHLE).
MehyTunm, HaBefeHN CTaB He MOXe Ce MPUXBATUTI Kao OCHOBaH. [la je pasnor npoLumpeHe
3alUTUTE BE/IMYMHA Ynarakwa y caMmy 03HaKy, KpUTepujyMn 3a npyxXare 0Be 3aTUTe MOT/Iun
61 6UTK oapehieHm jeAHOCTaBHO NParoM YoXeHe BpeaHoCTU>* — jacHo je Aa To HUje TaKo.
[pyro, HejacHO je 360r 4yera 6u ce WTWUTUIA WHBECTMUMja cama MO CebU, WU HeH
MpPou3BOZ — No3HaTe 03HaKe came Mo ceby He LOMpPUMHOCe APYLUTBEHOM 6narocTawy HU Ha

KOj\ Apyrauujy HauvH of CTaHAapAHUX 03HaKa.

HanocneTky, Ty je 1 cTaB fa faHac He NOCTOjU HW jeAHAa Teopuja OnpaBfara 3aluTuTe
npaBa MHTENEKTYya/lHe CBOjUHE KOja je nofobHa Aa 00yxBaTW LUMPOK CreKTap /bYACKMX

BPE/JHOCTM KOje CY Y Be3W ca MHTeNeKTYaTHUM cTBapanalLTBom>*.

Kao wto ce Buau, y BehHm ctaBoBa NpuCyTHa je naeja Aa je 3alututa ycnocTaB/beHa pagu
HOCKOLa a He NoTpoLlaya, Te Aa je 0BO Y oApefeHOM CMUCNY OACTYNare 0f ratia 3alTmTe
XWroBa ca yobuyajeHoM CHarom ob6enexasara2s0. Y TOM CMUCY, Y aMepUUKOj Teopuju

NnocTaBn/I0 Ce NUTakbe YCTaBHOCTW OBakKBE 3alUTUTE, C 063VIpOM Ha TO fa Ce 3aWTuTa

7 JosaHoBuh AnekcaH/pa, Teopujcke OCHOBE eKOHOMCKE aHanu3e npasa, beorpaz, 2008.

#8|lanah Simon Fhima, “The Fame Standard for Dilution in the United States and European Union
Compared”, Journal of Transnational Law and Contemporary Problems, Vol. 18, 2008.

#Flanagan Anne, Montagnani Maria Lilla, , Intellectual property law, Economic and Social Justice
Perspectives“, Edward Elgar Pub, 2010.

%0 Boposaly, Bnagnumup, JOKTopcKa AucepTaumja, 2017, 20.

147



WHTENEKTyaHe CBOjUHE 3aCHMBA Ha [Be YCTaBHe ofpefade, jedHe Koja Cce Tuue

NaTeHTHOMPaBHe M ayTOPCKOMpaBHe 3aLUTUTE 1 Apyra Koja ce Tu4e NocnoBHe npakce®:,

Hanme, noctoje 1 MULW/bEwA Y TEOPUjU KOja Ce 3anaxy 3a TO fJa 6u oBakBa 3alTuTa
Tpebasnio ga 6yfe npyXeHa ynpaso CYMpPOTHO, €fabvMm M HOBMM 3HaKoBWUMa, UMajyhu y
BUAY fa CY OHM paMBUjI Of OHMX KOjW Cy LYro M NnojayaHO MPUCYTHU Ha TpXUWTY. Cee
HaBefleHO MokKasyje Aa MocToje KOHUenTyaJlHO Beoma yAasbeHu MPUCTYN OnpaBaaHoCTy

3alUTUTE NO3HATUX O3HaKa.

Havme, pas3nvkyjeMo ABa CYLITUHCKM pasnmMyumnta npuctyna. JefaH y KojeM je y LeHTap
CTaB/beH HOCWAAL, NO3HATOr XXura, rae cnafajy onpasfaka Koja ce 3acHMBajy Ha npasau
(HMKO He Tpeba HEOCHOBaHO fAa ce KopucTu TyhumM pagom), cBOjuHU (ycnes WHTeH3UBHOT
Kopuwhera 3HaK Moctaje BpeAHOCT Mo cebu Te ce NpaBO Ha HeMy Npubvkasa npasy

CBOjHe Ha CTBapuMa®>

) NOja/IHOj KOHKYPeHUMju (Haveny caBeCHOCTW W MOLWITeHa) U
CnMyHo. [pyrun npasal, 3acHMBa Ce Ha OnpasfAakiMa Koja y LieHTap CTaB/bajy noTpoLuadve
OJHOCHO TPXMLUTE Y LUMPEM KOHTEKCTY - NOrMKa NPOLUMPEHE 3alUTUTE MO3HATUX O3HaKa
0Bfle Ce 3aCHMBA Ha nAeju da ynotpeba 3alTrheHe 03HaKe 0f cTpaHe Tpehux nunua LTeTw
NOAOGHOCTM O3HaKe fAa CMY)XM Kao WAEHTU(MUKATOP YaK M HEe3aBMCHO 0 MOryhHoCTu

3a6yHe?>®, ycrieq Yera XXur He MOXe a BpLLV CBOje NpuMapHe yHKLyje.

MpencnuTahemo ABa W3/10XKeHa KOHLEeNTa MU NOjaCHUTU HMXOB YTWLA] Ha AeduHMCaHE

mepuna Koja 6u Tpebano aa opeae Koje 03HaKe Y)>KMBajy NPOLLUMPEHY 3alUTUTY.

icTMyemo CHaXkaH CTaB je4HOr [ena Teopuje Koju pasnore BUCOKUX CTaHAapAa y npaBHoOj
3alUTUTW MpaBa WHTENEKTya/lHe CBOjUHe, Ma W MO3HATUX XKWUIOBa, BUAE Y YyTuuajy
AOMUHAHTHMX YYECHMKA Ha TPXMLLTY Ha 06/1MKOBake 3aKOHOA4aBHMX npoueca. Mimajyhu y
BUAY NpUpOoLY 0BOr paja, Hehemo ce aasbe 6aBUTY OBOM TE€30M C 063MPOM fa 61 HaBefeHo
NpeacTaB/baio UCKOPaK M3 Hay4YHUX OKBMpPaA, ajin HanoMUHKEMO Aa je TELKO OCMOopUTU

peneBaHTHOCT OBe aprymeHTauuje. Haw gabv pag y oBoMm fAeny (okycupahe ce Ha

#! yetas CALl y unaHy 1. cTaB 8. Tauka 8. Kao jeAHO o[ HajnexHocT Konrpeca mponucyje cneaehe: to
promote the Progress of Science and useful Arts, by securing for limited Times to Authors and Inventors the
exclusive Right to their respective Writings and Discoveries.

%2 Mapkosuh Cno6opaH, HaBefeHo aeno, 2014.

%3 Grynberg Michael, ,, Thick Marks, Thin Marks”, 67 Case W. Res. L. Rev. 13, 2016.
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aHanmM3y ycknaheHocTu noctojehe npaBHe perynatvee NPOLUMPEHE 3alTUTe ca OMwTUM
NPUHLUMNMMA MPaBHOr perynucarba Yonwite, Te No3HaTUM HauvennmMa >XXMUroBHOI Mpasa W
Apyrnx o6nactv npaBa WHTeNeKTyaslHe CBOjVMHE, MaKO Ce CNaXeMo Aa Ce Y YKYMHO]

dHa/IM3N OBOI MTaka HE MOry 3aHEeMapUTu HW NOMEHYTU apPrymeHTu Komele,VljanHe

npupoge.

Mcnutahemo y Kojoj Mepu 61 3aliTvTa MO3HATOr Xura pagy UHTepeca Hocuoua buna y
AyXy ApYrux npasuna XXMroBHor npasa. Havme, cmatpamo fa ocvMM MpOLUMpPEeHe 3aliTuTe
Mo3HaTMUX O3HaKa MpaBO XUra CafpXu U Apyre HopMe Koje y LeHTap craBa/bajy camor
HOCMOLA, a He TPXMLTE uam notpolwsade. Mpe cBUX, UCTMYEMO OLCYCTBO 006aBe3e Ha
CTpaHW Hocuoua Aa 03HaKy KOPWUCTW Ha ofpeheHM HaumH Koju 6um 3amcta 06e36eamo
HEroBy WHgopmaumoHy ¢yHKuMjy. Haume, gomahum 3aKOHOM NponuMcaHo je fa je
HOCWNaL, Xura gy>xaH fa 03Haky kopuctu. MehyTum, y oacyctBy 6nvker oppeherba
oBakBa 0b6aBe3a Ha CTpaHM HOCMOLA He roBOpu MHOro. Haume, Hocwnay, je nMoTnyHO
cnobojaH fa 03HaKy KOpWCTW Yy Be3n ca NPOM3BOAOM UMjU KBUIUTET WM Apyra CBOjCTBa
Hehe 6UTW KOHCTaHTHWM — Ha 0Baj HA4YMH XMMNOTETUYKM je Moryhe Aa 03Haka noTryHO ryéu
CBOjy MH(hOpMaUMOHY (YHKUKM]Y. [Jarbe, HOcunal >Xura noThyHO je cnobogaH da »Xur
MpeHocK Jpyrum nuumMma, Tj [fa W3faje fMueHue 3a Kopuwhere 03Hake W 1O
HeorpaHuyeHom 6pojy nuua. Ha oBaj HaunH mMoryhe je 06eCMUCINTY U OCHOBHY (hYHKUU]Y
Xura — PyHKUM]jY yKasmBara Ha Nopeksio OAHOCHO PYHKUWM]jY pasnvkoBamwa. OBa cnoboga
Takohe je MnokasaTes/b fJa MPaBO XWra HWje UCK/bYUYMBO Y (PYHKUMjM TpxuwTa. Jasbe,
Hocuouy Xura omoryheHo je aa noTpaxyje nocebHy HakHafy 3a Cnydaj HamepHe rnoBpeje
HEroBOr MnpaBa — HaKHaAy Koja MMa Ka3HeHW KapakTep 1 Koja ce NOTpaxyje He3aBMCHO Of
HacTaHka 610 KakBe LWTeTe (MO HOCMOLA WM camo TPXMLWTE). HaBefeHO npasBusio joLu
Je[lHO je y HM3Y KOje OjayaBa Mosoxaj Hocuoua 6e3 063uMpa Ha Nocneauue no TPXMLLTE.
MoTom, HanmywTake npasuaa Mo KOjJeM WUCMUTWBaKke PenaTMBHUX CMETHU 0f CTpaHe

HaAIeXHOr YNpaBHOI OpraHa MPUMKOM peructpauuje xura Takohe ykasyje Ha To aa ce
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IL.

NpaBua >XXUroBHOT MpaBa Metbajy Yy MNpaBly CTaB/bakba MHTEpPEca Hocuoua Yy LieHTap

3awTnTe®™,

N3noXKeHNn npuMepn 3aKOHCKMX pellera MNOoKadyjy [fda Tymauyewe OrnpaBAaHOCTU
NPOLUMPEHE 3alTWUTe MO3HATUX O03HAKa KOje Ce 3aCHMBA Ha 3alTUTU MHTepeca Hocuoua, He
6u 61no y Hecknagy ca ApyruM NpaBUINMA XXMTOBHOM MpaBa. Y Cnydajy fa ce npuxeatu
TakBO Tymauere, KpUTepujymu Koju 6u Tpebano ga 6yay y3etn y 063vMp MPUIMKOM
ofpehera NO3HATOCTM O3HaKe NpPeBacXofHO 6U GUN 3aCHOBAHW Ha BEIMYMHW Ynaraka
Koje je Hocwnay, npeayseo y Be3w ca NPeAMETHOM O03HAaKOM, Te aKTUBHOCTU Koje je

npeay3eo paay teHe MHTEH3VBHE NpoMoLyje 1 yrnoTpe6e.

Hocunay, »ura Koju je ynoXuo nyHo fa 6u CBOj 3HaK YUYMHWMO MO3HATMM jaBHOCTU Kao
cumbon v rapaHuMjy KeaimTeTa Npom3soga 6m Tpebano fa yXkusa UCTY 3allTUTY 3a CBOjY
NHBECTULMjY (HOCKUNAL, He 3HaK) KOjy 611 HECYMHMBO YXKMBAO 3a ynararbe y Matepujane®™.
JeflaH npaBal, ayTopa cmaTpa Aa je pey o0 ,,TPOWKY 3amull/barwa“, umajyhu y sugy aa
TpoLak noTpare 3a NOTpoLLaYe yK/byyyje 1 Bpeme NOTpebHO fa ce NpM30BY acouujauuje n

256

3Hauvaj 3Haka“”. MehyTum, CnpoBefeHa eMnMpujCKa NUCTPaKMBara Mokasyjy fa je Takas

TPOLLIAK 3aMULLbaHba 3arpaBo TpuBMjanan>’.

[edrHncarbe ONTUMAIHOT CTeneHa No3HATOCTU 03HaKa

HakoH LITO CMO Mcnutanu pasfore NponucrBarba NPOLLNPeHe 3aTUTe NO3HATUX 03HAaKa,
caga hemo nokywarun fa AetVHULIEMO KOjU je TO ONTUMasaH CTerneH NO3HaToCTU KOju
[OHOCK NpoLumpeHy 3awTtuty. Mpy 0BOM 3a4aTKy BOAMheMO Ce Te30M fa je pey ynpaso O
OHOM CTeneHy no3HaTocTu Koju he pa3BojuTK OBaKBe 03HaKe 0f CTaHAapAHUX, Te Koju he

y NOTNYHOCTW BUTK Y CKNaay ca NpuMapHOM (OYHKLIMjOM Xura.

Nmajyhu y BUAY M3M0XKEHa CXBaTatba O OMpPaBAAHOCTV MPOLUMPEHE 3allTUTE O3HaKa Ca

penyTaLmjoM, MULL/bEHA CMO Aa HU je[HO 0f KX He objalltbaBa Y NOTMYHOCTW pasnore

% Bywwe o osoMme y GopoBal, Bnagummp, JOKTopcka ancepTauyja, 2017.

%5 gehechter Frank 1., HaBeaeHo geno, 1925.

26 C1aB u3paxeH y ognyLm cyacke npakce CAZL y npeamety: Ty Inc. v. Perryman, 306 F.rd. 509, 511.
%7 Tyshnet Rebecca, HaBegeHo aeno, 2008.
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OBOI WHCTWUTYTa. [JOK eKOHOMCKa Teopuja Camo AeNMMWYHO OAroeapa MpOLUUPEHO]
3alTUTK, U TO Y Aeny KOju Ce Tu4Ye HapyluaBaka AUCTUHKTUBHOCTU W yriefa O3Hake,
Apyre Teopuje y LeHTap CTaB/bajy Hocuoua He npyxajyhu BasbaH pasnor 3a gpyradujy
3aLUTUTY CTaHAAPAHMUX 1 MO3HATMX 03HaKa. AyTop AucepTaluje je MULL/bera fa caMo OHO
o6jallHberbe Koje pasnore BUAM y Camoj 03Haum Moxke aa 6yae npaBunHo, umajyhu y suay
[a pas/imka y 3awTuTy yrnpaBo NOCTOjU C 063MPOM Ha jefHY HEeHY KapaKTepPUCTUKY —
yrnen. Teopuje Koje nosiase of ynarawa Koje je Hocunay YYMHUO UM Koja MoumBajy Ha
CBOjMHCKOM MOr/iefy Ha npasa WHTENEKTya/lHe CBOjUHE, He OAroBapajy Ha NuTawe 3alTo
Ce MpaBO Hocuoua npeobpaxkaBa TeK Ycrnef jeaHe 00jeKTMBHE OKO/IHOCTM, MOCTaHKa

Herose 3aliTuheHe 03HaKe NO3HATOM.

HakoH LUTO 03HaKa CTekHe oapeheHn yrned, oHa NocTaje gpyraynje HematepujasiHo 4o6po
0f, CTaHAAPAHMX XXMUTOM 3allTUheHMX 03HaKa — eHa BPeHOCT Ce He Oor/iefa BuLle camo Y
Be3u ca ogpeheHnM NpousBofoM, Beh je 03HaKa ycnes MHTEH3BHe yrnoTpebe npeobpaxeHa
y [406po Koje MMa AojaTHe KBaMTeTe, OAHOCHO KOje je MoCTasio Hocad oppeheHe
MH(hopMaLMje He3aBMCHE Of HOCMOLLA XXura 1 Npou3Boga Koju je npeaMeT obenexaBarba.
Kao TakBO, OHO nocCTaje MoAo6HO 3a pApyraunje 06/1MKe nospede (HapyllaBare
ANCTUHKTUBHOCTU M TOr, noce6Hor, yrnega) OAHOCHO 3/10ynoTpebe (McKopuwhaBare
AUCTUHKTMBHOCTW OAHOCHO Yrnega). byayhu fa npaBo >ura y OCHOBM LUTWUTW MPaBo Ha
MH(opMaLmnjy cafpkaHy Yy O03Hauu, Yy Hajay6/beM KOpeHy npaBO Ha BePOAOCTOjHY
KOMYHMKaumjy, TO npowMpeHa 3awtuTa LOMPUHOCK OBOM Lu/by 6yayhu aa 3a npegmer
MMa 1 cneummUUHO MHTeNeKTyasHoO A06po. V3BefeHn 3akibyyak ynyhyje Ha (hakTope Koju
ogpehyjy noxerbaH CTereH MO3HATOCTW, LITO je NpegMeT pasmaTpara Yy HapeaHOM

OfEIbKY.

CxofHO TOMe Aa pas/nvka Yy CTaHAapAHO] W M03HATOj O3HAUW MpPeAcTaB/ba HeH Yries,
MULL/bEHA CMO [a je YNpaBO 0Ba KapaKTepucTuKa MpBu (hakTop KOju AeuHMLLE CTerneH
MO3HATOCTU KOjU JOHOCK npoLuvpeHy 3awTuty. OBaj (hakTop Ha3BaheMo KBa/IUTaTVBHOM
AVIMEH3MjOM NOjMa No3HaTe O3HaKe, a O CTereHy HeroBe OCTBapeHoCcTM 6uhe peun y

HapeAHOM OfIE/bKY.
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Nmajyhn y Bugy fa 1 nosHata 03Haka Kao CneumiuyHO WHTEeNeKTyaHO [06po Takohe
MOCTOjM Kao Hocay WH(opmaunje, Te Aa HeHa CBpxa MoCToju caMO r1efaHo Y KOHTEKCTY
MHOLUTBA /byAM Kao npvManaua v nowmsbanaya nopyka (Cybjekata KOMyHMKaumje), To
cnegu pa je onpaBgaH 3axTeB fa O3HaKy Kao MNO3HaTy MpenosHaje peneBaHTaH [eo

jaBHocTK. OBaj hakTOp Ha3Bahemo KBaHTUTATMBHOM AMMEH3MjOM MOjma Mo3HAaTe O3HaKe.

CX0AHO HaBefeHOM, CaMO OHa O3Haka u4uje cy 06e AumeH3uje (KBalMTaTUBHA W
KBaHTMTAaTMBHA) oArosapajyher craHgapAa, MOXe Ce cmarpaTh MOo3HaTOM O03HaKoM Y

CMMCNY NPOLLMPEHE 3aLTUTE KOja je NpeaMeT Auceprauuje.

foBopehn 0 KBa/UTETY yrfeaa Koju AOHOCU MPOLUMPEHY 3alUTUTY, MULL/bEHA CMO Aa je
Hemoryhe fethmHMCaTV MepsbrBY rpaHuULLy Ymnja ce OCTBapeHOCT 3axTeBa. OBO CTOra LWTO je
pey 0 ancTpakTHOj KaTeropuju Koja je ogpefheHa Cy6jeKTUBHUM [0XKMB/bajeM YYeCHUKa Ha
TPXKMWTY. CBakako, Moryhe je ofpeAvTU OKBMPHE MOKa3aTe/be Kao U 3axTeBe HUXOBE
0CTBapeHOCTK, Kopuwherwem NpaBHUX CTaHAapda. Hamme, camo OHa 03Haka Koja ca cobom
HOCY [ofaTHe MHJopMauuje nopes nopekna v UAeHTUTeTa Npou3Boja, Koja y jaBHOCTM
Oyau camocTasHe acoumjalmje Ha ogpeheHe BpeLHOCTM O4HOCHO ofpefheHy MopyKy Te Koja
je nomobHa ga NOCTOjM Kao HemaTtepujanHO 0GP0 He3aBMCHO Of Npou3Bofda Koju je
npegmeT obenexxkaBara, YXKMBa Yrief Koju LOHOCU NPOLUMPEHY 3aluTUTy. JpyruM peunma,

03HaKa Koja je n3pasuTte jaumHe 0CO6eHOCTU M3NCKYje NOCeOHY, A0AATHY 3alUTUTY.

Kaga je pey O KBaHTUTATUBHO] AWUMEH3WjU — [efla pefieBaHTHE jaBHOCTM KOjU O3HaKy
npeno3Haje Kao 03HaKy MocebHoOr yrneda, MOHOBO MUCTMYEMO fa je U Ja/be pey 0 Aobpy
KOje MMa CBpXY CamoO Kaja je CTaB/beHO Y LUMPY APYLUTBEHW KOHTEKCT, OA4HOCHO TPXMLUTE.
CX0fHO HaBefleHOM, C/lieAun Aa je pefieBaHTHO CamMO OHO Npero3HaBaHe 03HaKe ca yrieom
Koje nocToju Kof ogrosapajyher gena TPXWULIHMX Yy4yecHuKa. He ynasehu y npeuusHo
ofpefere npoLeHTa KOju nNpaBu pas3fMKy, He BUAMMO pasfiore Koje 66U yynHWUAU

peneBaHTHUM MakbUHY YHECHUKa.
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3ak/byyak Tpehe rnaee NpBor gena gucepraunje

Y nocneawo0j rnasy OBOr fAena Aguceprauunje UCNUTaiM CMO Y KOjoj Mepu ce MpoLunpeHa
3aluTUTa MO3HATMX O3HaKa MOXE 06jaCHUTU AOMMHAHTHUM TeopujaMa OrnpaBAara Xura.
Younnm cmo aa ce NpoLuMpeHa 3awTumTa 'y [eny Koju ce 0OAHOCU Ha pagrbe owTehera
ANCTUHKTUBHOCTM W yrnega Moxe 00jaCHUTW eKOHOMCKOM TeOpwjoM orpaBfarba
xura. Kaga je, nak pey o feny npowinpeHe 3awlTUTe KOju ce OAHOCK Ha UcKopulihaBare
yrnega v QUCTUHKTUBHOCTW, 3aK/by4n/IN CMO fAa Ce OBaj A4e0 3aluTUTe He MOXEe onpaBhaTu

yo6u1UajeHNM pasno3nma 3alLTITe XNra.

HakoH Tora, aHanuaupanu cmo aktope Koju oapefyjy onTumanaH cTerneH Mo3HaTOCTy
Koju Tpeba Aa JoHece NPOoLUMpeHy 3aliTuTy. AedmHucanm cMo aBa hakTopa — yriea u
MPerno3HaT/bMBOCT Yy pPefieBaHTHOj jaBHOCTW. KoHcTaToBaiM CMO fa camo Y3
OCTBApeHOCT 06€ AUMEH3Mje, KBa/IMTATUBHE M KBAHTUTATUBHE, 03HAKa MOXKe MocTaTy

nogo6Ha 3a NPOLUNPEHY 3aLLTUTY.
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AEO 11 WAEHTUNPUKALUWNIA NMO3HATNX O3HAKA Y
NMPOMETY

[haBa 1l

[NprMerbnBaHn KpUTEpNjymu 3a yTBphrBaHe no3HaTocTu

HakoH pa3martpara MojMa Mo3HaTUX O3Haka, TymMayewa HOPMU KOje perynuuly 0Baj
WHCTUTYT Kao WM CTaHAapha mo3HaTtocTu Koju ra ogpehyje, y NpBoj rnasn 0BOr fena paga
nMocBeTMheMO Ce KPUTUYKOM MPeuCnmnTUBary KpUTEpUjyma KOju Cy Y peneBaHTHUM
NpaBHMM U3BOPVMMA UCTaKHYTWU Kao K/by4HU 3a YTBphUBare NO3HATOCTU. CBakM 0f HUX
6uhe aHanM3MpaH ca CTaHOBMLUTA PeNeBaHTHOCTW WM MOTYhHOCTM Moy3faHe MpoLeHe, Y3
OCBPT Ha MpuMeHy Yy npakcu. Takohe, 6uhe ucnutMBaHa MOLOGHOCT KopuLheHnX
[OKa3HUX CcpefcTaBa, C MOCEOHVMM OCBPTOM Ha [EMOCKOMNCKa wucnutmBamwa. Kako je
ofpehuBare peneBaHTHE jJaBHOCTY KOja Ce y3uma y 063Up HyXXaH Kopak pagu yTephrBara
Mo3HaTOCTWN 03HaKe, buhe NpesCcTaB/beHN PasINUUTI CTABOBM Y TEOPUjU N NPAKCU O HEHOM

AeuHUCamY.

KpuTepnjymm nponucaHn 3ajefHUYKUM nperopykama CBeTCKe opraHusaumije 3a

NHTENEeKTYasIHy CBOjUHY

Mpe Hero LWITO Ce OCBPHEMO Ha CBaKW KPUTEPUjYM MOjeAMHAYHO, KpaTKo heMo npukasaTtu
peLlere Koje je noHyheHo 3ajeHMYKUM NpenopykamMa a Koje je y npakcu y BennKoj mepu
yCBOjeHO. Hamme, 3ajefiHMYKe MPenopykKe HaBofe LUECT KpuTepujyma Koju ce yaumajy y

0631p. Hamomubemo fAa je MNOce6HO HarnalleHo fAa cy (DakTopu M3NUCTaHW Y
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HEUCK/bYUMBOj (hOpPMM, Te Ja je ApXaBama YnaHuuama Hef03BO/bEHO Aa MHCUCTUPaAjy Ha
OCTBapeHOCTM 0BUX KpuTepujyma. LLTa Buwwe, Mpenopyke Hanaxy Aa ce MoXe YTBPAUTY 1
[a je O3Haka Mo3HaTa YaK M ako He MOCTOjU WCMYHEHOCT HWUTKW jefHOr HaBeLeHOr
KpuUTepujyma, ako Heka fpyra OKonHocT ynyhyje Ha Taj 3ak/byyak. [Mogcehamo pga ce
Mpenopyke OAHOCE HA OUEHY KpuTepujyma KoOju Ce TWYy MpPOLEHe MNO3HATOCTU
OMLITENO3HaTOr 3HaKa, av fja cy y roToBO CBUM jypucAMKLMjama 0Be CMEPHMLE MpeyseTe
n 3a notpebe yTBphMBarba MO3HATOCTM PErucTpoBaHe O3HaKe, Yy CMWUCY MPOLUMpPEHe

3aLTWTE NO3HATMX XUroBa. LLIecT kpuTepujyma cy:

CTeneH yno3HaToCTW PeneBaHTHE jaBHOCTY Ca 3HAKOM

Y Be3n ca OBMM KPUTEPWjYMOM MOjallbeHO je Aa Ce OBaj CTENeH MOXEe YTBPAWUTU KPo3
ncnuTMBaka MoTpoLlayva v aHkete. [Mpu TOM je nojalibeHo da ce He oapehyje HU jedaH
nocebaH MeTO/ KOju Ce 3axTeBa 3a CrpoBoheHe 0BMX UCMUTUBAHA, KaO HWU CTaHAapAd HUTK

KBaHTMTATMBHA Mepuna 3a NPOLieHy pesynTaTa®>e,

Tpajarbe, UHTEH3UTET M reorpacKo nogpydje 6uno Kakse ynotpebe 03Hake;

OBpfe nocebHO yoyaBaMO [a je HarnalleHo fa je pedy 0 6UN0 KakBoj ynoTpebu O3Hake.
Hanme, umajyhn y Bugy 036usbHe nocnegmue ogpefuBama ctaHgapia ynotpebe o3Hake
KOju ce 3axTeBa 3a MPUMEHY pas/InunTUX UHCTUTYTa M3 06/1aCTK Npasa Xura, cMaTpamo fa
0Baj KBIM(MKATMB MOXe [a OTBOpPWM Heka fofatHa nuTawa. [lpumepa pagu, 3a
Ofp>KaBarbe XKUra y BaXHOCTM 3aXTeBa Ce fa je 03HaKa 030M/bHO UK CTBAPHO KopuLheHa.
MoBpedom >kura cmatpa ce HeoBnawheHO kopuwhere O03Hake y MpoOMeTy. Y geny
nojalitbera HaBefeHe oppenbe WUCTaKHYTO je Aa TepMUH ynoTtpebe UW/baHO HuWje
pedmHncaH. Takohe je goaato Aa ce 3a notpebe oBux [lMpenopyka ynoTpeboM 03Hake
cmatpa 1 ynoTpeba »xura Ha MHTepHeTy. OBa ofpeaba Huje A0BO/bHA jacHa, U nonasehun of
npaBuia fa ce Yy MNpaBHUM akTMMa He KOpUCTe MNOjMOBM 6e3 onpasfhaHOr passnora,

MULL/bEHA CMO [ja Ce 0Baj fofaTak 6uno Kakea mopa y3etu y 063mp. Vimajyhu 10 y BUgYy,

%8 Ha ctpaHu 13 3ajeAHMuUKMX Mpenopyka AaTo je nojallkberse CBaKOr Of MPernopyyeHux KpuTepujyma.
[JocTtynHo je Ha cnepehem nuHKy: https://www.wipo.int/edocs/pubdocs/en/marks/833/pub833.pdf
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Kao M YHEHMLY Aa je pey 0 Tpu BP/o 6UTHa KpuTepujyma, MACIMMO W [a je OBaj fofaTak
HeornpasAaH, Te Aa 61 Ha NO3HATOCT O3HaKe MOrna Aa yKake caMo OHa ynoTpeba Koja je

036U/bHA, Y CMUCAY KaKo Ce TO 3a MPUMEHY APYrMX MHCTUTYTa 3axXTeBa.

[y>XMHa, NHTEH3UTET U reorpadcko nogpydje 6uno Kakee nNpomoumje o3Hake, ykbyuyjyhu
N peknamupare U NyennuuuTeT Kao M npeseHTaumje, NonyT M3NoXou u cajMoBa, pobe

O[JHOCHO YC/lyra Ha Koje Ce 3HaK OfIHOCH.

Osge npuMmehyjeMo, Kao ¥ nog, NPeTXo4HOM TayuKoM, Aa je HarnaweHo fa 'y 063vp fonasm
6uno kKakea npomoumja. CmaTpamo fJa je OBaj KBaM(IMKATMB Marer 3Hayaja of
MPeTXOAHOr, Te Aa He 0TBapa MCTW HMBO HECUIYPHOCTM Kao LUTO je TO ca MOjMOM
ynoTpe6e. HarnaweHo je ga je npomounja oBae NocebHo pas3fsojeHa of ynoTpebe, nako ce
Haue/HO NOA HY MOXe MOABECTU, Kako 6u ce u3berna HecMrypHoCT OKO Tora fa v ce
cama npomoumja nma cmarpartu ynotpebom, a Kao yobuuyajeHe pagre npomouunje Koje he
O6uTK y3eTe y 063Mp HaBefeHe Cy peKknamupare Yy WTaMnaHum v efleKTPOHCKUM Meanjuma,

Kao W M3naratbe Ha 13noxo6ama v cajMoBMMa.

[yxnHa 1 reorpa)cko nogpydje 6uno Kojux perucrpauumja, npujaea, y Mepu Yy Kojoj

petnekTyjy ynoTpeby unu npenosHaT/bUBOCT O3HAKE.

Nmajyhn y BMay paHuje KoMmeHTapucaHy oppef6y [peropyka Koja 6UTHO npoumpyje
TEPUTOPUja/THN fOMaLLaj MPOLLMPEHE 3aLlUTUTE NMO3HATMX 03HaKa, HaBOAOM [a HWNje HY>KHO
[ia 03HaKa byae nosHata y ApXKaBu Yy K0jOj Ce 3aluTuTa npyxa, oBa ogpesba jecte y gyxy
octaTka lNpenopyka. Mehytum, umajyhu y Buay Aa je 4ejcTBO Apyrux npujasa OfHOCHO
peructpaumja YCroB/beHO YKa3uMBarbeM Ha YNoTpeby O3Hake, OHAA 0Baj KpUTEpUjyM
cMaTpamo CYBMWLUHUM, C 063MPOM Ha TO fa je MPakTMYHO Y MNOTMyHOCTM 06yxBaheH
HOPMOM MOJ, Ta4KOM /iBa KOjy CMO rope u3Henu. Havme, Tauka Aga uspnunto ynyhyje Ha
61no KakBy ynoTpeby 3Haka, fakne 6e3 063Mpa Ha perucrpayujy uam cimyHo. CxofgHo

HaBeJleHOM, CMaTPamo KPpUTEPUjyM U3 TauKe MET CyBULLHUM.
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Mojauu o 610 KakBOM YCMeLHOM OCTBapuBary oBfalihera, a MocebHO Mepa y Kojoj je

O3HaKa nperno3Hata Kao No3Hata o CTpaHe HadNeXXHNUX OpraHa,

MwuLu/berba CMO fja ce 0BOM KpuTepujymy Takohe Mory ynyTuTtu 3amepke, nmajyhu y sngy
[ia je nocTaB/beéH HeonpaBAaHO LWWMPOKO. OBO Mpe CBera Yy KOHTEKCTY YTBphMBama
MO3HATOCTU XXMIrom 3aluTnuheHe o3Hake. Hanmme, 3a pa3nivky of, OMLITENO3HATUX 3HAKOBa Y
cmucny 4. 6bis MNaprcke KOHBEHLMje, MO3HATE 03HaKe Cy A0AaTHO onTepeheHn HOPMOM O
TEPUTOPUjASTHOM BaXKEHY XKMIa, LUTO Takohe ynyhyje Ha 3ak/by4vak fa ce AoKas3n Koju ce
OfHOCe Ha Mo3HaTOCT Ha ApYrnm Teputopmnjama He 6u Tpebano ynmaTtu y 063up. Hamme,
OBfle 3aMCTa MOXEMO UCMUTATU Y KOjoj Mepu je OCHOBaHO (He)paBWUTK Pas3/IvKy Yy OBOM
KpuTepujymMy Kopg yTBphuBara Mo3HAaTOCTU OMLUTENno3HaTUX 3HakoBa y cmucny lMapucke
KOHBEHLMje C jefHe CTpaHe, 1N NO3HATUX 03HaKa ca Apyre cTpaHe. Mimajyhu y Buay Hayeno
TEPUTOPUjATHOCTM XNMra Kao PerMcTpoBaHor npasa MHAYCTPUJCKE CBOjUHE, MULL/bEHA CMO
Aa OHO ynyhyje Ha 3ak/by4ak fa 6u pasnvka Tpebano fa noctoju. Havme, npaBo Hocmoua
OMLUTENO3HATOr 3HaKa HWje TepPUTOPNjaSIHO OrpaHMYeHO — OH je NPeno3HaT KPo3 3aKoH 0
YKUTOBMMaA Kao jefaH of TMTynapa gpyradmjux npasa Kojuma he nog ogpeheHnm ycnosuma
npuoputeta 6UTM fata nNpegHOCT. Tako, TUTynap npaBa Ha OMLITENO3HATOM 3HaKy
HOPMMpPaH je 3ajefHO ca HOCMOLLEM ayTOPCKOr Mpasa, HOCMOLEM Mpasa Ha MHAYCTPUjCKOM
An3ajHy 1 cnnyHo. CagpxkmHa osnahera Koje OH YXXMBa KB/IMTATUBHO Cy Apyrayvja of
HocmMoua nosHartor xura. majyhv y Bugy fa Xur yxuea 3aliTUTY Ha TEPUTOPUU OHe
3eM/be Y KOjOj je perncTpoBaH, MULL/bEHA CMO Aa [OKa3W O HeroBoj MO3HATOCTM BaH Te
3eM/be He Mory 6uTu of ofnydyjyher yTuuaja, na yak H1 of ymepeHor. OBy Te3y MOXeMO
ncnuTatu aHann3om cnefeher jefHocTaBHOr npumepa: ynopeanhemo cutyaumjy y Kojoj je
03HaKa nperno3HaTa 0f CTpaHe Haf/1IeXXHNX opraHa OKOJIHUX ApXKaBa Kao no3Hara npu vyemy
3anpaBo He MOCTOjU MO3HATOCT KOJ pPefieBaHTHE jaBHOCTU Yy [ApPXKaBu Yy nutamwy, ca
CUTYaLMjoOM Y KOjOj He MOCTOju NPEeno3HaTOCT O3HaKe Kao Mo3HaTe Y OKOSIHUM ApXKaBama
(4aK nocToje 0AnyKe KojuMa je M3PUUUTO OfpeyeH OBakaB CTaTyC), AOK 3arnpasBo MOCTOju
MO3HATOCT Y OKBMPUMA pefieBaHTHE jaBHOCTW KOHKpeTHe apxkase. Vimajyhu y Buay pa cy
yCneq, pasiMumMTMX pasfiora OBakee CuUTyaumje cacBuM moryhe (npumepa pagu, TuTynap

03HaKe MOCEOHO MHCUCTUpa W ynaxe y NPOMET caMOo Y jefHOj Ap>kaBu, 3aHemapyjyhu
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OKOJIHa TPXMLLTA, UM NaK jefHO NocebHO n3berasa 360r HEMOBO/LHOT MOPECKOr TPeTMaHa
CTpaHOr MHBECTUTOPA), TO je jaCHO fAa Y Cnyyajy npoueHe NMo3HaTOCTM XUIom 3aliTuheHe

03HaKe 0BaKaB KpUTEPUjyM 1Ma BP/IO CKPOMaH [0MpPUHOC.

3aHMM/BMBO je Aa je y AoAaTHMM Mnojallberma oapeaom Mpenopyka NCTaKHYTO NOTNYHO
CYNpOTHO, a TO je Aa je NuTake NO3HATOCTM OMLWITENO3HATUX O3HaKa 3anpaBo NoAjeaHaKo
ofpeheHo HayenomM TepuTopujanHocTn. Hanume, nog taukom 2.8 O6jalliHberba, HaBOAK Ce Aa
ce ynpaso 360r Hayena TePUTOPUja/THOCTI OMNLLTENO3HATN 3HAKOBM LUTUTE Ha HaLMOHA/HO]
OCHOBMW. Takohe mMcTU4Ye ce fa NPEnO3HATOCT 3HaKa Kao OMLITEro3HaTor Yy OKO/HWM
Ap>XaBama ynpaBo MMa CMaTpaTh WHAMKATOPOM MO3HATOCTM Y HEKOj ApXKaBW Y MUTamwy.
Moce6HO ce ncTuye fa ce BpLIEeHEM oBnawhera No 0CHOBY NO3HATOCTM UMajy cMaTpaTtu u

yCMEeLIHW NOCTYNLUY NPMroBopa CNpoBeeH Mo 0BOM OCHOBY.

BpeaHOCT noBe3aHa ca 03HaKoM;

Cmatpamo Aa 0Baj napameTtap YrnpaBo yKasyje Ha HEOMXOAHOCT NpOLEeHe KBaIMTAaTUBHUX
KpuTepunjyma nNpuankoM oLeHe Mo3HaTOCTU XMUrom 3awTuheHe o3Hake. Haume, y feny ca
nojallmerbnva cafipXkaja HaBefieHe ofpende, MCTaKHYTO je Ja Ce He 3axTeBa MpUMeHa
nocebHor MetofZa 3a OLEHY BpPeAHOCTM KOje Cy MoBe3aHe ca O3HakoM. Ofpepba
jeAHOCTaBHO Nperno3Haje fJa BPeAHOCT KOjy jaBHOCT noBe3yje ca oApeheHnM 3HaKOM MOXXe
fa 6yae vHAMKatop werose nosHatocTu. lMpumehyjemo fga Mpenopyke He MCTMYY Kao
HY>KaH (pakTop NPOLEHY BPefHOCTM KOja Ce Besyje 3a 3HaK, Te [a OBO MUCTMYe CamMO Kao
MOryhHOCT U jefiaH of (hakTtopa Koju CTOje Ha pacnonarawy. MoXxemo oBae mcnutatu fa
N 61 61NO OCHOBAHO MPAaBUTK Pas/IKy KO 3axTeBa O OCTBapeHOCTM OBOI KpUTepujyma
KO, OMwITeno3HaTUX 3HakoBa M 03Haka ca penyTauujom. Havme, umajyhu y Bugy
[pyraumje ycnoBe 3a 3alWTWUTYy, Kao W [pyrauvjy cafpXuHy osnawhera HUXOBUX
TUTYNapa, MULL/bEHA CMO a je OCHOBAHO TBPAWUTU [ja KBAUTATUBHU KPUTEPUJYMU MOTY
nvatn Behu 3Hayaj KO perucTpoBaHuMx O3Haka. lpe csera, U y gomaheM 3akoHy O
XUroBMMa Kao 1 'y JUpeKTnBu, roBopy Ce 0 OMNLITEN03HATOCTN HEPErncTpoBaHMX 3HAKOBa
ca jefiHe CTpaHe, M >XXMUrom 3awTvheHuM 03Hakama ca penyTauujoM ca gpyre ctpaHe. be3s

063mpa Ha cnomeHyTo ctaHoBuwwTe ECI 1 3aBofa 3a UHTeNeKTyasHy CBOjuUHY EY, fa ce
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MO3HATOCT MMa LEHUTY Ha jeHaK HauMH, CMaTpaMo fa je 0OCHOBaHO HampaBWUTW oapefeHe
pasnMKe Yy Mornefy KBaUTAaTUBHMX KpuTepujyma. Kaga je 0 KBaHTUTATMBHUM
KpuTepujymmnma ped, cmaTpamo fa M Ty NocToju ofpefeHM NpocTop 3a pPasfnunTo
AerHMCate HEKMX KPUTEPUjyMa, KaKo je TO rope HasHaueHo, MaKo ce cnakemo Aa he oHu
3anpaBo 6UTU Bpno 6nmMcku. Ca HaMepoM Aa WCMUTaMO Aa /W je OCHOBAHO NPaBUTU
Pa3NMKy KOf KBaNMTaTUBHUX KPUTEPWjyMa, OAHOCHO KOJ 3aXTeBa BPEAHOCTU Koje ce 3a

03Haky Be3yjy, nohu hemo of pasfnora 3alWwTyTe OBa [Ba Npasa.

OnwTeno3HaTe 03HaKe U 03HaKe ca penyTaunjom

Haume Beh cMO paHuje UCTaKM Aa NPOLUMPEHa 3allT!Ta 03HaKa 3a NpeaMeT MMa 3aluTUTy
yrnefa v UCTUHKTUBHOCTW. C apyre cTpaHe, pas/ior 3aTuTe OMLWTeno3HaTor 3HaKa Huje
Ha npBW nornes jacaH. OunrnegHo je Aa eKOMOHCKa /10rmKa nexu Herge usmehy pasnora
3alWTUTe XUra U HenojasiHe KOHKypeHuuje. Havme, Hocunal, paHujer OnLiTernosHaTor
3HaKa y)XvBa oBfalihera 3a UCK/bYUMBY yroTpeby camo y OA4HOCY Ha NPou3BOLe UCTe UK
C/NMYHe BpCTe, 1 TO 6e3 gogatHor ycnosa (Y (hasu peructpauuje). Vimajyhm y sugy ga je
3aliTWTa >KUroBa ca CTaHAap4HOM CHaroM o6enexaBara YC/10B/beHa BepoBaTHONOM
3a6yHe”®, a 3alITWTa MO3HATMX O3HaKa HEKOM 0/ MPOMMUCaHWMX MOCAeAMLa No Yries uan
AMCTUHKTMBHOCT, TO ce Hamehe 3ak/byyak fa Cy HOCMOUM OMWITENO3HATMX 3HaKosa Yy
MOBO/bHNjOj MO3WLUMjU HEro TUTyNapu kurosa. LLITaBuile, HOCMOLY MO3HATE O3HaKe 6u
BMLLE OAroBapa/ia 3allTuTa Kao HOCcMoLa OMLWTENO3HATOr 3HaKa y OHUM C/lyyajeBunMa rpae
nocToju ynotpeba HeroBor Xura y OfHOCY Ha WUCTe WM CAMYHe npoussBoge. Moxe ce
MOCTaBUTK MUTake Aa v TUTYNap XX1ra MoXKe BPLUUTK CBOja OB/awhera Mo ABa OCHOBA,
OAHOCHO KopucTehu ce npaBunom (Hamsrfied) KO MOXe BULLE MOXe WM Mawe, Aa CBOj
3aWTheHn 3HaK LWTUTKU NO3MBOM Ha oOBfawherwa HOCMOLA OMWITENO3HATOr 3Haka, Koja
HUCY YC/OB/beHa [LOfAaTHUM 3axTeBMMa. Harnpasuhemo caja Aybrby aHam3y pasnuka
n3mehy MHCTUTYTA OMNLITENO3HATUX 3HAKOBA M MO3HATUX XXMroBa, Kako 6UCMO mcnutam
OCHOBaHOCT Hanasa ECIT ga ce uMa NpMMeHUTU jedHaK CTaHAapgd Mo3HaTocTu, na caMum

TAM U UCTU KPUTEPUjYMU.

%9 Ca 3y3eTKOM CNyyaja ABOCTPYKOT MAEHTUTETA.
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MHCTUTYT onwTeno3HaTUX 3HakoBa Ha Koju ynyhyje u gomahu 3akOH Kao M eBporcka
[OnpekTnea ogpeheH je unaHoM 6bis NMapncke KOHBEHLMjE KOJOM je perynucaHa 3awturta
3HaKa KOjU je HeCyMbUBO MO3HAT Kao 3HaK /iMua Koje Y)XuBa MpaBO Aa Ce KOpUCTU
koHBeHLMjoM”™. MpumehyjeMo Ha NPBOM MecTy Ja KOHBEHLMja cama He MpaBy pasnunky
n3mehy perucTpoBaHOr M HEpPerucTpoBaHOr 3Haka. TO eKCN/UUMTHO He YMHE HU
[VpeKTrBa HUTK 3aKOH 0 Xurosuma. Mimajyhu y Bugy fa 3Hak Moxe 6UTU 1 perncTpoBaH
M HEPerncTpoBaH, Ha NMPBOM MECTY 3aK/by4yjeMO [a TEXHUYKW U PErMcTpOBaHM 3HaK MOXe
YKMBATKN 3alUTUTY KPO3 0Baj OCHOB, YKO/IMKO Ce MMa CMatpaty HeCyMHMBO MO3HATUM a
NCMYHEHN CY W ApYrU ycnoBu. HasegeHu 3akibydak npumeheH je u y Boguuy EUIPO?,
MaKo je MojallkeHO fAa M3 AyXa M pasnora npaBHOr HopMmuparba Crean Aa je ped o
HeperncTposaHoM 3Haky. Mpumehyjemo fa je nuTare cnyxa 3a ayx KoHseHuumje y agomahoj
npakcu y HajMawy PYKY Hen3BeCHO, Te [a CyAuja OLHOCHO MCMUTMBAY KOjU MPUMEHYje

3aKOH MOXXe 1aK0o 3aHEMapUT OBY UMHEHULLY.

[arbe, npumehyjeMo fa je cafpXXuHa npaBHe 3allTUTe OMLITENO3HATOr 3HaKa perynucaHa
Ha jefjaH HayMH Yy hasn BplUeHa oenawherba MPUINKOM MnpujaBe HOBUX CANYHUX WA
NCTUX XKUTOBa, Y OAHOCY Ha CafpXXWHY MnpaBHe 3allTUTe Yy CMUCAY npasa Aa ce Tpehum
nmumMMa 3abpaHn ynotpeba y npomety. Haume, npunvkom Hasohewa OnLiTeno3HaTor
3HaKa Kao jefHe Off penaTMBHUX CMETHM 3a pPerncTpaymjy Xmra, 3aKkoHofasal, HaBoau Aa
he OH GUTK CMETHA UCTUM WX CANYHUM 3HAKOBUMA KOjU CYy MPWjaB/beHM 3a UCTE UK
CiM4YHe pobe OAHOCHO ycnyre. [lakne, 3a pasnnky of CIMYHOCTY ca paHuje NpujaB/beHUM
NN PerncTpoBaHMM XXUIoMm, rae ce 3axTeBa BepoBaTHoha 3abyHe, OBfe TakBOI [0AaTHOr
ycnoea Hema. C gpyre cTpaHe, y feny rae ce fevHULLIE CafpXXMHA NpPaBHe 3allTUTe,

oBnalherwa HOCKOL@ OMLLITENO3HATOr 3HaKa Cy YCNoB/beHa BepoBaTHONOM 3abyHe (0cuM y

20K omeHTapucaHa HopMa [lapucke KOHBeHUpmje rnacu: 3emibe YHuje oGasesyje ce fa, Guno Mo 3BaHNYHO]
JY>KHOCTM, aKo 3aKOHOABCTBO 3eM/be TO [ONyLITa, 610 Ha TPpa>kere 3anHTepecoBaHor, 046ujy M NoOHWWTe
perucTpoBake K 3abpaHe ynoTpeby abpuukor wnM TProBaykor >Kura Koju npeacTasmba pPenposykuujy,
MOTpPa>KMBae WM NPEeBoA, TaKo M3BPLUEH [a MO>XKE CTBOPUTY MOMETHY Ca HEKUM >KWUTOM KOju 61 Hagje>kHa
BNaCT 3eM/be PerucTpoBara v ynoTpebe cMaTpana fa je y TOj 3eM/bi HECYMHbMBO MO3HAT Kao >KWr nua Koje
Y>K1Ba NpaBo Aa Ce KOpUCTW OBOM KOHBEHLMjOM U ynoTpeb/baBa ce 3a UCTOBETHE WM CAUYHe npoussofe. Ha
NCTW HauMH nocTynuhe ce M ako BUTHU Ae0 >Kura NpefcTas/ba PenpofyKumnjy jefHOr Taksor >Xura Koju je
HECYMHbMBO MO3HAT WM NOApa>KaBarbe Koje MO>Ke CTBOPUTUW NOMETHY Ca OBUM >KUTOM.

%! Bogny EUIPO, Tauka 2.12. oaerska L,

160



CNnyyajy [BOCTPYKOr WAEHTUTETA), WUCTO Kao W KOA PErucTpoBaHMX XKWUroBa ca

CTaHapHOM CHarom o6enexaBatba.

Mmajyhn y Buay HaeefdeHO, yoyaBaMo ofpeheHY HEKOH3MUCTEHTHOCT Yy gomahem 3aKOoHYy.
Crassbajyhn 0BO 3anaxare Y KOHTEKCT YC/i0Ba 3a MPOLUMPEHY 3aLUTUTY NMO3HATUX O3HaKa
y f[eny rae Cy perynucaHu Kao penaTvBHa CMeTHaA, 3aK/byyyjeMo fda je Hocuoumma
PerncTpoBaHNX O3HaKa jeAHOCTaBHMje Aa Ce MPUIMKOM CrnpeyaBarba perncrpauuje (Mnm
MaK orfawaBawa HULITABUM PErnmcTpoBaHOr >Kura) y cfy4vajy CAUYHUX WAN UCTUX
npoun3BoAa Mo30BY Ha OCHOB KOjW perynuile OnwiTeno3HaTn 3Hak. Takohe, npumehyjemo
Aa AocneaHOM MPUMEHOM 3aKOHCKMX HOPMW, HOCKAL, paHKnje No3HaTe 03HaKe arcoslyTHO

MMa U OCHOB 3a TaKaB VI360p.

OcuM HaBefieHOr 3anaXkara 0 pasInMunTo AedUHUCAHOM 0OMMY 3aliTUTe Y YNpasHOM U
CYZCKOM MOCTYNKY, MOXEMO UCMUTaTK [a /N Ce NOjMOBK pernyTaLuje 1 No3HaToCTH 3ancTa
y MOTMYHOCTW Mpeknanajy, Kako je TO Y HEeKOMKO HaBpaTa Hawao ECIM?%% Haume, u
ofpenba gomaher 3akoHa Ham3rnef ynyhyje Ha 3ak/byyak fa je pe4y 0 CMHOHMMMMA.
Max/bUBNjUM YATaEM NakK, 3aK/bydyyjeMO [a 3aKOHOasal, HaBOAW [fa Ce MNPUVIKOM
yTBphMBarba OBOI CBOjCTBA y3UMa y 0631p yNo3HATOCT pefieBaHTHOr Jena jaBHOCTY ca
3HaKOM, YK/bydyjyhu 1 no3Hasawe [0 KOjer je AOLWio nyTem npomouumje 3Haka. [akne,
3aKOHOZaBal, He HaBOAW HYXXHO [a je pey 0 UCTUM KpuTepujymuma, Beh a ce npuankom
npoueHe y3uma y 0063Mp YMO3HATOCT Yy OKBMPMMA pPefieBaHTHE jaBHOCTM, a KacHuje
feuHMLWwe ¥ WwTa ce nog OBMM MOJMOM Mnogpasymesa. Ynopehyjyhu cafa geuHuunje
OMLITENO3HATOr 3HaKa ¥ No3HaTe 03HaKe, BUAMMO jaCHO Aa NoCcToje KBA/IMTATUBHE Pas/ivKe
y Cafip>KUHM 0BOT NnojMa. HaviMe, [OK je KOZ, MPBOr pey 0 3HaKY KOju je HECYMHMBO Mo3HaT
Kao 3HaK ofpeheHor TuTynapa, KoL noTomEr je pey 0 3HaKy KOju je HECYMHMBO MO3HAT Kao
3HaK BMCOKe pernyTaumje. YouyaBamo Aak/ie fa je Kof OnwiTerno3HaTor 3Haka akLeHaT Ha
Be3u ca TUTYMapoM, AOK je KOf Mo3HaTe O3HaKe akLeHaT Ha penyTtaumju came O3Hake,
O[JHOCHO Ha acouujaumnjama Koje 03Haka Besyje. Vimajyhu y Bugy paHuje nsHeta 3anaxara

0 ofBajamby Be3e O3Haka — MHgopmaumja of Bese O3Haka — lNMpoussoga — ViHhopmauwmja,

%2 Mpecypa Esponckor cyaa npasae, Chevy, C-375/97. KomeHTapuLuyhi pasnvke y oBiM nojmosuMa, Cya y
npecyamn Hasogu: ,,concluding that the different terminology is merely a “...nuance, which does not entail any
real contradiction ...”".
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TO Cnegnm fa Ccy MNOjMOBM OMLITENO3HATOr 3HaKa W >XWUrom 3awTuheHe O3Hake ca
penyTaunjoM CafpXWHCKK 3aucTa gpyradmjer ksanurteta. Hopma gomaher 3akoHogaBua
ynyhyje Ha 3aKk/byyak fa ce Mo3HaToCT Kao 3Haka ogpeheHor TuTynapa “Ma LEeHUTU Kpo3
NCNUTMBAHE PefieBaHTHE jaBHOCTM, UCTO Kao W penyTauuja XWUrom 3awTuheHe O3Hake.
Cwmarpamo fa pasfivka unak noctoju, nako HeCyMwbUBO fa NOCToje ofpeheHa noknanama.
Mo)ke ce MOCTaBUTM W MUTawe fAa v uMTMpaHy Hopmy [lapucke KOHBeHUuje Tpeba
TYyMauMTy [OC/IOBHO, UMajyhn y BUAY paHuje M3HEeTa 3anaxara Aa CaBpeMEeHW MpomeT
BYLLE He nojpasymeBa CBECT jaBHOCTW O KOHKPETHOM Hocuouy, Beh BuMLIe CBECT ja ce
O3HaKa Be3syje 3a jefaH KOHCTaHTHW W3BOpP, KOJU HUWje SIMYHO UAEHTUUKOBaH. Apyrum
peuynMma, MOXe Ce MOCTaBUTK NuTawe Aa M 3amcta MOCTOjU pasfiMka y WUCMUTUBakY
OCTBapeHOCTM 0Ba [jBa CTaH4apAa — MOXKe /1N HeKa 03Haka fja by/e onwitenosHara a ja npu
TOM He YXXuBa penyTtauunjy n o6pHyTo? Cmartpamo [a je OAroBOp Ha OBO MUTake KibydaH
NPUINKOM MCNWTUBaka Te3e fAa /M je ped O CTaHdapauma 3a 4uujy npoueHy Tpeba
NPUMEHUTU jeflHaKe KpUTEpUjyme, Kako je To cyrepmcao Cya. [Ja 6GMCMO Ha Hera
0froBopuIv, NOKyLahemo Aa KOHCTPYMLLEMO CUTyaLnjy Y Kojoj je To moryhe 1 ncnutatm

[a M1 TO o4rosapa NpPaBUIHOCTMaA TPXULLTA.

Mcnutahemo npBo fa iy je moryhe fa ogpefheHa o3Haka 6yze onwiTerno3Hata a aa npu 1om
HeMa penyTauujy y cmuciy 3akoHa 0 XXWUroBMMma. TakBa CuMTyauumja nogpasymeBana 6u ga
[lI0BO/baH €0 pefieBaHTHe jaBHOCTM MNPeno3Haje 03HaKy Kao 03HaKy ogpeheHor TMTynapa,
anu fa 3a kY He Besyje HMKaKBe acouujaunje nam nak acoymjauunje ogpeheHor Ksanmrera.
OBakBa CuUTyaluMja HayenHo je 3amucnvea. lMpumepa paaw, BehvHM /byau je Mo3HaTa
03Haka MWP Kao Ha3unB pYCKe CBEMUPCKE CTaHMLEe, an Maso KO 3a OBY O3HaKy Besyje
HeKe nocebHe acoumjaunje. Jambe, Ty Cy 1 cuTyaumje Kaada je ogpeheHa 03HaKa npenosHarta
Kao 03Haka ogpeheHOr TUTyMnapa av HOCU HeraTuBHY penyTauujy, 0 Yemy je 6uio peyn
paHuje’®. CxoaHO HaBefeHOM, MULL/bEHA CMO fa Ce MOXE 3aK/byunTW fa 03HaKa Koja je
ornLiTenosHaTa He Mopa HY>XHO fda 6yae 1 03HakKa ca penyTaunjom, nako he To BepoBaTHO

Hajuelwhe 6UTK Cnyyaj.

%3 TMoHoBo ynyhyjeMo Ha npumep ca EHpPOH KonmaHWjoM Koja je 6GaHKpoTMpana Yycned naxupaHux
(PMHAHCUjCKUX 13BELLITaja Te Yuje Cy 03HaKe HAaro CTek/ie HeraTuBHYy penyTauujy.
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C ppyre cTpaHe, ucnuTyjyhu fga nvM O3Haka ca penyTauujoM Mopa HYXHO 6uUTh K
orwiTernosHata 03Haka, yo4aBamo fa TO HMje HeonxoAHOCT. Hamme, cacBuM yecTo he ce
[ecnTn [a O3HaKa jecTe MpenosHata Of ofrosapajyher gena peneBaHTHe jaBHOCTM Kao
cumbon ogapeheHe BpeaHOCTW, OAHOCHO ofApeheHMX acoumjaunja, Mako He rMocToju CBeCT O
KOHKPETHOM TUTYNapy Koju CToju u3a we. OBfe 3amcra Mnoctaje akTye/HO MuTakbe
TymMauera 0Be ogpefde KOHBEHUM]je Y CMUCNY Aa /N 3aXTeB NOCTaBUTW Tako BUCOKO ja ce
TpaXun ngeHTUdMKaLmja HocmoLa UM He. YKOMMKO ce oapesda Tymauu Limpe, Kao 3axXTeB
[ia NOCTOjM CBECT O jeAHOM KOHCTAHTHOM M3BOPY NPOM3BO/a, Ma Koju OH 610, cMaTpamo fa
he 03Haka ca penyTaumjoMm yBekK 6UTU WM onwiTenosHata, y cMucny KoHseHumje. CXoaHo
HaBeleHOM, CMmaTpaMO fJa Ce MOXe 3aK/byuMmTu fa je cTaHfgapd OnwTeno3HaToCTy
obyxsaheH MOjMOM pernyTaumje y CMUCNY 3aKOHa O XXWUrOBUMA, ann fa Ce HaBefeHO He
MOXe 3aK/byuMTn U y 06pHYTOM cmepy. CrefjCTBEHO, MULL/bLEHA CMO Aa ce OfroBapajyha
NPaBUIHOCT MOXE NPUMEHUTU U Ha aHaNIU3Yy MAEHTUYHOCTI KpuTepurjyma Koju Tpeba fa ce
NpvMeHe — Halle je MUL/beHEe [a Ce OBa [Ba CTaHfapfa npeknanajy camo Yy
KBaHTUTATUBHUM KPUTEPUjYMMMA, & He W KBaIUTATMBHUM. [pyrum peumma, ynosHatocTt
pefieBaHTHOr fiena jaBHOCTU Ba/balo OM  LEHWTU Ha WCTM  HauuH (ymosHaTocT
ofrosapajyher 6poja /byau), 1 cMaTpamo [a Hema CMeTHM [a Ce NMPUMEHN UCTW CTaHAapA4
y OCTBapeHOCTM OBOr 3axTeBa. C fApyre cTpaHe, MULL/bewA CMO fa Ce KBaSIMTaTUBHU
KpUTepmnjymn Kog, NpoLieHe penyTaumje 03HaKe HY>XHO MOpajy Y3eTu y 063up, LOK CY KOf

npoueHe ONnwTerno3HaToCTN 3Haka UpPeNeBaHTHN.

M3BefieHOM aHa/IM30M MoKasasin CMO Aa MocToje Cafp>XMHCKe pasninke y nojMoBumMa
OMLUTENO3HATOr 3HaKa M 03HaKe ca penyTauMjom, Te fa HUje UcnpasBaH 3akK/by4vak fa
CTaHfjapan Tpeba fa ce UeHe Ha jefHaK HayuuH. Mwulibewa CMO fJa Cce MOojMOBYU
noKnanajy y eny Koju ce Tuye 6poja nnua Koja 03HaKy MpenosHajy Kao 03HaKy oapeheHor
M3BOpa, afv da penyrauunja 03HaKe MofpasymMeBa BMLLM CTaHAaph 3a Koju ce 3axTeBa U
ofpefheHn KBanMTeT acouujaumja y Be3n ca CaMOM O3HaKOM, HeBe3aHO 3a HeH M3BOP.
CxogHo HasefeHom, umajyhm y Bugy fa ce 3ajefHWYKe MpPenopyke OfHoce Ha
KpuTepnjyme 3a NpoLeHy OMNLITENO3HATOCTY 3HaKa, CMaTpamMo fa ce OHe He MOry [0C/0BHO

MPUMEHUTM W Ha MNPOLEHY penyTauuje O3HaKe Yy CMWUCNY CTaHAapAa Koju [AoHOCU
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MPOLUMPEHY 3aWITUTY. Y HapegHOM feny ucnmtahemo CBaku KpUTepujyM MnocebHo, Kako
OVUCMO YTBPAWIM Ha KOjU HauMH 6u OH Tpebano fa ce LeHW 3a noTpebe yTBphuMBara
penyTaunje o3Hake. ako ce oyekyje fa he kof Hajseher 6poja Kputepujyma nocrojatu
npeknanawe ca Kputepujymmma 3ajefHUUKUX MNpenopyka, odekyjemo aa he nocrojatu

BUTHe pa3NNKe Kof NpoLeHe KBaINTAaTUBHUX KpUTEpUjyMa.

KpuTepurjymum 3a NpoLeHy penyTaluje 03HaKe

TpXnLWHY yaeo

Kputepujym TpXXWULLHOT yaena nogpasyMeBa AetHICAbE [ena TPXMLITA Koju oapeheHu
Mpou3Bo/ 06GeNeXeH CrOPHUM 3HAKOM 3ay3uma. Moxke Ce MCMMTATWM Ha KOju HauvH je
TPXKWLUHK Y0 NoKasaTesb NO3HATOCTY 03HAKE, Kao M [a I Ce MOXe [0KasaTy MoCTojarbe
peLMnpoyHe Kopenauuje m3Melly oBa fBa nojma. [akne, xunoTesa of Koje Monasnmo
noApasymeBa Aa LUTO je Behy TPXULLIHK YAEO KOju NPOM3BOA 06ENeXeH 03HAKOM 3ay3nma,

TO je Beha MO3HATOCT O3HaKEe.

Mpe cBera youaBaMo fa je Of HeMoCpefHOr 3Hayaja 3a OBy aHaiu3y ogpefjuBarbe
PEeNeBaHTHTHE jaBHOCTW Yy OJHOCY Ha KOjy Ce MO3HATOCT LieHU — YKOMMKO peneBaHTHa
jaBHOCT MmoJpasymeBa Y4YeCHUKe Ha TPXWLLTY MPOM3BOJA Y BE3W Ca KojiMa Ce 03HaKa y
MUTaby KOPUCTU, jacHo je Aa he HaBefeHa MPaBUAHOCT BOXWUTYH, OAHOCHO Aa he TPXULLIHK
yAeo 6UTU 0 3Hauaja. YKOMMKO jefaH Mpou3Boz 3ay3viMa BULLE Of MOMOBUHE TPXKULLTA,
LUTO Ce MOXe CMaTpaTV M3pasuTUM MPOLIEHTOM MpUCYTHOCTU?®, ouekmBaHo je fAa cy ce
MOTPOLLIAYM W APYrM YYECHULM WHTEH3MBHWje cpeTanu ca TuM npowssogom. C Apyre
CTpaHe, YKOMMKO Ce Kao PefieBaHTHa jaBHOCT 0Jpeay OMLLUTA jaBHOCT, MM Kao YYeCHULM Ha

TPXKWLITY MPOM3BOAA Y BE3W Ca KOjM Ce KOPUCTM CMYHA CMOpHA 03HaKa, OHAA je OBaj

%4 Bylwe 0 peneBaHTHOM TPXWLLTY NPOM3BOAA M [AOMUHAHTHOM MONOXajy Buaetv y: Monosuh [yliaH,
,V/ICK/byurBa npaBa MHTENEKTya/lHe CBOjUHE U CN0604Ha KOHKypeHumja“, MpasHu hakynTeT y beorpaay,
2012, 78 - 93.
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(hakTOp MPMPOLHO Of Marer 3Hayaja. Haume, 0BO NocebHO [0na3n KOA U3paxkaja KoL oHor
npov3Boja Koju je cneuuguyaH M nogpasymeBa CreLmjasivM30BaHN KPYr Jbyan Koju ra
KOPUCTW. YKO/IMKO Ce 3a MO3HATOCT 3axTeBa M YMO3HATOCT OCTaTKa jaBHOCTM, OHAA Cam
TPXWLWHM YOEO Ha Tako YCKO OfpeheHOM TPXMLLTY Hema 3Hayaj Kao Yy MPeTxXofHoj

CUTYyaLmju rae je penesaHTHa jJaBHOCT ofpeheHa apyraduje.

[arbe, MoXe ce ncnutaTty aa v 6poj KOHKYPEHTCKMX NPOM3BOAA KOjU YMHE HEKO TPXKMLLITE
yTMYe Ha BaKHOCT 0BOr (paktopa. lpumepa paan, YKOAMKO je pey 0 TPXMULITY
KOHAWTOPCKMX MNPOM3BOAa, rAe MOCTOjU BEeMKM OpO0j KOHKYPEHTCKMX 03HaKa, MOXEMO
pehn fa je BenMUMHa TPXULLHOT yaena CHaxkaH ¢haktop. C apyre cTpaHe, YKONKO je pey o
TPXKALWTY Ca MasiMM 6p0OjeM KOHKYPEHTCKMX O3HaKa, Mpumepa pagu TpXWLWTe ycnyra 3a
nonpaBKy aBMOHa, HE MOXE Ce M3BECTM CYNpoTaH 3ak/by4ak, Aa je 0Baj (hakTop Of Maer
3Hayaja. HanpoTuB, uMHM Ce fda je BennuMHa TPXULWIHOr yaena 6e3 063upa Ha 6poj

Mpor3BOAA KOjU ra YnMHe jeHaKO penieBaHTaH rnokasare/b.

Cnepgehe nuTare 0f 3Ha4aja je MoXKe N1 Ce OApeanTI NPOLEHaT yaena Ha TPXKULLTY Koju
N3BECHO YKa3yje Ha 3aK/byyak fa je 03HaKa rnosHara. Halue je Mmuw/bere aa He, Mmajyhm y
BUAY [a Y 3aBUCHOCTM Of CrneuuguyHOCTM CBakor C/y4aja, a npe cBera Of Npupofe
TPXKULLTA O KOjeM je ped, 3aBMCM U JOMWUHAHTHOCT MpPoM3BOAa 06eneXxeHe NpPeaMeTHOM

03HaKOM?®,

CX0HO TOMe, 3aK/by4yjeMO Aa Ce OBaj KPUTEPMjyM MOXE LeHWTU Kao caMO jedaH of
nokasaTesba MO3HATOCTK, T€ Aa Ce HMKAKO He MOXe Y3eTu ca curypHowhy ga ogpeheHu
npoueHaT yjeaHo nojpasymeBa U LUMPOKY YMO3HATOCT PefieBaHTHe jJaBHOCTW Ca 03HAKOM.
MocebHO yKa3yjeMo Ha TO Aa OBaj KpPUTEPMjyM HE MOXKe [a ce nocmarpa OfBOjeHO oA
OKO/IHOCTK ynoTpebe 03Hake Ha npov3soAy. Havme, NOTPe6GHO je Aa O3Haka y MUTawy y
0AHOCY Ha KOHKpeTaH MpOoM3BOJ, HEABOCMMUC/IEHO MpPeACTaB/ba 03HAKY 00eneXxaBara, a He

[la je camo NpucyTHa Ha MPOW3BOAY 3ajeAHO ca ApYyroM AUCTUHKTMBHOM O3HAKOM Koja

25 | bid.
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3anpaBo MpeAcTaB/ba CUMGOA ToOr MpousBofa®®. CXOAHO HaBedeHOM, YMHU Ce fa je
TPXKWULWHM yaeo (hakTop Koju je y 6UTHOj Mefy3aBUCHOCTU ca ApyruM aktopuma u
OKO/IHOCTUMA YynoTpebe 3HaKa uuja Ce MO3HAToCT mnpouewyje. Crtora, nofgatak o
TPXWLIHOM yaeny Koju Npou3BOA 3ay3uma MOXe 6UTK OLeteH Kao peneBaHTaH camo Y3

ynopehBare ca Apyrum KputepmjyMmmma of ytuuaja.

CBaKkako Ce MOXe MOCTaBUTK W MUTawe LWTa Ce TayHO Mogpasymesa Mof TPXKULWHUM
yaenom®’ — ga N noHyga npowssoga OGenexeHOr 03HAKOM, Y OAHOCY Ha MOHYAe
KOHKYPEHTCKUX MPOu3BOAa, WM YKyraH MpoueHaT OCTBapeHe npofaje Yy OAHOCY Ha
KOHKYpPeHTCKe npoussoge. ViMajyhu y Buay paHuje M3HeTa 3anaxarba O OrpaHuyeHOM
[oMallajy MpoLeHTa y YKYMHOj MOHYAM HEKOr Mpou3Bofa, cMaTpaMo fa je npoueHaT y
OCTBapeHO] Mpojaju CBakKakO KOHKPETHMjU MoKasaTesb, jep nogpasymeBa fa ce [eo
pefieBaHTHe jaBHOCTU HYXXHO Cycpeo ca 03HakoM. C apyre cTpaHe, 1 nofjaum 0 0CTBapeHoj
npogajv Takohe He Mopajy Aa 6yay HeBOCMUCIEHN NOKa3aTe/bi YNO3HATOCTM jaBHOCTM ca
03HakoM. Haume, 0BO je cnyyaj ca NpoM3BOAMMA KOjU CYy HaMereHW YNnoTpebu of cTpaHe
BMLLE NLa — npumepa pagn, nehun 3a rpejamwe. Mako ce Kynyje jefaH Komag npovsBoaa,
peanHo je Aa cBKM ykKyhaHu Oyay yno3HaTu ca 03HaKOM KOjOM je MPOou3BOA OOeNnexeH, a
TakBMX /ML MOXe fa byae pa3nuunt 6poj. CnvyaH nNpumep je 1 ca canyHOM 3a pyKe Koju
ce Kopuctu y pectopaHy. CTora, nogarak fa je ogpeheHa neh 3a rpejawe vy canyH 3a
PyKe npogar y Masiom 6pojy npumepaka He Mopa HY>KHO Aa nogpasymea 1 TO fa je Maiu
[le0 pefieBaHTHe jaBHOCTW YMo3HAT ca 03HaKOM. Takohe, 3aMepka Koja ce MoXe YnyTUTK
0BaKBOM ofpefery nojma TPXULIHOT yaena (Kao NpoLeHTa y 0CTBapeHoj Npoaaju), je wTo
3aHeMapyje U OHe y4YeCHUKe pesieBaHTHe jaBHOCTU KOjW Cy Ce ca 03HaKOM Ycnef NoHynde

cycpenu, ynosHanu, ann nponseog HACy Kynunun. Hanmve, oBakBo ogpeherse npuxsaheHo je

266 Ka0 MpUMep HaBOAVMO PErvCTPOBAHM XNT — MPUKa3 YaHueTa Mneka. OBaj rpaduyKn NprKas KOpuUcTy ce
Kao jefjaH o[, eneMeHaTa Ha nakosawy Yokonage KuHaep, 3ajefHo ca cTunm3oBaHumM Bepbannsmom KINDER,
Ha creuMgunyHOj HapaHLacTo-6e10j No3aguHK, y3 Apyre NpuUKase LUTaHr1e YOKoMade M fJevaka. Y OBakBoj
KOMOMHaLMj eneMeHata, ynoTpeba 3aluTuheHe O3HaKe YaHYeTa MJieKa He MOXe Ce cmaTtpaTy ynoTpebom
03HaKe pasIMKoBakba.

%7 Bpawkosnh KceHuja y [OKTOpCKoj AucepTaumju (2016) HaBogu: ,TPKMILHW YAe0 Ce W3paKasa
MPOLLEHTOM OCTBApPEHOT MPOMETa NPOU3BOLA KOjW CY 03HAKOM 0BeNeXeHn y 04HOCY Ha yKynaH nNpoMeT CBUX
npoun3sofa Ha oapeheHoOM TPXULLHOM CeKTopy. Mpu feduHncaby peieBaHTHOT TPXMLLHON CeKTopa Y 063up
Cce y31Majy UCK/bYUMBO NPOM3BOAM 3a KOje Ce XU YNoTpeb/basa, a He M OHM 3a KOje je XXWUr PerncTpoBaH, aun
ce He ynotpe6sbaBa.”
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Kao ucrnpasHo y Bognuy, anu je Halle MULL/beE Aa TPXXULLHW Y0 Y CMUCY NPOLEHTa Y
YKYIMHOj Mpojajy HeKor npousBofa NpeAcTaB/ba Yy HajMawy PYKY jeAHako NpuUMeruB
Kputepujym. Takohe, npumehyjeMo [a je TelwKO OApeauTV Koja je rpaHuua y
OCTaBPEHOCTM OBOI KpUTepujyma Koja ofpehyje Heros fONPUHOC — Y OANYLM Y NpeaMeTy

268

BoTokc™°, Cyf je Hallao Aa je npoLeHaT 04 74% Y3 cMdyaH NpoLeHaT NPeno3HaT/bUBOCTY

3HaKa Of CTpaHe pefieBaHTHe jaBHOCTM, [0BO/baH fa Ce YTBPAM [a 03HaKa uma ofpeheHy

penyTauujy.

MMajyhv y BULY CBe HaBEAEHO, MOXE Ce 3aK/byuuTW Ja TPXULIHU YAEO MOXe GUTU
penieBaHTaH NokasaTesb CaMo Y3 Apyre fOAaTHe foKase. VICTO Tako, cMaTpamo Aa TPKMLLHY
y/eo He MpefCcTaB/ba HEOMXOAaH KPUTEPMjYM KOjU je MOTPEBHO Y3eTH y 0631p NPUANKOM
oLeHe NMo3HaTocTU?®. Y cknady ca paHWjUM HaBOAMMA O YHanpesd 3afaTiM anconyTHUM
BPEAHOCTMMA, CMaTpaMo /a Ce HIN PenaT1BHO HICKa OCTBApPeHOCT OBOT CTaH4ap/Aa He MOXe
LieHUTU Kao MoKasaTe/b fja MO3HATOCTM Hema. HacynpoT ToMe, NpoLeHaT OCTBapeHOCTH
OBOT CTaHAapAa Y penaTvBHO BUCOKOj Mepu (Mpeko 50%) MOXe YKasvBaTW Ha MO3HaTOCT

03HaKe, y3umajyhu y 063up 1 fpyre peneBaHTHE OKO/THOCTU, KaKo CMO paHuje HaBenu.

NHTeH3MTeT ynoTpebe o3HaKe

NHTEH3UTET ynoTpe6e 03Hake MoXe ce AeUHICATM KPO3 MPUCYTHOCT 3HaKa y MpoMeTy.
3HaK MOXe 6WUTW MpUCYTaH Yy MPOMETY Ha pa3He HauMHe — O3HaYyaBatbe Ha CaMoMm
npouseogy, A0 (HU3MYKOT MCTMLAHba KPo3 pekname Yy npocTopy, NPeKko peknaMmupara Ha
VHTEPHETY, Kpo3 Meauje 1 cimuyHo. CBe HaBefieHO ofpefyje MHTEH3UTET yrnoTpebe 3HaKa.
MpUNYKOM aHann3e OBOI KpUTEpUjyMa MOXE Ce KPeHyTW Of MUTarba Ha KOoju HauumH

WHTEH3WUTET YNoTpe6e JONPUHOCHK MO3HATOCTM 03HAKe.

HecnopHo je fda LITO Ce 3HaK WMHTEH3VBHMje YnoTpeb/baBa (LUTO je BULLE O3HAYEHMUX

npou3Bofa, OJHOCHO peknama), noctoju Beha BepoBaTHoha pfa he 3Hak 6UTK

%8 Mpecypna EBpoONCKOr cy/a npasfe Y 34pyxeHnM npegmetuma T-345/08 1 T-357/08, Botolist / Botocyl.
° OBaKo je Hawao v EBponcku cy/ Npasae y o4nyum y npeameTy T-47/06, Nasdag;
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npeno3sHaT/b1B NOTPOLLaYMMa, OAHOCHO Aa he ce aybrbe ycaanuTu y kuxoBy cBecT. C apyre
CTpaHe, 0BAe MNOHOBO YyKa3yjeMo Ha MHJopMaLnOoHy PeBoNyLUMjy Koja ce foroamna, Hamme
3Hauvaj pekname Huje UCTK AaHac y 04HOCY Ha BpeMe npe neTHaecT rognHa. OBo cTora wTo
je 3axBa/byjyhu MHTEpHETY KOMM4YMHA WHQOpMaumnja Koja Aonasn [0 noTpoLuadva
BULLECTPYKO noBehaHa — caMMM TUM Mewa Ce W KBIATET [0XMB/baja MOjefUHUX
nHhopMaLja y cBecTw moTpolaya®’®. C Apyre cTpaHe, faHac je MHOTO jeAHOCTaBHWje
YUUHUTU BUA/bMBMM 3allTUheHe O3HaKe LUMPOKOM Kpyry noTpollada — ApYrnM peynma,
YMHK Cce Aa, C 0631POM Ha KBa/IMTET U AOCTYMHOCT CaBPeEMEHMX CPpeAcTaBa KOMyHMKauuje,
MHOre O3Hake McnykaBajy ycnoBe (KOjuU Ce O4HOCe Ha KBaHTUTaBHY AMMEH3Wjy Nojma)

NHTEH3MBHE yrnoTpeo6e.

Haume, y npakcu je npmxsaheH CTaB fa Cy NnokasaTe/by MHTEH3MTeTa ynoTpebe 3anpaso
KO/MYMHA NpOAATVX MpOM3BOJA Kao W BPEAHOCT Koja je Ha Taj HauMH CTeueHa’'.
MefyTum, MW ce NPOTUBMMO OBAaKBOM CXBaTaty 3aTO LUTO HaBeAeHO YyKasyje Ha
MHTeH3UTET yrnoTpebe (Npogaje) Npomn3Boaa, a He 03Hake. He BUAVMMO HY jefiaH onpaBaaHu
pasnor 3alTo Ce peksiama Npou3sBoga He 61 y3umana y 003vp NPUIVKOM WHTEH3UTETa
ynotpebe 3Haka. He camo T0, cmaTpamMo Aa 6u 3a MHTEH3UTET ynoTpebe 3HakKa y CMUCny
Koju Tpeba fga byae npouewmBaH NPUIMKOM yTBphMBarba No3HaTOCTM 03HaKe, Tpebasio aa
Oyay y3eTe y 0063up CBe pafe Kopuihera Ha Koje HOcual MMa MCK/bYYMBO MpaBo —
n3mehy octanor ynotpe6a y nocnoBHOj AOKYMEHTaUMju U peknaMun. TayHo je fa KynoBuHa
npomn3Boga 06eneXxeHor 03HaKOM Ha HECYMHMB HauyMH MOKasyje Yrno3HaToCT pesieBaHTHe
JaBHOCTM ca 3HaKOM, a/in CMO MULL/beHA Aa 01 [oKas3n y npunor yrnotpebe y peknamu uam

AOKYMeHTauuju Takohe mopanv 6utn y3etun y 063mp.

Vmajyhn y BUaYy M3HETY AeUHMLM]Y OBOI KpUTEPUjyMa ca KOjOM Ce He craxemo, Bogmu
yrnosopasa Aa oBaj pakTop He 61 Tpeb6ano LEHUTM CaMOCTa/IHO Te Aa He 6U Kao jeauHu
MOorao [okasaTu penyTauujy o3Hake. Halle je nak MULLIbere [a je 0Baj KpUTepujyM BaxkaH

Kao jefaH off KBaHTUTATVBHUX, W Aa je HY)XXHO Y3eTu ra 'y 063up.

2% Bywe o Tome: Sjodm Henrik, Torn Fredrik, ,When Communication Challenges Brand Associations: A
Framework for Understanding Consumer Responses to Brand Image Incongruity”, Journal of Consumer
Behavior, Vol. 32, 2006., Takohe n Tushnet Rebecca, ,,Gone in Sixty Milliseconds: Trademark Law and
Cognitive Science, Texas Law Review, Vol. 86, 2008.

™ OBo je aedvHMLMja 3 Bognua EUIPO, Kako je To HaBeaeo y oferbky 3.1.3.3.
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3. Tpajare yrnoTpebe 03HaKe

C 0631poM Ha TO fa ce penyTaumja 03HaKe CTUYe BPEMEHOM, [a je pey O NnojMy Koju ce
KBa/IMTAaTMBHO rpagn Kpo3 BPeEMe, jaCHO je Aa je Tpajatbe YnoTpebe 03Hake jefaH of
KpuTEpWjymMa Koje je NoTpebHo y3eTn y 063mp. Micnutahemo y aHanm3n Koja cneaun Herose

[oMeTe 3a NoTpe6Ge yTBphMBarba cTaTyca No3HaTOCTU.

[yxXvHa Tpajara

Mohn hemo oA MuTaka LWITA TAYHO LYXXMHA Tpajarba ynoTpede 03HaKe MOXe roBOpUTK O
HEeHOj No3HaTocTh. OHO LUTO je 3aCUIYpPHO jacHO TO je Ja KpaTka yrnotpeba 03Hake rosopu
JacHO y npunor 3ak/byyky fa O NO3HATOCTM He MOXe OuUTK peun. Jarbe, YKONMKO ce
nocTas/ba NMTawe LWTa NogpasyMeBa KpaTka yrnoTpeba 03Hake, MOXe Ce 3aK/byunTu ja je
Hemoryhe y ancoslyTHoOj BPeAHOCTU OLPEANTU UCMYHEHOCT OBOI KPUTEPUjyMa Y HEKO] Of,
BPEMEHCKNX MEPHUX jeAnHMUA. MuLbewa CMO Aa je NoTPpebHO (IeKCUOWIHO LIEHUTU 0Baj
KpuTepujyMm, y3umajyhn y 0631p OKOTHOCTU KOHKPETHOI C/ly4vaja — KOja BpPCTa Npor3Boja
je y nuTamy, KOjUM MHTEH3MTETOM Cce yobuyajeHo MoBesyje ca NoTpoLuaymmMa u cnmyHo. C
0631MpOM Ha TO fa je 3a Yrno3HaBawe PefieBaHTHOr [efnia jaBHOCTY ca ofpeheHOM 03HaKoM
NnoTpebHO BpeMme, jacHO je fa je Tpajarbe ynoTtpebe Xura penesaHTaH Kputepujym. Jakne,
13 HaBefeHOr Cnefun Hanas Aa KpaTkKo Tpajake YrnoTpebe Xura ykasyje Ha Many moryhHocT

[la je 03HaKa rnosHara.

Cnepehe nUTarbe Koje NOCTaB/baMo OHOCK Ce Ha TO LLUTa fyra ynotpeba 03HaKe roBopu o
HEHOj MO3HATOCTW? UMHWM ce Aa ce NPaBMIHOM NOTYKOM aHa/IM30M OBOT MUTatba HE MOMXe
[0NN [0 3aK/byyKa CYNnpoTHOI OHOME KOju je U3BeAEeH W3 MPETXOAHOr OGPHYTOr MUTaHbA.
MuLL/bea CMO fla cama fyXuHa yrnoTpebe KOHKPeTHe O3Hake, 6e3 UCMyHeHOCTM Makap

joLu jemHOr off APYrvX peneBaHTHUX KpUTEPUjyMa, He Mopa HY)XXHO NoapasyMeBaTyl U HeHy
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MO3HaTOCT — cacBUM je Moryhe aa o3Haka 6e3 063vpa Ha AyroTpajHy MPUCYTHOCT Ha
TPXKULITY HKWje nocTana MocebHO MNo3HaTa, M3 pa3nmunTux Moryhmx pasnora: ycnep
HeaTpaKTMBHOCTU  NPOM3BOAA, Herose cnabe  3acTYn/bEHOCTM  Ha  TPXULLTY,
HEeAUCTUHKTMBHOCTM O3HaKe mnu cnmyHo. CTora, 3ak/bydvyjeMo ga ce ayra ynotpeba
O3HaKe MMa LEHWUTU Kao MO3WTUBAH MOKasaTe/b MO3HATOCTM CaMO OHAa Kaja MocToju
NCMYHEHOCT M OCTaIMX KpUTEpMjyMa, a fJa NocMaTpaHO CaMOCTa/lHO, HE MOXe 6uTu

noy3faH nokasaTtesb Mo3HaTOCTN O3HaKe.

BpeMeHCKI TOK ynoTpe6e 03Hake

Y 0BOM fefny 0CBpHYheMo ce Ha NnokyLuaj AeuHuncaa BPEMEHCKOr TOKa yrnoTpebe, Kako
OMCMO MCMMTaIM LUTa 3anpaBo NojpasymeBa NpoLieHa 0BOI KpUTepujyma, OAHOCHO Ha Koju
HaunH 61 OH Tpebasio fa byne ouerweH aa 61 Morao 6UTK BasbaH MoKasaTe/b NO3HATOCTU
O3Hake. Haume, 3agatak 0f Kojer nonasvMo Tu4ye ce fedmHMcara noyeTka M Kpaja

BPEMEHCKOTI TOKa ynoTpe6e 03Hake.

Kaga je pey o gethmHuUcarwy MOYETKA BPEMEHCKOr TOKa ynotpebe, BUMAMMO OBAE [Be
MOryhHOCTM — MpBO, Aa Ce Kao NnoveTak ynoTpebe y3uma gaTym peructpauuje, u apyro —
Ja Ce Kao noyeTak ynoTpebe y3nMmMa MOMeEHaT Kaja Ce O3Haka 3aucTa nodena
ynoTpe6/baBaT y MNPOMETY, HEBe3aHO 3a TO Aa NN Taj MOMEHAT NPEeTXoau AaTtymy
perucTpaumje unu My cneam, Npu Yemy je of Noce6HOr 3Havaja oBa NoTowa cutTyaumja. O
TOME fda N 0 YNnoTpeby O3HaKe MOXe OWUTU peun Npe HEeroBe perncrpaumje jacHo ce
M3jaCHMO WM 3aBOf 3a WHTENEKTyaJHy CBOjUHY Y npeaMeTy noBogoM >kura Llabuh

2 rae je 3ay3eT CTaB fa Ce He MOXe CTPUKTHO TyMauuMTi HOpMa Koja FroBOpU O

menemu®’
yrnoTpebn O3HaKe Ha HayuMH KOju nogpasymeBa fa , KW He MOXe OMTU KopuwheH y
MPOMETY npe cBOr HacTaHka. OBO je 1 IOrnyHO MMajyhu y BUAYy Aa ynotpeba came 03Hake
y npomety (Koja ce y oapeheHOM MOMEHTY MpaBHO LUTUTK XXUIFOM) YyrpaBo U jecTe

peneBaHTHa Kaja je pey 0 CTULawy cTaryca Nno3HaTocTi, a Aa je MOMeHaT perucrpauuje y

%72 Pellerse 3aB0ja 32 MHTENEKTYaHy CBOjUHY 6p. 2016/2301-)K-2005/1441-53221 o 05.02.2016. roauHe.
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CNnyyajy Kajia ce 03Haka 1 paHuje KopuUCTu NoTryHO mpenesBaHTaH. CTora, 3aK/byyyjemo fa
Ce Ka0 MOMeHaAT MoYeTKa BPEeMEHCKOr ToKa yrnoTpebe 03HaKe y3uma OHaj MOMeHaT Kaja ce
O3Haka 3aucTa rnoyena KOpUCTUTM y MpPoOMeTy, 6e3 063upa Ha TO da /m je perucrpaumja
yunkbeHa paHunje uam KacHuje. C TUM Yy Be3n, ykasaam OGMCMO M Ha jow jefHO OUTHO

MUTarbe Koje Ce Y Mpakcu NojaBuio Kao CropHO.

HauenHo je moryhe fa je ogpeheHa 03HaKa Ha HEKO] TEPUTOPUjMU MHTEH3NBHO KopulliheHa
TOKOM Mepuoga og, npumepa paan, ABadeceT rogmHa. Takohe, moryhe je ga je TOKOM Tor
neproa o3Haka Y)Kuana 3alTUTy XKUrom of rnete [0 NeTHaecTe roguHe Tpajarba, Kafa je
HOCcuMal, O4NYYMO Aa He MPOAYXXW BaXKewe CBOM >XUTY, MaKO je HacTaBMO [a O3HaKy
WHTEH3MBHO KOPUCTU Y MPOMETY. HakoH nepuoga o Tpu rognHe, Hocuial, NoHOBO LUTUTH
CBOjY 03HaKy >XUIoM — aHa/IorHO rope M3BeAeHOM 3aK/byuKy, HOCUaL, TaKBOr XWUra Koju
Tpaje caMO rofMHY AaHa Takohe MOXe YXMBATU MPOLUMPEHY 3aliTUTY, 6e3 063Mpa Ha

penaTUBHO KPaTKO Tpajatbe HeroBe perucrpauyje.

Cafia hemo, nak, aHa/M3MpaTn HELTO Apyraynjy cuUTyauujy - Kaga je pey O MNpectaHKy
BPEMEHCKOI TOKa YyrnoTpebe O3Hake MULL/bEHA CMO fAa Takohe mma mecTa MocebHoj
aHa/IM3M OBOr MuTama. YKO/IMKO HOCWU/AL, NpaBa Ha 03HauW U3 rope HaeefeHOr npumepa
cafja npectaHe ga ynoTtpebsbaBa O3HAaKy Y NPOMETY, OHa MPUPOLHO Ycnef WUHTEeH3UBHe
yrnotpebe MOXe W [a/be YXKMBATM CTaTyC MO3HATOCTM M HEKO/IMKO rOAMHA HaKOH
npecTaHKa rweHe ynotpe6e?’®. MocTas/ba ce NUTare fa i he HocUNaL, 0BaKBOT >ura Mohu
[ia Y)K1Ba MpoLUMpeHy 3alTUTy 1 fa Crpeyn Apyra nvua ga Kopucte UCTe WU CInYHe
03Hake 3a 61O Koje NPOU3BOAE, YKOMKO OH CBOjYy O3HAKy BULLe He KopucTu? Hauue je
MULL/bEHE A OBfAe Hema notpebe OACTYNUTW Of yobuuajeHuX npasuia Koja perynuwy
yrnoTpeby 03HaKe Kao YC/OB HeHe 3awTuTe. [lakne, YKOMIMKO HUje UCTeKAo nepuog of 5
rofiMHa of perucrpauuje, YakbeHnLa ga o3Haka Huje kopuwheHa Hehe yTuLATU Ha BpLUEH:E

oBnawherwa. YKONMKO jecTe NPOLUNO BULIe Of NET roguHa, 6uhe MCNyHweHU ycnosu 3a

% Mpumepa pagu, *uUrom je sawTuheHa o3Haka [JpuHa 3a uurapete. OBa po6a 6una je y NpoMmeTy Ha
NOKaSIHOM TPXULWTY BULe of 40 rogvHa — YKOAMKO je HOocunal, >Xura Mpectao ca mjacMaHoMm [puvHa
uurapeta, Te 03Haka Huje KopuiwiheHa og 2014. roguHe, He MOXe ce pehn [ja OHa faHac He YXXuBa ogpeheHy
penyTauujy y Be3u ca npeAMETHUM NPOM3BOALOM.
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npecTaHak »wra 360r Hekopuiuhewa, a Cyacka 3awiTuTa Hehe 6uTM moryha ycnep,

HeNCryHeHOCTM ycnoBa Kopulhera®.

CX0[fHO HaBeJeHOM, MOXe Ce 3aK/byunTU [a BPeEMEHCKa AVMeH3unja yrnoTpebe 03Hake jecTe
OuTaH (hakTop NPUINKOM MpOLeHe NOo3HAToCTW. OHOBO, M OHa Ce MOXKe mocMaTpaTtu y
Kopenaumju ca [Jpyrum KpuTepujymmnMa, U HeH YTuuaj Ce Ha Taj HauuH MOoXe
penatveu3oBatu. [pumepa pagu, HasMB [YrooYeKMBaHOIr MOfena HeKor nocebHor
TenedoHa 3ancrta ce 6p30 NPOLWMPY Y peneBaHTHUM KPYroBuMa jaBHOCTU — UCMIUTUBAHEM
TpXKuUwTa Moryhe je rnokasaTu Ymno3HATOCT BEMKOr MPOLEHTa Y4YeCHWKa pefeBaHTHe
jaBHOCTM ca wuM. OBO ycref crneuntuyHoOr TpXXUWTa, yobuyajeHe UHTEH3VBHe Npakce
NMpomMoLMje HOBOI MpoM3BOAa KOju je NocebHO BpedaH, jeAMHCTBEH W CAUYHO. Mnak,
cmatpamo fa Cy OBakBe CreuyuuyHe cuTyaumje cyBulle peTke fa 6u  Hapylimnie
MPaBUNHOCT Yy 3aK/byyKy [a BPeMEeHCKa AMMeH3nja yrnoTpebe O03Hake 4eCcTO jecTe Yy
ofrosapajyhoj Kopenauuju ca weHoM nosHatowhy. Takohe, umajyhu y Bugy W3noxeHe
AnneMe 0 NUTary NOYeTKa, NPeKnaa, 1 NpecTaHka ynoTpebe 03Hake M HUXOBOT AejcTBa Ha
OLeHy OBOI KpWUTEpUjyMa, MOXe Ce 3aK/byuuTu fa Ce 0Baj KpUTEpUjyM MMa LEHUTW
y3umajyhun y 063up peanHocT yrnotpebe o3Hake. [lpyrum peumma, YnkbeHuua fa 3aKOHCKe
oApenbe perynuwy ynotpeby v npectaHak ynotpebe Xura, He yTu4e Ha 3ak/byyak Aa ce 3a
OLIeHY OBOI KpuTepujyma y3umma y 063up ynotpeba o3Hake, 6e3 063upa Ha TO Ja m je y

MOYETKY ynoTpebe 6una perncTpoBaHa Uan He.

"eorpadicka pacnpocTpakbeHoCT ynoTpe6e 03HaKe

Kputepnjym  reorpa)cke  pacrpocTpareHOCTM  YnoTpebe  0O3Hake  nojpasymesa
JerHucarbe fena TepuToprje Ha KojeM ce OHa yrnoTpe6sbaBa — NMPETNocTaBka je fa WwTto
Behn [eo TepuTopuje MOKpMBa MPOM3BOS 00enexeH UCMUTUBAHMM 3HaAKOM, TO je Behu
[OMNPUHOC O0BOr KpuTepujyMa OCTBaperky KBanuTeta mno3HatocTu. Vmajyhu y Bugy
CaBpPEMEHOCT TPXULITA M MexaHuM3ama pa3meHe WH(opmauuja Ha Kojuma ce 3aCHUBA,

OCHOBAHO je npencnuTaTy PeneBaHTHOCT OBOI KpUTEpUjyma.

' OBO MOHOBO M3y3uMajyhu morpellaH cTaB BpXOBHOI KacaLMOHOr CyJa Ha KOjii CMO Y paHujem TeKcTy
yKaszanu.
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Haume, nocmarpaH camoCTa/lHO, OBaj KpUTepWjyM He TrOBOPU HULWITA O YNO3HATOCTU
peneBaHTHe jaBHOCTM ca 03HakoM. CacBuM je mMoryhe ga ce nNpou3Bof 06eNeXeH 3HaKOM
nnacvpa W1pom Lene Teputopuje apxase. MehyTtnm, moryhe je n ga ce npov3Bog niacvpa
Ha MajioM [fefly TPXMULTa, Kao M fAa MNOCTOjU BEeNUKU 6poj APYruX KOHKYPEHTCKMUX
npou3eBoga Yycnef Kojux je 0b6enexeHn npomssofd Yy crnabujem (oKycy noTpoLuava.
MehyTnm, HajOUTHNjU aprymeHT KOju ce TU4ye ocropasarba OBOI KpUTepujyma ogHoCH ce
Ha MH(OpPMaLMOHY pPeBO/yLMjy M HOBe HauuMHe ynoTpebe O3HaKe, Mpe CBera MHTEPHET.
Hanmme, ydecHMUM Ha TpXMWTY Beh roguMHama yHasaf YBeNIMKO MpPero3Hajy 3Hauyaj
peknammparba Ha MHTEPHETY, KOjU je 0 HeKafallwUX rnacuna 'y Buay HoBUHa, TeneBusuje
M paguja LepuHUTUBHO Mpey3eo npumar. ocebHa MOrofHOCT WMHTEpPHeTa Yy Be3n ca
peknamupareM TUYe Ce HeynopeanBO HYDKMX TPOLLKOBA, Y OAHOCY Ha CPeAcTBa Koja cy ce
KOpUCTWNA paHuje. Y TOM CMUY, yKasyjemMo Ha NopacT peksama Ha ApYLUTBEHUM MpeXama
W WHTepHeTy yonwrTe. Wmajyhu y BuAy HaBefeHO, HEOMXOAHO je Yy 063up y3eTn u
rnobasHn KapakTep WHTepHeTa, OLHOCHO [OCTYMHOCT HEroBOr cagpykaja ca 6wuno Kor
MecCTa Ha CBeTY. Tako, HECMOPHO je Aa YKO/IMKO MOCTOjU Hamepa, BeOMa je Nako YYUHUTK
AOCTYMHOM pekamy 3a ogpeheHn Npov3Bog CBUM 3aMHTEPECOBHUM IMLMMA LUMPOM CBETA,
y3 3aHeMap/b1Be TPOLLKOBE M BeOMa KpaTko Bpeme. C 0631poM Ha HaBefleHO, OCHOBaHO je
MCNUTaTN Kako 6v Tpebaso NpaBUIHO LLEHUTU UCMYHEHOCT OBOI KpuTepnjyma umajyhn y
BUAY [la Ce BP0 Nlako MOXE A0Ka3aTh ynotpeba 3Haka Ha Lienoj Teputopuju, umajyhm y

BMY KopuLlhere 3HaKa Y pekiamMu Koja je JoCTynHa Ha MHTEPHETY.

[MocToje M CTaBOBM KOjU Ce 3a/iaXy 3a TO fa OBaj Kputepujym Tpeba LEHUTU Yy cMucny
reorpag)cKor nogpydja Ha Kojem ce y MOHYAM Hanase MPOW3BOAM KOjU CYy Mpeamet
obenexasarwa. CmaTpamo fa je MPWIMKOM MNPOLEHe OBOI KpuTepujyma of nocebHor
3Hayaja y3eTu y 0631p ocTane OKOMHOCTM TPXMLWITA. [Mpumepa pagn, YikbeHnLa 4a ce HeKu
NMpomM3BOL njacupa y camo jefHOM rpafy [Apxase morfia 6m 6utM uHgukatop cnabe
0CTBapeHOCTM 0BOI KpuTepujyma. MehyTum, yKonmko 61 HaBefeHu npyvMep nojpasymeBao
fa je TakBa ynoTpeba peuumo y Beorpagy, nocmarpaHo y ofHOCcy Ha TpxuwTe Cpbuje

MULLI/bEHA CMO Aa NPETNOCTaB/beHA MHANKALMja OH/A He 61 BaXKmna.
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5. Mepe Kojuma ce NoacTuYe npogaja

Pey je 0 MPOMOTUBHMM aKTMBHOCTUMA HOCMOLA YCnef KOjUX O3HakKa MocTtaje BUA/bMBa
LUMPOKOM Kpyry nuua. Hanme, 0Baj KpUTEPUjyM UCTaKHYT je Kao NocebHo GuTaH, umajyhu
y BUaYy fa ra fomMahu 3akoH 0 XWroBMMa U3PUUNTO HOpPMUpPaZ™™ Kpo3 MojaM No3HaBakba [0
Kojer je [OLN0 nyTeM npomoumje 3Haka. Havme, HeCNOpHO je Aa OBaj YCNoB cam 3a cebe
He MOXe OMTU [OBO/baH 3a MPOLEHY NO3HATOCTW. YUMHM ce fa je werosa ynora 6uTHa
ycref Tora LTOo CKpehe npasav, NpoLeHe No3HATOCTK ca YCKOr Kpyra nnua — KOPUCHMKa
NPOM3BOAa Y NUTakwy Ha LUMPKU KPYr N1Ua Koja Cy NOTEHUMja/IHU KOPUCHULW, UK KOja cy
Ce jefHOCTaBHO YCnef CycpeTa Ca Pek/iaMoM Yno3Hasa ca O3HaKOM, MAaKO HauyeslHo He

cnagajy HUTU y NOTeHLMja/IHe HATKM Y CTBapHE KyrLe NPoM3Boaa y NuTatby.

6. CTeneH Npeno3HaT/bLUBOCTN 03HAKE Of] CTPaHe pesieBaHTHE jaBHOCTY

CTeneH nMpeno3HaT/bMBOCTM 03HaKe Of CTpaHe pefieBaHTHE jaBHOCTM WU3PUYUTO je
nponucaH 3ajefHnuYKuMm Mpenopykama y Be3un ca ofpefbama 0 3awTUTU OMLUTENo3HaATUX
03Haka’® Kao jesaH 0f GUTHWX KpUTEpUjymMa KOju ce y3umajy Yy 063up MpUANKOM
yTBphuMBara No3HaToCcTV. Halle je MULL/berE Aa 0Baj KPUTEPUjYM craja y KBaiMTaTUBHe
Kputepujyme, M [a je of CYLUTMHCKOr 3Hayaja NpuInkom MNpoLeHe OCTBapeHOCTU 0BOr
cTaHgapfa. MwucnvMo fa je 0f Be/uKe BaXXKHOCTM pas3fBOjUTU 0Baj KPUTEPUjyM Of,
KpuTepujyma 6poja nmua Koja npenosHajy 4aTy 03HaKy, Koju je y CBOjOj MPUPOAM MepUo
KBaHTMTaTUBHE npupofe. Hamme, cTeneH Npeno3HaT/bUBOCTU 03HaKe AeUHULLEMO Kao
JacHohy n KBa/IMTeT acoumjaumja Koje ce y Be3un ca oapeheHOM 03HaKOM jaB/bajy Y CBECTM
noTpowaya. Jpyrum peyvma, LWITO jacHMje ogpeheHa O3Haka Oyan y CBECTM Y4eCHUKa

TPXMLWTA ofpefeHe, KOHKPETHE acolmjaLmje y Be3n ca Npou3BO4OM Y NuTatby, TO Ce OHa

2 Opgpepn6a unaHa 5 cT. 5 30XK.

27® 3ajeHnuKe Mpenopyke y Besu ca oapeadama 0 3aLiTUTM OMLITENO3HATIX O3HaKa, YCBOjeHe Ha TpUaeceT n
YeTBPTOj CKYNIITUHM ApXKaBa YnaHMuUa CBETCKe opraHusaupmje 3a MHTenekTyanHy ceojuHy 20. Centembpa
1999. roavHe. farbe y (hycHOTU: 3ajejHAUKe NPENOPYKE.
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MOXe CMaTpaTu npenosHat/bMBMjOM. MMak, y npakcu joll yBeK HuUCy ofpefeHu jacHu
KpUTEPUjYMU Y Be3N ca TMME Ha KOjU HauuH Ce CTemneH Mpero3HaT/bMBOCTU HEKe O3HaKe
nMa meputn. CammMM TUM, TELLKO je rOBOPUTU O Npary npero3HaT/bUBOCTM KOjW CyrepuLLe
[ia O3HaKa y)KuBa NoTpebaH HMBO MO3HATOCTU. UMHM ce Ja je pey O Mepuny Koje je
Hemoryhe npoueHnTy 6e3 NCNUTMBaa PEIEBAHTHUX YYECHMKA TPXKULLITA, Kao U HUXO0BOT
[OXMB/baja KOHKpeTHe oO3Hake. Caja hemo wcnuTatv pasninyunte Mofesie 0BaKBUMX

MCNWTMBAHA KOj Ce Y NMPaKCK KOPUCTE.

[Mcuxonormja CKnaguwiTerba MHGopMaumja y JbyACKOj CBECTU W HMXOBOr MOHOBHOT
aKTuBMparba ObjalltbaBa Ha KOje HauyMHe ce MOXKe YTBphmMBaTM W Mpoy4vyaBaTU CTeneH
NPeno3HaT/bUBOCTN ofpefieHe O3HaKe Of CTpaHe noTpowaya. PasnukyjemMo [Ba HMBOA
NpPeno3HaT/bUBOCTM HEKe O3HaKe — jeflaH HMBO NnoJpasymeBa MPeno3HaT/bUBOCT Y OKBUPY
ofpeheHe kateropmnje Npon3BoAa, rae YH4eCHULUM Ha TPXKMLUTY jaCHO MAEHTU(IMKY]Y 03HaKy
y OKBMPY fAaTe rpyne npovssoga. [pyrn HMBO NPeno3HaT/bMBOCTW MakK MofpasyMesa

jacHohy MH(hopmaumja Kojy 03HaKa HOCK Y OfHOCY Ha caM NMPOu3BOL,.

Y TOM cMUCAly, MOTY Ce M3[BOjUTU TPW MPUCTYMNA MPOLEHN CTeneHa Npeno3HaT/bUBOCTM

Kajja je pey o NPBOM NMOMeHyTOM HuBoy 7.

MpBM MNpUCTyn CBOAM Ce Ha HaBOhere OMnwTe KaTeropuje Kojoj npunaga MpousBog
06eneXkeH CMOPHMM 3HAKOM, Y3 MNUTake MNOTpoLlaYMma fa HaBedy Hajynedvat/buBuje
npoun3Bofe 13 faTe kateropuje. MNpumepa pagu, YKOAMKO Ce paan O MPOLEHN Mo3HaToCTH
03Hake ,Munka“, nuTawe Koje 6M ce MoCTaBMi0 NoTpowaydmma 6uno 6w aa Hasedy
4yoKo/nafly 3a Kojy cmatpajy fa je HajnosHatuja. [akne, MPUHLMN Ha KOjemM Cce OBaj TeCT
3acHMBa TUYe ce npeno3HaBaka 03HaKe Kao AOMUHAHTHe Y oapefeHOj OMNLWTOj KaTeropuju.
JacHo je fa ce Ko 0BakBOI MCNUTUBAHA Kao K/bY4YHO jaB/ba AeuHUCabe NUTaka Koje ce

ynyhyje notpowaunma®’® .

2" Jacoby Jacob, HaBeaeHo aeno, 2008.

%8 Mpumepa pagn, YKONMKO 61 ce NUTare AeMHICAN0 NPEeBMLLE YCKO, TaKo fa Ce UCUTaHWULMa OCTaBM
MOryhHOCT Aa OArOBOpP CBeAYy Ha Camo jefHy O03HaKy, TO 61 BOAW/IO TOME Aa Y jejHOj KaTeropmju npoussoja
MOCTOjM camo jefjHa Mo3HaTa 03HakKa, LUTO NPOCTO He OfroBapa UCTUHW — Y NOMEHYTOM NPUMEPY, O4EKMBaHO
je ga Mwunka yokonage y Cpbuju yxuBajy NpuOAMXKHO jefHaKy MOMYMapHOCT Kao PeLyMMo 4oKonage
Hajneniue xerbe.
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[pyrn npuctyn Tuye ce TecTa KOju Ce 3aCHMBA Ha NOCTaB/bakby MUTakba MO 0OPHYTOM
npuHUMNY, rae 6y NOTpoLIayM KOju NPeno3Hajy O3Haky Tpebano fa je cmecTe Yy
oarosapajyhy onwTy Kateropujy. MNMpvmMepa pagu, NUTawe Koje ce y 0BakBMM TECTOBMMA
nocTaB/ba NOTPOLLAYMMa Fnacuno 6u: aa nv 3Hate wWra je Munka? OBakBOM UCTPaXKUBaky
MOXe Ce 3aMepuTh TO Aa 3arnpaBo He MpeacTaB/ba MCMNUTMBAHE MO3HATOCTU 03Hake, Beh
caMo UCnuTMBarbe Aa /M Ce O3HaKa MpenosHaje Kao 03Haka ofpeheHor npovsBoga, LTO

camo o cebu He roBopn MHOIo 0 4yBEHOCTW 3HakKa.

Tpehun npuctyn ogmMepaBarba CTeMeHa MPerno3HaT/bMBOCTM 03HAKE Of, CTpaHe pefieBaHTHe
JaBHOCTW TWYe Ce MCMUTUBaHA MOTPOLLAYa Ha TakaB HauuH Ja UM ce Npeaoyy v onwra
KaTeropuja n ogpeheHa o3Haka, y3 nuTake Aa i cmatpajy Aa je 03Haka rnosHata. Peyumo,
y CKnagy ca HaBefeHVWM MpUMepoM, NuTawe npema Tpehem TecTy 6U rnacvno: ,ga nv
cmatparte fa cy Mwunka 4yokonage nosHare*, unm ,,aa 1 6ucte oueHnnmM Munka yokonanie

Kao HajnosHaTnje”, n cn.

[pyrvi NOMeHYTU HNBO MPENO3HAT/bMBOCTU 03HaKE TUYE Ce KOHKPETHUX acoumjaumja Koje
Ce y Be3u ca 03HaKOM M MPOM3BOLOM KOju 06enexkasa jaB/bajy. JacHO je aa ce 0Ba BpegHOCT
MOXe Hajoo/be YTBPAUTM MUCMUTUBAaHEM MOTPOLLAYa, Te MOMeHYTMM TecToBMMa. Y
KOHTEKCTY MOMeHYTOr npumepa Munka 4okonage, NuTamwe Koje je 0BLe peneBaHTHO 6Ko
6u: wrta nomucnMTe Kaga dyjete Munka 4okonage? Vmajyhu y Buay paHuje U3HeTa
3anaxara O pas3/IMKoBakby MOjMOBA XWra ca penyTauuMjoM W OMLWITENO3HATOr 3HakKa,
MULL/bEHA CMO [a ynpaBO 0Baj APYrvM HMBO MPerno3HaT/bMBOCTWU MOKasyje penyTauujy
03Hake, Te fa cnaja Yy HajsaxkHuje KpuTtepujyme Koju 6u Tpebano y3etn y 063mp. [dakne, 3a
pasnKy Of CBECTW O MOCTOjalby O3HAaKe Kao O3HaKe HeKOor Mpou3BOfa KOHCTaHTHOr
n3BOpa, APYrM HMBO MPeno3HaT/bMBOCTM O3HaKe MofpasymMeBa W jacHe acoumjauuje

Apyrayunje npupoge (He 0 caMo O KOM je Npou3BoAy pey Beh 0 KaKBOM je MPou3BOAY pey).

CX0HO HaBefAeHOM, MULL/bEHA CMO fAa OBaj KPUTEPMjyM YKasyje Ha HEeOMXOAHOCT
YK/by4MBara UCMNTMBarba NOTPoLLaYa y foKase Kojuma ce nokasyje Hherosa 0CTBapeHOoCT.
O HY)XHOCTM M HefocCTauMma OBOr [OKa3HOr cpeAcTBa 6uhe peun y [a/bem TeKCTy

anceptaumje (ogerak 1.7).
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[Mpe Hero LWITO Ce OCBPHEMO Ha KopuwheHa AoOKa3Ha cpeacTea, ucTahm hemo HeKo/IMKO
cmepHuua n3 Boamya EUIPO kaga je pey 0 Hanpep HasefeHUM Kputepmjymuma. [Mpe
csera, Boany HasBogu fa je nMoTpebHO y 063Mp y3eTu caMO [0Kase Koju Ce OfHOCe Ha
yrnoTpeby y 04HOCY Ha NPOV3BOAE MAEHTUYHE OHOM 32 KOjYy je 03HaKa permcTpoBaHa, a He
N cnnyHe. Jarbe, YKOMMKO je O3HaKa perucrpoBaHa 3a LUMPOK Crmcak npov3Boja Koju 3a
UMb MMajy Apyradvjy jaBHOCT, NMOTPebHO je MpoueruBaTh MO3HATOCT 3a CBaKy Of TUX
pas3nMunTUX NPoU3BOLa. Y Cny4ajy Aa ce camo 3a Ae0 Npov3Bofa YTBPAW MO3HATOCT, MMma
Ce y3eTW Ja 3HaK Y)KvBa NpOLLMpeHy 3alTUTy camMo Yy Mornedy Tux npon3soga’>. Osakas
3aK/byyaK 30yHYyje jep je HejacHO wWTa je TayHo nocneavua ytephewa [AenMMuyHe
MO3HATOCTN 3HaKa (y KOHTEKCTY Mpou3Boja Koje Nokpuea). Haume, vmajyhu y Buay
CafpXvHYy npaBHe 3alTWTe MO3HATUX >XWroBa, Tj. Aa Ce 3awTuTa npyxXa u npeMa

pasnnynTnmM npon3somnma, HejaCHO je Ha WTa Ce Ta4HO O4HOCK OBO OrpaHn4eH-e.

[arbe, Boauy cagpxu CMepHULE 0 TPEHYTKY Y OIHOCY Ha KOjy MO3HATOCT Tpeba LeHUTH —
HavMe, HEOMXOAHO je Aa 3HaK YXKuBa penyTauujy y TPeHYTKY MOAHOLUeHa npujaBe 3a
CYNpOTCTaB/beHM 3HaK. 3aHUM/bMBO je Aa Ce YCMocTaB/ba MPaBM/IO Aa O3Haka Tpeba fa
Y)KMBA penyTaLmjy ¥ Y MOMEHTY [OHOLLIEHA OfYKE O MPUIOBOPY — aHa/IOrHOM NMPUMEHOM
OBOT MpaBwu/a Ha NOCTynaK OrnalliaBatba HALLITaBUM XIMra No 0CHOBY C/IMYHOCTM O3HAKE Ca
PaHMjOM MO3HATOM O3HAKOM, UYMHI Ce Aa OBO NPaBU/IO HWje OCHOBAHO, OHOCHO fa Huje Y

car/laCcHoCT¥ ca HOPMOM Koja Mponucyje fia 03Haka Tpeba fa UCMyHaBa YC/OoBe 3a 3aLUTUTY

y TPEHYTKY peructpawuje.

Kaga je pey 0 gokasuma, Boauu ykasyje Ha BaXXHO npasusio aa he ce y 063up y3umatu un
OHM [0Ka3n KOju AaTuvpajy HakOH MOMEeHTa y OAHOCY Ha KOju ce MO3HATOCT AoKasyje,
MMajyhn y BMay Aa ce No3HaToCT CTMYe TOKOM AYXKEr BPEMEHCKOI nepuoja, Te Aa 0OBakBU

[OKa3X MOry 6WUTWM WHAWLMje paHuje cTedeHe nosHatocTn?

. Jamwe, nctuye ce ga ce
OBaKBM [J0Ka3W LieHe Y KOHTEKCTY ApYrux nokasaresba Mo3HaToCTU 3HaKa a Koju gatupajy

13 Nepropa y OAHOCY Ha Kojiu ce MO3HATOCT foKasyje. CIMYHO NpaBuio Boany cagpxu ny

%" Bywwe o oBome BUAETH Ha cTp. 11 ogerbka LI5 Boguua EUIPO.
%80 PelMo, YKOMMKO Ce fjoKa3yje MO3HaToCT y 0AHOCY Ha 2010. roguHy, peneBaHTaH MOXe GUTU [oKa3 Yy
BUZY Harpaje 3a Ayrorouiltbi KBaMTET HEKOT MPon3Bo/a Koja je Ao6ujeHa 2014. roauHe.
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O[lHOCY Ha [0Ka3e Koju aaTupajy 13 rnepuoga Koju 6UTHO MPETXOAM LU/baHOM MOMEHTY.
HeonxofHo je y 063Mp y3eTu yobuuajeHe TOKOBE TPXMLUTa KOHKPETHOr npoussoga Yy

nuTary, UMajyhut y BUAY pasnnunTy Moryhy AyHaMUKy passoja Mo3HaToCTh 03HaKa?®:,

Motom, Boguny faje CMepHULIE Kako Ce LieHW NO3HATOCT CoXKeHe o3Hake. CNopHO NuTake
nocTaB/ba Ce Y CUTYaLMju Kada je XXMUrom 3aluTUheH CMOXEHM 3HaK Koju y cebu cagpxxu
(urypatmBHn un BepbanHM enemeHT. Hamme, NuTarbe je MOXe NN Ce YCMOCTaBUTK
MO3HATOCT CaMO jegHOr enemeHTa (MO NpaBusy, pPeyn) Ha OCHOBY YnoTpe6e LenoKyrnHor
3awTuheHor 3Haka. 3ay3eT je cTaB fa ce Yy TOM C/lyvajy MOXKe YCMOoCTaBUTU W NO3HATOCT
3ace6HOr eneMeHTa YKOMMKO je OH OMUHaHTaH Y C/IOXEHOM 3HaKy, Tj NpeAcTaB/ba Heros

3HavajaH [eo.

KopuwheHa foka3Ha cpeficTBa

Mo3HaTOCT MpeAcTaB/ba OCOGMHY O3HaKe KOjy je Hemoryhe YTBPAWTM HENOCPeaHUM
onaxarem WUan yBULOM Of CTpaHe Cyfuje uam UCnutmeada y ynpaBHOM opraHy — Ha iuly
Koje TBpAM fda uma osnawhersa M3 NPOLUMPEHE 3alUTUTE MO3HATMX O3HaKa NeXu TepeT
[l0Ka3nBama [ja OBakaB CTaTyC U fokaxe. MehyTuM, Kako je paHuje CoMeHyTo, Yy gomahoj
MpaKcu NOCTOjM U CTaHOBULLTE CyAa”®” ga MO3HATOCT O3HaKe HWje MOTPe6HO [0KAa3MBaTK
OHJa Kafla 0Ba YMHEHMLA Y)KMBA CTaTyC OnwiTenosHate. XUMNOTETUYKM, MOXKe Ce Takohe
[OroAMTN U fa CynpoTHa CTpaHa Yy ABOCTpaHaykoM MOCTYMKY He ocropasa MO3HATOCT
03HakKe y nuTamwy, Kaja je Takohe NprMerMBO NPOLECHO NPAaBWIIO [ja Ce YMHEHWLE KOje CY

Mefy CTpaHKaMma HeCropHe He [10Ka3yjy.

Y TOM CMUC/y, OCHOBAHO je MCMMTATK fa /M je MO3HATOCT O3HaKe HY)XXKHO [0KasuBaTth y

cBakoMm cny4ajy. Vimajyhu y Bugy 0ACYCTBO Apyraymjux creyujaHUX HOpPMU Koje 6u

%8l PelMo, TPXMLLTE NPOW3BOJA U3 061ACTM TeNeKOMYHMKaLMja Ce pasBuja U3y3eTHO 6P30 M MPOMeHe Y
BUAY NOjaBe HOBMX W HECTaHKa NOCTOjehnx 03HaKa Cy M3y3eTHO YecTe, ycneq dera je moryhe ga oapeheHa
03HaKa CTeKHe MO3HATOCT 3a U3PasnTOo KpaTak BPEMEHCKM Nepuog, av 1 aa je n3ryom HeyobuyajeHo 6p30.

2 ByineTn y Apyroj rnasy NpBor Aena AvcepTauuje nog oferbkom V1.
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ypeaune oBo NuTakbe, MULL/bEHA CMO [a Ce Ha YTBPNMBate NO3HATOCTW MMajy NPUMEHUTU
OMnwTa NPOLECHA MpaBu/a O [0Ka3vBakby UMHEHMLA. Y TOM CMWCNY, Haga/be hemo
MCNUTaTW MOjeAMHa OOKasHa CPeAcTBa Koja cy yo6uuajeHa Yy CyACKUM U YMpaBHUM

MOCTYNLMMa NOBOAOM MO3HATUX 03HaKa”™,

JemMocKoncKa ncnmtmeama

[emocKorncka ucnutBara NpPeAcTaB/bajy UCTpaXKuBara TPXKMULITA pagn yTBphuBarba
MO3HaTOCTN O3HaKe, BepoBaTHOhe HacTaHka 3abyHe Mef)y noTpowaymma, MnocTojara
oApeheHor mmcaoHor rnose3vBarba, UM HEKe Of Noc/eamua Koje cy npeaMer npoLlunpeHe
3alTUTE MO3HATMX O3HakKa. Hauvme, 0BO A0Ka3HO CPeACcTBO MOCEOHO je pa3BMjeEHO Y
Amepuum 1 EBPOMCKOj YHUjU, [LOK je Ha NOKaHOM TPXWULUTY jOl YBEeK HefOBO/bHO
KopuwheHo. OBakBa TecTuparba OpraHu3yjy creyunjaiumsmBaHe areHumje, a OHa ce
3aCHMBajy Ha pasMuMTUM MOAeNMMa TeCcToBa KOju 3a Lu/b UMmajy yTBpherwe HauMHa Ha
KOju1 NOTpoLUaYM onaxajy KOHKpPeTHY 03HaKy, OAHOCHO acouujaumja Koje ce y Be3u ca TOM
03HaKOM MojaB/byjy. Hanme, y Teopuju cy ucnmtmBara yYeCHMKa Ha TPXXULLTY OLeHeHa
Kao BaXHa, MMajyhun y BUy Aa 3alTuTa Xura ynpaso M nocToju 360r HUX0BE MpaBusHe
nHopmmcaHocTu®®. MehyTm, uMajyhu y Buay 6pojHe HemoCTaTKe OBOr [AO0KAa3HOT

cpeacTBa®®® 0TBOPEHO je MUTatbe HeroBor CTBapHOT JOMeTa.

Y 06nacTu npasa >Xura nocToje pas3nnyumTa AeMOCKOMNCKa UCMUTKBawba — Hajuellha cy oHa
Koja 3a UWb uUmajy yTBphere BepoBaTHOhe HacTaHKa 3abyHe M3MeRy CynpoTCTaB/beHUX
3HakoBa, MefyTUM NOCTOje 1 UCNUTUBaKbA Y CBPXE YTBphera BepoBaTHOhe pa3BojHaBatba,

ryérbetba [AUCTUHKTMBHOCTW, CTULAtka AWCTUHKTUBHOCTM W CAMYHO. Y aMepuyKoj

%83 33 BuLWe 0 Telwkohama NPUAVKOM [j0Ka3MBarba MO3HATOCTU BUAeTH: Xuan-Thao Nguyen, ,, The New Wild
West: Measuring and Proving Fame and Dilution under the Federal Trademark Dilution Act®, Albany Law
Review, Vol. 63, 1999. Takohe Bugetn un: Xuan-Thao Nguyen, ,JFame Law: Requiring Proof of National
Fame in Trademark Law", Cardozo Law Review, Vol. 33, 2011.

% Byle 0 UCTPaKMBabUMa YUeCHMKA Ha TPXULITY Yy 061acTW 3aliTuTe ura Bugetn: Berger T. James,
Halligan R. Mark, ,, Trademark surveys*, Oxford, 2012.

% garel Dan, Marmorstein Howard, ,, The Effect of Consumer Surveys and Actual Confusion Evidence in
Trademark Litigation: An Empirical Assessment®, The Trademark Reporter, 2009.
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CTPYYHOj jaBHOCTM MOCTOjaso je HEKOMMKO MCTpaXuMBaba > BpefHNX Naxtbe Koja Cy 3a
CBPXY WUMana aHaM3y W OueHy yTuuaja LeMOCKOMNCKUX WCTpaxuBara Yy CropoBMMa
MOBOLOM >XMroea. Ha 0BOM MeCTy NocebHO M3fBajamo UCTpaxuBamwe cnposefgeHo 2013.

roguHe %%,

MOXXeMO pa3/IMKOBaTU HEKO/IMKO CMOPHWUX MWTawa Koja Mo3uBajy Ha Onpe3 Npuivkom
Kopuwherwa 0BaKBUX WMCMUTMBaKba Y CBPXe [OKasmBawa ofpefeHMX nojaBa y Be3n ca
XWUroBuma. HavmMe, [emocKorcka ucnuTiBakba MOry MogpasymeBaTn jefHOCTaBHUje
06/MKe TecToBa MNOMYT aHKeTa WM YNUTHWKA KOjU 3a 3afaTtak Umajy npukynbare
ofpeheHnx uHpopMaumja Of Y4eCHMKa pefieBaHTHe jaBHOCTM. Ca fgpyre CTpaHe, OHa
Takofhe MoOry uMmMaTt¥ O6/AMK C/IOXKEeHMX TMCUXOMIOLWKNX WCMWTUBaHka Koja Tpeba pga ce
3aCHMBajy Ha MpeuusHNUM MeTOLOMOLWKMM MpaBuInuMa Kako 61 [oHena ynotpeb/bmse u
BamMAHe pesyntare. 3a MoTpebe Haller MCTpaXKuBarba, HaBeAeHY PasMKy MOXXeMO
NNyCTpoBaTK NpUMepMMa UCNUTKBaHa bpoja Nnua Koja npenosHajy ogpeheHy o3Haky (kao
jenHocTaBHMjer 06/1MKa UCMUTKBarba KOje He 3aXTeBa C/I0XKEHN MeTOLOMOLLKM NPUCTy), €
jeHe cTpaHe, U NPMMEPOM UCNUTMBAA HaCTaHKa owwTehewa AUCTUHKTUBHOCTU O3HaKe C
Apyre cTpaHe. Haume, BepoBaTHoha HaHOLUeHa LUTETe AUCTUHKTUBHOCTY YCNeL CIMYHOCTH
[iBe CyMnpoTCTaB/beHe O3HaKe NojpasymMeBa YCTaHOB/baBare OfpefeHe nocneauue, Kao u
y3poyHe Be3e M3Mely e U yCKO ofpeheHor y3poka. lopen HasefeHOr npumepa, OBU
C/IOXXEHMjU 06/IMUM AEMOCKOMCKMX WCNUTMBaHAa MNOApasyMeBajy aHanndy BepoBaTHohe
HaCTaHKa 3abyHe, owTehewa yrnega WM CAMYHUX MojaBa, rAe je 3anpaBo MOTPEOHO
ucnmTtatM Besy u3mehy oapeheHUX 06jeKTMBHMX MojaBa Kao Y3poKa W CY6jeKTUBHUX
auocvjaumja y /byCKOj CBECTU Kao nocnefmua. YKasahemo Ha Heke 0f, YoueHuxX npobnema
KOju ce Npu O0BaKBOM WUCMUTMBAtbY MOjaB/byjy, Kako GUCMO WCTaKAM CNOXEHOCT OBUX
NCNUTNBaHa OJHOCHO UCMUTA/IN Y KOjOj MEPU CY OHa HY>XHa Un NoTpebHa y cnyyajeBnma
yTBphMBara Mo3HATOCTM O3Hake. 3a MoTpebe oBe wnycTpauuje Kopuctuhemo npumep

NCcnnTnBaka BGpOBaTHOhe HaHOWEeHa WTeTe ANCTUHKTUBHOCTN HEKE O3HAKE.

% ByneTu BuLe y Barton Beebe, ,,An Empirical Study of the Multifactor Tests for Trademark Infringement*,
94 California Law Review 1581, 2006., 3atum y Shanti, Adam Omar, “Measuring Fame: The Use of
Empirical Evidence in Dilution Actions”, Marquette Intellectual Property Law Review, Vol. 5, 2001.

%" Dijamond Seidman Shari, Franklyn J. David, ,Trademark Surveys: An Undulating Path®, Texas Law
Review, Vol. 92, 2014.

180



MpBY Npo6sieM NPUIMKOM OBaKBUX WCMUTMBAHA MpefcTaB/ba AeuHMCcare nocneguue
Koja ce ucnutyje. Hamme, ga 6w ce yTBpAWNO fda je AUCTUHKTMBHOCT HEKE O3HaKe
HapyLLleHa, O4HOCHO Aa Ce MOXe HapyLMTW, NOTPebHO je AethHMCAT Kako OBa BPeAHOCT
n3rnega y pefOBHUM OKOTHOCTMMA M Ha KOJU HAYMH Ce MOXXE MEPUTU HeHa HapyLLUeHOCT,
Te KOjU npar OCTBapeHOCTW OBakBe HeratMBHe MOCMeAuUe YUHWU  AUCTUHKTUBHOCT
HapyLleHoM. My MOXEMO HayefHO MPUMETUTM fa Ce AWUCTUHKTUBHOCT MOXE MEepUTU
O6p3MHOM M jacHOhOM acoumjaumja Koje ce y Be3u ca ofpeheHOM 03HaKOM jaBrbajy, aiu
MCTUYEMO [a je TEeLLKO OAPeAUTM HauMHe Ha Koje 61 Ce 0Be BPeAHOCTU MPELU3HO Mepune,
Kao M OfpeAuTn CTereHe HMXOBE OCTBAPEHOCTW KOjU NogpasymeBajy OUTHY MPOMEHY.
[akne, nocebaH 13a30B NPUINKOM CrpoBofera A4eMOCKONCKUX UCMUTMBaba NpeAcTas/ba

AerHUCarbe nocneauLe Koja ce UCMUTYje Kao M HaumHa heHOr NPaBUIHOT ofMepaBarba.

[arse, cnegehn npo6eM Koju yovaBamo jecTe YTBphuMBare y3pouHe Bese n3mel)y y3poka u
nocneguue Koja ce ucnntyje’®. Ha npumepy owTeheta AUCTUHKTUBHOCTM, TO 3ampaso
3HauM pa 6y 6unNo BaMAHO jeAMHO OHO WCMUTMBaHe Koje je Tako oppeheHo pa
HeyTpasiwe cBe apyre mMoryhe y3poke Koju 61 eBeHTyasIHO [OBenu [0 MUCTe nocneauue
(npumepa pagu, ynotpeby y Be3u ca pasnmMunTM Npon3BOAUMA Of, CTpaHe camor TUTynapa
ycrnef 4era o3Haka Takohe MOxe fga ryéu Ha AWCTUHKTMBHOCTM). HaBefeHO 3axTeBa
Mo3HaBame LUMPOKOr CreKTpa OKOIHOCTU Koje MOry fa foBefy A0 ofpeheHe nocneguue.
OBaj npob6siem y METOAOMOMNjU HayYHUX WCTpaXKMBarba Haye/lHO Ce pellaBa Ha [Ba
HauuHa. MpBKn HaunH nogpasymesa ofpehmBare KOHTPOHUX N eKCepUMEHTATHUX rpyna
(rge je jefHa M3NOXeHa HEKOM CTMMY/AHCY a Apyra He, Ha KOjU HauuMH Ce HeyTpanuwy
ofpeheHe Bapujabne Koje 61 mMorne ytuuaty Ha BaIMAHOCT pasyntara). Apyrun HaunH Ha
KOju Ce HeyTpanuiwly Bapujabne Tuuye ce u3naraka WCTUX WCMNUTaHMKa PasMunTUM
CTUMynaHcumMa. HepocTatak 0BakBOI MpeBasuiaxera npobsema y 061actv UCNUTMBakba
KOja Ce T4y >XMroBa jeCcTe y TOMe LUTO HMje pey O jefHOj Bapujabnu Koja Tpeba fa ce
HeyTpasnwle, Beh 4eCTO O Be/IMKOM Opojy pasnnMumMTUX Y3poKa, ycref yera je Hemoryhe

MOKPUTW Ha 0Baj HauMH cBe MoryhHoctu (OAHOCHO TakBO MCMUTUBake, fJa 6u 6mno

8 Buwe o osome y:Jacoby Jacob, ,,.Experimental Design and the Selection of Controls in Trademark and
Deceptive Advertising Surveys®, The Trademark Reporter, 2002.
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MeTO/0/OLWKMN UCNPaBHO, NOAPasyMeBasio 61 HepasyMHO BENVKM GPOj UCIUTaHMKA U 6UO

61 CKOMYaHo ca APYrum opraHun3aLMoHM Tewkohama).

MocebaH Npo6eM Yy Be3Kn ca UCMTUBAHKMA Y 061aCTW XKMIOBa je LUTO Ce YeCTO He Tpaxku
fa ce yTBpAM [fa je ogpeheHa nocneguMua Hactana, Beh ga ce yTBpAM Aa MNOCTOju
BepoBaTHOha fda he Ao e Agohu. HaBegeHO [0AaTHO YCNOXH.aBa 3aXTeBe CTPYKTYpe
MCNMTNBaHa OHOCHO TECTOBA Koju ce KopucTe. Mpumepa paau, 3a noTpede yTephuBara
HapyLlaBarta AWCTUHKTUBHOCTM YCNea CAMYHOCTM Mmnahe O3HaKe ca CTapujoM MO3HATOM
03HaKOM, y ynpaBHOM MOCTYMNKY Npurosopa NpoTMs msahe 03Hake, Koja Ce jowl YBEK Yy
NMPOMETY He KOPUCTW, YNHM Ce Aa OBaKBa MCMWTUBakba MOPajy NOYMBATK Ha BENIMKOM O6pojy

XUNOTETUYKUX TBPAHN, LWITO NX YHAHW A0[AaTHO HEMNOY3AaHUM.

HaBegeHy npobnemun npuavkom ofpehrBarba CTPYKTYpPe OAHOCHO Caapkaja TecToBa Koju
Ce KopucTe y Mpakcu yKasyjy Aa je pey O 3axXTeBHOM nogyxeaty, Te fa 6u HuMxoBa
ynotpe6a nmana cMucia caMo ako je npaheHa 036M/bHUM METOA0MOLIKMM NPUCTYNOM Koja
noapasymeBa KOMOMHaLMjy 3Hawa M3 06M1acTU MCMXONOrnje M npaBa XXura, O4HOCHO

Mo3HaBatba peaHUX OKOIHOCTU Y KojuMa ce NMpPoMeT OABMja.

OrpaHnyaBajyhu ce caa caMmo Ha MCMMUTUBaHa NMO3HATOCTM HEKE 03HaKe, BpaTnhemo ce Ha
HEKOJIMKO MOYETHUX Te3a Kako OMCMO YTBPAWAM [a NN CYy [LEeMOCKOMNCcKa MUCNUTUBaHa Yy
OBOM CMMC/ly HY>KHa, MoTpebHa M cMucneHa. MuTawe MO3HATOCTU O3HAKe MOXe 6UTK
ofpeheHo ca KBaHTUTATUBHOI acrekTa, y CMUCNY [ena penieBaHTHe jJaBHOCTU KOjU 03HaKy
npenosHaje, 1 y KBaIMTaTUBHOM CMUCAY, Y CMUCNY KBa/IMTeTa 03HaKe KOju nogpasymesa
[a Ce HeHa CBOjCTBA MOTY HapyLIMTW Ha ApyraydvMjyu HauMH HEro LWTO je TO Cnydaj ca
O3Hakama CTaHAapfHe cHare ob/exaarba. YMHM ce jacCHUM [ja Hema NyHO aprymeHarta Koju
6u ocnopunu MpUMeHY aHKeTe WM CAUYHMX TecToBa KOju OM 3a CBpXYy WMau
NpuUKyn/bakbe MHGpopMaumMja o0 6pojy /mua Koju  03HaKy MpenosHaje, fdakie o
KBaHTMTaTUBHOM acnekTy. C gpyre ctpaHe, umajyhu y Buay HaBedeHe pasnore 04HOCHO
npobnemMe y UCNUTUBaKY, 3aK/by4yyjeMO da je ynotpeba AeMOCKOMNCKMX UCMMTUBaHA Yy

CBpPXe MPOLIEHe 0BOI KBA/IMTATVUBHOI acrekTa CKonyaHa ca 6pojH1M Telukohama.
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OBakaB 3aK/by4yakK He yrnyhyje HY)KHO Ha TO Aa je KBaJuTaTMBaH acfekT MoTPebHO
3aHeMapuTK, OAHOCHO Aa OH Huje U He Tpeba fa 6yae Aeo NpoLeHe NPUIMKOM yTephera
[ia /11 je HeKa 03HakKa nosHarta unm He. HanmpoTuB, Kako CMO paHuje HaBenn KBaJiMTaTUBHa
ANMeH3Mja Mojma XXura ca penyTaumnjoM je CYLITUHCKU BUuTaH eneMeHT OBOr Mojma, 1 He
Tpeba je 3aHemMapuTu. 3BefeHN 3ak/bydyak caMO yKasyje Ha TO fa je nuTare MpoLeHe
MO3HATOCTN KPO3 AEMOCKOMCKA UCMUTMBatbA C/IOXEHO NUTaHE Te Aa je HYXKHO UCMNTATU U

Apyrauvije HaunHe.

[akne, y 3aBMCHOCTM Of MPUCTyMNa OMpaBAaHOCTM MPOLUMPEHE 3alTUTe, UCMUTUBatbY
noTpoLLaYa MOXe ce NPUCTYNUTN UK pagn yTephuBara 6poja noTpoLwada Koju nosHajy
03HaKy, unv pagu ytephuBarba KBaMTeTa HUX0BUX acoumjaumja. Minak, Tpeba nohm of
TOra Aja pesynraTv OBakBUX UCNUTMBAHA He MPeAcTaBs/bajy arnconyTHY UCTUHY Te [a je pey
0 jelHOM HeCaBpLUEHOM [AOKa3HOM CPEeACTBY KOje je MOTPebHO LEHMTU Kao U WCKa3
CBE/OKA, M YOMLUTE CBAaKW [0Ka3 KOj/ MoApa3yMeBa YK/bY4eHOCT byAckor thakTtopa’™.
HecaBpLueHOCT 0OBakBWX WCNWTMBawa nogpasymeBa cnegehe Moryhe HefocTaTke:
norpeLlaH UM HeJoBO/baH Y30paK UCMUTaHMKA, NOrpeLlHo MoCcTaB/beHa NuTamwa (peLmmo
CYreCTVBHa), Naxxupawe WM HenpaBWIHa 00paja pesynTara, HenpyXxawe WCTUHUTUX

oArosopa, n CINYHO.

Kako 6MCMO MCMUTaIM fa M Ce O MO3HATOCTM Heke O3HaKe 0f CTpaHe pefieBaHTHe
jaBHOCTM MOXe [l03HAaTM M MWMO [IEMOCKOMCKMX WCMWUTMBakba Koja MpefacTaB/bajy
HernocpedaH MeTof YTBPNMBatba A0XKMB/baja YUECHUKA Ha TPXKMLUTY, Y HapefHOM OferbKy
ncnutahemo T3B. MOCPeAHe MeTofe, MOKasaTe/be Y BWAY pacnpaBa M KOMeHTapa Ha
(hopymuMma, Yy Meanjuma, Ha APYLUTBEHUM MpeXama 1 cinyHo. O wuma he 6UTU peun y

HapeHOM OfIe/bKy.

[pyra fjokasHa cpeacTea

Opf ocTannx AOKasHUX cpeacTasa y Lu/by yTBphMBarba Mo3HaATOCTU Hajuewhe ce KOpUCTE:

ncripase (4OKasn 0 BUCUHW IMHAHCUJCKUX ynaraka y NpoMoLujy 03HaKe, PakType Kojuma

%9 Rappeport Michael, , Litigation Surveys - Social Science as Evidence®, The Trademark Reporter, 2002.
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Ce nokasyje KO/MMYMHa W PacnpocTpareHOCT Npou3Boda OOeNeXeHNX 03HaKOM,
NPOMOTMBHW MaTepujanu, U CANYHO). Takohe, NOCEOHY TEXMUHY Yy Npakcu MMajy oaslyke
CYACKUX UM [pyrnx opraHa rge je Beh yTBpheH cTaTyc NMO3HATOCTM O3Hake. Haume,
OCHOBAHO je 3anuTatu Ce [a /i1 je 3a OCTBapvBare 3alTUTe A0BO/BHO [0Ka3aTh OBaj
CTaTyC Mo3vBareM Ha paHuje O4SyKe APYrux opraHa rge je o.aj craryc Beh ytepheH. Y3
orpasy Aa je oBo nuTawe ypeheHOo NpoLecHONPaBHNM NpasuIMma 0 0Ka3HUM CpeAcTBUMa
y ogrosapajyhum noctynuuma, my OGMCMO yKasain [a je HaBe[eHO NuTare C/OXEHO,
nocebHo mMMajyhn y Buay AMHaMUYHY/MPOMEH/LUBY MPUPOLY KapaKTepucTuKe Koja je

npeiMeT OLeHe.

O 0BOM MuTaky UMao je npunuke aa ce usjacHn n ECIM y npegmety Puma SE v. EUIPO*®
Kafa je o4yumBao 0 anbu npoTtve og/iyke OnwTer cyfa Kao BULLE MHCTaHLE Y ogHocy
Ha »xanbeHo sehe EUIPO. Hanme, y KOHKPETHOM Cnydajy HOCUAALL Xnra Koju ce rnosmsao
Ha CTaTyc MO3HATOCTM CBOje O3HaKe Kao OCHOB 3a MNPUroBop MPOTUB C/IMYHE
CynpoTCTaB/beHe 03HaKe, OCMopaBao je OANYKY 3aBofa KOjU Huje y3e0 y 003up paHuje
0fNyKe 3aBOAa Ha Koje ce MogHoCKNaL, no3Bao a Kojuma je yTBpheH cTaTyc no3HaToCTu
O3Hake Yy nuTawy. Vako je 0BO nuTawe A0AATHO YCNOXHEHO MPUMEHOM MPOLECHMX
npaeuna Koja ce NpUMerbyjy y NOCTYNKY Npuroesopa, cmarpamMo ga je obpasnoxerbe ECII
O6UTHO MMmajahn y BUAY [fda je 3ay3eT CTaB [a Ce paHuje Of/lyKe Mopajy LEeHUTU Kao
UMHEHNYHO NUTakE, Te Aa je HayenHo moryhe yTBpAMTW CTaTyC NO3HATOCTU W Ha OBaj

Ha4unH.

OCHOBaHO je UCnUTaTU y KOjoj Mepu je MPUMEPEHO MO3HATOCT YTBPHMBATU BeLLTAUYEHEM.
Haume, nonasehun o Tora ga ce BellTaydewy npuberasa oHAa Kaga Cy 3a yTBphere Heke
YnkbeHMLE NoTpebHa nocebHa CTPy4yHa 3Hakba Kojuma Cyf He pacnonaxe, MULL/beHa CMO
[a NO3HaTOCT 03Hake He 6K Tpebano fga 6yae npeameT BellTaverba. Y Aa/beM TEKCTY
avceptaumje® 6uhe BuLLE peun 0 TOMe KO je HajnofobHMju cybBjekaT Koju 61 BpLUMO

MPOLIeHY NO3HATOCTM O3HaKe —yKa3yjeMo Ha CTaB 3ay3eT y fomahoj CYACKOj npakcu aa je

0 Mpecypna EBponckor cyaa npasge y npeameTy C-564/16, Puma SE v. EUIPO, od 28.06.2018. roguHe.
BuLe 0 oBome y Tpehoj rnaBu Apyror Aena AucepTaLyje, Noz Oferbkom |.
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YYBEHOCT XWUra NuTake Koje OLetbyje UCKbYUMBO Cy, Te Ja Hema MecTa ofpeflvBarby

BeLlTa4yema.

Mmajyhn y Buay paHuje 3ay3eT CTaB fa Ce NPOLIMPeHa 3aliTuTa npyxXa OHMM O3HaKama
Koje cy nogo6bHe fa 6yay ,,mckopuwheHe™ nnm ,,owiteheHe” Ha 3aKOHOM NPOMUCaH HaYuH,
MULL/bEHA CMO [a CY K/by4YHa OHa [oKa3Ha CpeAcTBa Koja NMokasyjy KBaamTeT acouumjaumje
Koja Ce KO Y4eCHMKa Ha TPXMULITY jaB/ba. [pyrum peduma, ynotpeba CBUX ApYrux
[OKa3HMX cpefcTBa 6e3 HaBeeHOr He MOXe OUTK A0BO/bHA 3a YTBPHerwe NOCEOHOr cTaTyca

03HaKe KOju joj 4OHOCK MPOLUMPEHY 3aLUTUTY.

HaBegeHo je noceGHO BaXXHO Kaja Ce MMa Yy BWAy eBOMyLMja HaudMHa pasMeHe
MH(OpMaUMja, Koja Mmpe cBera MoApasyMeBa HMXOBY /NlaKy MPEHOCMBOCT W LUMPOKY

MPUCYTHOCT.

PeneBaHTHa jaBHOCT 3a YTBpPH1BaH-e NO3HATOCTU 03HAKE

3 pocafallme cafpXXuHe paja jacHO NPOMCTUYE [a Ce NMO3HATOCT 03HAKE He MOXE LieHUTH
O[)BOjEHO Of [OXMB/baja NOTpPOLLAYa y Be3u Ca HOM, Te je jefHO Of K/byYHWUX MuTara
AerHMCake peneBaHTHe jaBHOCTU Y OKBMPY Koje 6K 03Haka Tpebano fga 6yae nosHara.
CmaTpamo [a ce 0BO NUTaHe MOXE Pas3fioKUTN Ha ABa K/by4yHa [ena, 04 Kojux jefaaH uma
KBaHTUTATUBHY AVMEH3NjY a ApYrv KBaMTaTUBHY. Havme, NoTpebHO je nohu of Tora Ko
UMHWN peneBaHTHY jaBHOCT, a 3aTUM W OAPeSUTV KOjU [e0 pefieBaHTHe jaBHOCTU Tpeba

y3eTu y 063up.

Y Be3n ca NPBMM NUTakeM MOCTOje [Ba pas/iMumTa npuctyna — jefaH ce O4HOCU Ha
JaBHOCT KoOja je YCKO oAapefeHa Kao jaBHOCT Koja je y oapeheHOj Be3n ca KOHTEKCTOM Y
Kojem ce 3HaK ynoTpebrbasa, U ApYry Koju ce Tuue ogpehmBarba peneBaHTHe jaBHOCTY Kao

ONLITe jaBHOCTM, Ge3 063upa Ha Be3y ¥ NPUCYTHOCT WCMWUTMBAHMX MOTpoLIaya Yy
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1)
2)
3)

KPYroByMa y Kojuma ce 3HaK Kopuctu®?. C 063MpoM Ha 6UTHe mocnegule OBaKBUX

npUCTyna, y HapeaHoM Aeny NPUCTynuhemMo kUXOBOj aHaIn3N.

Hanume, npBu NpucTyn, NPUHUMN ,,0rpaHNYeHe jaBHOCTU® 3aCTyr/beH je U Yy fomahem
3aKoHy 0 Xurosmma - 4n. 5 CT. 5 nponucaHo je fa ce peneBaHTHOM jaBHOLWhy cmatpajy
CTBapHWU M MOTEHLMja/THU Kynuy pobe KOjoM ce 3HaK obenexasa, Kao U nmua yKbyyeHa y
KaHane heHe auctpubyuuje. Mctmuemo aa je oBae ped O pobu 3a KOjy je O3HakKa
3awTmheHa, a He 0 pobu y OIHOCY Ha KOjy Ce 03HaKa Yy KOHKPETHOM Cnydajy HeoBnawheHo
ynoTpe6/baBa. OBakBO oapehere ofAroBapa pellerwy Koje je npuxeaheHO y EBPONCKOj
YHUjU, Kao W 3ajefHMYKUM npenopykama CBETCKe opraHusaumje 3a WHTENEKTYalHy
cBOjuHY*®. Hanme, y noMeHyTUM 3aje/HUUKMM Mpenopykama peneBaTaH CeKTop jaBHOCTY

06yxBara, a/in ce He orpaHuyaBsa Ha:

aKTyesiHe Uv NoTeHUMjaiHe Kynue Npon3Boja Koju ce obenexxaBa 3HaKoM;
LA YK/bYYeHa y KaHasle erose guctpuobyuuije;

MOC/I0BHE KPYroBe Koju ce 6aBe Npou3BO40M KOjU je 06eNieXXeH 3HAKOM.

[akne, lNpenopykama cy jacHO AedmMHMCaHa TPWU CeKTopa jaBHOCTW KoOja ce y3umajy Yy
063Mp, MaKo je jaCHO Ha3HayYeHO [a NnUCTa Huje uckbyumBa. CBa TpU CeKTopa Cy
AedrHMCaHa Tako Aa je pey 0 OrpaHNYeHoj jaBHOCTKU, OAHOCHO caMO O NNLMMa Koja Cy Unu

OV Ha HEKM Ha4MH mMorna 6uTu yrnyheHa Ha Npou3Bog 06enexxeH ogpeheHnM 3HaKOM.

OBaKaB CUCTEM KOju Ce y TeOpuWju jOLU HasuBa W CUCTEM ,HWLLE“NONA3N Of Tora Ja je
[I0BO/baH CTemneH MO3HATOCTV OHaj Koju ce ocTBapyje Mefy KpyroBMMa Koju ce 04YeKuBaHO
Hanase y KOHTAaKTy ca CMOPHOM O03HAaKOM. MOXEMO 3aK/byuyuTU [a je ped O HUXKEM
CTaHfapay Mo3HATOCTM, C 063MPOM Ha NIOrMYaH 3aK/by4yak [a 03HaKa MMa 3HAaTHO BULLE
liaHce fa 6yae nosHata y TUM KpYroBMMa, HEro y Kpyry OnwiTe jaBHOCTW. MoGopHMLM
OBaKBOI CMCTEMA UCTUYY Kao 6UTHY MPeaHOCT TO LWTO 61 Y CYnpOTHOM ofpehery ocTane

NLLIEHE MPOLLMPEHE 3alITUTE OHE O3HaKe KojuMa ce obefiexxasa creumduyad npoussom,

%2 Bywe o oBAM nNpucTynuMa BuaeTn y: Folmer Fleur, ,Relevant public for determining the degree of
recognition of famous mark, well-known marks and marks with reputation”, International Association for the
Protection of Intellectual Property, Helsinki, 2013.

2% 3ajeJHNUKe NPEnopyKe, YiaH 2. NPBOr Aena.
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PELMMO MAaLUMHCKN WM PYAapCKU anaT, ca KOjuma OrMLUTa jaBHOCT PETKO [onasun Yy

KOHTAaKT.

Y Be3u ca ApyruMm, KBaHTUTaTUBHWUM NuTakeM, Y 3ajegHUUKUM npenopykama CBeTcke
opraHu3aumje 3a MHTeNEKTYa/IHY CBOjUHY Takohe cy fate ogpefeHe CMepHULE, 3a pas/inky
0f peluera 13 gomaher 3aKoHa O XXMroBMMa KOjU He CafpXXv HU jefHy ofpefdy y Tom
cmucny. Haume, npenopykama je nMponucaHo fa YKO/IMKO je O3Haka no3Hata Makap y
jedHOM oA Tpu AeuHMCaHA CeKTopa jaBHOCTKM, cmatpahe ce fAa je no3Hata y TOj ApXKaBW.
[arbe, YKONMKO je Makby CTeneH Nno3HaToCTM OCTBapeH Makap Y jelHOM 0f Ta TpU CEKTOopa,
MOXKe OMTM cMaTpaHa Mo3HaTOM Y TOj ApXaBu. HanocneTky, HaBoau ce Aa y KOHKPETHOM
CNyYajy O3Haka Moxe OMTM cMaTpaHa NO3HATOM W OHAA Kafa Huje Mo3Hata WAM Makbe
no3Harta H1 y jeAHOM O[] pefieBaHTHUX CceKTopa jaBHOCTW. OBaj Tpehu cTaB yHoCK ofapeheHe
HejacHohe, anu BepyjeMo fa je maeja buna aa ce 3aWTUTa NPYXMU U OHOM 3HAKYy KOju je
no3HaT y Apyroj Apxasu unaHuun. Takohe, Mely hakTopuma Koju ce Hehe 3axTeBaTut
HaBOZAM Ce M 3axTeB fia je 3HaK MO3HAT LUMPOKO]j jaBHOCTU Y Toj ApxaBn®™. Ha Taj HaumH je

1 U3PUYMTO UCKIbYYEH APYrn cucTeM ofpehiBarba peneBaHTHe jaBHOCTH.

NctnHa je fa je Yy W3MI0XKEHOM pellewy K3 3ajefHUYKMX NPenopyka YunHeHo
KBaHTUTATMBHO CTEMeHoBawe A0 OoApefeHOr HMBOA — M [a/be 0CTaje HejaCHO Koju
npoueHaT peneBaHTHOr CEKTOpa jaBHOCTW je noTpebaH ga 6GM ce O3Haka CMaTpana

MO3HATOM.

[Ipyru cUcCTeM je cucTeM OMLLTE jaBHOCTM, KOjU je mponucaH y npasy CAJ>*®

. Jakne, oBaj
npUCTyn nojgpasymesa [a Ce 3axTeBa [a je 03HaKa Mno3Hata y LefIoKyrnHoj jaBHOCTU, 6e3
063Mpa Ha TO Y KOjUM KpyroBuma ce npomeTyje Npor3BoAaoM 06eneXXeHM 03HaKOM, Kao U
Ha HeroBy creymuyHoct. OBako fAedmMHMCaHa jaBHOCT MofpasymeBa 3HATHO BULUU

CTaHAapA Koju je Texke gocTuhu, a u fokazaT. Harme, Kako 61CMO MCUTaIN NPeaHOCTU

2% Ynaw 2. cTaB 1. Tauka L 3ajeHNuKMX Npenopyka.

%% ycBajarbem TDRA 2006. rogyHe HanyLUTa ce CUCTEM HULLe Yy npakcy opraHa CAJ v ycBaja ce NpuHLMN
OMLITe jaBHOCTW Kao peneBaHTHe. 3a Bule O ToMe BuaeTu: Beebe Barton, ,,A Defense of New Federal
Trademark Antidilution Law*, Fordham Intellectual Property, Media & Entertainment Law Journal, Vol. 16,
Issue 4, 2006.
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HeoCTaTKe OBOr pelleta Yy OAHOCY Ha MPUCTYM 3acTyn/beH Yy Aomahem npasy,

n3n10XXMheMo TeoprjCcKe CTaBOBE KOjW ONpaBaBajy Heroso nocTojambe.

MpoLumpeHa 3aWwTnTa Npy»a ce y 0AHOCY Ha NPON3BOAE KOjU Cy Apyraynju of OHUX Koju
cy obyxBaheHe 3alITUTOM O3Hake Yy nuTawy. NMonasehn of paHumje ofpeheHnx pasnora
npy>xarba MpOLUMpPEHe 3alTuTe, MOCTaB/baMO NMuTare fa /M je 3a HacTynawe oapeheHnx
nocneguua (a caMmm TMM M HapyllaBawe ()yHKLMja No3HaTe 03HAKE) HY)XKHO fa OHa byae
nosHata ¥ y jaBHOCTU KOja He TaHrupa npousBog y nuTaky, WA je JOBO/bHO Aa Oype
4yyBeHa CaMO Yy pefieBaHTHOM KpYry jaBHOCTW. YKO/IMKO Ce Kao MepofasaH Nnpuxeatu Taj
meTof (oapeheH (PYHKUMjOM MpoLIMpeHe 3alliTUTE), OHAA Ce YMHU [0BO/bHMM [a O3HaKa
Oyfe no3HaTta camO Yy pefieBaHTHO]j jaBHOCTM, jep he ynpaBo Yy O4HOCY Ha kY 6UTK
ocnabrbeHa MHQopmaumoHa (yHKUMja 3awTuheHor 3Haka. [ake, npolvpeHa 3alituta
MOCTOjM jep je 03HaKa nocTasia TO/IMKO No3Hata, Aa he Ko peneBaHTHe jaBHOCTM BP/IO /1ako
HacTaTV HapyllaBame teHe PyHKLMje ycnes ynoTpebe 3a gpyradvje npovssoge, umajyhu
y BMAY jaunHy acoumjaumja Koje ce y Be3u ca koM cTBapajy. Ctora je upeneBaHTHO fa v
Jje 03HaKa no3HaTa 1 KOA LUMpe jaBHOCTU — HeHa (hyHKLM]ja Y OLHOCY Ha Ty LUMPY jaBHOCT

MOXa 1 Hehe BUTK HapyLUeHa.

HaBefeHO ce MOXe MpuXBaTUTW Kao OCHOBAHO Kaja je ped O HaHOoLewy LuTeTe
AMCTUHKTUBHOCTM WM penyTaumju, MehyTum Kaga je 0  ucKopuwhasamwy
AVCTUHKTUMBHOCTY UM penyTauuje pey cuTyauuja je avjameTpasiHO CynpoTHa. Havme, aa
61 Mo3HaTOCT Xura 6una mckopuwiheHa ynotpebom y Be3u ca ApyrayvjuM rnpon3BoaoM,
HEeONXO0AHO je 4a OHa MOCTOjM Y CBECTU OHUX YYECHMKA Ha TPXXMLUTY Y Be3u ca Kojuma ce
rno3Hara 03HakKa HeoB/lalWheHO KOPUCTW. Y CynpoOTHOM, Kajia 03Haka He 6u 6una nosHata 'y
[aTUM KpYyroBuma, OHAa HeHO Kopuwherwe He 6V NpeAcTaB/basio ,,0ecrnnaTtHy BOXhY",
nMajyhu y Bugy fa nvue Koje je HeosnalwheHO KOPUCTU Of Tora He 61 Y)KMBaNo HUKakBe
npegHocTh. CXO4HO TOME, Hall je 3aK/bydak Aa je Nno3HaBake 03HakKe y ApYrum Kpyrosuma

HY>KHO fja 611 MocTojana pajtba CKopULhaBatba HeHe AUCTUHKTUBHOCTM UK penyTauuje.

HaBsefeHa aHann3a nokasyje fa je 0CHOBaHO oapefuBarbe peieBaHTHe JaBHOCTW Kao Lumpe

0[}, OHE KOja ce TU4e camo Npou3BoAa Koju je 06yxBaheH 3alTUTOM XWra y nutary Kaga je
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pey o0 jefHoj paatn nospede (Mckopuwhasawy). MehyTm, Takohe je nokasana ga Hema
OCHOBa 3axXTeB [la MO3HATOCT NOCTOjU Y FeHepasiHOj jaBHOCTW, AaKne Uy OHUM KpyroBuma
KOju He TaHTrMpajy HX jeqHy OA ABe BPCTE NPOM3BOAa Y NUTaky Kajda je pey 0 HapyluaBaky

AVNCTUHKTUBHOCTY UMK penyTaumje.

nak, 3aroBopHMLM NPUCTYNa 3axXTeBa OMLUTE jaBHOCTU Kao HEeroBo OnpaBjakbe NCTUYY Aa
ce 0Bako omoryhasa pe3epBMCAHOCT MPOLUMPEHe 3aluTuMTe caMo 3a Maso 6poj nocebHO
Mo3HaTWX O3HakKa. UvMHWM ce onpaBfaHMM 3aK/by4yak [a je M3BECHO [a 0BakBO opehere
pefieBaHTHE jaBHOCTY MOKa3yje fa pas3/ior NPOLUMPeHe 3aluTUTe Y TOM CUCTEMY HE NEXKU Y
TOMe LUTO je no3HaTa 03Haka nogo6Ha 3a nospedy Behum 6pojem pafrKn 04 CTaH4APAHUX

03Haka, Beh [a pasnosu fexe y Heuemy Apyrom.

YouaBaMo Caja, 3a pasnuKy Of MOYeTHe Mo3uuuje Y OBOj aHa/M3W, [4a MOCToje YeTUpK

moryha cuctema ogpehunBarba pefieBaHTHE jaBHOCTY:

PeneBaHTHa JaBHOCT 3a >XWroMm 3awTtuheHu npoussof (npucytaH y pgomahem un y
3aKoHOAaBCTBY EY);

PeneBaHTHa jaBHOCT 3a MpOM3BOL Y OLHOCY Ha KOjU Cce O03Haka HeosnawheHo
ynoTpe6/basa;

PeneBaHTHa JaBHOCT Ka0 YKYMHOCT YYeCHMKA Ha TPXKMULUTY KOjU YMHE pPefieBaHTHY jaBHOCT
3a XXUrom 3aTuheHn NPou3BOL M MPOM3BOL Y OLHOCY Ha KOjU Ce >XWUI HeosnawheHo
ynoTpe6/basa;

OnwiTa jJaBHOCT KOja nojpasymeBa YKYMHOCT CTaHOBHULUTBA Ha 0ApeheHoj TepuTopuju.

Takohe yoyaBaMo fAa je AepuHMCare peneBaHTHe JaBHOCTU Y AMPEKTHOj 3aBUCHOCTU Of
pasnora NpoLUnpeHe 3alTuTe. YKOIMKO Ce Kao pasnor y3me nofobHOCT OBMX O3HaKa 3a
nocebHe pare noBpefde, OHAA KOHCTaTyjeMO fa peneBaHTHa jaBHOCT Tpeba ga Oype
ogpefheHa y 3aBUCHOCTW 0f, KOHKPETHOr C/lyyaja OAHOCHO paftbe Y OAHOCY Ha Kojy ce
3alWTUTa nNpyXka. Y cnyyajy HapyllaBawa AUCTUHKTUBHOCTW WAW yriefa, peneBaHTHa

jaBHOCT Tpebano 6m pa 6yae ofpeheHa Kao nof CTaBKOM jefaH. Y OAHOCY Ha
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nckopuwhagare ANCTUHKTUBHOCTY WX yrnefa, pefeBaHTHa jaBHOCT Tpebano 6u ga byae

ofpeheHa Kao nof Ta4ykom Tpw.

be3 063npa Ha npucTyn oapehery penieBaHTHE jJaBHOCTW, NOTPEOHO je AethHMUCATU Ha KOju
HauMH MO3HATOCT Tpeba LEHUTW Yy OKBUPY TakKo AeuHMCaHe pefieBaHTHE jaBHOCTMW.
Hanme, HaBefleHO nofpa3ymMeBa aHan13y OBOr MojMa y fiBa fnpasua — TepUTOpUjaiHN 4eo
HEeKe Ap)KaBe-pernje y OAHOCY Ha KOjU Ce peneBaHTHa jaBHOCT MMa WUCNUTaTK, Kao U y
CYLUTMHCKOM, KBaHTUTATUBHOM CMUCAY KOjU [€0 peneBaHTHE jaBHOCTWM MpeAcTaB/ba
[0BO/baH KpPYr fMua ga bu ce o3Haka cmarpana nosHatom. O noTokem he 6uTK BULLIE peyun
y HapefHOj rnaBun 0BOr Aena auceprtauuje, rae hemo aHanM3npaT 04HOC KBaHTUTaTUBHUX
N KBaIMTATUBHUX KPUTEPUjyma 3a yTBphMBare NO3HATOCTN O3HaKe. Y Ofe/bKy KOju crneau
ncnutahemo pasnnyumTe NPUCTyne oapehera TepUTOpPUjaIHOT acrnekTa NuTakwa pesieBaHTHe
JaBHOCTW, Y HacTOjakby Aa AethMHULLIEMO OHaj Koju 61 610 y cknady ca ogpeheHnm nojmom

MO3HATOCTU U APYTVIM KPUTEPUjyMMMA 3a HeroBY MPOLEHY.

TepuTopujanHn acnekT

OBO nuTare 0f Beher je 3Hayaja KoJ, 03HaKa Koje BaXe Ha NMOBPLUMHCKKM Behoj TepuTopuju,
MoMyT 03HaKa Koje ce LUTUTe XXNroM EBpPOncKe yHMje, Hero Kof 03Haka Koje cy 3awwTuheHe
camo Y jefHoj apxasn. MehyTuMm, cMaTpamo Aa je nuTarbe pefieBaHTHe JaBHOCTU Y OAHOCY
Ha TEPUTOPKjYy YECTO NUTaHEe Koje he nMaTu NpakTUUHM 3Ha4aj Kaja je pey o AoKasuBakwy
nosHaroctu, umajyhu y By yobuyajeHo [oCTaB/baHe [oKase y 0BOM norneay. MNpumepa
pagu, HaBefeHa MmpobriemaTuka nogpasymeBa OMpefe/betbe O TOMe fa /M je [OBOSbHO
[l0Ka3aTn No3HATOCT 03HakKe y ofpeheHOM [eny jaBHOCTU KOju Ce Hanasn camo y jeHOM
[leny TepuTopuje 3em/be Y KOjOj je O3HaKa 3awiTuheHa, WAM je HEOonxoAHO fda TakBo
NCNUTMBaKE MOKpUje Leny Teputopunjy? Kako cmo Beh Harjacunm, OBO NUTawe Of
nocebHor je 3Hayaja 3a EBponcky yHujy, Te hemo ykasaTu Ha CTaB Koju je 3ay3eo ECII,

yMMe je oapeano GUTHO NPaBuIO0 Y NPUMEHWN OBOT UHCTUTYTA.
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Pey je 0 npegmety Iron Smith kft v. Unilever NV**, y kojem je ECI ogiyunsao o
npuroBopy npoTMB npujase 3a >Xur ,be impulsive“ npen mahapckum 3aBogoM 3a
WHTENEeKTyaNHy CBOjWHY, @ MO OCHOBY C/IMYHOCTM Ca PaHWUjUM KOMYHUTapPHUM XXUTOM
»Impulise®, Te N0 ocHOBY ofpef6e Koja perynuiie 3aliTUTY NO3HaTUX Xurosa. Mmajyhu y
BUAY [a je Hocwual, paHujer >Xura [OCTaBMO [0Kase O MO3HATOCTM XWra y CamO HEKUM
ApXaBama ynaHuuava, Ntannju n YjeamweHoMm KpasbeBCTBY, MOCTABW/O Ce NMUTaHbe MOXe
NI Ha OCHOBY Tako YTBPHEHOr YMHEHUYHOr CTara Aa Ce YCMoCTaBy HeomnxofaH CTaTyc
O3Hake ca penyTauunjom 3a notpebe BpLUEHa 3aliTUTe NpeMa 03HauuW Koja je npujas/beHa y
Mahapckoj. KOHKpeTHO, nuTawa Koja Cy Yy OBOM npeAMeTy nocTaB/beHa ECTI-y cy

cnepeha:

[a nu je 3a noTpebe NpMrosopa NPOTVB O3HaKe Y je[lHOj APXKaBW YaHULM [0BO/LHO [a ce
YTBPAY Aa 03HaKa yXKuBa penyTtauunjy y jeaHoj (4pyroj) Ap>kasu YnaHuLm?

[da nn ce Kputepujymn KOju Ce TU4y MpOLEHe Aa /M je O3HaKa Koja ce LUTUTK
KOMYHUTapPHUM XXWFOM 030W/bHO KOpulheHa WMajy MNPUMEHUTU U Y  KOHTEKCTY
TepUTOPUjaSTHUX KPUTEPUjyMa 3a NPOLEHY TOra fa /i 03HaKa y»KuBa penyTtauunjy?

[a nn Hocunay, mpasa Ha 03HaUW KOjU [JOKaXe penyTauunjy y HEKUM ApxKaBaMa YnaHuLama,
Koje npeAacTaB/bajy 6utaH fieo Teputopuje EBporcke yHuje, MOXe Takofhe 6uTyn obaBesaH
[ia OCTaBW 1 pefieBaHTHE JOKase Y OAHOCY Ha [jpXKaBy Y K0joj Xenu Aa KOPUCTU 3auTuTy?
YKONNKO je OAroBOp Ha MPEeTXOLHO NuTawe HeraTvBaH, fa M je TayHo fa ycneq
HeYNo3HaTOCTW JaBHOCTW Y ApXXaBW YMaHULUM Y KOjOj Ce 03HaKa He KOpUCTM Hehe 6UTK
UCNyeH W LOAATHW YC/IOB MPOLUMPEHE 3alUTUTE, MOCTOjarke LTeTe MO AUCTUHKTUBHU
KapakTep W penytauujy WAM HbUXOBE HenojasHoO uckopuvlhasawe? KakBe [oKase je
NnoTpebHO fa A0CTaBM HOCU/AL, XWra Kako Ou [oka3ao fa MocToju WUCMYHEHOCT OBOr

Apyror ycnosa?

OunrnegHo je ga ce MocTaB/beHa MWTakba TUYY YNpaBo AWeMe O TepUTopujasiHoj
ofpefeHOCTN KpuTepujyma 3a yTBphMBare MO3HATOCTWU, MMajyhu y BUAY peneBaHTHY

Ap>XaBy/pernjy y Kojoj je o3Haka y nutawy pernctposaHa. ['lpe Hero LITO M3HECEMO 3ay3eT

% Mpecyaa EBponckor cyaa npasge y npeameTy Iron Smith kft v. Unilever NV, C-125/14.
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ctaB ECTI1-a, 3agp>xahemo ce KpaTKo Ha Au/iemMn Y Be3n ca NuTakeM O MPOLeHW MocTojarkba
030u/bHe yrnoTpebe 3awwiTuheHe 03HaKe Y OLHOCY Ha MPOLIEHY MO3HATOCTN — Ha paHujem
MECTY YKasaJim CMO Ha 3abyHy Yy Be3u ca OBMM MNUTakeM Koja MOCTOjU Yyc/ef cTasBa
BpXOBHOI KacauuoHor cya®®’. Haume, Halle je MULL/bere fga ce npoueHa 036ubHe
ynoTpe6e 03HaKe 1 NpoLeHa NO3HATOCTM 03HAaKe He noAyaapajy, Tj Aa n3jefiHa4yaBakbe 0BMX
3axTeBa HWMKaKo He 61 6VMNO onpasfaHo. [pyrum peymma, MULL/bEHA CMO [a CYy [0Kasu
HEONXOAHW 3a [AOKa3uBawe 030M/bHE YNoTpebe fJaneko Mawer cTaHjapfa Of [oKasa
noTpebHUX 3a [OKa3uBarwe cTaTyca nosHatocTu. [asbe, Kako je TO paHuje NojallHeHo,
NPUINKOM [OKa3vBarba pernyTauuje noTpebHO je JokasaTh Aa O3Haka y nuTawy 3ancra
HocM ofpeheHe jake acouumjauuje, Aa BpLUIM CBOjY (YHKUMjYy pa3fMKoBara MOCEOHO
e(mkacHo, AOK HaBefeHO HuMje Of 3Hayaja 3a [oKasuBarbe 030M/bHe ynoTpebe — nuTare
ynoTpeobe je 3aXTeB KOju Ce OLHOCK Ha CBaKy O03HaKy, Npe cBera Ha 03Haky ca yobuyajeHom
CHarom obenexaarba. Halle je MyL/bere Aa Tpeba CTPOro pasIMKoBaTh 0Ba [iBa 3aXTeBa,
Te [ja 3aXTeB ynoTpebe Kao 3aXTeB OApXKaBara XMra y BaXKHOCTM Ba/ba TYMaunUTH NOTMYHO

He3aBMCHO o[ penyTauuje o3Hake. OBakaB CTaB 3ay3eo je n ECIT.
Kaga je pey o gpyrum noctas/beHuM nuTawnma, ECI je Hawwao:

moryhe je aa no3HaTocT 6yfe yTBpheHa Ha TEPUTOPKM)N ApPXKaBe YaHWULIE Koja HMje OHa 'y 0
K0joj ce 3awTuTa Tpaxu, Te he ce cmatpatu Aa O3HaKa Yxuea penytaunjy y EBpOMCKO]
YHUjU YKONUKO Ta TepuTOpnja NpeacTaB/ba beH buTaH [eo.

YaK 1 YKO/IMKO je penyTaumja cTedeHa y OKBMpPY Aena EBporncke yHWje, an He Y jaBHOCTU
peneBaHTHOj 3a ApPXKaBy YiaHULY Y KOjoj ce 3allTuTa Tpaxun, Hocunal, npaea Ha o3Hauu he
MNaK YXXuMBaTu MPOLWMpPeHy 3alTUTY YKOMKO [JOKaXe [a KOMepumjaHO 3HadyajaH feo
JaBHOCTW y TOj Ap>KaBW Npeno3Haje 3HakK, cTBapa Be3y M3Mely ABa CynpoTCTaB/beHa 3HaKa,
Kao 1 fa nocToju CTBapHa M TPeHyTHa NoBpefa HeroBor npasa, 04HOCHO 030M/baH PU3NK

Aa he [0 Takse nospefe fohu y 6yayhHOCTW.

3noxeHum ctaBoM ECI1 je cTao Ha CTaHOBMLUTE fa Ce 3a NPOLeHY NO3HATOCTY 03HaKe He

MOpa 3axTeBaTV MO3HATOCT Yy PefieBaHTHOj JaBHOCTU Yy CBaKOM fefny Teputopuje Ap>Kase-

27 Bym thycHoTy 176.
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pervje y Kojoj »ur Baxu. IMoTepheH je NpuHUMN GUTHOr Aena peneBaHTHE jaBHOCTU.
MokywaheMo cafa Aa aHa/lorHo MPYMEHWMO YCTaHOB/LEHO MpPaBM/IO U 3a YTBphUBarbe
Mo3HaToCTU y OKBUPY jeflHe [pXase — npuMepa pagw, mMorno 6w ce cmarpatv ga je
ofpefeHa O3HaKa Mo3HaTa Mako je NMPWUIOXKEHUM AoKa3nma obyxBaheHa camMoO jaBHOCT
jeqHor rpaga — YKOMMKO TakaB [e0 jaBHOCTW Mpefcras/ba OUTaH [e0 Yy OAHOCY Ha ueny
apxasy. Takohe, nocebHo youyaBamo fa je ECI oBae yBeo jefaH cTaHaapd A0 Taja
Heno3HaT Yy MNPUMeHW OBOr WHCTUTYTa — CTaHAap4 KOMepLuujaiHO 3HavajHor gena

jaBHOCTU?®.

Cyq je pasrpaHM4Mo jaBHOCT Y OAHOCY Ha KOjy Ce npouewyje ga v noctoju nospeaa, u
JaBHOCT Koja je noTpebHa 3a yTBphMBarbe MO3HATOCTU, W jaCHO WX KBa/UTATUBHO
pasaBojuo. Hamme, YKOMMKO je 3a NoTpebe ocTBapvBarba 3alTUTe HEOMXOAHO [0Ka3aTh Aa
MOCTOjXU CTBapHa nospeda unu 036u/baH PU3MK da A0 e Aohe, 3a TO je HeonxoAHo

[0Ka3aT fa noctoju Besa”™

ofpeheHor Kea/mMTeTa y CBECTU MOTpOWaya. Y cnydajy
N3NOXEHOT MpeaMeTa, 03HaKa Huje yKusasa nosHaTocT y Mahapckoj, anu je cyg CcTao Ha
CTaHOBMLUTE [a YKOMMKO HOCWNaL, >Xura [OKake fa KOMepuujasHO pefeBaHTaH [eo
jaBHOCTM Yy Mahapckoj mnoBe3yje 03HaKy ca CynpoTCTaB/beHOM 03HaKOM Ha ofpeheHn
HauuH, Hocunay he vmatu npaBa Ha 3awTWTy. M3 oBakBor oppehewa jacHO je fa
KOMepUMja/IHO 3HayajaH [e0 jaBHOCTU HUje UCTO LUTO WU pefeBaHTHA jaBHOCT Yy CMUCNY
ofpeabe Koja perynuiue 3axTeBe 3a yTBphere No3HaToCcTn. MehyTum, MULL/beHa CMO Ja je
TELIKO NPeLM3HO 0ApeanTn AOMETe OBOr MojMa, KOMepULMjanHO 3HavajHor Aena jaBHOCTH
y jefHOj apXaswu, nMajyhu y Buay Aa je y 06pasfiokewy Of/yKe M30CTa0 6WUI0 Kakas

napameTap Koju 6u ra 6avxe gedrHmcao.

2% KoHKpeTHO, y cTaBy |l n3peke nomeHyTe npecyde Hasogw ce: If the earlier Community trade mark has
already acquired a reputation in a substantial part of the territory of the European Union, but not with the
relevant public in the Member Sate in which registration of the later national mark concerned by the
opposition has been applied for, the proprietor of the Community trade mark may benefit from the protection
introduced by Article 4(3) of Directive 2008/95 where it is shown that a commercially significant part of that
public is familiar with that mark, makes a connection between it and the later national mark, and that there
is, taking account of all the relevant factors in the case, either actual and present injury to its mark, for the
purposes of that provision or, failing that, a serious risk that such injury may occur in the future.

% O noce6HOj MI1CAOHO] BE3W FOBOPUAN CMO Y ApPYroj rNasu NPBOr Aena avcepTaumje, ¢ Noce6HUM OCBPTOM
Ha CTaB Koju je 3ay3eo EBponcku cyg npasge y npeamety Intel Corporation Inc v. CPM United Kingdom
Limited.

193



1)

OBakaB MpuUCTYN MNoAyAapaH je ca pelleweM Koje cagpyke U 3ajefHWYKe MPenopyke, y
paHuje UMTUPaHOM YnaHy ABa. Hamme, HaBefleHO NpefcTaB/ba WNPOK NpUCTYN ogpehery
TepuTopujaiHOr AoMalliaja rojma no3HaTocTh 03Hake. Ha oBoM MecTy hemMo ce 3agpxatu
Ha YMHEeHVUM [a je nMpeMa HaBefeHOM CTaBy CyAa, a M MpemMa CropHOM u4fiaHy 2 cTas [
Tauka 2°° 3ajegHuukux npenopyka, Moryhe fa ce Mpyu 3aliTUTa U OHOj O3HALW Koja
HMje Mo3HaTa y ApXaBu YnaHWLUM Y KOjoj ce 3alliTuTa 3axTeBa. HaBefeHM NpuHLMN MOXAa
MMa onpasfarba Yy PErMoHasHUM cUcTeMMMA NonyT EBPOMCKe yHWje, The BaXKW Hayeno
JEAVHCTBEHOT TPXMLITA U rAe 61 ce 0BAKBMM peLLIeeM OHO W MOAPXano Kao 1 a bu ce y
KpajH0j MMHUJU NOAPXan TUTYNapU >KMroBa Kao npunagHuka jegHe npvBpefHe LenvHe.
C apyre ctpaHe, npumehyjemo fa ce 3ajeHMYKe NPenopyke He oA4HOCe camo Ha EBporcky
yHujy Beh Ha cBe 4ynaHuue CBeTCKe opraHu3auumje 3a WHTeNeKTyasHy CBOjUHY, Mehy
KOjVMa je MHOLUTBO MojeAMHa4YHMX 3eMasba, nonyT Penybnnke Cpbuje. Moxkemo ncnmutartu
NOMET OBaKBe Npenopy4eHe oapeade, OAHOCHO LWTa 61 Ta4yHO 6MO Pa3Nor HeHe AocneaHe
nprmMeHe y gomahem cucTemy, Tj. KakBe 61 nocneguue umana. [locnefHoM NpMMeHOM OBe
ofpesnbe 3ak/byumno 6v ce Ja HOCWMaL, >XWra 4ymja je O3Haka no3HaTa y CekTopuma
peneBaHTHe jaBHOCTW Y HEKOj APYroj ApXKasu, a He Cpbuju, numa npasa fa ce CynpoTcTaBu
yrnoTpebu CBOI UM CANMYHOT 3HaKa ¥ TO 3a 0benieXxxaBare 6110 Kojux npounssoga. Mmajyhu
y BUAy fa yyecHuuu gomaher nmpomeTa y TakBOj CUTyauuju HUCY YMNO3HATW ca CTapujoM
03HaKOM, MU He BUAMMO Ha KOjU HauMH 6U Ce HeH yrneg van AUCTUHKTUBHOCT MOrao
HapyLUIUTK WA UCKOPUCTUTU. Takohe, He BUAUMO HAYMH Ha Koju 61 Hactana moryhHocTt
3abyHe Kof noTpollaya, OLHOCHO ga 6v [OWo [0 Hapyllasarma OWI0 Koje 0f >KUrom
3awTnheHnx yHKumja o3Hake. CXOAHO HaBeAeHOM, MU Ce CMaXKeMo ca AefioMm Teopuje
Koju ynyhyje KpUTVKe 0BaKBOM peLuerby>’l, 1 cMaTpaMmo fa Hema MecTa OBaKO LUMPOKOM
ofpehewy TepuTOpWjasHOT acrekTa MO3HAaTOCTM O3Hake. Kao [Be HajBehe 3amepke

youaBajy ce cnegehe nojase:

HeornpasAaHO LLNPOKOM TEpVITOpVIjaIIHOM 3alUTUTOM MO3HATUX O3HaKa LITETU CE NTIOKaTHUM

YUYECHULMMA Ha TPXXULWITY. 3abpaHoM ynoTpebe UCTe UK CIMYHE 03HAKE Ha TPXULLTY rae

390 pey je 0 0apeA6M KOjOM je NPOMMCaHO fa ApXaBa UnaHnLa MoXe Ja YTBPAM Aa je 3HaK MO3HaT YaK 1 oHja
Kafja HMje No3HaT HATU jeAHOM PeneBaHTHOM CEKTOPY jaBHOCTM Te ApXKaBe.

%1 Grinberg Maxim, “The WIPO Joint Recommendation Protecting Well-known Marks and Forgotten
Goodwill”, Chicago-Kent Journal of Intellectual Property, 2005.
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OHa Huje rno3HaTa He LITUTK Ce HW jedHa XXUrom obyxeaheHa (pyKumja, AOK Ce ca apyre
CTpaHe gomahum Tproeuuma yckpahyje npeaHoCT Kojy 61 0CTBapuIM OCNnatareM Ha HEKY
noctojehy 03Haky. Y KpajiwOj NMHMjKM, OHM he YynoXxutn opgpeheHa cpeacTea Yy
OCMMLL/baBake N pa3Boj HOBe 03HaKe, YuMe he HY)KHO 6UTK U3N0XKEeHW LOAATHOM TPOLLKY.
He cmatpamMo HenerMTMMHMM OCnakare Ha Tyhe O3Hake OHAa Kafa TO He BOAM 3abyHu

mef)y noTpoLLaymMmMa nnu owteherwy hbUX0BUX APYTrUX PYHKUK]a.

Takohe, 0BaKBO peLlerbe WTETW U NoTpowayvnma, nmajyhm y sugy Aa he ce KpajHu TpoLuak
[OAaTHUX ynarawa y pasBujare M OCMULL/baBake HOBE O3HaKe /IOKa/IHMX Tprosaua Ha
Kpajy NpeBaITK Ha kX, Y CKNagy ca OCHOBHOM EKOHOMCKOM NI0rMKoM. Takohe, Kao jefaH
0f, aprymeHara y npwunaor OBOj TBPAHbW HaBOAM ce M Aa he moTpowayy Takohe mmatu
ofpefeHn Tpowlak yrno3HaBaka Ca HOBOM O3HAKOM M Be3uBama acouujayuja Kojum he
NOeHTUMKaBaTX MPOU3BOA KOju je oM 06enexxeH. CmaTtpamo Mnak aa OBaj aprymeHT
HMje Ba/baH, jep je pey ynpaBo O CUTyalMju Kaaa ce crnpeyaBa ynoTpeba O3HaKe Koja je
C/IYHA UM UCTa OHOJ KOja HMje Nno3HaTa Ha TOj TEPUTOPU)U, HEro Ha Hekoj apyroj. CTora,
cmartpamo [a, U Kafa ce 3awwTuTa He 61 npy)kasa 0BOIMKO LUMPOKO, MOTpOLLaYn 6u onet
OV M3N0XKEHW UCTOM TPOLLKY YNo3HaBaka ca HOBOM 03HAKOM, 3aTO LUTO UM paHuja Huje

6una nosHata.

Mwun ocTajemMo MNpu CcTaBy [a je Yy KOHKPETHOM C/yyajy Hajjauym pasnor 3a yckpahuBare
0BaKO LUMPOKE 3alTUTE UMHEHMLA [a je >KUr TepuTOpWjaiHO NpaBo, W Aa Herosa
MO3HATOCT CTOra Tpeba fAa 6yae LeweHa y OKBUPY TEPUTOPUMjE Y KOjoj Ce 3aluTuTa npyxa.
Takohe, nmajyhn y Buay fa He 6u gowwno Ao owTehewa 3aWTMheHnx QyHKLUKja Xura y

N3HETOM MpumMepy, CMaTpamMo a HEMa H/ OCHOBa 3a OBO MNMPOLUNPEH-E.

Y amepuyKoj Teopuju ce Kao NpuMep rfe je YCBOjeHO OBaKBO pelleHe HaBoau npeamet
“Grupo Gigante”**?. Hame, 0Bfe je 3aLUTMTa NpYXXeHa HaBefeHOM Ha3uBY OAHOCHO 3HaKy
KOjuUM je 03HayaBaH MO3HATW /laHal, MEKCUMYKMX PecTopaHa ca Tpaavumjom AyroM Mpeko

YeTpAeceT roanHa. TYXKeHW je HaKOH TPWAECET roayHa NocTojatba OBOI PECTOpaHa, Koju je

392 | bid.
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6vo nonynapaH mehy rpafaHnMa Tekcaca U OKOMHMX 061acTU AMEPUKe, OTBOPUO NaHall
nu/bapa Nof WUCTUM Ha3MBOM. TeK HaKOH AeBeT roAvHa Of Kaja je TY)XXEHM 3anoyeo
MoCNoBake Noj OBUM Ha3MBOM, TYXXMNal, je 0TBOPMO CBOj NpBum pectopaH y CAL. Mnak,
amepuyKn CyAoBU MPYXWAW CYy 3alITUTY TYXKouy, HaBodehn fa je y BpeMe noyeTka
Kopuwherwa Mnaher 3Haka oBa O3Haka Beh 6Guna no3Hata Yy pPeneBaHTHOM CEKTOpY

jaBHOCTW, 6€3 063Mpa LITO HKje 610 YnoTpebe 03HAKE HAa aMEPUUKOM TPXXULLITY.

Mako 4ecTo KOMeHTapucaHa y HaBefeHOM KOHTEKCTY, npumehyjemMo [a je oBa OAJ/lyKa
aobap npumep opycTajakba Off 3axTeBa YnoTpebe 3HaKa KOju ce cmaTpa Mo3HaTMM Ha
TEPUTOPUjN TAe Ce 3allTUTa TPaXW, MaKo Y KOHKPETHOM CNyyajy nocTOoju Mo3HaTOCT
3Haka Ha TOoj TepuTopuju. OBaj NpeaMeT HUje NPUMepP MNpyXKara 3aliTUTe OHOj 03HaUWU
KOja Y)MBa MO3HATOCT Ha TEPUTOPWjM HeKe [pyre [Ap)Kase, Kako je TO, MO Hallem

MULL/bEHY EKCTPEMHO, NPeAN0oXKeHO 3ajeHNUYKM NpenopykKama.

CXoHO cBeMy HaBeAeHOM, MOXEMO 3aK/byynTu [a je nuTawe TepuTopujaiHe
ofpefeHOCTM MojmMa pefieBaHTHe jaBHOCTM MuTake MOBOAOM KOjer NnocToje  pas/iMynTu
npucTynu y Teopuju n npakcu. Mmajyhu y Bugy paHuje n3Heta 3anaxara 0 pasfosvma
MPOLUMPEHe 3alUTUTUTE NO3HATMX O3HaKa, 3aK/by4dyjemMo [a Hema OCHOBa 3a oapehumBarbe
peneBaHTHe jaBHOCTM Kao OMLITE jaBHOCTW. Takohe ce YMHW [a Ce MOXe HarpaBuTy
pa3nKoBame AeUHMCarba pefieBaHTHe jJaBHOCTM OHAA Kafa ce CTaTyc NMo3HaToCT yTBphyje
MOBOZOM KOHKPETHe MnoBpeje, Kaga he y 3aBUCHOCTU Of Npupoge nospede (HapyluaBara
nnn nckopuwhaeawa ANCTUHKTUBHOCTM OAHOCHO Yrnefa) oBaj rnojaM YMHUTW JaBHOCT Ha
TPXULUTY NPOM3BOAA KOjW Ce 06eiexaBa CrOPHOM 03HAKOM, OAHOCHO jJaBHOCT Ha TPXULLTY
npon3Boja Koju ce 0benexxasajy CrOPHOM U CTapujoM 03HaKoM. C apyre cTpaHe, MOXeMO
pa3nnMKoBaTh N fednHMCabe pefieBaHTHE JaBHOCTU Y CNydajy Kaja ce CTaTyc no3HaTocTu
yTBphyje HeBe3aHO 3a KOHKPETHY MOBpeay Yy nuTawy, 0 Yemy he GUTKM peun y [darbem

TekeTy %,

%03y tpehoj rnasm Apyror Aena AucepTauuje.
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VI.

3aK/byyak NpBe rna.se Apyror fena avcepTaunje

Y 0BOM [efly paja aHaausupasm CMO MOjMOBE OfLUTENOo3HaTor 3Haka WM O03Hake ca
penyTaunjoM, Kao U pasivke y KpUTepujymMuMa KOju Ce MpOoLeYjy MPUIMKOM HUXO0BE
naeHTUMKaLmje. YTBPANAN CMO Aa MOCTOje CafpXXMHCKe pasnnke usmehy o0BUX

nojMoBa Te fia He Tpeba NpuMeHnBaTK jeaHaKe KpUTepUjyme.

Takohe, aHanm3upajyhv  nojefMHa4YHO  KpuTepujyme  nponucaHe  3ajefHUYKUM
npernopykama yTBpAWAM CMO fga noctojeha meTofa MpoueHe Mo3HATOCTU MMa UCyBULLe

OTBOPEHUX MUTakba, Te fla je HEONXOAHO HEKE KpUTepujyme aedmHMCaT Kao 06aBe3He.

NcnnTtyjyhm pasnnumTe npucTyne gerHucary peneBaHTHE jaBHOCTU, YTBPAWAM CMO [a je
OBOM NUTaky MOTPe6HO Apyrayvje NPUCTYNUTU Kaja je ped 0 yTBphuBary NO3HATOCTU C
jelHe CTpaHe, Hero Kafa je pey o ytephuBaky NOCTOjata Mocnegmua Koje cy y Kopnycy
MPOLUMPEHE 3aLTUTE MO3HATMX 03HaKa C Apyre cTpaHe. 3a noTpebe nNpoLeHe No3HaTocTu
03HaKe, pefieBaHTHa JaBHOCT je OHa KoOja je y Be3n ca 03HaKOM 4uja ce Mo3HaTocT
npoueryje. Takohe, YKONMKO je pey 0 NpoLeHn HapyLlaBawa AUCTUHKTUBHOCTU NN
yrnefa, Kao pefieBaHTHa jaBHOCT Tpeba aa 6yae ogpeheHa oHa jaBHOCT Koja je y Be3u
ca CTapujom 03HaKOM Koja je npegmetr noBpege. Kaga je ped 0 npoueHu
nckopuwhasarwa AUCTUHKTUBHOCTU WK YrNeaa, pefieBaHTHa jaBHOCT je yBehaHa 3a

YUeCHVKe OHOT TPXXMLUTA Ha Kojem ce Mnafa o3HaKa HeoBniallheHo ynoTpe6/baBa.

197



1)
2)
3)

4)
5)

[haBa 2

OJHOC KBAHTUTATMBHUX U KBASIMTATUBHUX KPUTEPUjyMa

Mocne aHaM3e NpYMeMBaHUX KPUTEPUjyMa 3a OLLeHY NO3HATOCTW 03HaKe, Y APYroj rnasu
OBOI fena auceprtaumje nocBeTheMo ce MCNUTUBakY NPUPOAE NOTPEBHUX KpuTepujyma
Koju ofpehyjy NO3HATOCT 03HaKe. Hamme, y Teopuju MoCToje pasunaxerwa 0 TOMe Aa /in
KBaNMTaTUBHU KpuUTepujymmn Tpeba aa 6ydy Ae0 MpPOLEeHe OBOr cratyca WAM He. Y3
MOYeTHY XMNOTey fAa KBAHTUTATUBHW YC/OBM HUCY [OBO/bHM 3a YTBphUBaHe
0CTBapeHOCTM CTaHAapaa Koju LOHOCK MPOLUMPEHY 3aliTUTy, ucnutahemo fa m HaeefeHa
MPaBU/IHOCT CTOjM Te Y KOjOj Mepu OBO YyTu4ye Ha ofpehuBarbe MoysfaHe MeTofe 3a
MPoLeHY No3HaTOCTW. Y 0BOM feny pasa buhe npencrnmTaHn CynpoTCcTaB/beHW CTaBoBY, Y3

noce6aH OCBPT Ha yr/ie 03HaKe Kao jeiHO Of [Be Noce6HO 3aliTuheHe BPeaHOCTM.

KBaHTUTaTUBHW KPUTEPUjYMU

KBaHTUTATMBHU KpPUTEPUjyMM MNogpasymeBajy MpoLeHy cneaehnx OKOMHOCTM  Koje

KapakTepuLly oapefieHy NnosHaTy 03Haky:

[1e0 jaBHOCTW KOju Npeno3Haje 03HaKy Ha ofpefeHn HauuH (6poj rbyan);

YA€e0 KOjv NPon3BoA 06eNeXeH 03HAKOM Y MuTakby MMa Ha TPXULLTY;

reorpad)CKy pacnpocTpareHOCT ynoTpebe 3Haka (mpumepa pagu, 6poj rpagosa wan
3eMa/ba);

BE/IMUMHY MHBECTULMjE YIOXKEHE Y NPOMOBUCatbe 3HAKa;

BPEMEHCKN KOHTUHYUTET yn0Tpe6e O3HaKe;

ApyrM peumma, KBaHTUTATMBHM KPUTEPUjyMU jecy CBM MNOKa3aTe/bll WMHTEHT3UTETa

yrnoTpe6e HeKOr 3Haka Koju ce Mory 6pojyaHo McKasaTu. Y Teopuju NnocToje pasninymTut
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CTaBOBW Y Be3n ca ,,[Jl0Ka3HOM CHarom" 0BakBWMX Mokasate/ba. Hamme, jefaH [eo Teoplflje304
je Ha CTaHOBULLTY Aa je oapefeHa 0CTBapeHOCT KBaHTUTATUBHMX CTaHAapAa A0BO/bHA Aa ce
YTBPAM MO3HATOCT O3HaKe OAHOCHO Aa joj Ce NPYXXu npoLumpeHa 3awTuTa. MNpumepa pagu,
YKO/IMKO MCNUTMBaka MokKasyjy Aa ocamieceT MoCTO MCMUTaHMKa MpernosHaje 03Haky U
Besyje je 3a oapeheHO nopekno, cmarpahe ce fJa je O03Haka Yy [40BO/bHO] Mepu Mo3HaTa.
MehyTuMm, opyru feo Teopuje je Ha CTaHOBULLITY [1a KBaHTUTATMBHO KPUTEPUjYMU HE MOTY
6UTW Of UCK/bYYMBOT OHOCHO JOBO/LHOT 3Hauaja’®, Te ga ce He MOry LieHUTU 0BOjeHO
0, UCNYHEHOCTN KBA/IMTATUBHUX KpUTepujymMa Koju 6M yKasanm Ha cTBapaH KBaiMTeT

MMCaOHe Be3e 0 K0joj je 61110 peun y paHmnjem TekcTy paga’®.

Mcnutahemo MOryhHoOCT ga ce MO3HATOCT O3HakKe ofpefyje npema yHanpes 3afaTum
BPeAHOCTMMA OCTBApPEHOCTN HEKMX 0f MobpojaHuX KpuTepujyma. Hamme, jegHa of
MOYETHUX Te3a OBOr paja jecTe CTaB [a YHanpef anconyTHo oapeheHe 6pojyaHe
BPEAHOCTM OCTBapHOCTU KBAHTUTATMBHUX KpUTEpUjyMa HUCY Moy3faHe 3a YTBphuBarbe
MO3HATOCTM O3HaKe. Y paHmjoj npakcn®’ cTanaaps mosHaTocTy YTBPHMBAO Ce ynpaBo Ha
0Baj Ha4YMH — Npumepa pagu, YKOIMKO Ce MOXKe YTBPAUTY [ja 03HaKy npeno3Haje BuLle Of
MOMOBMHE YYECHMKA KOjU YMHe pefieBaHTHY jaBHOCT, 03Haka he ce cmarpaTty Mno3HaToM.
[arbe, YKONMKO Npoun3Bog, obenexkeH npegmMeTHOM O3HAKOM OCTBapyje BMCOKWM MpoLeHaT
yfena Ha TPXULITY, Peuumo Mnpeko nefecet NocTo, ayToMarcku 6wu ce cmaTpano fa je
no3Haka rnosHara. MuLl/berba CMO fja OBakKaB CTaHAapA faHac Hu1je NpUMermMB, CYLUTUHCKN
M3 jegHOr OGWUTHOr pas3fora — HOBMX HayMHa MNPEeHoca WHgopmauvje U CaBpPeMEHUX
TEXHO/I0rnja Kojuma ce KOMyHuKauuja ofiBuja faneko 6pxke v jefJHOCTaBHUje Hero wTo je
TO 6M0 cnyyaj Npe nojaBe MHTepHeTa. cnutahemo Ha Koju HauMH HaBefeHe NpPoMeHe Yy
CaBpeMEHOM TPXKULLIHOM MPOMETY YTUYY Ha NPaBo XXura, a NoHajBuLle ynpaBo Ha O3HaKe

KOje Y)XX1Bajy NPOLLUNPEHY 3aLUTUTY.

3 OBakab MPUHLMN NpUMetbeH je y Boguuy EUIPO.

%5 33 BuLLE 0 0BAKBOM CTaBy W ayTopMMa KOju ra 3acTynajy BuaeTu y: Bnawkosuh Kcenuja, fokTopcka
anceptaumja (2016), cTp. 88.

%% Npyra rnasa ogemak |11 npsor aena ancepTavyje.

%7 Mpumepa pagu, y HauMOHaNHOM 3aKOHOAABCTBY XonaHauje ogpehieHo je ga ce Taj npoueHaT kpehe
nsmehy jeHe YeTBPTUHE U jefHe NOMOBUHE YYECHMKA pefieBaHTHE jaBHOCTY, LUTO je AethnMHMCaHO NpecynoM Y
npeamety Giorgio c. s./ Tatari, BMM- bulletin 2000.
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3a pasnuMKy 0f HekajalHWx CpeacTaBa NpPoOMOLUMje 3HaKa, Koja Cy nofpasymeBasna
lWTamny, Tenesmsnjy U paguno, Kao 1 pekname, unéopae, dnajepe M CANYHO, JaHac ce
roTOBO CBE YCNyre peknamupajy MyTeM WHTePHeTa — 3BaHWYHMX WMHTEPHET CTpaHuua,
CMOH30pUCaHMX PeKnama Ha BMCOKO MoceheHUM CTpaHMLamMa M APYLITBEHUM Mpexama W
CMMYHO. 3a pa3nunKy of nepuoaa npe ABafeceT roAnHa, AaHac YYeCHULIM Ha TPXKULLITY KOju
Hyge HOB MPOWM3BOL He MOpajy fa YNOXe HW MpubAnmXKHO TOMMKO CpeAcTaBa paau

KOMYHWKaLmje ca noTpoLuaumma’®®

. JJOBO/bHO je fa ycnocTaBe WHTEPHET CTpaHWULy uau
OTBOPe Ha/lor Ha HEKOj Of APYLUTBEHMX Mpexa, U HbKUXoBa MOHYAa NocTaje HemocpesHo
BUA/bMBA U AOCTYMHA MUIMOHMMA Jbyan LMPOM cBeTa. CTora, MyL/bekba CMO fja yHarnpes,
3a/iaTe BPeAHOCTN OCTBAPEHOCTUN HEKMX Of MOBpPOjaHMX KpUTeprjyMa He Mopajy HY>XXHO fa
OC/IMKaBajy peaHO W peneBaHTHO CTakwe CTBapu Kaja je pey o0 nocebHOj Mo3HaTocTu
03HaKe, a jow Mawe O HeHoj penyTauuju. Haume, unkweHunua fa je peLmmo CTpaHuuy Ha
APYLUTBEHUM MpeXamMa Ha KOjoj Ce 3BaHMYHO NPOMOBKLLE HEKA O3HAKa MOCETU/I0 BULLE Of
MUVOH fbyay, laHaC 3arpaBo He FOBOPW MHOT0 ", MuLL/bera CMO Aa HaBedeHO Noce6HO
BaXXW 3a KpPUTEPUjyMe KOju Ce OAHOCE Ha MPOMOUMjY 3HaKa WU Ha HeroBy LOCTYMHOCT

jaBHOCTU®™®.

HajouTHMjN KBAHTUTATUBHU KPUTEPUjYM CBaKako je 6poj yYeCHMKa peneBaHTHE jaBHOCTY
KOju npeno3Haje O3HaKy, Koju je nmponucaH u lMpernopykama CBETCKe opraHusaumje 3a
WHTENeKTyanHy CBOjuHY. Haume, nocTaB/ba Ce NuTake MOry M UCTPaXKmBara Koja
nokasyjy fa ogpeheHn nNpoLeHaT penieBaHTHE jaBHOCTM NPerno3Haje 03HaKy OuUTK y3eTa Kao
[0BO/baH [0Ka3 NO3HATOCTV HeKe O3Hake, YKO/IMKO MOCTOjU yHanpep 3afaTtu npoueHat
NCNWTaHUKa KOju je NOTpebHO OCTBapuTW. Y Be3u ca HaBefeHVWM youaBamo fABe OGUTHe

OKOJ/IHOCTWU:

308 33 BULLIE O MMM/IMKALMjaMa OrnalliaBarba Ha VHTEPHETY Ha Mo/0Xaj HocunaLa Xurosa BuaeTy: Monosuh
[ywaH, ,)Kurom 3awutrheHe 03Hake, K/by4YHe peyn 1 orfallaBarbe Ha MHTepHeTY", Mpaso 1 npuspesa, 6p. 4-
6, 2011.

%% OBo npe cBera 360r Tora LITO je 6p3MHa NPUCTYNa CaApXajuMa Ha MHTEpPHETY Kao U KOMMUMHA BpeMeHa
KOja ce Ha TO NoTpoLUKM ganeko Beha Hero paHuje. CneacTBeHo, NaXkkba Kojy YUYeCHULM Y MPOMETY NOKNakbajy
OBaKBMM CajjpXkajMa 3HaTHO je CHWKeHa, umajyhu y Bugy 6pojHOCT MHopmaumja Koja UM je CBaKOAHEBHO
JOCTynHa.

319 Mpumepa pagy, faHac ce LieHa pekname Ha ApyLUTBeHO] Mpexxn dejcbyk kpehe og 0,25 gonapa no KKy
(MOCTOjM HEKOMMKO pasnnuMTUX MeToda obpadyHa LeHe, MeRyTMM OMWTK 3aKbydak je Aa je pey o Bpfo
[AOCTYMHOM meaunjy 3a ornallaBame). 3a BULLE NHG. BUAETU Ha:
https://www.facebook.com/busi ness/hel p/2018285865255292ref=fbb_budgeting.

200



1)

2)

Huje moryhe yHanped 3agatv ogpeheHM npoueHaT WCNUTaHMKa Koju Ou 3a[0BO/bMO
MCNYHEHOCT OBOr CcTaHgapfa vMMajyhu y Buay fa Cy OKO/IHOCTM NpomMeTa y Be3u ca
pasnMYMTUM NpousBogMMa GUTHO Apyrayvja, Te 6K HeKu npoueHart y jegHoj obnactu

MpefCTaB/bao peneBaHTaH NoKasaTerb 0K Y ApyriuM obractuma He 61>,

[pyra OWTHa OKOMHOCT TU4Ye Ce YNpaBO PeBONyUMje Y CBETY KOMYHUKaLMOHMX
TEXHONOIMja — YMHeHMLA je fa je fJaHac MHOro faklle OCTBapuTM HEeKM MpoLeHaT
MO3HATOCTU O3HaKe HEero WTo je TO 6MN0 y penaTvBHO GAMCKOj NPOLWNOCTU. [pyrum
peuynMma, 4ak M Aa NocToju yHanpesd ogpeheHVW npoueHaT Mo3HATOCTM Yy CMUCNY fena
peneBaHTHe jaBHOCTW, MOryhHOCT Aa ce Taj CTaHAaphd [AOCTMUIHE Ce Kpo3 BpeMe OGUTHO
Merbana, U faHac NnpeAcTaB/ba CUTYPHO NlakLe 0CTBApUBY BPEAHOCT HEro LUTO je To 6uno y
npownoctu. Wmajyhn y BMAY KOHCTaHTY Yy paBOjy KOMYHMKaUMOHMX TEXHO/MOrnja,
cmaTtpamMo U ga 6u 6mno HesaxBa/IHO cafa OAPeAWUTM MPOLIEHAT KOju 6K eBEeHTYyanHO
ofirosapao notpebama npaea Xura, ynpaso jep ce oyekyje Aa he 03HaKe CBe naklue, bpxe u

MacOBHWje BUTK KOMYHULMPaHe jaBHOCTW Y BPEMeEHY Koje [0/1a3n.

HaBefieHO je o Marer 3Havaja 3a KpuTepujyme Koju ce mory 6pojuyaHo oAMepuUTU a Koju
ce T4y peuumMo yaena npousBoja Ha 4aToM TPXXWULITY, OAHOCHO MHTEH3WUTETa OCTBapEeHOr
npomeTta JatMm MpousBogoM. UnmeHuua fa je npomn3sBog 06eneXkeH 03HAKOM Y MUTakwy
npogar y W3y3eTHO BeNMKOM 6Opojy npumepaka, KOju Yy MNPOLEHTYa/IHOM CMUCNTY

NpeAcTaB/ba 3HATHO OACTYMNakE Off PEAOBHUX OKOMHOCTM Ha TPXKMLUTY, jecTe 0f 3Hauaja.

M3BegeHa aHanu3a Mokasyje Aa je MPUINKOM OLeHe KBAaHTUTATUBHUX KpuTepujyma U
HIXOBOI YTWLAja Ha YTBPHMBatbe MO3HATOCTM HY)XKHO Y3eTU Yy 063Mp CBE OKOMHOCTU
KOHKPETHOT TPXULWWTa. Hanarnep Brcoka 6pojuyaHa 0CTBApEHOCT HEKOT Of KpUTepujyma He

MOpa HY)XXHO [1a noapa3ymMesa 1 noce6aH CTaTyc aTe 03HaKe Y OJHOCY Ha KOHKYPEHTCKe

1 HasepeHo 3aBucK Npe cBera of 6poja KOHKYPEHTCKMX NPOM3B0Ja Ha PeneBaHTHOM TPXMLTY. Mpumepa
pasu, y CEKTOPY WHAYCTpUje aBUOMEXaHWKE rae MoCToju YKYMNHO neT dupmuy y CBeTy, npoueHaT of 30%
UCNUTaHMKa Y pefieBaHTHOj CTPYYHO] jaBHOCTM He OW NpeAcTaB/ba0 MHAMKATMBAH Mojatak. [JoK CynpoTHO
TOMe, UCTV MPOLLEHAT Y CEKTOPY KOHAWUTOPCKMX MPOM3BOLa NpeAcTaB/ba 3HaYajHMjM NoKasatesb NO3HATOCTH,
umajyhu y Busly fa je 6poj KOHKYpPeHTHUX Npou3Boa 3HaTHO Behu.
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03Hake, UMmajyhu y Buay yop3aH 1 onaklliaH HaunH NpeHoca MHGopmMauuja y caBpeMeEHOM

TEXHO/MOLUKOM [IpYLUTBY.

KBanMTaTMBHU KPUTEPUjYMU

3a pasnnKy off KBaHTUTATMBHUX KPUTepUjyma Koju nogpasyMeBajy pasimumTe BpegHOCTU
Koje je moryhe 6pojyaHo o0fpeanTH, KBTMTaTUBHU KPUTEPUjYMU jeCy OHU KOjW YKasyjy Ha
KBa/IMTET acouumjaumja Koje moTpoLuaym Besyjy 3a UcnmtuBaHy 03HaKy. Kako je Harnpeg
rnojalukbeHo, MOCPeACTBOM CaBpPeMeHUX CpeAcTaBa KOMyHMKauumje, faHac je moryhe fa
jeoHa o3Haka Oyde LIMPOKO W MHTEH3MBHO MNPUCYTHa Yy CBECTW MoTpollaya ycrnepq
peknamupara 1 ynoTpebe, npe ceera Ha MHTepHeTYy. MehyTuUM TO HMKaKO He NoApasymeBa
M HY)XHO nocTojarbe ogpefeHor KBanuTeTa acouujaumja y Be3u ca HaBeAeHOM O3HAKOM.
OBO cTOra LUTO Ce faHac Be/MKM 6poj 03Haka ynoTpeb/basa ynpaBo Ha 0Baj HAYMH, Te OHe
nocTajy Mo3HaTe BeNMKOM Opojy Nvua Koju 3arnpaBO He Be3yje 3a HWX HUKaKBe
acouujaunje ycneq of4cycTBa 6110 KakBOTr SIMYHOT MCKYCTBA Y BE3U ca NMPOM3BOLOM KOju Ce
uma obenexasa. CTora, jeaHa o MOYETHUX Te3a OBe AucepTauuje jecTe ynpaso Ta fa
KBa/IUTaTUBHW KPUTEPUjyMU MOpPajy GUTK y3eTn Y 063Mp MPUIMKOM NPOLEHe NO3HATOCTH,
a He caMO KBaHTUTaTUBHMW, UMajyhu y Buay Aa 61 NOTOHKU MOrM GUTU Nako NpuKasaHu
Kao BWCOKO OCTBapeHMW. [pyraumje cpoyeHa, OBa Te3a MofpasymeBa fa MpoLIVpeHy
3aWwTuUTy Tpeba fda YXuBajy CaMO OHe O3HakKe KOje 3auCTa M3a3uBajy acouujauuje
ofpeheHor KBanuTeTa KO BENVKOr Jena peneBaHTHe jaBHOCTW. pyXare npoLimpeHe
3aluTUTEe CBUM O3HakaMa Koje 3a[0BO/baBajy WCMYHEHOCT CamMO KBaHTUTATUHUX
KpuUTepujyma BoAMNO 6U MNPELUMPOKOj YrnoTpeby OBOr MHCTUTYTA, a Takohe 6mno 6um u
HEOCHOBAHO Ca CTaHOBWLLTA Pasnora NpoLLMpeHe 3alTUTe, 0 YeMy je 61no peun paHuje®™?.
CXOfHO HaBefleHOM, Y [a/beM TeKCTy pafa aHanM3vpaheMo KBanMTaTUBHE KpuUTepujyme

Koje 61 Tpebano y3eTn y 063up, Kao 1 MOryhHOCTW HIUXOBE MPOLEHE.

312 y Tpehoj rnasu npBor Aena ancepTamie.
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Yrnep o3Hake

Kako je paHuje y OBOM pafly HaBefeHO, KBIMTATVBHU KPUTEPUjYMWU MOApa3ymeBajy
acoumjaumje Koje peneBaHTHa jaBHOCT Be3yje 3a OfpefeHM 3HaK, U CTora YmHe HEroB
yrnen. MoxxeMo pas/fiMkoBaTh HEKOIMKO TUMOBA acoumjaLmja 0 Kojuma je OBAe pey — jefaH
CBakako nojgpasymeBa acouujaumjy Ha MW3BOp npovssofa. [pyrn Tun acoumjaumja
nofpasymeBa BpeHOCHU Cyf, O NPOW3BOAY KOju 03HaKa CMMOO0MMLLE — CKYM MH(opmaLuuja
0 APYryM KapakTepucTMKaMa HeKor npou3soga. YnHu ce fa cy 3a yTBphere Tora ga m
03HaKa yXuBa penyTauunjy of 3Hadaja npe ceera oBuM MoTowW. Ha oBOM mecTy hemo ce
OCBPHYTM Ha paHuje U3HETY Te3y fa penyTaumja No3HaTUX O3HaKa 3anpaBo Nogpasymesa
MocTaHak O3Hake CMMOOSIOM KOjuU HOCKM oOfpeheHe BpefHOCTW, LITO je noc/neamua
WHTEH3MBHe YMNoTpebe 0f CTpaHe TUTy/Mapa >Xura M jakux acouumjaumja Koje O3HaKa
reHepvwe. Hamme, MOXe Ce MOCTaBUTM MUTawe Aa NM 3a NPOLEHY Tora fa /M 03Haka
yXKuBa yrnef tpeba vucnutatv ga nv je Besa M3Mehy MHGopmaumje M 03Hake nocrana
He3aBMCHA Of, Be3e ca MPOM3BOAOM KOjM O3Haka obenexasa. HasefeHO nofpasymesa
yrnpaBso [ja 03Haka y>kusa ofpefeHn yrnen, 04HOCHO [a je BPeAHOCHO ofpeheHa He BuLLe
NH(OopPMaLNjOM O MOPeKsy, Hero MHMopmaumjama OAHOCHO acouujaumjama BpeaHOCHOr
Kapakrtepa. OfBOjeHO je nNuTare Ha KOju Ha4YMH Ce 0BO MOXE M3MepuTu. Havme, YnHM ce
[ia Ce 0BaKBO CBOjCTBO HE MOXe YTBPAUTU 6e3 UCNNTMBAHba MULLbEHA NOTPOLLIAYa, Makap
Kafa je pey o notpebama CyZACKOr WM yrpasHOT nocTynka. C apyre cTpaHe, Y/HeHMLa je
1 [a CBAKO Y 3aBMCHOCTM Of, CBOT JIMYHOT XXUBOTHOI UCKYCTBa, MOXE OAPeAnNTU fa N HeKa
03HaKa Y>X1Ba 0BO CBOjCTBO UK He. MNpumepa pagu, nnyctposahemo HaBefeHy Te3y 0BaKo;
jefHOCTaBHUM OfrOBOPOM Ha MUTawe LWTa NOMUCIMTE Kaja BuauTe 3Hak Pepapu?,
BehuHN /byanm he ce HameTHyTM criefehe acouujaumje — Gp3nHa, NyKCy3, EKCKIy3WBa,
ayTomMobunu. MIcTo Tako, Ha NMuTame WTa NoMUCIMTE Kaja BUanTe 3Hak MNepcun? BehuHm
/bY[in ce Hehe jJaBUTM MHOrO Apyraymjux acoumjaumja ocMM — CPeACTBO 3a Mpawe, YMCTO.
HaBefeHO npefcTas/ba eKCTpemaH npumMep pasnvka nsmehy acouujaumja Koje ce 3a 03HaKy
Be3yjy, rae BUAMMO [a Ce 3a HeKe O3HaKe MHOr0 M3paXkeHuje 1 jaye Be3yjy acouujaumje
KOje HeMajy AMPEKTHO Be3e ca NMpPoM3BOAOM KOju je 03HaKOM 06efieXeH. Ynpaso 6pojHOCT

0BaKBMX acouujaumja ykasyje Ha To Ja nn ofpeheHa 03HaKa y>KuBa yrneg unv He. Hawe je
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MULL/bEHE [a je jeAMHO OBO MpaBu MoKasaTesb yrieaa 03Hake y OHOM CMUCNY KOju Tpeba
Aa je y4YMHM NoA06HOM 3a MPOLUMPEHY 3alLTUTY. MuLL/bera CMO [1a je BaXHO pa3aBojuTu
NPOLEeHyY yrnefa o3Hake W yrnefa npov3sBoga Koju je oM 0benexkeH. Kako cmo paHuje
HaBe/nn, HeCMOPHO je Aa 03HaKa nonpuma ofpeheHun yrnes ynpaso 3axBasbyjyhn UCKYCTBY
peneBaHTHe jaBHOCTM Ca AaTUM MPOU3BOAOM U HErOBUM KapaKTepucTukama. Ann Yy OHOM
TPEHYTKY Kaja TakaB yTWUCaK MoCTaHe A0BO/bHO YTUCHYT Y CaMy O3HaKYy, HeH Yrned MOXe

Ce LiEHNTM OfIBOjEHO.

[MocToje 1 crneymnjannsoBaHe areHumje 3a NpoLeHy BpeaHOCTN U yrfeaa o3Haka. JefHa of,
bUX> pa3Buna je COMNCTBEHM MOAEN 3a MPOLEHY BpeaHOCTM o3Hake (Brand Asset
Valuator), Koju je 3aCHOBaH Ha YeTUpKM K/byyHa efleMeHTa: gudepeHumjaunja, Koja Tpeba
[a O4pean KONMKO je O3HaKa AUCTUHKTMBHA Yy nopehewy ca ApPYruM O3Hakama Yy MCTOj
KaTeropuju npov3Boa; PeneBaHTHOCT, KOja MoKasyje KOMIMKO 6peHs MMa JIMYHO 3HaYeHe
3a MoTpoLuadve; nowiToBake, Koje Tpeba f[a MOKake KOMKO Ce BUCOKO OpeHp LeHu Yy
nopehery ca Apyrum O3Hakama Yy WMCTOj KaTeropuju; rnosHaeare, Koje Tpeba Aa nokaxe
WwTa NoTpoLlayn Mucne fa o3Haka npeacTtas/ba. OBaj Mofen camo je jefiaH 0f MHOrmx
CMIMYHMX KOjU Cy yobuuajeHn 3a NpOLEeHY yrneda O3Hake, U BUA/bMBO je fAa UWb Huje
MCNUTMBAE CaMOCTA/IHOCTU O03HaKe Yy OAHOCY Ha Mpou3BOL KOju je npegmet

obenexkaBara, Beh camo BpeJHOCHM HMBO acouujaLuja Koje 03HaKa HOCK.

OKOJIHOCTU KOje je NOTPeGHO y3eTn y 0631p NPUINKOM OLEHE Yrefa 03HaKe

Y 0Boj avceptauuju Beh je 6uno peun®* o Tome kako o3Haka cTUue pemyTauujy, Te
HehemMO MOHaB/baTU paHuje Wu3HeTe HaBoge. OrpaHMuMhemo ce OBLe CaMO Ha OHe
OKO/IHOCTW KOje je MOTpebHO y3eTn Yy 063up Npuankom yTBphuBara yrnefa O3Hake.
CmatpamMo [a ce HaBefleHe OKO/IHOCTW MOry MOAeNUTU Y ABe rpyrne — OHe Koje ce Tuyy

caMe O3HaKe, U OHE Koje ce TUUy APpYruX, He3aBUCHUX hakTopa.

33 AreHuuja Hocu HasmB Young and Rubicam, Buwe o Tome y: Magid Manning Julie, Cox D. Anthony, Cox
D. Sena, ,,Quantifying Brand Image: Empirical Evidence of Trademark Dilution“, American Business Law
Journal, Vol. 43, 2006, 37.

314 Opervak 111 npBe rnaBe NpBOr fJena AvcepTauuvje y KojeM CMO pasmaTpanu (akTope Koje yTudy Ha
CcTBaparbe penyTaLmje O3HakKe.
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Y npBy rpyny cnagajy cBakako acouujaumje Koje o3Haka 3a cebe Besyje. Kako cmMo paHuje
nojacHUNN, MOTy Ce pas3/IMKoBaTW TPU CTerneHa OBWX acouunjaumja — OHe Koje ce Tu4y
nopekna Npov3Bofa, OHe Koje Ce TU4y KapaKTepuchKa Npov3Bofa, M OHE Koje ce Tudy
He3aBMCHMX BPEAHOCTM Kaja O3Haka MocTaje cumbon 3a ofpeheHe nojmose. Ha oBom
MECTY MOXEMO MUCMUTaTK Aa /I HaBeAeHO 3HauM fja OHe O3HaKe Koje Be3yjy camo npBsa jBa
CTeneHa acouujaumnja He Tpeba ga 6yay obyxsaheHa MpOLUMPEHOM 3alITUTOM (nNpruMepa
pagun, 03HaKa Kojy moTpoLlayy nNpernosHajy Kao 03HaKy ogpeheHor npoussohaya 1 oHa 3a
KOjy Cy KpO3 UCKYCTBO Be€3ann YTWCaK Aa je ped O KBa/MTEeTHOM Mpou3Bogy oapeheHor
cTaHgapga). Moxe ce noctaBuTu Takohe U nuTarbe a M 61 yno3HaToCT BeMKOr 6poja
yYeCHMKa peneBaHTHE jaBHOCTM Ha OBaj HayMH Cca O3HaKOM OMO HeJoBO/baH 3a
yCnocTaB/batbe NpoLLMpeHe 3awwtute. Vimajyhu y Bugy paHuje nsHeta 3anaxarba 0 pasnnym
n3mehy onwTeno3HaTUX 03HaKa 1 03HaKa ca penyTauunjom, cneam fa KBaiuTeT acouujaumja
KOje ce y O[IHOCY Ha 03HaKy Be3yjy jecTe pa3/iMKa Koja ce y3uma y 063up. Y TOM CMUcny
peneBaHTHa je pa3nuka usmehy o3Haka Koje 6yae camo NpBM CTEMeH acouujauunja nu oBUX
noTowunx. MehyTnm, cMaTpamo fa HeEMa OCHOBA 3a 3aK/bydaK Aa je pasnmka usmely o3Haka
Koje Byfe acoumjaunje Ha KBaIMTET NPON3BOAA M OHMX KOje MpefcTaB/bajy nojam 3a cebe,

pasnvka Koja ogpehyje no3HaTe 03HaKe y CMUC/Y MPOLLMPEHE 3allTuTe.

CBe HaBefeHe acouujauumje Koje 03Haka Be3yje YTBpPhyjy Ce Yy OAHOCY Ha YydeCHuKe
peneBaHTHe jaBHOCTM, AaK/ie pey je 0 OKO/IHOCTW KOja Huje mog yTuuajem TUTynapa, ny

TOM CMUCNY je 06jeKTMBHA.

Y npBy rpyny OKONHOCTM MOpej HaBefAeHMX acouumjaumja Takohe mory ga cnagajy u
OKOJ/THOCTU KOje ce T4y Npoun3Boja Koju je npeaMeT 0benexxaBarba — eBEHTYaHe Harpage,
npu3Harba 3a HeroB KBa/IMTET U CAMYHO. lMopes HaBeAeHOr, Ha Yrnefd O3Hake MOXe Aa
yTuye n yrneg TUTynapa »xura. Mnak, NpuiMkKoM OLEHe HaBefeHOr cmatpamo fja je
NOTPe6HO NOoCTynaTh y3 OMNpes, jep NocToje 6pojHe OKOMHOCTM KOje MOry [1a NopemMeTe OBy
Y3pOYHO MocneanyHy Bedy m3Mmehy yrnega TUTynapa WU O03Hake (Mpumepa pagun, TUTynap
O3HaKe je Mo3HaT Yy jaBHOCTW Kao KOHTPOBEP3HA NIMYHOCT KOju NpaTy U3Y3eTHO NOLU Yries.
MehyTuM, Npon3BoA Koju TUTyNap nnaacvupa nog npeagMeTHOM 03HaKOM MOXKe 6UTK cacBUM

CYMPOTHO, U3Y3eTHOT Yr/iefa 360r KBAa/IMTETA W YCrexa Koju MOCTUXKE Ha TPXKULLTY).
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Takohe, nako 61 ce HauyeslHO MOrfia CBPCTAaTV Y OBY MPBY rpyny, MULL/beta CMO Aa
OKOIHOCTV MOMYT AyXWHe ynoTpebe 3HAaKa, BUCMHE Yynarawa Yy MNPOMOLMjY 3HaKa,
MapKETUHLLKNX aKTUBHOCTU W C/IMYHO, He 61 Tpebano y3umaTh Kao mpeameT MpoLieHe
NPUAMKOM yTBphMBakba yrnea sHaka. OBO CTOra LUTO CBe HaBeAeHe OKO/IHOCTM MOTY, anu
1 He MOpajy [a BoAe 0apefeHOM 3aK/byUkKy Y BE3W ca YrfieoM 03HaKe, Teé CMO MULL/bEHA

Aa 6u hokyc Tpebasno aa ocTaHe Ha acoumjalmjaMa Koje 03Haka CTBapa, npe cBera.

CmaTpamo aa je yrnef 03Hake BaXHO LEeHUTH y3umajyhu y 063up OHe acouumjaumje Koje cy
NPOUCTEK/E M3 YrnoTpebe 03Hake Yy Be3n ca ogpeheHum npomssogom (He 3aHemapyjyhu
OBfie OHOC 0fjBajara Be3e U3Mel)y 03Hake n npoussoga). [akne, oBAe ce nonasv of Tese
[ia HMjefHa O3HaKa He yXuBa penyTaumnjy cama no cebu, MHXepeHTHO, Beh ce penyTauuja
CTun4e Kpo3 ynoTpeby. OBO NuTare Tpeba pa3aBojuTn of NUTaka NO3HATUX NOjMOBa KOju
CYy Y jaBHOCTM Beh LUMPOKO MO3HATK, a KOju Cy XWUrom 3awwituheHn. Mpumepa pagu, ped
CatypH Benuku 6poj /byam NpenosHaje Kao Has3vB jeflHe Of MaHeTa U3 CyHYeBOr CUCTeMa.
CmaTtpamo fa je 3a notTpebe yTBphrBara NocTojara penyraumnje NoTpebHoO y 063up y3eTu
caMO OHO MO03HaBake jaBHOCTW KOje nogpasymeBa CBECT O YroTpebu O3Hake y Be3n ca
ofpefheHnM Npon3BoA0M, Te NocebHe acoumjaumje Koje cy ycneq Takse ynotTpebe HacTane.
OBakaB CTaB 3ay3eT je U y Bognuy EUIPO*®, kao u y CyAcKoj npakcu. MNpumepa pagun, y

npeAMeTy NoBOAOM O3Hake depHaHgo AnoHco®®

, CBM [JOKas3n Koje je Hocwnay, MnogHeo
TULIM Cy Ce MO3HATOCTM 03HaKe Kao MMeHa YyBeHOr Bo3aya thopmysne u3 LLinaHwuje, fok
HMjeaaH AOKa3 HMje NoKa3mBao ynoTpeby 03Hake Yy Be3u ca oapeheHoM pobom 3a Kojy je
XXWT peructpoBaH. [lakne, HEONXOAHO je da AoKasu O yrnefy O3Hake ynyhyjy Ha yrnes
KOju je CTeyeH Kpo3 ynotpeby y 04HOCY Ha Npou3Bog 06yxBaheH 3aluTUTOM, a He Ha yries
KOj) je O3HaKa CBakKaKO YXuBasia npe perucrpaunje, UM Koju ce He Tuye 3awituheHor
npomnssoga. Moxe ce NOCTaBUTU NUTake Kako b1 Tpebano LeHUTH yriief OHUX 03HaKa Koje
Mo CBOjOj MPUPOAW MNpeacTaB/bajy (haHTaCTUYHE MOjMOBe, a Mpe HUX0BE perncrpayumje
HOCM/aL, XKura ux je NPoOMOBMCAO0 Y Be3u Ca PasIMyuUTUM MPOU3BOLOM Y OAHOCY Ha OHaj

KOju je HakHaaHO 06yxBaheH 3alTUTOM.

315 Bnuke objaLurbeHo nog Taukom 3.1.1 ogerbka L Boguua EUIPO, cTp. 7.
%16 Oanyka EUIPO y npeameTy R 11/2008-4, Casas de Fernando Alonso, og 22/07/2010.
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Kaga je peu o gpyroj rpynu OKO/HOCTWU 3a KOje cMaTpamo da UX je MOTPebHOo Yy3eTu y
0631p, MUCIMMO Ha OHe (DaKTOPe KOjU HUCY HernocpefHO Be3aHW 3a caMy O3HaKy Wu
HeHOr TUTynapa. Ty cnada npvMpoga TPXXuLTa Npomn3Boda Koju je npeaMeT obenexasatba,
3aTM BpOj KOHKYPEHaTCKMX 03HaKM 1 MOCEOHO HMXoBa CHara. CBe 0Be OKO/IHOCTM Tpeba

Aa 6yay ysete y 063vp NPUIMKOM MPOLEHe yrieaa 03Hake.
MeTogae npoLeHe yrnefa o3Hake

Mo>ke ce MOCTaBUTK MUTawe Ha KOjU HauuH ce yTBphyje CBECT pefieBaHTHe jaBHOCTU O
yrnegy Heke o3Hake. lpe cBera, KpeHyheMo of nuTawa Aa N je HYXHO yTBphuBaTtu
YTUCaK jaBHOCTM O yrnefdy Heke 03HaKe UCMUTUBAHKEM YUYECHMKA Ha TPXULLTY, UK NOCTOoje
APYrn nokasartesbl Koju 6y Ha [0BO/bHO MOY3[aH HauMH MOM/M FOBOPUTW O Yrniedy Koju

0O3HaKa y>XMBa, TaKo fia Ceé HE MOpa npm6eraBaTV| MNCUXONOWKNM TECTUPakbUMa Jbyan.

Ha npBomM mecTy, ncnutahemo y Kojoj Mepy peknammpare 03Hake Kao cumbona oapeheHe
BPELHOCT! MOXe [a YTU4Ye Ha OBO MuTare, OAHOCHO Aa roBOpY O CTBApPHOM Yr/iesy Koju
03Haka yxmBa. OBO NuTarwe Ce MOXe aHaM3MpaTu Ha [Ba HMBOA — MO CafpXajy came
peknave, UM 0 ApyruM OKOHOCTUMA Koje je ogpehyjy. MNpumepa pagu, o3Haka 3a nuhe

317 Narbe, 03Haka 3a ayTomo6un Jaryap

LLIsenc npomoBucaHa je Kao CUM60S 3penocTu
NMPOMOBMCaHa je Kao CMMOON 3a NlyKCy3 M MpecTK. [pyrum peunma, caapxaju nopyke
KpO3 KOjy Ce 03Haka MnpeAcTas/ba jaBHOCTU Y ofpeheHoj Mepu CTBapajy acouujaunje Koje
ce 3a kY Be3dyjy. OBO je npupofaH M HeocnopaH MpoLec, Koju BaXWM 3a CBaKy MojaBy Yy
APYWTBY — /bYAM U3 KOHTEKCTa HeKe cuTyauuje MaeHTUPUKYjY Kao ofapeheHe YTUCKe O
NMojMoOBMMa KOje Cy Yy TOM MCKYCTBY cycpenu. Lpyrn HMBO yTuuaja pekname Ha yrnej
03HaKe noapasyMeBa Apyre OKOMHOCTU KOje Ce 3a by Bedyjy — Npe cBera Mecto 1 Npuanke
Yy KOjOj Cce O3Haka npefcTaB/ba y4yeCcHMUMMA Y jaBHOCTW. [Npumepa pagw, YKO/IMKO ce
O3HaKa peknamupa camo Ha ogpefeHuMm pgorahajuMa Koju cy OpraHu3oBaHW Yy MOCEOHO
CBEYaHOM MaHVpy, KOju OKyn/bajy /byae w3 oapeheHor ApyLWTBEHOr CKyna, O3Hauwu

MPUPOAHO NpuvpacTa Aeo TOr YKYMHOT yTUCKa.

#"Hekn o cnoraHa KojuMa ce npomosuLLe 0BO Muhe, Takohe 3alUTUREHN XWUrOM: 3a MyLLKapLe, He 1 3a
[levaKe; 3aXTeBa UBPCT KapaKTep; 3a OHe KOju 3Hajy LLTa XKene.
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Caga hemo ucnuTatM fa /M Ha4YMH KOMYHMUUMparba O3HaKe jaBHOCTW, C 063MpOM Ha
cajpXxaj Nnopyke 1 OKOMHOCTM Y KOjMa Ce Luasbe, MOXe OMTW Of yTuuaja Ha NpoueHy
yrnefa o3Hake. Halle je Muwsbere Aa HaBeeHO MpeAcTaB/ba UMaK camMo 06jeKTUBHU
rnokasaTe/b, U [ja HUKAKO He MOXe OUTW y3eTO Kao J0BO/baH [OKa3 CTBapHOr yrresa Koju
03Haka y»xuBa. OBO CTOra LUTO, YaK 1 Kaja Cy 3aMCTa CBe OKO/IHOCTY OCTBAapeHe Ha HauuH
[ia 06jeKTMBHO MOKa3syjy fa 03HaKa Y>uBa jaCHO oapefheHu yrneq, y peasHoCTh OH MOXe
OMTW cacBMM Apyraymju y CBeCTU NOTpoLLaya ycnes ApYrux OKOMHOCTM — MpuMepa paau,

afhepa Koje ce Be3yjy 3a KOHKPETHY poby 1in CANYHO.

Cnepehu meTof yTBphrBarba yrneaa Koju 03Haka y>Kusa y NpoMeTy MoXe OUTK ca3HaBarbe
yTMCKa NOTPOLLIAYa Ha NOCPefaH HauvH — UCNUTKMBAKEM CBMX MaTepujana Koju 6u mornm
[atn oBakBe WH(opmauuje. MNMprvmMepa pagW, y NpPakcu ce 4YecTo KOPUCTE M3BeLUTaju
NPUBATHUX areHumja, MapkKeTUHLIKUX UK ApYrux, Koje nokasyjy Koju 6peHAoBuM yXXnBajy
Hajsehy nonynapHocT y oapeheHoj obnactu, noapydjy wam cnvmyHo. Jare, y 0BY CBPXY
MOTY MOCNY)XKUTW U3BELUTaju U3 Mefmja Koju NoKasyjy Aa je Heka 03Haka noctana cumoon y
jaBHOCTM 3a oppeheHn kBanuTeT. lNpumepa pagu, YKOIMKO ce Yy Aomahoj JaBHOCTU Of,
CTpaHe HOBMHapa WM CTPY4YHe jaBHOCTWU YYeCTalo KOPUCTM TEPMUH ,.pagn Kao
318«

CMHrepuua™™, To MOXe 6UTW NoKasaTe/b Tora Aa 03Haka CuHrep yXuBa ogpeheHn yrnep,

Kao CM60N BpeAHOT, MPeLy3HOr 1 6p3or paga.

MocpefHO ca3HaBakbe YTUCKA jaBHOCTU MOXE OWUTU YUMHEHO M KPO3 aHaiM3y jaBHO
[OCTYMHMX MCKa3a YYeCHMKa Ha TPXULWITY O 4aTOj O3HauW. Y TOM CMUCNY Yrief 03HaKe
morao 6uv ce yTBphyBaT OCBPTOM Ha (POPYMe Ha KOjuMa Ce pacnpas/ba O NPOU3BOAY KOju

je 06eneXXeH 03HaKOM, aHKeTe, U CIMYHa NCTPpaKMBak-a.

CBM HaBefeHW METOAMW 3anpaBO NpeAcTaB/bajy MeTOAe MOCPeAHOr yTBphvBatba yrnefa
03Hake, 1 3ajeiHO NpPeACTaB/bajy anTepHaTBY UCNTMBAY MOTPOLLAYA Y Be3W ca YreaoMm

KOHKpeTHe 03HaKe Kao MEeTOAM HemocpefHor yTBphuBarba yrnega. YKasyjemo Ha TO fa

318 CyHrep je 03Haka 3a NOMynapHe MalMHE 3a LUMBEHsE.
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fomMaha mnpakca, OHAa Kaga YoniwuTe y3uMma KBaluTaTWBHE KPUTEPUjyMe Kao PeneBaHTHE,
MCK/bYYMBO KOPUCTU MeTO/e NOCPeAHOr YTBPNMBatba OHOCHO [0Ka3e M3BEeAEHE HUXOBUM
KopuwheteM. AyTop OBOF pafja Huje MpoHallao HWTW jefaH npumep yTBphrBaka
MO3HATOCTV UCMUTVBAEM YYECHMKA HA TPXULLTY O CTBAPHUM acolimjalmjama Koje YmHe

yrnen KOHKpeTHe 03HaKe y nuTawy, Yy omahoj npakcu.

Takohe, ykasanm 61CMO Ha CTaBOBe Y TEOPUjU KOju Ce 3anaxy 3a NPOLEHY KBaIMTaTUBHUX
KpuTepujyMa camo OHAa Kafla Ce MO3HATOCT Mpolewyje Y (asn npyXKarba 3aluTuTe Of

noBspezde, a He U y paHWjoj hasn cTuuawa npasa>'

. Apyrum peunma, y asm kaga ce
npouerwyje Aa M je O3HaKa Mo3HaTa y 003Mp Cce Y3umajy CcamO KBaHTUTAaTMBHU
nokasare/bi, [JOK KO MpPOLeHe HeKe oA nocneguua HeosnawheHe ynoTpebe Koje cy
o0byxBaheHe MNPOLUMPEHOM 3alITUTOM pefieBaHTHe MOCTajy M OKONHOCTU Koje Cce Tuvy
HeHor yrnefa. Hawwe je Mul/bere fa OBakaB CTaB HWje ucnpasaH, MMajyhu y sugy aa je
nUTake NnojMa 1 0COBEHOCTM 03HaKa Koje YXKMBajy NPOoLUMPeHY 3alTUTY OfBOjEHO MUTae

o[ caapK1He 3alTUTe Koja 1M ce NpyXa, Kako je To paHuje®® nojalureHo.

3aK/byvak apyre rnaee Apyror gena guceprauuje

Y 0BOM feny aucepTtaunje aHann3mpaam CMo 0AHOC KBaHTUTATMBHUX N KBAIMTATUBHMUX
KpuTepnjyma n yTBpanAn Aa je 3a NpoLeHy no3HaToCTU 03HAKE HYXXHO Y3eTu y 0631p
N jefHe N apyre. YTBpAUAM CMO [a OHe MeTofe MpoLeHe NO3HATOCTK KOje Ce 3aCHMBajy
CaMO Ha jegHVMMa Of HaBefeHVX KpuTepujyma HWUCY MOTMyHe, Te [a BOAE HernpaBW/IHOj

MAEHTMAUKALMjL NMO3HATMX 03HaKa 1Majyhi y BUAY pasfiore NpoLUXpeHe NpaBHe 3alLTUTe.

HakoH uCnUTMBarba HauMHa HMXOBE MNPOLIEHe, YTBPAUAM CMO Aa je HernpaBW/IHO
MHCUCTMPATU Ha arcoslyTHO OCTBapeHUM BPeAHOCTMMA, Te fa je HY>XHO Yy 063up

Y3nMaTn OKOJTHOCTU KOHKPETHOTI TPXULLUTa Ha KOjeM Ce O3HaKa KopucTtu, a NOCe6HOo U

31981 neTn dycHoTy 276.
© OcBPT Ha ofie/bak y rnaem 1 oferak V Apyror fena aucepravpije.
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pasBoj CaBpPeMeHMX cpeacTaBa KOMYyHMKaUWje KOjU je WU3MEHWO NpPaBWIHOCTU O

HMXOBOM MMPEHOLLEHY KOje CY [0 CKopa BaXue.
YTBpANIM CMO fda je 3a OueHy KBa/MTeTa acouujaumja Koje O03HaKa Be3yje HYXXHO

MCMUTUBATM NOTPOLLIAYe, Te YKasanu Ha Npo6ieMaTUUYHOCT A0Ka3HMX CPeAcTaBa Koja ce y

OBY CBPXY KOPUCTE.
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[haBa 3

Mpeanor HOBUX KpUTEPUjyma 3a yTBphHrBake NO3HATOCTH

OBaj feo pafa 6uhe nocseheH 06pagn nNuTarba NOy3LaHOCTU UCTIUTUBAHNX KPUTEPUjyMa, C
UM/beM fa ce NpubnnXu HOBOj, MPeLU3HOj MeToAu 3a YTBphKBare MO3HATOCTU O3HAKE.
Mocneawa rnaea Apyror gena auceprauunje Tpebano 6u ga 6yae nprkas pellera [0 Kojer
je ucTpaxuBarbe [0BEO, U TO M3 cnefehnx acnekata: Hag/eXHOCTU 3a YyTBphuBame
MO3HATOCTU, PeNeBaHTHUX KpUTepujyMa 3a NPOLEeHY, HUX0BOTr Mefyco6HOr 0AHOCa, Kao 1
MOXE/bHOI HauMHa HUXOBOI OAMepaBara. YKO/IMKO CMpOoBefeHa aHan3a He [JoBee [0
OYeKMBaHUX pe3ynTara, O4veKyje ce fa Yy OBOM feny paga 6yay WMCTakKHYTW OCHOBHM
HefocTauy noctojehnx pellera M fa ce NpeumsHo AeMHULLY OTBOPEHa nuTakba vmje 6u

perynmcarbe JonpuHesno no6osbLuaky NocTojeher cTatba.

Ha1eXXHOCT 3a 0f/TyumBatbe O CTATYCY NMO3HATE 03HAKE

OBaj operbak 6uhe nocseheH MCNUTMBaKY MOCTaB/bEHE XMMNOTE3e Aa 6u [Aen0oTBOpPHUje
61no aa o cTaTycy no3Hate 03HaKe oA/lyyyje jeaaH cneumjannsosaH opraH. Hamme, Kako je
y [ocajallibeM UCTPaKUBary NPUKazaHo, NOCTOjU HEKOH3UCTEHTHOCT MOCTyNawa CyfoBa
M YyNpaBHUX OpraHa y Npakcu Kaga je pey O Of/lyYmBarby O CTaTyCy No3HaTe O3HaKe —
npakca je pa3nnymTa He Camo Yy CTerneHy NO3HaTOCTU KOju Ce TPaXku, HEro 1 y AoKasMma
Koju ce y3umajy y 063up. Y ToMm cmucny, ucnutahemo ga M 6u npaBHOj CUMYPHOCTYU
Hocuoua npaBa AOMNPUHEN0 Of/lyYMBare Of CTpaHe jefHOr Tena Koje 6U pacnonarano
HEOMXOAHUM 3HawMMa W Koje 61 MpUMEeHUBaN0 YyjefHayeHy METOLONOrNjy MpoLeHe

MO3HATOCTW.

Cmatpamo aa Tpeba nohwu of NuTarba Aa N je yTBPhHMBatbe NMO3HATOCTM O3HAKE, Te HeHE
NoAOGHOCTM 3a MPOLUMPEHY 3alUTUTY, NTae KOje 3aBWUCK 0f KOHKPETHOr Cydaja

MoBpeae, UM Ce MOXKE LIEHUTU HE3aBUCHO Off KOHTEKCTA Y KOjeM Ce CMOpHa CrMyHa/ucTa
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03HaKa KOpUCTU. Y TOM CMUCNY, MULL/BEHA CMO fa je penyTauuja 03HaKe He3aBKCHO
nuTake, 0 4Yemy je O6WMNO peun y MPeTXOAHOj rnaBu AucepTaumje. Haume, 6mno 6u
MOrpeLLHO NoAOBHOCT Heke 03HaKe 3a NPOLLMPeHy 3alTUTY YNoA06UTY NPOLEHN Aa 1 ce
KopuLLhetbeM KOHKDETHE CYNpOTCTaB/beHe 03HaKe MOXeE M3a3BaTil Heka Of MpOnMCaHnX
nocneauua?t. MuLwsbetba CMO Aa je pemyTaLvja 03Hake OABOjeHO MUTarbe, Te 4a OHAa Kada
Ce OHa YTBPAM, O3HakKa he YXMBaTW 3alLTUTY HE3aBUCHO Of CYMpOTCTaB/beHe O3HaKe Y

OfIHOCY Ha KOjy Ce 3aLTnTa TPaXW.

MocebaH npobnem Kopg yTBphMBata MO3HATOCTU O3HAaKe je y TOME LTO je pey o
MPOMEH/bMBOj KATeropuju — Haume, MOXe Ce [JecUTU [a O3HaKa Yy jefHOM TPeHYTKY He
Y)XXUBa [OBO/bHY penyTaunjy, anm ga ce Kpo3 HeKO Bpeme TO NPOMeHW. VICTO Tako, nako
pehe ann Takofhe moryhe, 03HakKa MOXe M3ryomTu Ha CBOjOj MO3HATOCTW M3 Pa3NNUUTUX
paznora (PeuMMo CMarbeHeM MHTEe3MTeTa Nnpomouunje uan ynotpebe). Y ToMm cmucny,
3aK/byyyjemo [a je Mo3HaTOCT MOTPe6HO LeHUTM Y AaTOM TPEHYTKY 3a KOju Ce TBpAM Aa
nospega nocToju. MN3HeTn npobnem ykasyje Ha TO fa je 3Hayaj Oofyka O NO3HaTOCTy
O3HaKa orpaHu4yeHor gomerta, umajyhv y BuAy BpPeMEHCKY AUMeH3Wjy oBor nutawa. C
0631MpoM Ha U3HETO, 610 Aa ce MO3HATOCT YTBPhYje 0f CTpaHe jefHOr WK BULLIE OpraHa,
HenpasuiHO 6M 6MN0 3aK/bYYUTU [a je HOCWMaL, MCXOLOBakbeM jefHe TakBe OfJ1yKe

06e36e10 cebu 3alTUTY 1 3a 6yayhe CiyHe cny4vajeBe NoBpese.

OnpaBaaHo je 3anuTaTy Ce KOju je OHAa BPEMEHCKM PacnoH KOju NOKpMBa jefHa 0A/lyKa o
Mo3HaToOCTU 03Hake. CMaTpaMo Aa TO 3aBUCW Of [0Kasa KOju Cy MPUIOXKEHWN, OLHOCHO
nepuoaa OCTBApPEHOCTM KPUTEPUjyMa KOju ce y3mmajy y 063up. Y TOM CMUCY, MOXAa je
NaKLle oApeanTy Nepuog y NPOLLIOCTM Koju je 06yxBaheH 04 1yKOM O MO3HATOCTH O3HaKe.
MehyTm, y npakcu je O4YeKMBaHO fa 6u ce uyewhe MNOCTaBMNO MUTake nepuoga y
O6yayhHOCTM 3a KOju Ce MMa Y3eTK [a je 03HaKa No3HaTa, a y KOjeM Of/1lyKa O MO3HaTOCTu

MMa BabKeHE.

21 \inn ynoTpe60oM MaeHTUYHE 03HaKe 3a ApYry KOHKPETHM CynpoTCTaB/beHI MPON3BOf.
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1)

2)

3)

4)

5)

1)

2)

Wcnutyjyhn Tesy fa je cBpcUCXOofHWje Aa yTBphuMBarbe MO3HATOCTW 03HaKe YMHWU jefaH
creuunjann3oBaHn opraH, ykasahemo Ha MpefHOCTM M HeLOCTaTKe OBaKBOI peLuerba. Kao

MO3NTUBHE KapaKTEPUCTNKE MOXXEMO VI3,£I,BOjI/ITl/II

yjeaHayeHo NocTynamwe NPUINKOM MPOLEHE PefieBaHTHUX KPUTEPUjyma;

TakBO MOCTYynare J0Beo0 61 [0 M3BECHOCTM HOCWMAaLa XXUroea y nornegy obvma npasa,
Kao 1 o yHawpehmBarba npaBHe CUTYPHOCTH;

eMKacHOCT y nocTynawy, UMajyhun y Buay fa 6v KOHUeHTpaumja HaaneXxHoCTu y jefHoOM
opraHy nofpasymeBasia ¥ yurpaHy npakcy HagnexHor Tena, Koje 61 noctas/baso jacHO
ofpeheHe 1 NpeLun3sHe 3axTese y BUAY LOKa3a OCTBAPEHOCTU 3afaTUX KPUTEPUjYMa;
CMarbeHe TPOLLKOBe, UMajyhu y BUAY [a Ce HOCUOLM npasa He 61 pacnivkbaBain Ha BuLLE
CTpaHa pafun NpuKyn/bakba PasMunTnX LoKasa Koju Cy Hen3BeCHOr H1MBOA PeieBaHTHOCTY;

M3BECHOCT Yy NOr/eAy 3axTeBa NMoTPeGHMX 3a 0CTBapMBatbe CBOT NpaBa Ha NO3HATOj O3HALK;

HepocTauy 0BOr pelLetba Koju 61 ce MOrnv U3LBOjUTHU:

BpeMeHCKa Hee(uKkacHocT, umajyhm y Bugy fa 6u 3a notpebe Apyrux (CYACKUX Wu
yrnpaBHNX) NOCTYynaka paau Kojux ce yTephere 1 cnpoBogun, 6muno noTpebHo obpatnTu ce
cneuujann3oBaHOM oOpraHy; Yy JApyradmjem, caga noctojehem pellewy, YTBphVBame
MO3HATOCTU je cacTaBHM [e0 MOCTYrKa paju Kojer ce npoueHa v BpLuun;

Kao HefocTaTak MOXe Ce YKasaTu 1 Ha U3y3eTHY NPUMeHY 0BOI MHCTUTYTA Na caMuUm TUM
M HeornpasAaHOCT (hopmuparba 1 crewmjanmsanmnje jeaHor nocebHor opraHa kKome 61 0Baj

3a7aTak 610 faT Y UCK/bYUMBY HA[IEXHOCT.

Beh Ha npeBu norneg jacHo je ga ce yrBphuMBake MO3HATOCTM Of CTpaHe jefHor,

cneuWjasM30BaHOr opraHa MoXKe CMaTpaTy LIeNMCXOAHUjUM Of nocTojenher peLletba.

Ha oBOM MecTy 0CBpHYheMO ce Ha nuTare Aa /v NocToju NoTpeda Aa ce No3HATOCT 03HaKe
yTBphyje He3aBMCHO 0f Cykoba ca CrnopHOM MnafjoM O03HaKOM KoOja Ce KOpWUCTM 3a
pasnuunTe npoussofe. Hanme, Kako je paHuje CrOMeHYTO, OBO MuTawe Hajuyewhe ce u

MocTaB/ba Yy TOKY CYACKOr MOCTYMKa NMPWUIMKOM YTBphera MocTojatba MoBpee npasa C
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jefHe cTpaHe, 1 y ynpaBHOM MOCTYNKY MPUIMKOM OrfallaBaka Xura HULWTaBUM WUan
NMPUINKOM MCNUTUBaHa PenaTUBHUX CMETHW 3a PerucTpauujy o3Hake, ca Apyre cTpaHe.
Ha npBu nornesg YnHW ce Aa He MOCTOju noTpeba Hocuoua Aa OBO CBOJCTBO yTBphyje
HE3aBMCHO 0f CNOMeHYTUX cuTyauuja. C gpyre cTpaHe, TakBe CUTyaluje Cy CacBUM NaKo
3amuCc/nBe. Y HacTaBKy M3NaXeMo [Ba Cny4aja Kaja bu uHTepec HocuoLa 3a yTBphuBare

penyTaLmje He3aBUCHO Off CyK06a ca IpyroM 03HaKOM 610 CacBMM OMpaB/aH:

1) npBa cuTyauunja Tuye ce MoryhHocTM Hocroua Aa mnsgaje nuueHLe 3a kopuwhere cBor
XWra OHUM NIMUMMa Koja ene fa KopucTe 3aliTUheHW 3HaK y cacBUM Apyroj obnactw.
[akne, kako 61 Morao HacTynatu ca ,,OHYA0M* 3a KopuLUherwe CONCTBEHOT 3HaKa Tpehunm
NMuMMa Koja umajy MHTepec fa ra ynoTtpebsbaBajy y Be3u ca Apyravvjum npov3BOA0M,
HOCMOLY je BaXHO fJa MMa HeaBOCMMUCNEeHO YTBpheHO oBfawhewe Ha MCK/bY4YMBO
Kopuwherwe y Be3u ca CBUM MNPOM3BOAMMAE, a He CamMO OHMMa Koju cy 00yxBaheHM
sawTutoMm. CacBuMm je ppyrauvja cuTyauuja y KOjoj HOCuMal, He pacnonaxke jacHo
YTBpPhHEeHUM CTaTycoOM CBOje O3HaKe, rfe My oCTaje ka0 MOryhHoCT fa pearyje y cny4ajy
HeoBnawheHor Kopuwhewa M CBOjJy KOPUCT OCTBapy KpOo3 CYACKY 3aWwTUTy. Y O0BOj
BapWjaHTM OH ocTaje 6e3 3HaTHMX Mpuxoda Koje 61 O0CTBapMO Of YCTynaka CBOI MpaBa
CaBeCHWUM NMLMMa, KOja ce nHaye He 61 ynyctuna y HeosnawheHy ynoTtpedy Tyher 3Haka y

CUTYaUMju HEVU3BECHOCTM O 0BUMY HEroBOT NPaBa.

2) Apyra cuTyauuja Tuue ce MOTyRHOCTW aHTaXoBarba YMpaBHWUX OpraHa Koju akTWBHO
npefy3uMajy pagme Yy UMby 3alTTUTe PerncTpoBaHUX O3HAKa — L@PUHCKMX opraHa u
TPXKULWHe MHcnekumje*??. Haume, y fgomahem NpaBHOM CKUCTEMY HOCWOLM MOry Aa
yCrlocTaBe TaKO3BaHW LAPWHCKM Haj3op — CMCTEM MojayaHe 3alTuTe Mpasa
NHTENeKTYyanHe CBOjUHE Ha LiapUHU KOjU Ce OpraHusyje Ha OCHOBY 3axTeBa Ympasi
LapuHe. Ha OCHOBY 0J06peHOr 3axTeBa 3a fojadaHe Mepe KOHTPOSE, L@pUHCKN OpraHi
NpyXajy 3aliTUTy 03HaLW HOCKOLA 1 3ayCTaB/bajy Y LIapUHCKOM MOCTYMKY CBe NpOou3Boje

KOju ce yBO3e OAHOCHO M3B0O3€, YKO/IMKO Hahy [Ja NnocToju CyMiba fa ce huma nospehyje

%2 luxosa oBnalherba 1 HaNeXHOCTU Yy 0BOM CMUC/Y MPOMMCaHM Cy 3aKOHOM O Moce6HUM oBnaluheruma
pagn edurkacHe 3alTUTe npaBa UHTenekTyanHe cBojuHe (,Cn. rnacHuk PC", 6p. 46/2006 n 104/2009 - ap.
3aKOHW) 1 Ypenbom O yCnoBMMa WM HauMHY 3a MPUMEHY Mepa 3a 3alTUTY WHTENEKTya/lHe CBOjUHE Ha
rpaHuum (,,CnyxoeHu rnacHuk PC", 6poj 38).
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XUl Ha OCHOBY Kora je oAo6peH 3axTeB. py TOMe, CNYXO6eHWLUM LapUHCKMX OpraHa
y3umajy y 063up camMo OHY poby Koja je obyxBaheHa 3alITUTOM. Y cny4ajy Kaga 6u
LLApPMHCKM HaA30p 61O NocTaB/beH Ha OCHOBY paHuje YTBpheHO no3HaTe 03Hake, NpeamMeT
nojayaHMX Mepa KOHTposne 6Guna 6m cBa poba Koja je obenexeHa CYnpOTCTaB/bEHOM
03HAaKOM, a He caMO OHa Koja je o6yxBaheHa crnvckom poba. [akne, Hocunay 61 1Umao
MHTEepeC Aa U3 MPeBEHTUBHMX pasnora YTBPAM f[a HEeroBa O3HaKe YXKMBa MPOLLUMPEHY
3alWTUTY, Y CKagy ca Ymme 61 Gunm Sy>KHU fa NocTynajy v LapuHCKK opraHn. HaeeaeHo
Takohie BaXKM 3a TPXKWLLUHY MHCNEKUMjy, Kao opraH yrnpase Koju npefys3vma pajte pagu
3aLUTUTE XXMroBa Ha YHYTpalUHbeM TPXULWTY. Hanme, Mo OCHOBY C/IMYHOT 3axTeBa HOCMoLA
npaBa, TPXMWLUHA WHCMEeKUMja y3uma y 063up 3awTuheHy O03HaKy W MO CNy)KO6eHoj
LY>KHOCTM, WM NO 3axTeBY HOCMOLA, CMPOBOAM KOHTPOJie CYyMHMBMX NOKauuja U nvua
KOjOM NPWANKOM BpLUM 3arn/ieHe pobe 3a KOojy NOCTOju CyMHa fa ce HhOoMe MoBpefyje Xur.
Kaga 6v noctojana MoryhHoOCT paHujer yTBphuBara CTaTyca M03HATOCTW, HOcMouM 6u
MOINN [la NocTaB/bajy 3axTeB Koju 6u ce OAHOCMO Ha 6WUNo Kojy poby, a He caMO OHY

06yxBaheHy cnnckom poba.

CXOfHO HaBefeHOM, MoKasaM CMO Aa Yy  MNPOMETY MNOCTOjU WHTEpec Hocuoua 3a
yTBpMBakbe MNO3HATOCTW XMUra U He3aBMCHO Off KOHKPETHOI 0AHOCa ca CynpoTCTaB/beHOM
Mnahom 03HakoM. Mmajyhmn y Buay TPEHYTHW CUCTEM, HOCWMOLM He MOry OBY BpPCTY
3alWTUTE [Ja OCTBape, Mako Yy Hauyeny Ha kY MMajy npaBo. Y Aa/beM TeKCTy paga
ncnmtahemo Kako 6u (YHKUMOHMCAO CUCTEM Yy KOjeM OW nocTojania WCK/by4vmBa
HaA/IeXKHOCT jeAHOr Crewumjann3oBaHor opraHa, Kao 1 ga v 6u y TakBOM cucTemy 6unio

Moryhe yTBphKBaTK penyTaLmjy 03HaKe yHanpes, NPeBeHTVBe paju.

HaaneXxHocT crneunjannsoBaHmx ynpaBHUX opraHa

Osge hemMo ucnutat fa v je NMoXKe/bHO M LeIMCXOAHO Aa yTBphewe penyTtauuje Heke
03HakKe cnafja y UCK/bYYMBY HaJ/IeXXHOCT CreLmjain3oBaHmX ynpaBHUX opraHa — 3aBoja 3a

VHTENeKTyanHy CBOjuHyY. [pe cBera, NonasuMo Of 3aKOHOM YTBpfieHe HaAneXHOCTY 0BOT
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ynpaBHOr opraHa>3. Hanme, MOryhHOCT He3aBWUCHOT YTBPHUBatba NO3HATOCTY HeKe 03HaKe
(npumepa pagy 3a NnoTpebe CyACKOr MOCTYMKa), HENMOCpeAHO 3aBUCK Of, Tora fa i ce To
MO>Xe CMaTpaTyl yrpaBHOM cTBapu>2*. Hallie je MULL/berbe a HaueNHO MMa MecTa OBaKBOM
Tymayewy, Te ga 6u 6mno npouecHo Moryhe o6paTuTh Ce OBOM CheLujain3oBaHOM
YNpaBHOM OpraHy pafv [OHOLIEHa Of/lyKe O TOMe [a /I HeKa 03HaKa YXXMBa [0BO/bHY
penyTauujy Koja joj 4LOHOCK NPOLUMPeHY 3awTnTy. Hanme, 4OHOLLIEHEM peLLeHa 0 CTaTycy
MO3HATOCTU O3HaKe YNpaBHW OpraH GM yTULAO Ha NpPaBHW MOM0Xaj CTPaHKe, Y jeAHoj

KOHKPETHO], NojefuHa4Hoj cuTyaumju (y OgHOCY Ha jeflHY KOHKPETHY 03HaKy).

Takohe, uukeHMLa je fa je YynpaBHW OpraH crneyujann3oBaH 3a MOC/MOBE Mpasa
WHTENEKTYa/lHe CBOjUHE HajbnvKu nocebHUM npaBuMMa >XMUIOBHOT MpaBa, Kao M fa je
YMo3HarT ca peneBaHTHOM NpakcoM opraHa EY, Kojy HacToju ga npatv v noctymna ca hom
ycarnaweHo®. TMpumepa pagn, MeTogonorvja 3aBoga jacHo ynyhyje Ha 3ajegHnuke
npenopyke, Koje Takohe y3uma y 063vp n Aupektusa EY. Umajyhmn y Buay aa ce 3aBog
3HaTHO Yelwhe cycpehe ca 0BMM NUTakeM HEro LUTO je TO C/yyaj ca CyAoBMMa, a NocebHO
Aa je pey o jeAnHOM ynpaBHOM OpraHy Koju Nno3Haje 1 npumMerbyje oBe ofapeaoe, jacHo je aa
Ou ynpaBo OBOM oOpraHy Tpebano fa npunagHe Haf/IeXHOCT 3a yTBphuMBare craTyca

MO3HATOCTW.

%23 HapnexHocT 3aBofja 3a MHTENeKTyanHy CBOjUHY perynucaHa je 3akoHOM O MuHucTapcTeuma (,,Cn.
rnacHuk PC", 6p. 44/2014, 14/2015, 54/2015, 96/2015 - gp. 3akoH 1 62/2017), Koju oapeabom ynaHa 31.
nponucyje: 3aBoj, 3a MHTENEKTYa/IHY CBOjVHY 06aB/ba CTPYyYHe MOC/I0Be 1 NOCOBE ApPXKaBHE yrpaBe Koju ce
0fJHOCEe Ha: MaTeHT WU ManaWn NaTeHT, XWT, A13ajH, 03HaKy reorpadickor nopekna, Tonorpagujy MHTerpucaHor
Kona, ayTopcko NpaBo M CpodHa Mpasa; MpuUMeHy MefyHapogHMX Yyrosopa u3 o061actu  3awTtute
WHTeNeKTyanHe CBOjUHE M MpeAcTaB/batbe U 3acTynake MHTepeca Peny6nuke Cpbuje y cneumjanm3oBaHUM
MefyHapo4HUM OpraHu3almjaMa 3a 3allTUTY WHTENEKTyanHe CBOjuMHe; HaA30p Hajd pajoM opraHusaumja 3a
KOMEKTMBHO OCTBapuBare ayTOPCKOr NpaBa W CPOAHUX MpaBa; pasBoj y 06/1acTu 3aWTUTE UHTENEKTyasHe
CBOjUHe; MH(OPMaLMOHO-06pa30BHe MOC/IOBE Y 06/1aCTV 3alUTUTEe WMHTENEKTyasHe CBOjWHE, Kao W apyre
nocsoBse ofpeheHe 3aKOHOM.

%24 A ynpasHa cTBap je AeHMcaHa Kao MojeAnHauHa CUTyaumja y Kojoj opraH, HemocpeaHo npumekbyjyhu
3aKOHe, Apyre MpOonvce 1 OMLWTE aKTe, MPaBHO MM PaKTUYKK YTUYe Ha MOM0Xaj CTPaHKe Tako LUTO JOHOCK
ynpaBHe akTe, [JOHOCW rapaHTHe akTe, 3ak/bydyje ynpaBHe YroBope, npefy3vma ynpasHe pagre 1 npyxa
jaBHe ycnyre.

%5 Oppe ynyhyjemo Ha oapenby unaHa 75. Crnopasyma O CTabuUnM3aLmju U NpUaPYXUBabY 3aK/bydeHor
nsmehy Peny6nuke Cpbuje n EBponcke yHuje 29. anpuna 2008. roguHe, nponucaHo je: Cpbuja he npeyseTy
HEOMNxo[He Mepe Kako 6u HajkacHuje NMeT roAuHa Of AaHa CTynara Ha CHary OBOr criopasyma 06e3beguna
HMBO 3alLUTUTE MHTENEKTYaHe, UHAYCTPUjCKE 1 KOMEPLMjaiHe CBOjUHE KOjU je CAMYaH HMBOY KOju NOCTOju
y 3ajegHuum, yKby4yjyhn 1 fenoTBopHa CpeacTBa 3a cnpoBofjere TWX npasa.
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Takohe, oBfe hemo NocebHO ykasaTu fja y yrnpaBHOM MOCTYNKY, 3a Pa3/MKy 0Of NapHU4HOr
MOCTYIKa, BaXKWN Ha4eno mMaTepujasiHe UCTUHe. HamMe, Kao jelHO 0f, Hayena oBOr NOCTyrnkKa
nponucaHa je o6aee3a opraHa Aa nNpasuHO, UCTUHWUTO M MOTMYHO YTBPAM CBE YNHEHULE U
OKOJIHOCTU KOje Cy Of 3Hauaja 3a 3aKOHUTO W MpaBW/IHO MOCTYNawe Y YNnpaBHOj CTBapw.
HaBefeHO 3Haun Aa je opraH Ay»aH fa nosmsa CTpaHke fa NnofgHoce JoAaTHe foKase, Kao v
[Ja caM MocTyna Mo CAY)XO6eHOj AY>XXHOCTU MpuKyn/bajyhn HeonxodHa ob6aBellTewa WU
[l0Ka3e Kako 6V TayHO YTBPAMO UMHEHWYHO CTawe pafu NpPaBUIHOM O4JlyyMBarba O
ynpaBHoOj cTBapu. OBy MOryhHOCT CyfoBN Hemajy, 6yayhu fa y napHUYHOM NOCTYMKY CYy[,
BULLE Hema oBnawhewa fa yTephyje matepujasiHy UCTUHY, Beh ce 0a/lydyje Ha OCHOBY
OHWX YMHEHMLA U 0Ka3a KOje CY MPeaIoxXue came CTpaHke>°. CXx04HO HaBefeHOM, YMHM
ce fa 6u, 3a NnoTpebe yTBphHMBaHba NO3HATOCTW, CUCTEM Y KOjeM BaXXW Hayesio MaTepujasiHe
NCTUHE 610 NPUMEPEHNjU, jep YNPaBHU OpraH MMa Ha pacnonarawy MOryhHoCT fa LeHun v
OHe A0Ka3e [0 KOjuX cam MOXe Aohu penaTtMBHO jeAHOCTABHO — YBWUAOM Y WHTEPHET
CTpaHuue W Opyre cagpxaje Koju cy fako AOCTynHW. Mmajyhu y Buay cBe Hanpep
HaBefeHe MpefHOCTU, MULLIbEHA CMO [a je 0Baj OpraH HajnorogHnju cybjekar 3a npoLeHy
penyTauuje O3Hake, Te Aa 6W €BEHTyaJIHO WCK/bYYMBO KOHLEHTpUCaHa Haf/1eXXHOCT

Tpe6ano aa 6yae noBepeHa ynpaso Hemy.

[pyro je nutare Aa M 6u Hocmoum npaea Tpebano Aa ce obpaTe ynpaBHOM OpraHy ca
OBaKBMM 3aXTEBOM Y CBaKOM KOHKPETHOM Cnydajy, Te 6u oBaj ctatyc 6mo ogpeheH
nojeAMHa4YHOM OANYKOM, WA 6M Ce OBakaB CTaTyC MOrao CTULATW €EBEHTYasHO
perncrTpawmjoMm O3HaKe Kao Mo3HaTe He3aBMCHO Off KOHKPETHOr MocTynka. Ha oBoM MecTy
MOHOBO YKa3yjeMO Ha UMkeHMLY [fa je MNO3HaToCT AMHaMU4YyHa Karteropuja Te fJa
perucTpalmja 03Hake Kao TakBe y jeAHOM TPeHYTKY He oArosapa notpebama yTephuBarba
HEHOr CTaTyca y HEKOM KaCHMjeM TPeHYTKY. 3aT0 CMO MULLI/bEHA Aa 61 HajnpuMepeHuje
pellere nogpasymeBano ofpefmBare MO3HATOCTM Y AATOM TPEHYTKY W 3a noTpebe

ofpeheHor noctynka (CyACKOr WX ynpaBHOr), Te fa perncrpauuja O3Haka Koje Yy

26 Opgpen6om unaHa 7. 3MMM NponucHo je Aa he cy 4a pasMoTPX 1 YTBPAM CAMO YMH-EHULIE KOje CY CTpaHKe
W3Hene 1 fja 13Befe camMo J0Ka3e Koje Cy CTPaHKe MPesIoxKie, ako 3aKOHOM Huje Apyrauuje nponmcaHo.
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oapefleHOM TPeHYTKY YXWBajy CTaTyC MO3HATUX HuWje MOXEbHO peluere’’. HaseneHu
3aK/byyak He 3aHeMapyje paHuje 13HeTa 3anaxarba 0 MHTepecy HOCMoLa fa ce MO3HaToCT
yTBPhYyje HeBE3aHO 3a CYK06 ca KOHKPETHOM 03HaKOM. Y U3MOXEHOM peLlietby HocunaL, 61
MOrao fa 3a moTpeGe YCMoCTaB/batba LEAPMHCKOT HaA3opa WAM KOHTPOMe Of CTpaHe
TPXWLUHE WHCMEeKUMje 3axTeBa YTBpPhHewe cTaTyca O3HaKe Ca BaereM 3a ofpeheHu

BPEMEHCKM Mepuos,.

Y3umajyhu y 063vp paHuje CroMeHyTe HefoCTaTKe peluersa f[a Mo3HaTOCT 03Hake Oype
yTBphMBaHa of, CTpaHe jefHOr Cneuujann3oBaHOr yrnpaBHOr opraHa, ucrnmtahemo y Kojoj
MEpV Ce OHW MOTY HeyTpasimcatu y C/y4ajy HafJIeXXHOCTW 3aBOfa 3a WHTE/EKTYa/HYy
CBOjuHY. MpBK Npob6nem Koju CMO YOUMIN OAHOCMO Ce Ha HeeUKaCHOCT Yy BPEMEHCKOM
cmucny, umajyhm y Buay fda 6u npowumvpeHa 3awituTa ogpefeHe O3Hake YBeK 6una
YCNOB/bEHA PaHWjOM OANYKOM YNpPaBHOI OpraHa, a 3a TakaB MOCTYnaK je Heornxo4HO
ofpeheHo BpeMe. INpe cBera, cneumjannsaumja 3a jefaH 3agatak yBek nogpasymesa v sehy
e(hmKacHOCT y erosom ob6assbamy. Jasbe, NpumMehyjemo fa je n y noctojehum pellermma,
rae je No3HaToCT oapefmBaHa y CBaKOM MOCTYMKY 0/ CTpaHe nocTynajyher opraHa, Takohe
noTpe6HO oapeheHo Bpeme Koje ce nocsehyje NCnUTUBarY OCTBAPEHOCTM OBOI CTaHapAa,
Te CMaTpamo fa 0BaKBO peLlere He 61 JOoMNpUHEno BUTHOM MPOAYXKaBary TOKa MOCTYIKa.
Takohe, N03HATOCT 03HaKe YBEK NpeAcTaB/ba NPETX04HO NUTaHwe Y CBaKOM (YrnpaBHOM U/
CY[CKOM) NMOCTYNKY KOju 3a npeameT Mma BpLUere oBfawwherwa 13 Kopnyca npoLuvpeHe
3awTtute. CXo4HO yobuyajeHOM pellery MPOLECHUX 3aKOHa, MO KOMe opraH Wan cam
04J1yyyje O NPETXOAHOM MuTaky, AN MOCTyNnaK npekuga L0 Of/1yKe Haf/IeXXHOr opraHa,
MULL/bEHA CMO fa nocTojehy MexaHu3am MoTnyHO omoryhasa (hYHKLMOHAIHOCT OBfe
NPes/IoKeHOr peLlerba UCK/bYUMBE HALNEXHOCTU jefHOr YnpaBHOr opraHa. Hanonetky,
Mako CMO Mokasain fa 6u BPeEMEHCKU AUCKOHUTYUTET 610 UM 3aHEMAP/bUB, UK Fa He 6u
6uno yonwrTe, Takohe ykasyjemMOo fAa MpaBHa CUIYpPHOCT KOjoj 6M AONPUHEN0 OBaKBO
peLLler-e CBaKaKo MPeTeXxKe Haf eBeHTYa/IHUM NPOoLY)XaBarbeM MOCTYMNKa, YKOMKO 61 [o

Hera yorLuTe JOoLLSO.

%7 Bywe 0 cucTeMuMa Koju Mo3Hajy perncTpe nos3HaTUX o3Haka BugeTy y: Smith S. Lars, ,,Implementing a
Registration System for Famous Trademarks*, Trademark Reporter, VVol. 93, 2003.
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Apyru npobaemM Koju CMO younIu TULAO Ce CBPCUCXOLHOCTM YCNOCTaB/bakba UCK/bYUMBe
HaJ/1IeXXHOCTW jefHOr ynpaBHOr opraHa, umajyhu y Bugy fa ce NpoLluvpeHa 3awTura
MO3HaTWX O3HaKa penaTMBHO PETKO jaB/ba y npakcu. [oncTa, YMkeHnLa aa ce no3HaTocT
O3HaKe Yy 3aBOJACKOj Mpakcu MocTaBufia Kao NuTawe Y OKBUPHO AeceT MoCTynaka Yy
nocneame TpU roavHe®®, ynyhyje Ha 3ak/byyak da 64 yCMOCTaB/batbe WCK/byUMBe
HaaNeXHOCTU 6MNo cyBUWHO. MehyTum, cmaTpamo Aa Ce 1 OBaj HefoCTaTakK HaBedeHOr
pellerba MOXe HeyTpanucatu. OBO CTOra LUTO, Kako CMO paHuje nokasanu, nocroje
nokasaresbi ga he cse Behu 6poj Hocunaua mmaty NoTpedy 3a NPOLUMPEHOM 3aLUTUTOM,
nvajyhn y Buay peaiHe KOpUCTU KOje Of Tora MOry [a ocTeape ca jefHe CTpaHe, 1 Behu
Opoj Mo3HaTMX O3HaKa ca Apyre cTpaHe (0BO 360r pasBoja cpefcTaBa KOMYHUKaluje
KOjMa Ce O3HaKe MHOro faklle KOMYHWUUMpajy PenieBaHTHOj jaBHOCTU HEro paHuje).
Takohe, nmajyhn y BuAy MOCNOBe KOje 3aBOAM 3a WHTENEKTyaslHy CBOjUHY pefoBHO
06aBsbajy, cMaTpaMo [ja YCnocTaB/batbe hUX0BE UCK/bYUMBE HAAEXXHOCTU 3a YTBphMBakbe
MO3HATOCTN O3HaKa He OM 3axTeBasio NOCe6HY opraHu3alunjy, BpeMe 1Uamn pecypce. Ynpaso
oAmepaBajyhn HUCKe TPOLLKOBE (hopmuMparba CTPYYHOr Tefla 3a OBO MUTake ca jefHe
CTpaHe, Kao 1 BENMKY KOPUCT Y BUAY NpaBHe CUTYPHOCTY ca pyre CTpaHe, cMaTpamo fa u

0Baj YoUeHV NPo6IeM He MPETEXe Haf TaKBUM UHTEPECUMA.

CX0[IHO CBEMY HaBefEeHOM, 3aK/by4yjemMo [a YCrnocTaB/batbe UCK/bYYMBE HAANEXHOCTM 3a
yTBphMBare NO3HATOCTM 03HAKE Ha CTPaHW Creunjann3oBaHnX ynpaBHMUX opraHa — 3aBoja
3a UHTENeKTyaslHy CBOjUHY, jeCTe MOXErbHO pellere Koje 61 A0Beno A0 edurKacHuje u
npaBWHM]je NPUMEHe OBOI MHCTUTYTA Y Npakcu. HapaBHO, NuTake Kputepujyma Koju 6u
6unn NpYMerKBaHN 0f CTPaHe TaKBOP OpraHa, Kao U Mepuna no Kojuma 6u 6una uerweHa
HMX0Ba OCTBAPEHOCT je 0[BOjeHO MuTawe. Takohe, Kpo3 0BY aHa/M3y OTBOPUAM CMO U
NMUTawe OnpaBAaHMX pasnora 3a yTBphuBare MO3HATOCTM O3HaKe (AunemMa KOHKpeTaH
CNyyaj OCTBapuBara 3alITUTE/ONLITM 3aXTeB paauW OCTBapuMBakba MYHOr KanauuTteTa
MPOLUMPEHE 3alTUTE Yy MPEBEHTUBHOM CMWCAY), U CMaTpamMo [a Ce OHO He WCLpnIbyje
M3HETUM pELLEHEM YCMOCTaB/batbd WCK/bYUMBE HAA/IEXHOCTU, MAaKO O6M OHO HayenHo

ofrosapano MoryhHoCTV noctas/barba onwiTer 3axtesa. Caga hemo ucnutatu y Kojoj Mepu

*8/\nchopmaLinja Kojy je ayTopy 3a MoTpebe 0BOT UCTPaxKMBarba 4ao CyX6eHK 3aBoga y Majy 2019. roguHe.
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61 yTBphHMBatbe MO3HATOCTY Off CTPaHe UCK/bYUMBO HAA/IEXHOT OpraHa — Cy/a, OfroBapano

noTpe6ama NpoLUNPEHE 3aLLTUTE.

HaanexHoCT CyACKNX opraHa

Wcnutahemo y Kojoj Mepu 6u yTBphMBaHe MO3HATOCTU MOI/0 Cragatu y WCK/bY4MBY
CYACKY Haa/eXXHOCT, OAHOCHO Y KOjoj Mepu TO oaroeapa notpebama npometa. [oyeTHa
Te3a OB/lE je Aa OBaKBO peLLeHe He 61 6110 NorogHo, nMajyhn y Buay npe ceera npoLecHa
npaBuia O MocTynawy cyga. MNpumvepa pagn, y pomahem 3akOHOAABCTBY YTBpheke
MO3HATOCTM O3HaKe cnafano 6u y yTephere UnkbeHMLa — TYXKOEHWN 3axXTeB MOXe OUTW
0BaKO MOCTaB/beH CaMO KaJa je TO MPOMMCcaHO MOCeGHMM 3akoHOM>?, WTo oBAe Huje
cnyyaj. Apyryum peumma, YKO/IMKO 6W Ce MuTarwe MO03HATOCTM O3HaKe MOCTaBWIO Y
ynpaBHOM MOCTYNKY, PELUMO MOBOAOM Or/lallaBara HEeKOr XXUra HULLITaBMM MO OCHOBY
C/IMYHOCTU Ca paHuje permcTpoBaHNM YyBEHUM XWUIOM, Tafa He 61 6110 HUTK LLeIMCXOLHO
HUTW MPOLECHO Moryhe 06paTUTK Ce Cydy ca OBakBUM TYXGeHUM 3axTeBom>C. Takohe,
npumMehyjeMo Aa y TPeHYTHO nocTojehmM pellerwsnma Cyamnje peTKo Kada came ofnyudyjy o
nuTawy Mo3HaAToCTW, Beh je y Mnpakcu YecT Cny4vaj fJa Ce 3a OBe MOTpebe aHraxyjy
BeLTaUMW. Ycned Tora, YMHM ce fa U TpeHYTHe OKONMHOCTU gomaher npomeTa ynyhyjy Ha
3aK/byyaK [a MCK/byumBa HaA/IeXXHOCT Cyfa Huje Ba/baHO pellere. Takohe, nmajyhu y
BUAY YMHEHMLY Aa CYACKM NOCTYNLM NO NPaBuIo Tpajy Ayro, jacHo je Aa 0BakBO peLlerbe
He OM ofroBapasio HW noTpebama edmkacHOCTW. PaHuje cMO Beh nojacHMNM fa Ccyq
04/lydyje Ha OCHOBY [j0Ka3a Koje Cy [0CTaBu/e CTpaHKe, Te Ha OCHOBY YMHeHMLA KOje cy
oHe u3Hene. Cya Hema MOryhHOCTM [a Hanaxe CTpaHKama fa W3HOCe HOBe [JoKase U
CIMYHO, Te W OBa MNpoOLEeCHa KOHCTPyKumja He ofrosapa noTpebama yTBphuBama
MO3HATOCTW 03HaKe. UnkeHmnua je 1 aa 61 TakaB NocTynak YecTo 610 jeAHOCTPaHaukK, jep
6u ce no3HaTocT yTBphKBasa 3a noTpede Apyrux nocrynaka. Mmajyhn y Bngy Hefoctatak
cneuujanusaumje cyamja 3a oBy 061acT, cMaTpamo fa je paHuje M3HETO pellere MHOro

BULLE Y CKNaAy ca peasHMM noTpe6Gama npomeTa.

39 Oppen6a unana 194. 3r1M1.
%0 ynyhyjeMo NOHOBO Ha Cy/ICKy NpaKcy NpeAcTaB/beHy Y oferbKy VI Apyre rnase npBor Aena avcepTauuje.
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Mo)keMO Takohe McnuUTaTV U peLlere Aa Ce MO3HATOCT O03HaKe He MOBepyv MOCEOHOM
opraHy, ynpaBHOM WM CYACKOM, Beh WCK/byuyMBO /MuMMa Koja 6u vmMana opfpeheHa
CTpy4Ha 3Harba y 0B0j 061acT. ¥ gomahoj CyAcKoj Npakcy MHCTUTYT BeluTaka 3a obnact
NpaBa UHTENeKTyanHe CBOj1He Huje MocebHO paseujer™ . Vmajyhn y Bugy fAa cy BeluTaum
LA Koja pacnonaxy CTPYYHMM 3HakbUMa KojuMa Cyf He pacrofiaxe, Te NpaBusio Aa cyq
no3Haje Npaso, Nojam BeLUTaka 3a 06/1acT rnpaBa MHTeNeKTya/lHe CBOjUHE CafpXXN U3BECHY
KOHTpagukunjy y cebu. MehyTtm, Hama ce YMHU da je MpaBo XuUra 0f4aBHO Y [0BO/bHO)
MepU pa3BujeHO fa MpaBHWLM Ca OMWTUM MO3HaBakeM MpaBa He MO3Hajy Y A0BOSbHO]
Mepu CBe CrneyuguYHOCTM OBe 0651acT, Te Aa je MHCTUTYuMja BellTaka 3a OBy 06nacT
noxes/bHa W onpasgaHa. Haume, My bea CMO fAa Ou  yTBphMBake MNO3HATOCTM
MCK/bYYMBO Of CTpaHe BeLlTaka, 3a noTpebe CyACKUX 1 ynpaBHUX NOCTyrnaka, Takohe 61o
peLlere Koje 61 MMano HEKONIMKO MOBO/bHMX Nocnemua. 3a pasnvky of npobnema Koju
CMO YOUMIN MPWIVKOM aHain3e YCrocTaB/bakba WCK/bYUMBE HAL/1IEXXHOCTU YrpaBHOM
opraHa (a TO je Hecknaj ca AMHAMWYHOM W MNPOMEH/LMBOM MPUPOAOM MHCTUTYTa
MO3HATOCTK), YNHM Ce fa BM npoueHa OCTBApeHOCTW OBOr CTaHAapa 3a cfydaj notpebe
BpLUera oBnawherwa TUTyNMapa KpPo3 yrnpaBHE WM CYLCKe MOCTYMKe enMMUHMCaNa OBaj
HegocTaTak. OBO CTOra LITO 6K Ce MO3HATOCT LeHWNa y AaToM TPeHYTKY U 3a ogpeheHy
cBpxy. C fpyre cTpaHe, 0BaKBOM peLLery ce MOXe 3amepuTn To da 61 61no HenpasegHO
YC/IOBUTU OCTBapuBame 3alUTUTE TUTYMapa BelUTauyereM Koje Hocu ofpeheHe (4ecTo
BMCOKE) TPOLUKOBE. UMHM ce fa OBaj HefoCTaTakK WHXEPeHTaH MpUPOAM WHCTUTYTa
BELUTaYeHa 1 HeroBoj perynatmen y goMahem cuctemy npeTexe Hag KOpUCTMMa Koje CMo

paHuje UCTakun..

CX0]HO HaBeIeHOM, MULL/bEHA CMO Aa UCK/bYuMBa CY/ACcKa HaANEXHOCT 3a YTBPhMBatbe
TOra [la M HeKa O3HaKa Y)XKMBa [JOBO/bHY penyTauujy Huje MOXKerbHO pellere, Kao HU

NCK/by4YnBa HAATIEXKHOCT BELUTAKa 3a obnact npaBa NHTENEKTYa/THE CBOjI/IHe.

%1 Ha 3BaHNYHOj INCTM CYACKNX BeluTaka MWHMCTapCTBa MpaBae HaBeagHOo je MEeTopo BelluTaka 3a 06nacT
npaea UHTeNIeKTyasiHe CBOjuHe. 3a BuLle nornefatu: https://www.mpravde.gov.rs/court-experts.php.
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HoBu KpuTepujymu 3a yTephrBarbe No3HaToCTH

3BefeHa aHasM3a nokasasa je Aa je nojam O3Haka ca penyTauujom y cmucny pomaher
3akoHa ¥ [upektvBe EY KommnnekcaH nojam Koju y cgepu Bese uM3Mehl)y O3Hake U
pefeBaHTHe jaBHOCTW MpeBa3unasy O4HOC KOjuU MOCTOjU KOJ OMLITENO3HaTUX 3HAaKOoBa.
Takohe, younnm cMo Aa, Mako HavyenHo MOCToje KpUTePUjyMmn Koju ce CTaHAapaHo y3nmajy
y 0031p, MNOCTOjU HeyjefAHAYeHOCT W HEeCUrypHOCT Yy norfedy Mepe OCTBPEHOCTU
oApeheHnx BpegHOCTU Koje LOHOCe CTaTyC MO3HATOCTW, OLHOCHO NPOLUMPEHY 3allTUTY.
Y3umajyhu y 063up cBe HaBefeHO, a NocebHO pasnore MpoLIMpeHe 3alTuTe MO3HaTUX
03HaKa, cMaTpamo Aa 6v NPUANKOM MpPOLEHe OBOr CBOjCTBa Tpebano Aa byay y3etun y
0631p Kputepnjymmn Koje hemo y HapegHoMm feny 6nmxe ogpeautu. Ha npBoM MecTy
n3n0xMheMo OHe (pakTope 3a Koje CcMaTpamMo [a HY>XXHO Mopajy 6uTn y 063up NpuUIMKom
yTBphMBara No3HaToOCT! — CMaTpamo fa ce 6e3 0cBpTa Ha OCTBApPEHOCT TUX KpuTepunjyma
He MOXKe YTBPAWUTU Aa N O3HaKa Tpeba Aa y>KMBa NPOLUMPEHY 3alUTUTY WK He. HakoH
TOra, N3N10KNMheMo OHe KpUTEPMjyMe 3a Koje cMaTpamo Aa Mory 6T AoLaTHU NoKasaTe/by
MO3HATOCTU, Te KOjU eBEHTYa/IHO AOMpPUHOCe 60/beM carfiefiaBary OCTBapPHOCTUN 06aBE3HNX
Kputepujyma. Y T0j, APYroj rpynu Kputepujyma Hasnase ce OHW KOj CaMOCTa/IHO He Mory

OWTW JOBO/LHI NOKa3aTe/by penyTalunje 03HakKe.

Mpeno3HaT/bMBOCT 03HAKe Y KPYroBMMa PefieBaHTHE jaBHOCTM;

Cmatpamo Ja Ha NPBOM MeCTY CBakako ocTaje Beh no3HaTu KpuTepujym ogpehmBara gena
JaBHOCTW KOju npeno3Haje 03HaKy Kao jacHO ogpeheHy (Kao 03HaKy Koja ce Besyje 3a
TayHo ofpeheHn Npom3Bog Te Kao 03HaKy Koja Hocu ofpeheHe KapakKTepucTuke). Mpu
TOMe, peneBaHTHa jaBHOCT 3a noTpebe yTBphKBarba NMO3HATOCTV O3HaKe Mopa GUTK OHa
JaBHOCT Yy OfIHOCY Ha KOjy ce obenexxasa Nnpon3Bof 06yxBaheH 3allTUTOM, a He U [pyra
jaBHOCT. [MuTawe MpPeno3HaT/bUBOCTM O3HAaKe Yy KpyroBMMa OHe jaBHOCTW Koja je

peneBaHTHa 3a Mnahy CynpoTCTaB/beHY 03HAKy W/ OMLUTE jaBHOCTM NOCTaje 3HayajHo 3a

222



2)

NUTake NPOLEHe APYrnX ycnoBa 3a NPOoLnpeHy 3allTUTy, HapyLlaBara AUCTUHKTUBHOCTM
N yrnefa, 04HOCHO HMX0BOr UcKopuwhaBaka. OBO CYy YC/IOBK KOju 61 Tpebano LEHUTH y
CBBaKOM KOHKPETHOM C/ly4ajy, a nuTarwe penyTauuje je npsu MpeaycrnoB KOju Ce LeHW
HeBe3aHO 3a KOHKPETHY CropHy cuTauujy. [akne, npBU HYXaH KpPUTEPUjyM Koju je
HEeONX0A4HO OLEHUTWN jeCTe KOju [e0 pefieBaHTHE jaBHOCTW Npeno3Haje 03HaKy Kao jacHo
oapeheHy o3Haky. INog jacHom oapeheHOCTM nojpa3ymeBa Ce CBECT YUYeCHMKa pefieBaHTHe
JaBHOCTW [a O3Haka ob6enexaBa ofpefheHV MPOM3BOA, Te Aa Ce 3a kY Be3dyjy ogpeheHe
acoymjaumje. HaBegeHo he 6uTK 6/MdKe NojallkbeHO nog cnefehom Taukom, anv OBAe
yKa3yjemo aa 61 peneBaHTHO Mo3HaBake Tpebano ga byae camo OHO Koje noapasyMeBa U
oapeheHn kBanmnTeT. Kaga je pey O CTereHy OCTBApeHOCTW OBOr KpuUTepujyma, Halle je
MULL/bEHE [ja Ce He Tpeba BOAUTM 3a4aTuUM MPOLEHTOM Aiena pefeBaHTHe jaBHOCTK, Beh ga
je NoTpe6bHO y3eTn y 0631p CBe OKOJTHOCTU KOHKPETHOI TPXKMLLITA. Takohe, cMaTpamo ja je
NMOTPe6HO MHCUCTMPATU Ha U3Y3eTHO BUCOKOj OCTBAPEHOCTM OBOI KPUTEpUjyMa, jep Kako
CMO MOKa3ann, AUCTUHKTMBHOCT O[LHOCHO Yr/ie[ O3HaKe Ce MOXe 3aucTa OLITETUTW,
OfHOCHO MCKOPWUCTUTM YNpaBO OHAA Kaja [OBO/bHO BENMKW [e0 jaBHOCTW Mpero3Haje

03HaKy Kao TaKBY.

JaunHa ocobeHOCTM O3HaKe

CmaTpamo fa je crnegehn HyaH KpuTepujym KOju ce Mopa Yy3eTn Yy 063up jaunHa
0COOEHOCTM O3HaKe — APYrMM peynma, pey je 0 YKYMHOCTM acoumjaumja Koje 03Haka
n3asmsa. OBfie N0NA3MMO Of 3anaXara fja camo OHa 03HaKa KOf Koje je y ofpeheHoj mepu
[OLLI0 J0 0caMOoCTa/buBakba Bese 13Mehy e came 1 MH(opMaLmja Koje HOCK Y OAHOCY Ha
NpomM3BOL Koju obenexasa, MOxe fa Oyae norogHa 3a uckopuwhasake Yy Apyrum
cthepama, OQHOCHO Y Be3u ca Apyrayvjum npous3Bogom. Hamme, 03HaKa Kojy moTpoLlaym
MPeno3Hajy CK/bYUYMBO Kao 03HaKy 3a ofpefheHn NponsBog, 1 Npu TOMe je He Be3yjy HU 3a
JefHy Apyry acouuvjaumjy, no Hallem MULberwy He 61 Tpebasno fa yXXuea MpoLupeHy
3awTnTy. OBO CTOra LUTO TakBa O3HaKa He y)KumBa nocebaH yrnef, fakne KBaIMTaTMBHA
ANMEH3Mja Nojma penyTauunje He 6u 6una octBapeHa. C gpyre CTpaHe, He cMaTpaMo HK da

CBakKa 03HaKa 3a Kojy noTpoLuayu Besyjy ogpeheHe acoumjaumje, nopes npomnssoia Koju je
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npeaMeT obenexaBara, Tpeba [Aa YXKMBa MNPOLUMPEHY 3aWTUTY. [akne, Y KOHKPETHOM
Cny4vajy pedy je O KpuUTepujymy KBa/IMTaTMBHe MPMpPOAe, a Kaja je ped O Mepu Herose
0CTBApeHOCTM, CMaTpamo fa LUTO je jaya 0COOGEHOCT O3HaKe y NuTawy, TO je onpashaHunja

r|0Tpe6a 3a HEHOM MNPOLLINPEHOM 3alLITUTOM.

CmaTtpamo fa cy [Ba HaBefieHa Kputepujyma Hy)KHa 3a NpoLeHy peryTauunje 03Hake, u
Kako BMAMMO, pey je 0 KOMOUHaUMju KBaHTUTATUBHOI W KBa/IMTATUBHOI KpUTepujyma.
Hanme, yKONMKO 6M ce NpUXBATMO KpUTEPMjyM MO Kojem 6M OGuna [OBO/bHA CaMo
OCTBapeHOCT je[HOr Of HaBedeHWX CTaHAapha, cMarpamo Aa 6u TO BOAWIO MPELUMPOKO]
NMPUMEHN WHCTUTYTA nNpoLIMpeHe 3awTute. Cmatpamo fa cBu 061mum yTBphrBarba
MO3HATOCTU O3HaKe KOjU Ce 3aCHMBAjy Ha KpUTepujyMUMa OLHOCHO AOKa3MMa KOju He
obyxBaTajy [Ba M3/10)KeHa (pakTopa HUCY A0BOSbHWM, OAHOCHO He oArosapajy (hyHKLMju
npowwmpeHe 3awTtuTe. Bogehy ce ctaBoM fa Cy O3Hake ca penyTauujoM MOLM0XKHe
nocebHMM paftama noBpefe ycnef KOjUx Ce HMXoBa (PyHKUMja MOXe OLITETUTU Ha
Apyraumju HayMH Hero wWTO je TO CAyyaj Koj O3Haka ca CTaHA4apAHOM CHarom
obenexxaBara, 3aK/byunin CMO fa 0Ba (DyHKLMja NOCTaje parbMBa YynoTpeboMm O3Hake 3a
pasnnunTe NPoM3BOLe CamMo OHAA Kaja je Mpero3Haje 4OBO/LHO BenWKW 6poj nvua, 1 1o
Kaga je npenosHaje Ha oapeheHn HaumH. Caga heMo ykasaTu Ha MokKasaTe/be KOje Huje
HY)KHO y3eTu y 0631p, anm Koju 61 Morny AONpUHETU npasuiHujem yTBphuBaky OBOP
cTaHjapfa, O4HOCHO npaBWIHWjEM OfMepaBaky HEKOr 0f 06aBe3HMX Kputepujyma

HaBeJeHNX nop NpBe /iBe Tauke.

IHTEH3UTET ynoTpeGe 03HaKe

OBaj nojaMm MOXe OWUTWM OCTBapeH Kpo3 TPW AMMEH3Mje — BPEMEHCKY, MPOCTOPHY W
KBaHTUTATUBHY. [ly)KuUHa Tpajakba YynoTpebe oO3Hake 3a obenexasarwe oppefheHor
npon3soga (6e3 0631pa Ha MOMeHAT 3alITUTe O3HaKe XXMIoM) CBaKako MOXe 6UTK (hakTop
KOju nokasyje Aa je 03HaKa cTtekna ogrosapajyhy penytauujy. OBge nocebHO MUCINMO Ha
O3HaKe ca JyrorogvwiHboM TPaguLnjoM rae je Y YNeHULA HIX0Be AYroTpajHOCTU jefHa

0f, acouujaumja Koje ce Besyje 3a kY. Ja/be, NPOCTOpHA [AMMEH3Mja Mnoapasymesa
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reorpafpcKy pacnpoctparbeHoCT ynotpebe Heke 03HaKe, Kako y OKBMPY FpaHuLa 3eMrbe y
KOjoj ce 3awTuta TpaXu, Tako W LWKUpe, Yy CYCefHWM 3eM/bamMa W TeHepasiHO Yy
NHocTpaHcTBY. OBfe nocebHO Tpeba y3eTu y 003Mp OHa reorpad)cka nogpydja rge ce
peneBaHTHa jaBHOCT 3eM/be Y KOjoj Ce 3allTuTa TPakW WHTe3MBHO kpehe®*2. Haume, Kako
CMO paHuje yTBPAUIM, HUje HYXXHO [a ce 03HaKa ynotpeb/baBa LUMPOM 3eM/bE Y KOjoj ce
TpaXW 3aWTWTa — CBe [OK je 33[0BO/beH KBAHTUTATUBHM 006aBe3aH KpUTepujym,
MPeno3HaT/bMBOCT O3HaKe Of CTpaHe ofpeheHOr Aena peneBaHTHe jaBHOCTM, TO je
MPoOCTOpHa AMMEH3Mja MHTeH3UTeTa yrnoTpebe O3Hake 0f Marer 3Hadvaja. Hamocnetky,
KBaHTUTaTUBHYM acrnekT MHTeH3MTeTa ynotpebe 03Hake nogpasymesa cnefehe nokasaresbe:
MPOMOTUBHE aKTMBHOCTM Y BE3W Ca 03HaKOM, pPacrnpoCcTpareHOCT NOHYAe Npor3BoAa Koju
je 03HaKoM 06enexeH, NPUCYTHOCT 03HaKe y MefunjumMa (Kpo3 13BeLuTaBake O Npon3Boay
Koju je npeaMeT obenexasara), U ciMyHO. OBa AUMeH3Mja NojMa UHTEH3WUTeTa yrnoTpebe
03HaKe je MOXAa W HajcamocTanHMja 1 BP/IO je 6113y NPBOj FPpynu KPUTEPUjyma Koje CMO
HaBe/In [ia je HYXXHO y3eTu Y 063up. OBO CTOra LWTO 3ancTa MHTeH3MBHA yrnoTpeba 03Hake y
N3NOXEHOM CMUCAY FTOTOBO HY)KHO MOpa Aa BOAWM M MO3HATOCTW O3HaKe KOf, pefieBaHTHe
jaBHOCTK. Mnak, Kako cy 3aM1CIMBe U CUTyaluje rae je 03Haka 6e3 MKakBMX NPOMOTUBHUX
aKTWBHOCTM MOCTana Mo3HaTa Y CMUCTY paHuje ogpeheHux 06aBe3HUX Kputepujyma 3
cmatpamo fga oBaj (hakTop unak He Tpeba pa Oyge HyxaH MpuavkKom yTephuBara
no3HaToCTW. CBaKako CMO MULLI/bEHA 1 je peY 0 Hajo30M/bHNjEM NOKasaTesby MNO3HATOCTH,

nopea fBa obaBe3Ha (hakTopa.

PaHuje NpW3HaT CTaTyC NO3HATOCTU

Mo 0BMM MOKa3aTesbeM MoApasymMeBaMO CBE paHuje OAJTyKe U3 YNpaBHUX WU CY[CKUX
nocTynaka y KojuMa je ocTBapeHa npolunpeHa 3awtuta. Mmajyhu y Buay Teputopujaitm

KapaKTep ura, CMaTpamo fia Of/lyKe y ApYrMmM 3em/bama Hucy of Beher 3Hauaja, Beh aa 6u

%2 Mpumepa paay, WHTEH3MBHA ynoTpe6a Heke o3Hake Yy LipHoj Fopy 1 Fpukoj rae BehnHa by us Cpbuje
neTyje MoXe NpeAcTaB/baTi UHANKATOP NO3HATOCTM 03HaKe Takohe.

%3 Mpumepa paau, o3Haka Mur 33 y gomahoj jaBHOCTW No3HaTa je Kao 03HaKa 3a BOjHe aBUOHe, 1aKo Y Be3u
Cca tOM He MOCTOje HUKAKBE NPOMOTUBHE aKTUBHOCTMU.
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peneBaHTHe OfNyKe GWne OfNyKe OpraHa Ha OHOj TEPUTOPWUjU Ha KOjoj Ce MO3HATOCT
npouewyje. Takohe, pesieBaHTHOCT OBOr MOKa3aTe/ba 3aBUCK Off BPEMEHCKe YAa/beHOCTU
TPEHYTKa Y KOjeM je 0A/lyKa [OHEeTa 0f OHOr TPeHYTKa Yy KOjem ce NO3HATOCT NpoLewyje.
Mo)ke ce MOCTaBUTK NUTake M da N Y Clyyajy penaTuBHO GIMCKUX TpeHyTaka jeaHOM
yTBpheHa NO3HaTOCT MOXKe MnpeAcTaB/baTy res iudicata, 0AHOCHO Aa nnm 6w Tpebano Aa
MoCcTOju 06aBe3a opraHa Koju MnpoLeryje NO3HATOCT Ja OBO MUTae Y3Me Kao PELUEHO.
Halue je Mmuwiberbe fa 6u cBaku opraH (6mno cyg, 6uno ynpasHu opraH) nvao cnobogy aa
LIEHN NnTake MO3HATOCTU W3HOBA, YNpaBoO 360r AMHAMWUYHE MPUPOAE OBOT MHCTUTYTa U
MaKap Teopujcke MoryhHoCTV Aa je Aowio 40 NPOMeHe Yy OCTBapeHOCTU OBOr CTaHAapia.
UnHK ce fa 0BO MUTake HMje CMOPHO Kafja je HEKM OpraH Hawao Aa 03Haka jecTe Mo3Hara,
a MW CmMaTpamo [a UCTO BaXW W 3a CNy4aj Kaga je paHnjom oanykom yTBpheHOo Aa 03Haka
HMje no3HaTa. Haume, TUTynap yBEK MOXe HakHagHO ctehn MoryhHocT fga ynoTpeb/baBa
HOBe [OKa3e Kojuma he MOTKpen/bMBaTW CBOjy TBPAHY Aa O3HaKa jecTe nosHata, Te

cmarpamo [ia HemMa CMeTH M [a Ce 0BO NuTare YBeK N3HOBa YTBphyje.

Vmajyhn y By “3HeTe pasnore, cMmaTpamo fa je 0Baj pakTop 0/ 3Hayaja yKOJIMKO je pey 0
MO3UTUBHOJ paHNjoj OA4NYLM KOja HUje BPEMEHCKW Yaa/beHa Off TPEHYTKA Y KOjeM Ce 03HaKa

npouekryje — y CynpoTHOM, 0Baj (hakTop ryou Ha 3Ha4ajy.

Ha oBoMm mecTy hemo Takohe yKa3aTu Ha (DakToOpe 3a Koje cmMaTpamo ga ux He Tpeba
y31MaTu y OB3UP NPUIMKOM NpOLetnBakba No3HaTOCTU, MaKo Ce TO Y MPaKCcK YeCTO YMHMU.
Ha npBoM MecTy, pey je O BPEAHOCTW >XUra — cMaTpamo fJa NuTawe BPEeLHOCTU XKura
3aBUCW O[] BULLE pa3NMuMTUX (hakTopa, Of KOjUX Cy CaMO HeKW Be3aHW 3a penyTauujy
o3Hake. lNMpumepa pagu, cacBMM je flako 3amMUCMBa CUTYyauMja [a je HeKa O3HaKa Harso
n3rybuna Ha BpefHOCTW ycnef (hakTopa Koju Cy Be3aHW UCK/bYYMBO 3a TUTYynapa, Ui cy
CacBMM HeBe3aHW 3a MPOM3BOA Y MWTawy, a fAa je 03HaKa Koja je mpeameT 3aliTute
nosHata, Y CMUCNY paHuje M3/0XKeHa [Ba Kputepujyma. Takohe, cmaTpamo fa O3HakKa
MOXe 6UTK MpoLeHeHa Kao M3Yy3eTHO BpeAHa, anv [a He YXKMBa [0BO/bHY MO3HATOCT —
MO3HATOCT Of CTpaHe peneBaHTHOr fena jaBHoCTWU. CXO4HO HaBeAeHOM, ako he HauesHo y

npakcyu 6WUTM noTeBpheHa NPaBWMHOCT [a MO3HATe O3HaKe jecy W W3y3eTHO BpedHe,
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CMaTpaMo /a je OBaj 0HOC MCYBULLE PENaTBaH M3 Hanpes W3NoXeHMX pasnora fga 6u ce

MoOrao cMartpaTtu pesieBaHTHUM MOKa3aTe/beM.

Takohe, cmatpamo MOTMYHO MPeneBaHTHWUM 3a MPOLEHY MO3HATOCTU O3HaKe BPeAHOCT
npon3Bofa Koju Ce HOMe o0b6enexasa. Havme, M YKONMKO Ce BPeAHOCT Npou3BoAa
rmocmarpa camo y OAHOCY Ha KOHKPeTHY BPCTY Y NuTakwy, He BUAMMO [a HY>KHO MOCTOju
Y3pOYHO MNOC/eAnyHa Kopenauuja nsmehy BpeAaHOCTU MPOM3BOLA M MO3HATOCTM O3HaKa
KOjuM ce OH 06efniexkaBa. MuLLera CMO [1a Ce MOXe HaBeCTM HEKONIMKO MprMepa Y Kojuma
je 03HaKa KojuM ce ofpeheHV Npou3Boj 06enexasa BUCOKOT CTeMeHa Mo3HaTocTw, rae je
HanpoTUB BPe4HOCT NPOM3BOAA Y AAaTOj KaTeropmjyu Ha HUCKOM HMBOY (He nmnanumpajyhu
[a je pey 0 NO3HATOCTM Koja [LOHOCK NPOLUMPEHY 3aliTUTY, OBLle HABOAMMO MPUMEP 03HaKe

duar 3a ayTomMo6use, 1 CIIMYHO).

MoToM, He cmaTpamo fa je pefneBaHTaH (JakTOp HW NpPUXOL OCTBapeH 0f npogaje
npon3eoga 06eneXeHOr CropHoM o3Hakom. OBaj nofaTak peneBaHTaH je jeduMHO Yy aeny
KOju yKa3syje Ha 6poj npofatux npumMepaka, a CaMUm TUM MU Ha UHTEH3UTET KOMYHULMpaka
03HaKe jaBHOCTW. MehyTuM, 0Baj acreKT NOKPUBEH je NMPBUM HeobaBe3HMM aKTOPOM Koju
CMO M3Haj HaBe/n, 1 CMaTpamo fa je CacBMM OfBOjeH 0f NuTawa Mnpuxoga uam npodura
KOjy je TuTynap ocTBapvo. Haume, ciMyHO kao M ca BpegHowhy npou3Boga, OBaj
KPUTEPUJYM HUje Yy HYXXHO] Kopenauunju ca nuTaweM No3HATOCTX O3HakKe, Te cMaTpamo Ja
je CYBMLUHO M NOrpeliHo y3umatu ra y 063vp MnpuavkKom MpoueHe OCTBapeHOCTU OBOr

cTaHAapAa.

HanocneTtky, pasmartpajyhu Kputepujyme Koju ce y Npakcu KOPUCTE a 3a Koje cmatpamo Aa
6 ux Tpebasno MCK/bYYMTW, cMmaTpamo fda ce Mehly wMMa Hanasm n nuTawe 6poja
perucrpaymja 04HOCHO Npujaea 3a UCTY 03HaKy y ApyruM 3em/bama. Havmve, cmatpamo ga
OBO MNWTakE HM HA KOjW HAYMH HUje Y Be3n ca NuTarbeM Mo3HaToCTU O3HaKe Yy ApXaBu rae
Ce O3HaKa ucnuTyje. JefUHM acnekT y KojeM 61 03Haka y Apyrum fpXasama Tpebano Aa
Oyae y3eT y 063mp jecTe ynoTtpeba, 3a KOju cmaTpamo [a je NOKPUBEH NPBUM He0baBE3HMUM
KpUTEpPNjyMOM KOjuU CMO paHuje HaBenn (KomeHTapuwyhu 3Ha4vaj ynoTpebe o3Hake y OHUM
[p>XXaBama y KOjuMa ce CTaHOBHMLUTBO [ApXKaBe Y KO0joj Ce NO3HaToCT npoueryje Kpehe).

Peructpauuja OQHOCHO MpuWjaBa O3HaKe Y OKO/HMM [pXXaBaMa He TFOBOPM HMLWITA O
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YMO3HATOCTN GMN0 KOje jaBHOCTM Ca 03HAaKOM, CBE [JOK Ce He UCMNTa Y KOjoj MEpPU NOCTOju
yrnotpeba Te 03HaKe, LUTO je 0ABOjeHO NuTawe. CXOLHO HaBeAeHOM, cMaTpaMo Aa OBaj
KpuTepnjym He Tpeba ga Oyge y3eT y 063Mp NPWUIMKOM WUCMMTMBaka OCTBApeHOCTU

cTaHApap[a No3HaToCTM, HU NOCPEAHO.

Y cknagly ca OBfe M3HEeTUM, cMaTtpamMo fa nuTakwe MPOLEeHe MO3HATOCTU O3HaKe
nogpasymeBa fABa obaBe3Ha KpuTepujyma M [Ba a/lTepHaTMBHa rokKasaTesba. [lBa
ob6aBe3Ha KpuTepujymMa jecy Mpeno3HaT/bMBOCT O3HaKe 0f CTpaHe pefieBaHTHe
jaBHOCTU (jaBHOCTM pefieBaHTHe 3a MNPOM3BOA KOju je obyxBaheH 3alUTUTOM), W
jaunmHa ocobeHocT o03Hake. Cwmatpamo jJa camMO MofjefHakum OCBPTOM Ha
KBaHTUTAaTUBHM W KBaJIMTAaTMBHW acnekT penyTauuje O3Hake 0BO CBOjCTBO MOXe OUTK
yTBpHEHO Ha NOTNYH WM LEeNOBUT HauuH. [Ba cnopefHa nokasartesba jecy WHTeH3UTET
ynotpebe o3Hake (Koju y cebn obyxBaTa TpU AUMEH3Mje — BPEMEHCKY, NPOCTOPHY U
WHTEH3UTET Y YXXeM CMWUC/Y), Kao WU paHuje CyACKe WU ynpaBHE O4/lyKe Kojuma je

TUTynapy Npy>eHa NpoLUMpeHa 3allTumTa.

3a pa3nMKy of cucTemMa Koju je noHyheH 3ajegHWYKMM Npenopykama, Koju OCTaB/ba
cnobofy HafneXHUM opraHuma fa o6upajy Kputepujyme Koje he y3etn y 063up, M1 CMO
N3N0XKNN 3HATHO PECTPUKTUBHNU MOAEN, KOju nofpa3ymeBa KpUTEPUjyMe KOjU Ce HY)KHO
Mopajy OueHUTW. Mul/bewa CMO [a W3NI0OKEeHW Mofgen YTephumBarba MO3HATOCTU
npegcras/ba CBeOOYXBATHM NPUCTYN KOju 6U LONPUMHEO TOMe fAa MPOLUMPEHY 3aliTUTY
3aMCTa YXKMBajy caMo OHe 03HaKe KOf KOjuX je TO U onpasfaHo, nmajyhun y Buay n3noxeHe

LnbeBE N pas3siore npoLwmnpeHe 3allTnuTe.

OpmepaBaHe UCMYyHEHOCTU N3MTOKEHUX KpUTepujyma

OBfe hemo aHnM3vpaTM MeTOAe 3a OfMepaBare fABa 06aBe3Ha W [Ba aiTepHaTUBHA
KpuTepujyma Koje CMO paHuje Hasenu. Takohe, nokywahemo u fa ofpeavmo Mepy
OCTBapEHOCTM HMXOBUX BPEAHOCTM KOja yKasyje Ha TO [a je ped 0 O3Hauun Koja Tpeba Aa

Y)KUBa NPOLLUPEHY 3aLUTUTY.

Mpeno3HaT/bUBOCT 03HAKE 0/} CTPaHE PeNeBaHTHE jaBHOCTY
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1)

2)

Cwmartpamo fa je npuxsaT/bMBa AePuHMLMjA peneBaHTHE jaBHOCTM ofpeheHa y gomahem
3aKOHY — pefneBaHTHY jaBHOCT 00yXBaTajy W nuua YK/bydeHa Yy KaHane AUCTpubyumje
npo3Boja Koju ja npefgmeT obenexkaBarba, MOpPef /nua Koja Cy HenocpefHO CTBapHU U
NOTEHUMja/THU KOPUCHULM. 104 NOjMOM KOPUCHUKA NoApasyMeBaMo M KyrLe 1 NpojasLe.
Mog npenosHaT/bMBOLWNY O3HaKe MoApasyMeBamo YMNO3HATOCT fuua ca ogpeheHoM
03HaKOM, OJHOCHO HMXOBY CBECT [a TakBa O3HaKa MOCTOjU Yy Be3u ca oapeheHum
npon3BogoM. Ha npBoM MecTy ogpearheMo HauuH UCNUTMBaHa YNO3HATOCTU pefieBaHTHE
JaBHOCTM Ca 03HaKOM Yy nuTawy. Cmatpamo Aa ce y 0BY CBPXY MOry Kopuctutu cnefeha

[I0Ka3Ha cpeacTBa:

aHKeTe OAHOCHO MCMUTMBatba TPXKMLLTA Koja 3a NPeAMET UMajy YNpaBo MpPeno3HaT/bUBOCT
oAapeheHe 03HaKe Off CTPaHe y4eCHVKa peneBaHTHe jaBHOCTH;

Vl3jaBe pPeENeBaHTHOr Ae€Na YYECHUKa Ha TPXXULLTY O YNO3HAaTOCTU Ca O3HAKOM.

Haume, cBu gpyru fokasu koju ynyhyjy Ha 3ak/byyak ga je ogrosapajyhu geo jaBHocTu
yrno3HaT ca 03HaKOM OCTaB/bajy MpocTopa 3a Apyradmju ucxog. MNpumepa pagu, npukas
6poja npofaTtmx KoMaza pobe obesnexxeHnx CnopHOM 03HaKOM BPJi0 BEPOBATHO YKasyje Ha
YMO3HATOCT fefa jaBHOCTM Ca 03HAKOM, ain HUje mMoryhe yTBpAUTU KOMMKO PasinyuuTUxX
aua je 3amcta M Kynuno poby (oBaj AoKas 6v MHaye cnajao y AOKas3e pefnieBaHTHe 3a
APpYyry rpyny anTepHaTUBHUX KpuTepujyma, 0 uvemy he OUTU peun y Ja/beM TEKCTY).
Takohe, nprmMepn Kopuwherba 03HaKe y peknamn unn megmjama Takohe octae/ba NpocTop
3a MOryhHOCT fa peknama Huje ponpnia [0 [LOBO/bHOr 6poja fmua u cimyHo. Crora
cmatpamo [a UCMUTMBaHe TPXKMULLTA Y AaTOM TPEeHYTKY KOje 3a y30paK uma CTaTUCTUYKK
peneBaHTaH Opoj MCNUTaHWKa, Kao M u3jaBe ofrosapajyher fena TPXULWIHUX YYeCHUKa,
crnaja y pefieBaHTHe [OKase KOje je MOTpebHO MpunoXuTtu 3a yTBphuMBare CTaHAapia

MO3HATOCTW.

Cnegehe nuTatbe TUYe Ce Mepe OCTBAPEHOCTU OBOF KBAaHTUTATMBHOI KpUTEpUjyma Koju
[IOHOCW CTaTyC MO3HaTe O3Hake. ViMajyhu y BUuay Hamnpeqn n3HeTe Pasfiore HempuixaBaTara

anconyTHo ogapeheHe BpeAHOCTM OCTBAPEHOCTU OBOr KpWUTepujyma, cmaTpamo da je
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noTpe6Ho nohu o cneaehe NpPaBUIHOCTA — LITO je Behun 6p0j KOHKYPEHTCKUX 03HaKa 3a
[aTy BPCTYy Npou3Boga, TO je MawW NPOUeHAT Yrno3HaTUX UCNUTaHWKa [LOBO/baH 3a
NO3NTUBHY OLEHY OBOI KpUTepUjyma, u 06pHyTO. Haume, oBfe nosfasvmMo of Tora fa
YKO/IMKO je pey O cneunryHOM MNpou3BOAY KOjU Ce Hanasn y OrpaHU4eHOM MpoMeTy,
npuMepa pagyM O3HakKe 3a WHTEPHET NpeTpakuBaye, rAge He MOCTOjU BeMKU  6pOj
KOHKYPEHTCKMX 03Haka, TO OM Marbe OCTBapeH mnpoueHaT 6poja ucChMTaHMKa Koju
Mpeno3Hajy 03HaKy 3amcTa yKasmBao Ha TO [a Huje pey 0 NocebHOoj Mo3HATOCTU, OAHOCHO
3amMcTa 6M 4YMHWIO YNUTHUM CBPXY NpyXKaka NpolumpeHe 3awtuTte. C gpyre CTpaHe,
YKO/IMKO je pey O Npou3BoAdy KOjU Ce Hanasu y OnwToj ynoTpebwu, npumepa pagu
4yoKo/fiaaM, 3a KOjy MOCTOjU BEeNMKM Opoj KOHKYPEHTCKMX O3HaKa, W Hauarneg Husak
npoueHaT no3HaToCcTU (Mpumepa pagy YeTBPTUHA WCMUTaHWKa), MOXe fAa yKasyje Ha
[0BO/baH OPOj UCMMTAHMKA KOjU NPOLUMPEHY 3alUTUTY YMHKU OnpaBAaHOM. Takohe, nmako
cmarpamo fa OCTBapeHOCT NO3HATOCTU KOZ NMOMOBUHE YYeCHMKa Tpeba fa byade LOBO/bHA,
HMKaKO Ce He MOXe M3BECTU OOPHYT 3ak/by4yaK (da je Mpemno3HaT/bUBOCT KOA Make 0f
MOJIOBUHE Y4eCcHWKa HefoBO/bHA). Haume, 6e3 063upa Ha BPCTY npomssoga Koju je
npeaMeT obenexasara, MULLbEHA CMO [a YMHbeHMLA [a je BULLE Of NOJIOBUHE YYeCHUKa
pefieBaHTHe jaBHOCTM YyMno3HaTa Ca O03HaKOM MpefcTaB/ba OCTBAPEHOCT KOja YMHM
onpaBfaHOM MPOLUMPEHY 3alWITUTY, MMajyhu y BuAy fa ce (hyHKUMje O3HaKe LWTute

MPBEHCTBEHO YNPaBO Y OJHOCY Ha Ta JnLa.

CxogHO CcBeMy  HaBefieHOM, CMaTpamMo f[a KBAaHTUTATUBHU  KPUTepujym
Npeno3HaT/bMBOCTU 03HAKe Yy pefieBaHTHOJ jaBHOCTU Tpeba LEHUTU UCK/bYUMBO Y3
nomoh pAokasa KOju Mokasyjy HenocpefHy YMO3HATOCT pefieBaHTHE jaBHOCTU ca
03HaKOM, Te fa MO3UTUBHY OCTBApPEHOCT OBOI KpuTepujyma Tpeba LUEHUTU Y
Kopenauuju ca 0OpojeM KOHKYPEHTCKMX O3HaKa Koje MocToje 3a paTy BpCTYy

npousBoja.

JaunHa 0cob6eHOCTN 03HaKe

KBanMTaTMBHY AMMEH3Mjy MNOjMa MO3HATOCTU MNPOLEeHYjeMO KPO3 jauMHy 0COBEHOCTU

03HaKe — KO/IMYMHY M jaCHOhy acoumjaumja Koje 03HaKa KOMyHWUMpa OAHOCHO Koje 3a
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03HaKy Be3yje peneBaHTHa jaBHOCT. OCTBapPeHOCT 0BOI KpUTepMjyma cMaTpamo fa ce MoXKe

yTBphunBaTN Kopuwherem cnefehmx LOKasHUX CpecTaBa:

1) aHKeTama OfHOCHO MCNUTWBakbUMa pefieBaHTHe jaBHOCTM Koja 3a Lu/b MMajy Ada
MOKaXy KOje CBe acouujaumje nCnmTaHnLUM Be3Yjy 3a KOHKPETHY O3HaKYy;

2) npukasnmMa ynoTpebe o3Hake Kao cMMb0/1a, He3aBMCHO 0f 06eieXxxaBara npov3sosia
Koju cy obyxsaheHu 3alITUTOM (Npumepa pagu, OBAe MUCIMMO Ha MprKase U KOMeHTape
Yy MeMjCKNUM M3BeLUTaBabMMa UK CIIMYHO, TAe Ce 03HaKa CoMuHbe Kao cuMbon ogpeheHe

BPEAHOCTH).

[MocebHO CNOXKEHO nuTake jecTe MNUTake HauMHa ofMepaBatba OCTBapPeHOCTU OBOT
KpuTepujyma. Haume, y 3aBUCHOCTW 0f KopuwheHOr [OKasHOr Cpeactsa, Mory ce
oapeauTtu ogrosapajyhn ctaHgapan. Kaga je ped o ncnutmBakwbMMa penieBaHTHe jJaBHOCTH,
cmaTpamo fAa je HY)XKHO [oKasaTu [a 03Haka byam nocebHO jake acouumjaumje, Te Aa Koj
YUYECHWKa pefieBaHTHe jJaBHOCTM OCTaB/ba 40AATHM YTUCAK NOpes acoumjalnje Ha Npou3Bog,
Koju je npedMeT obenexasara. [lakne, cMaTpamo Aa OHa O3HakKa Koja Kog oarosapajyher
[iena peneBaHTHE jaBHOCTM 6yan AMPEKTHY M HEABOCMMUCNEHY acouujaumjy Ha ogpeheHn
Nnpou3BOj4, Kao M Ha HeKy [odaTHY BpPefHOCT, oOnpasjasBa MOTPedy 3a YXKMBaHeM
npownpeHe 3awTnte. Cmatpamo ga Huje moryhe ogpeauTyt anconyTHW npar 0CTBApeHOCTU
OBOr CTaHfapfa Koju 6u pasniMkoBao NnosHaTe of cTaHAapAHWX O03HaKa, Te Aa je NoTpebHo

OBO NMWTarbe LEEHUTN Y CBAaKOM KOHKPETHOM Cyyajy.

Kaga je, nak, pe4 0 Agpyrom CroMeHYTOM [JOKa3HOM CPeACTBY, MpWIo3vma MaTepujana y
peneBaHTHOj jaBHOCTU Y KOjuMMa je 03HakKa ynoTpeb/baBaHa Kao CMMOOM camocCTanaH of
npon3Boaa Koju je npeaMeT obenexaBarba, CMaTpaMo [a CBakKW MaTepujan Koju nokasyje
OBaKBY [0faTHY BpeAHOCT O3HaKe roBopv y npwusor oarosapajyhe penyTauuje Koja je
[0BO/bHA 3a NPOLUMpeHy 3awTnTy. C apyre CTpaHe, cMaTpamo [a 0BO A0KAa3HO CPeACTBO He
MOXe OMTU KopuwheHO Kao caMOCTasiHO, M3 UCTUX pasnora U3 Kojux Ce He MOry Kao
camMoCTajlHa KOPUCTUTW HWU [pyra [oKa3Ha cpefcTtBa 3a YTBphMBare OCTBApeHOCTU

KBAHTUTATUBHOI KpUTEpujyma.
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CXo4HO cBeMy HaBefeHOM, CMaTpamo fa Ce KBa/IMTaTUBHW KPUTEPUjYM jauyuHe
0C06eHOCTM 03HaKe MMa LIeHUTU UCNUTMBaHkEM YUYECHUKA pe/ieBaHTHe jaBHOCTU Kao
HY>XHMM CPefCcTBOM, Y3 MOryhHOCT nofp)asara 0BOI CPeAcTBa MaTepujasiuma Koju
cy 00jeKTUBHW rnokKasaTesbu ynotpebe 03HaKe Kao fofaTHe BPeAHOCTU Y peieBaHTHOj
jaBHOCTU. CmaTpamo Aa je HMBO OCTBapeHOCTW Koju 6u Tpebano ga 06e36eamn
MPOLUMPEHY 3alITUTY OHaj KOju nojpasymeBa HeLBOCMUCNEHY W OUPEKTHY
acouuMjaumnjy Ha npous3Boj Koja je npegMeT obenexaBarba Y3 MOCTOjame A0AaTHe

BPeAHOCTW KOja Ce 3a 03HaKy Besyje.

NHTEeH3UTET ynotpebe 03Hake

Kako cMo paHuje HaBenn, OBJe je pey 0 a/ITePHATVBHOM KPUTEPUjYMY KOj MOXe aivi U He
Mopa HY)XHO fga 6yae feo nmpoueHe, Te KOju nofpasymeBa TpU AUMEH3Mje — NPOCTOPHY,
BPEMEHCKY W WHTEH3UTET ynoTtpebe y yxem cmucny. Mmajyhu y Bugy npupogy OBor
KpuTepmnjyma cMaTpamo fJa Ce HeroBa OCTBAPEHOCT MOXe YTBPHMBATU HajpasiMyuuTUjuM
[0Ka3HUM cpefcTBMMa. HasellheMo caMo Heka Of HMX Koja ce MOry KOPUCTUTW: nucaHe
[oKase O ynoTpebu 3HaKa y MPOLIOCTM - [OKase O NpoAaju 3HaKOM 0benexeHor
npoussoga y Buay (haktypa, MPOMOTUBHY MaTepujain U3 NpowwsiocTh U cMYHO. Kako 6m
BPEMEHCKa AMMeH3Mja nojmMa MHTeH3nTeTa ynoTpebe 6una ocTBapeHa y Mepu Koja ykasyje
Ha ofpefieHn CTerneH No3HATOCTK, TO je HY)KHO fa Oyfe nokasaH KOHTUHYUTeT ynoTtpebe
03Hake, a He caMo oapeheHV TpeHyTaK y NPOLIOCTU Kaja je OHa NpBu NyT uckopunheHa.
Kaga je pey 0 npoCcTOpHOj AMMEH3WjU OBOr MNojMa, Hajuewhe he ce KOPUCTUTK MUCAHK
[oKasn y BuAy rnofartaka O JioKauujamMa Ha Kojuma ce Mpou3BOf 00GefeXeH O03HaKOM
nnacmpa, NPOMOTUBHM MaTepujasiv OGHOCHO MecCTa HhUX0Be YrnoTpe6e 1 cninmyHo. Kako cMo
Beh HaBenn, 0Baj KPUTEPUjYM HY)XXHO je LeHUTU Yy KOopefnauuju ca KBaHUTUTATUBHUM
KpUTEPMjyMOM CTerneHa Mpero3HaT/bMBOCTM O3HaKe Y pefieBaHTHOj jaBHOCTW. HasefeHO

Ba>XKN N 3a OUEHY AOKa3a O UHTEH3UTETY yn0Tpe6e O3HaKE Yy KB/INTaTUBHOM CMWUCNY —
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NPUPOAHO Aa WTO je Beha 0CTBApPEHOCT OBOI KpuTepujyma, To he 6uTn Beha 1 0CcTBapeHoCT

06e 06aBe3He KapaKTepUCTUKe 0 Kojuma je 61no peun.

PaHuje yTBpPAKBaHK CTaTyC NMO3HATOCTM

Mmajyhmn y Buay antepHaTMBHM KapaKTep OBOI Mokasaresba, jaCHO je Ja Ce Herosa
OCTBApEHOCT He MOXeE OAMepaBaTV Kao camocCTanHu akTop. Mwuwbewa cMo ga je
noce6HO NOTPE6HO y3eTW Y 063UP BPEMEHCKY YAa/bEHOCT MOMeHaTa y Kojuma je No3HaToCT
O3HaKe YyTBphHMBaHa, Ka0 W €BEHTYa/lHe MPOMEHEHE OKO/THOCTU KOje Cy MNPBOOUTHO

yTULLane Ha NO3UTUBHY OAYKY O MPU3HaBakby CTaTyca No3HATe 03HAKE.

MehyCo6HM 04HOC U3NOXKEHNX KpUTEPUjyma

CXO[HO M3N0XEHOM, MpeA/ioxXeHa MeTofa yTBphuBarba NO3HATOCTU 03HaKe pasfnkyje ce
of onuwrTenpuxsaheHe meTofe Y Aomahoj W CTpaHOj Teopuju W Mpakcu ynpaso Mo
MeflyCOBHOM OfHOCY KpuUTepujymMa Koje je HeOnxOoA4HO  LUeHWTW. 3a pasinky of
MPUMeHMBAHOT peLleHa, KOjuM je Moryhe yTBpAMTW MO3HATOCT M YKOIMKO Ce He YTBPAU
OCTBApPEHOCT HUTU je[HOT 0f, U3/IOXEHNX KPUTEpUjyMa, NpeasioXeHa meToga nogpasymesa
ABa o06aBe3Ha KpuTepujyma W fABa HeobaBe3Ha (akTopa. Takohe, 3a pasMKy of
MPYMeNBAHON PeLlera Kog Kora 'y 063up fo/1a3e HajpasnnumnTijn nokasaresby OKO/IHOCTU
yrnotpebe O3Hake, Yy MNPeA/IOXEHOj METOAU ENMUMUHUCAHW CYy MHOIM Kao CYBWLUHW, C
063MpOM Ha TO Aa He YTudy Ha BpeAHOCTM NoTpebHe 3a yTBphKBakba ctatyca No3HaTOCTU Y

CMVC/Y NojMa NPOLLUMPEHE 3aLUTUTE KOjU CMO Ha MoYeTKy AedUHMCcAIN.

Nmajyhn y Buay HaBefeHO, MULL/beHA CMO fa MpeanoxeHa mMeToda y ofpeheHoj mepwu
noropLuaea rnosioXxaj TuTynapa jep UM Hamehe obaBe3He KpUTepujymMe umjy cy 0CTBapeHoCT
OY>XKHU fa fokasyjy. C fpyre cTpaHe, MULLU/bewa CMO U [a OBaj MOOLUTPEHW CUCTEM
MpoLeHe MO3HATOCTM O3HaKe omoryhasa fAa MpoluMpeHa 3aliTuTta Oyae Mpy)eHa camo
OHUM O3HaKaMa KOf KOjuX je TO 3aucTa M onpaBAaHo, Te CrpeyvaBa HEOCHOBAHO jayakbe

nosoXxaja TUTynapa 4ymja je nosuvumja TPeHYTHO AOAATHO OnakllaHa MpoLecoM pasBoja

233



NH(OPMALMOHUX  TEXHO/MorMja u  HOBUM  MOryhHoCTMMa KOMYHMKauuje —03Haka

YUYECHMLIMMA Ha TPXULUTY.

Y 0BOM [efly 3aK/byuyjeMo [ia U3/10KeHa MeToza nogpasymMeBa NPoLEeHy 0CTBAPEHOCTU
[Ba 006aBe3Ha KpuTepujyma — jefHOr KOju obyxBaTa KBaHTUTATUBHY AWMEH3NjY
nojma Mno3HaToCTV U [pYror Koju obyxeaTa HeroBy KBa/MTaTUBHY AUMeEH3M)y. Be3
0CTBapeHoOCTN 06a KpUTepujyMa He MOXKe Ce ornpasAaTy NpoLUnpeHa 3allTuTa 03HaKe

ca CTaHOBMLUTaA pa3fora rnpaBHe 3alUTUTE XXUra.

Moryhu HegocTaum geduHMcaHe MeToze 3a yTBphBaHe No3HaToCTU

Muwsbewa CMO fa je Hajsehy HefocTaTak W3/0OXKeHe MeTOAe OACYCTBO MpeunsHo
feuHMCaHNX nparoBa OCTBapeHOCTW [Ba 06aBe3Ha KpuTepujyma Koja je noTpebHo
LueHnTn. CmatpaMo [a je CrpoBefeHO UCTpaxuBarbe MOTBPAWIO Tedy 0 HeMoryhHocTu
AeduHMCcarba anconyTHo ofpefheHnx BpeaHOCTH, NOCEBHO Kaaa je pey O KBaHTUTaTMBHOM
KpUTEpUjymMy, Te [a je HEONXOAHO YBaXUTU OKOTHOCTU KOHKPETHUX TPXULLTA O KOjuMma je
pey. Takohe, Kaga je pey O jauMHW acouujaumja Koje ce 3a O3HaKy Be3yjy, YMHWU ce
HeMOryhum ogpeamMTv Koja jauMHa WM KOjU KB/IMTET UMHM OMpaBAaHUM MNOCeOHY
3alWTUTY. HaBedeHO HY)XXHO OTBapa MPOCTOP 3a pasnMumTa Tymadewa Yy npakcu, Te y

KpajH0j NMMHUjU NPaBHY HECUTYPHOCT KOja MOCTOjU 1 Y TPeHYTHO nocTojehem cuctemy.

C [Apyre CTpaHe, MULL/bEHA CMO Aa W Aa je CpOBeAeHO UCTPaXMBaHe NMOTBPAMIO Te3y 0
HY>XHOCTU BUCOKMX 3axTeBa OCTBApEHOCTW KPUTEpWjymMa, Te HeONXOAHOCTU MNpyXKatba
MPOLUVPEHe 3alTUTe MasloM 6POjy 03HaKa, OAAHOCHO OYYyBatbeM OBOT MHCTUTYTA Y AOMEHY

M3y3eTaka of] CTaHAap[He NpaBHe 3aLTUTE XKITOBa.
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VI.

3ak/byyak Tpehe rnaee gpyror gena gucepraumje

Y nocneawoj rnasu guceprauvje yTBpPAWIM CMO [a je ycrnocTaB/bakbe WCK/by4dmBe
Ha/IeXXHOCTW jeAHOr Cneunjasn3oBaHor opraHa, 3aBoja 3a UHTeNeKTYyaslHy CBOjUHY,
NnoXke/bHO Te ga 6u JONpUHENo npaBHOj CUTYPHOCTU U e)MKaCHMjoj NPUMEHN

WHCTMTYTa NPOLUMPEHe 3alLTUTe Y NpaBy Xura.

[arbe, aHanM30M KpuTepujyma Koje CMO KpO3 UCTpaXKuBarbe MUCMUTUBAIN, AedmHmcann
CMO HOBY MeTofy yTBpfuMBawa craryca rno3HaTocTu 03HaKe Koja ycrnocTas/ba fABa
obaBe3Ha M fABa (haKy/TaTMBHA KpUTEpPUjyMa KOje je HEOMXO4HO Y3eTWn y 063up —
CTerneH NpPeno3HaT/bUBOCTM 03HaKe M jadunHy acoumjaunja Koje 03HaKa Hocu ca jegHe
CTpaHe, N MHTEH3UTET YNoTpebe 03HaKe N paHuje yTBphMBaHe cTaTyce no3HaTocTu ca
Apyre ctpaHe. Takohe CMO fe(HUCaNN KPUTEPUjYMe KOje je MOXXe/bHO M30CTaBUTU U3
aHanu3e, jep 6V MOrIN HAPYLLMTK NPaBUIHOCT 3aK/by4ka O NO3HATOCTW Kaga 6v 6unn geo

MeToze.

Y3 KoHcTaTauujy fa cy 6e3 npeuusHe AeduHMLMje OCTaiM MNparoBy OCTBAPEHOCTM
ofipehieHUX KpuUTepujyma, 3aK/byuunnm CMO fla je HYKHO WHCUCTMPATU Ha BUCOKO]
OCTBApEHOCTW OBUX CTaHAapAa Koja 6y NPOLUMPEHOj 3alTUTK Y MpaBy »ura odyysana

KapakTep 13y3eTKa, LUTO jeAWHO 1 OAroBapa pasno3vma 3allTiTe OBOr NpaBa.

235



SAK/bYHAK

Wcnutyjyhn ogHoce wu3Mehly WHCTUTYTA KOjU [Oe(MHULLY O3HaKe ca penyTaumnjom
carfiefiaiv CMO [iomeTe MPOLUMPeHe NpaBHe 3aliTUTe y Npasy »xura. Ha Taj Ha4nH CMo ce
NpUeAXUAM fedrHUCay METOAEe 3a MPOLEHY MO3HATOCTU Y3 Npeno3HaBare KibyUYHUX
KpuTepujyma Koju ogpehyjy oBO CBOjCTBO. V3 aHasm3e nojMoBa AMCTUHKTUBHOCTM, Be3e
n3mehy 03HaKe M NPOM3BOAA KOju je NpeaMeT obenexasarba, Ka0 M MUCAOHe Be3e Koja
HacTaje Kof yYeCHMKa Yy jaBHOCTM MPKU CYCPeTy ca 03HaKOM Koja je CiMyHa no3Hartoj, cneam
[ia 0CO6EHOCT 03HaKe MOXe BUTK Pa3INUNTOr MHTEH3WUTETA Te fa Cy MO3HaTe 03HaKe OHe ca
M3pasnTo jakoM O0CO6eHOLWNY KOje Cy Kao TakBe MpenosHate of ogrosapajyher pgena

peneBaHTHe jJaBHOCTMU.

Monasehu of pasnvka nsmely 03Haka CTaHAapAHe CHare obenieXxaBarba U Mo3HaTUX 03HaKa,
feduHMcanM CMO [a je KO MOTOHMX Besa M3Mel)y 03Hake M Mpou3Boa Koju je npegmet
obenexkaBarba MOCEOHO jaka Te fa 03HaKa U3 e Lpru 1 creymupruyHo CBOjCTBO MNOCEOHOT,
caMOCTa/IHOI MaeHTWUTeTa. Mako y Teopuju npenosHata Kao OACTynake 0f Hayena
creuujasHOCTK, NPOoLUMpeHa 3aliT1Ta No3HaTUX 03HaKa 3a CBOjy MOC/MeAuLy UMa ynpaso
o4yBahe Be3e n3Mehy 03HaKe M NPou3Bofa KOjuU je MHULMjanHO npeaMeT 06enexaBatba.
UyBareM [oAaTHUX BPeAHOCTW, yrieda v AUCTUHKTUBHOCTM MO3HaTe 03HakKe, AOMPUHOCK
Ce KOHCTaHTOM WAEHTUTETY O3HaKe KOju Yy OCHOBM OMoryhasa BpLUeHe OCHOBHE (hyHKLMje

XKUra — Perynmcarbe aCMeTpuje MHPOPMICAHOCTU YYEeCHMKA Ha TRXULLITY.

Y3 0CBPT Ha pas3nMunTe Teopuje O OMpaBAAHOCTV MPOLUMPEHE 3alUTMTe, a Mpe CBera Ha
TEOpWjy eKOHOMCKOI OnpaBfatba, KOHCTATOBAHO je Aa Ce MPOLUMPEHa 3allTuTa MOXXe
006pa3NOXUTU jeHAKNM Pa3no3rMa Kao 1 CTaHAapfHa 3aluTuTa y [eny Koju ce OfHOCK Ha
3aWWTUTY AUCTUHKTUMBHOCTM. Kaja je pey 0 3alTUTW Y OHOCY Ha 1CKopulihaBake yrneaa,
3a/bYUYNIN CMO @ Ce OuyBate OBE BPEAHOCTM He MOXe OnpaBAaTVi TPaAULMOHATHUM

onpaBateM 3alLLITUTE Xura.

VcTpaxvBarbe Koje je npeaMeT avcepTauuje je NOTBPAUIO NPBY NOCTaB/bEHY XMMOTE3Y, Aa

je No3HATOCT M KBa/IMTAaTMBHA a He caMO KBaHTUTaTMBHa Kateropuja. MpenosHajyhn yrneg
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MW OUCTUHKTMBHOCT O3HaKe Kao npeAMeTe MpPOLIMPeHe 3awTuTe W KoHcTaTtyjyhu paa
TePMUHONOINja ,,03HaKa ca penyTaynjom™ HeaBOCMUCNIEHO ynyhyje U Ha KBa/IMTATUBHU
acrekT 0COOeHOCTM O3HaKe, 3aK/by4yeHO je fa MyKO MNpeno3HaBake O3HaKe Of CTpaHe
ofpefeHor fena peneBaHTHE jaBHOCTM HWje [0BO/LHO. OBakBOM CTaBY MOCEOHO je
[ONpUHeNa aHaims3a pasnnka namehy MHCTUTYTa OMLWTEeNo3HaTMX 3HaKoBa M O3HaKa ca
penyTaunjoM. CynpoTHO cTaBy Koju je 3ay3eo ECI1, Kao u cTaBy npom3aLl/iom U3 npakce
3aBofla 3a VIHTeneKTya/Hy CBOjuHY EY, u3BefeHa aHanM3a je Mokasana fAa MocToje
Caflp>KMHCKe pa3/inke y nojMoBMMa OMLITENO3HATOr 3HaKa M 03HaKe ca penyTauujom, Te aa
HWje McnpaBaH 3aK/byyak Aa ctaHfapay Tpeba fa ce ueHe Ha jefHak HaunH. OBM NOjMOBM
ce noknanajy y feny Koju ce Tuye 6poja nMua Koja 03HaKy NPerno3Hajy Kao O03HaKy
ofpeheHor n3sopa. MehyTm penyTaumja 03Hake nogpasymMeBa BMLIW CTaHAAPL 3a Koju ce
3axTeBa 1 ofpefheHn KBaIMTeT acoumjaumja y Be3n ca camOM 03HAaKOM, HeBe3aHO 3a M3BOp

NMPon3B0oa Koju je npeameT obenexasatba.

N3 n3BefeHOr 3ak/by4yka O HEONXOLHOCTU MPOLEHe OKOMHOCTW KOoje yKasyjy Ha yrnej
03HaKe 0OAHOCHO KBa/IUTET acolmjalmja Koje 03HaKa 6yam y CBeCTM NOTpoLLaYa, cneam u aa
HaLIMpPOKO npuMersyBaHe Mpenopyke CBeTCKe opraHuMsauumje 3a MHTEeNeKTyalHy CBOjUHY
He cafp)XXe pellere MPUMEHKNBO Ha NPOLEHY MO3HATOCTW O3Haka ca penyTaumjoM. OBO
Hajripe 360r Tora LUTO je KapakTep KpUTepujyma Koju ce MpUMewyjy anTepHaTuBaH U
(hakynTaTvBaH — OopraH Koju BpLUM MPOLEHY MO3HATOCTV 03HaKe Huje y 06aBe3n ja y3me y
0631p HY jefiaH NpernopyyeHn KpuTepujym. MuLsberba CMO [ia OBakaB MeTo[, Huje noy3aaH
nvajyhn y Bugy creuynduyHy npupogy O3Haka ca penyTaumjoM Kako CMO je paHuje
AehuHMCaNM, Te YMEHNLY fa NpoLuMpeHa 3awTuta Tpeba Aa npeAcTaB/ba U3y3eTak 0f

CTaHAapAHe 3allTUTe Xura.

NcnutuBareM apyre noctas/beHe Xunotese, yTBpheHo je fa 6u ycrnoctabarbe UCK/by4YmnBe
HaZ/IeXKHOCTY 3a NPOLIEHY NO3HATOCTM 03HaKe 6K10 0 KOPUCTU 3a YjeaHaueHn]y npakcy u
npeunsHnjy NpuMeHy oBor MHCTUTYTa. OgMepaBajyhn HeratTuBHW edekaT y Bugy moryher
NpoayXerba Tpajarba NoCTynaka y Kojuma ce NpoLunpeHa 3allTuTa 0cTBapyje U KOpUCTu y
BUAY NpaBHe CUTYpHOCTM U Behe M3BECHOCTM HOCWMaua y nornegy obuma CBOr npasa,

3aK/by4YMIN CMO [la KOPUCTM NPeTexy. Hocuouw Xnrosa nMajy UHTepec Aa yTBp/e cTaTyc

237



CBOje O3HaKe 4Yak M OHAa Kafja OHa Huje Y HenocpefHOM CyKoOy ca ApYroM C/IMYHOM
03HAaKOM, He3aBMCHO Of CYACKMX MOCTyMnaka 360r noBpefe npasa W yrnpaBHUX MOCTYynaka
ypeheHnx 3aKOHOM 0 XWUrosuMa. YukeHnua fa TUTynapu Xnroea mMory CBOjUM MpaBoM
pacnonarat¥ Ha [Apyradmjyu HauMH YKO/IMKO je pey O O3Hakama ca penyTaumjom, npema
Behem 6pojy nua, Kao 1 aa cy NPeBEHTUBHE Mepe Yy BMAY HaA30pa KPMBOTBOPEHE pobe Ha
rpaHMUM 1 YHYTpaLLHEM TPXULLTY Takohe orpaHMyeHe 06MMOM npaBa TUTYapa, roBopu y
npuaor Tome fa je notpebHo omoryhuTn yTBphrBare crtatyca no3HaToCT He3aBUCHO Of
KOHKpETHOr cykob6a. V3BefieHa aHa/im3a nokasana je U ga v ycrnocTaB/bawe WUCK/by4mBe
HaJ/IeXXHOCTU Of, CTpaHe YMpaBHOr oOpraHa Creuunjav3oBaHOr 3a MOC/oBe 3aluTuTe
WHTENEKTyaNHe CBOjuHe 6una npurogHuja of YCrnocTaB/batba WCK/bYUYMBE CY/CKE

HaaJTIEXXHOCTWN.

Y nornegy Tpehe noctaB/beHe XUMNOTe3e, TBPAHE fa Ce 03HaKama NpevecTo npu3Haje
CTaTyC O3HaKa ca pernyTauujoMm, He Hala3MMO fa je CNpoBefeHOM aHanM3oM MoTepheHa.
Mcnutmneamwe gomahe npakce v 0fnyKa 0 3aXTeBMMa 3aCHOBaHWM Ha MPOLUMPEHOj 3aliTUTK
Mo3HaTe O3HaKe MOKa3aso je fa je MOCTynawe HaLNeXHUX OopraHa Yy BeIMKOj Mepu
HeyjedHa4yeHO W MpPoM3BO/bHO. Yak M OHAa Kaga ce ofroeapajyha naxta MOCBETU
KpuTepujymmMma 3a yTBphuBare Mo3HaTOCTU, M30CTaje 6MN0 KakBa 06pa3/ioXKeHa OLueHa o
Mepy OCTBApEHOCTU OBOr CTaHAapAa Koja [AOHOCU NpoLumpeHy 3awTuty. Ofnyke Koje cy
6une AOCTyNHe ayTopy AucepTauuje HWUCY A0BO/bHE Aa 6U ce m3Bena oparosapajyha
NpPaBWIHOCT Yy MPUIOr noctae/beHe xunoTese. Kaga je o0 npakcy npasa EY pey, oanyke
Koje cy bune npegmeT UCTpaXKmBara yKasasie Cy Ha HM3aK CTaHAaps 3alTuTe — 3aXTeBu 3a
ocTBapeHoLWwhy KpuTepujyma Koju cy Ounm npeameTt OLEHe HWUCY MOCTaB/baHW CyBuMLLE
BMCOKO. MOCE6HO MECTO Y Halloj aHanM3n UMao je 3anaxare 0 3Hayajy yHarnpehema
caBpeMeHUX CcpefcTaBa KOMYyHVKauumje 3a npaBo >Xura. Jlaka [JOCTYNHOCT PasinynTmX
KaHana Kpo3 Koje TUTynapu CBOje MPOM3BOAE MOTY pekfaMmpaTi BeOMa LUMPOKOM Kpyry
noTpoLuaya ykasyje aa he ce o3Hake CBe MHTEH3MBHWje KOMyHuumpaTtn y 6yayhHoCTW.
cTpaxnBare BOAN 3aK/bydKy fda je Mepa Y KOjoj npaBo Xwura Tpeba ga ce npunarogu

0BaKBOj peas/IHOCTK ofpefjeHa beHM yTulajeM Ha PyHKLMje Koja 03HaKa BpLUW.
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[vcepTaymja je noTBpAuia YeTBPTY MOCTaB/bEHY XMMNOTe3y — KBA/IMTET MWUCAOHOT
noBe3MBakba Koje HacTaje y CBECTW NoTpoLlaya jecTe peneBaHTaH MokasaTesb Nogo6HOCTH
O3HakKe fa yXKuBa MPOLUMPEHY 3aWTuTy. McnuTuBarkbem MOjMOBa acoumjaTvBHE Bese Yy
Y)KEM 1 LUMPEM CMUCY, Kao M pa3BojeM OBMX MOjMOBa Y npakcu opraHa EY, gownm cmo
[0 3aK/byyka [a 3alTuTa 03HaKa ca peryTtaumjom nogpasymMesa 3alUTUTY HEeHUX NOCe6HO
HarnaweHux CcBoOjcTaBa, AUCTUHKTUBHOCTM W yrnefa. HbMXOBO HapyluaBawe HacTaje
He3aBWCHO of MoryhHocTK 3abyHe OfHOCHO CTBapatba acoLmjaTBHe Be3e Y YXKEM CMUCHY.
360r Tora npoLuMpeHa 3awTuTa npunaja caMo OHMM 03Hakama Koje Cy TaKBOI KBa/nTeTa
[a y peneBaHTHOM [eNy jaBHOCTM Byae NocebHO jake acoumjaumje, ycnen vera ce wuxosa
(hyHKUMja MOXe HapylwmTh 1 6e3 HacTaHka 3abyHe. YTBphuBare OBakBe MWUCAOHE Be3e
MOXEe Ce YMHUTW NOCPEeLHO U HemocpefHo, a caMo HernocpeaHe MeTOofAe OTKPUBAjY HEHO
CTBapHO nocTojate. Mehy hakToprma Koju yTudy Ha HeHO CTBapake NocebHo ce nu3agaja
nojayaHa 6POJHOCT M faka AOCTYMHOCT MH(OPMaLmMja Kojuma Cy YYECHULM Ha TPXULLTY

W3N0XEHW, YCre/, Yera OHa flaHac CBe NakLle HacTaje.

CnpoBeseHO UCTPaXMBaHe OTKPUIIO je HEKO/IMKO HeaoceaHoCcTH y aoMahoj perynatumsu u
npakcu y 061acTu 3awTuTe Xura. CnoXxuam cmo ce ca CTaBoM fa je NpoLuMpeHa 3altuTa
HernpaefaHO OrpaHM4YeHa Ha c/lyyajeBe y KojuMa MocToju cykob ca miahoM 03HaKoM Koja
Ce KOpWCTY 3a pa3ninynTe npon3Boge (a He 1 3a UCTE UMM CIMYHE, KaKBO je peLlerbe npasa
EY), n To y aeny Koju ce TU4ye cafpXuHe npaBHe 3awTuTe. ocebHOo je ynaa/bmea W
HeA0CNeHOCT Y 0BaKBOM pexxumy 6yayhu ga je y feny y Kojem ce npornucyjy penaTnBHu
pas3nosn 3a ofbujare peructpaluje MpPonucaHo CynpoTHO peLlere, 3awTuiTta ce

yCMocTaB/ba He3aBUCHO 0/ MPOM3BOAA 3a Koje Ce CopHa 03HaKa npujasrbyje.

[arbe, 3alTMTa OMNWWITENO3HATOr 3HaKa je Y jeJHOM acrekTy fAemHMcaHa Ha MOBO/bHU)M
Ha4MH HEro LUTO je TO 3aliTMTa 03HaKa ca penyTaunjom O4HOCHO PaHUjUX PerncTpoBaHmnx
O3Haka CTaHAapAHe CHare ob6enekaBarwa. 3aKOH O >KMroBMMa He Nponucyje YcnoB
BepoBaTHOhe HacTaHka 3abyHe OAHOCHO AoBOhewa y Be3y Kaja je OCHOB 3a ofbujare
perucTpauumje paHuju OMWITENO3HATU 3HAK KOjU Ce KOPUCTU 3a WCTe WU  ClINYHe
npoussoge. Tako, HOCMOLMMa O3Haka ca penyTauumjom 6uhe nakwe fga cBOje NpaBo Yy

yrnpaBHOM MOCTYMNKY CYNnpoTCTaBe KacHWjoj npujasu (UM KacHWje perncTpoBaHOj O3Hauum,
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Kaga je pe4y O MOCTYMKY oOrnallaBaka HuWTaBUM) Mo3vBajyhy ce Ha TO Aa je ped o
OMLITENO03HaTOj 03HaLW, HEro Ha TO [a je pey 0 03Hauu ca penyTaumjom. OBO CTOra To 61
y ApYrom cnyyajy Mopasiv [okasvBaTti 1 fa NocToju HeKa Of NponunucaHnx pagtbun noBpeae,
[OK MpU HaBefeHOM 1360py TO He 61 Mopanv YNHUTW. HaBeeHO ce O4HOCK Ha 3alTUTY Y

OHOCY Ha UCTe nnn cian4yHe Npons3Boae.

MoToM, 3aK/byunIM CMO Aa CTaTyC OMLITENO3HATOr 3HaKa ¥ 03HaKe ca penyTaLmjom Tpeba
LLEHWUTW Y OfIHOCY Ha WUCTY peneBaHTHY jaBHOCT, ai HE U NMPUMEHOM UCTUX KpUTepujyma.
OBO ynpaBo C 063POM Ha HWUXOBY KBa/MTATMBHO Apyrayvjy MpupoAdy, Ha LWiTa CMO

yKa3aJin NO0TBPAOM MpBe NOCTaB/bEHE XUTMOTESE.

YKa3aHO je U Ha MOrpeLLHO 3ay3eT cTaB BPXOBHOI KacalMOHOr Cyaa Koju je 3aHeMapuo
MPUHLMN ancTpakKTHEe OMacHOCTW 3aMeHe M CTao Ha CTAHOBWLLTE Aa je 3a MOAHOLLEHE
Ty>k6e 360r MOBPe/e XKMra Hy>aH YC/0B HheroBo Kopuilhetbe, HE3aBUCHO 0/ TOra Ja /in je
MPOTEK/0 MET rofuHa of Herose pernctpaunje. OBaKBO TymMauethe NpeacTaB/ba 036UbHY
0MacHOCT 3a npakcy gomahux cygosa 6yayhn Aa ce HUMe HeonpaeaaHo orpaHMyaBa 06UM

3aWTuTe Kojy Tpeba fa yKuBajy TUTynapu.

Y nornefy MOCTaB/bEHOr LW/ba UCTPaXuBarba, AeuHUCae MeTofe 3a YTBphuBame
MO3HATOCTW O3HaKe Yy MpaBy XWra, 3ak/by4yyjemMo [a je Yy NPeTexHoj mepu ocTBapeH. W3
N3BefeHe aHaiM3e Ccrean Aa HenpeumsHOCT Y MPUMEHMBAHUM KpUTEPUjyMUMA KOju
ofpehyjy 03HaKy ca penyTtauMjoMm Aonasn u3 packopaka uamehy npoknaMmoBaHUX pasnora
NPOLUMPEHe MpaBHe 3allTUTE W HEeHWX Hopmama ogpeheHux fomeTa. Pesyntar
AncepTaumje MoXe Ce M3pasuT KpPo3 TPWU acnekta — ogpeherby HOBe MeTofe Y nornegy
JaBHOCTM Yy OAHOCY Ha KOjy ce mpoueHa Bpwu, oapehewy HOBE MeTofe Yy nornegy
peneBaHTHUX KpUTepujyma KOjU yKasyjy Ha MO3HAaTOCT O3HaKe Kao W ofpehewy HOBE

MeTo/e Y nornefy cpeacTaBa Kojuma 61 TakBu KpuTepujymmu Tpebano fa ce LieHe.

NcnnTyjyhu pasnnunte npuctyne ogpeherby peneBaHTHE jaBHOCTM — Kao OMLUTE WK Kao
y)Xe ogpefeHe, CTa/IM CMO Ha CTaHOBMLUTE Mpakce opraHa EY u gomahe npakce n Hawwm
Aa je apyrv npuHumn ogrosapajyhu. OBOM NuTakwy NOTPEOHO je Apyraynje NpucTynmuTu
Kaga je pey o yTBphMBamwy NO3HATOCTU C jefHe CTpaHe, Hero Kaja je pey o yTBphuBawy
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nocTtojarba nocneanLa Koje cy y Kopnycy npowivpeHe 3awTuTe No3HaTUX 03Haka C fpyre
CTpaHe. 3a NoTpebe NpoLeHe NO3HATOCTM 03HaKe, PeneBaHTHa jaBHOCT je OHa Koja je Yy Be3u
ca O3HaKOM uMja Cce MNO3HATOCT npouewyje. Takohe, YKONMKO je pey O MPOLeHM
HapyLUaBaha AUCTUHKTMBHOCTM UKW YrNefa, Kao penesaHTHa Tpeba ga 6yae oapeheHa oHa
JaBHOCT KOja je y Be3u ca CTapujoM 03HaKoM Koja je npefAmMeT nospege. Kaga je pey o
npoLeHn nckopuwwhaeamwa AUCTUHKTUBHOCTU WAW Yrieda, pefieBaHTHa jaBHOCT je yBehaHa

3a YYeCHUMKE OHOT TPXKMLUTA Ha KojeM ce Mnafja 03Haka HeoBnalheHo ynoTpe6/basa.

HaBeaeHu 3ak/bydyak AENUMUYHO je Yy CKnagy M ca jefIHOM Off MOYETHUX XMMoTe3a, fa
Mo3HaTOCT Tpeba Apyraunje LeHUTV Kada je ped o yTBphKBatby cTaTyca O3HaKe Hero Kaga
je pey 0 npoueHy MocTojarba NoBpede npasa. OBakKBO PasNNUMTO Ofpefere peneBaHTHe
jaBHOCTM ofpaXkaBa pasnuMKy Yy Npupoau pafwe uckopuwhaBaba W HapyllaBarba
OVCTUHKTUBHOCTH, KOjOj Ce Y MpakKch MO OLEHW ayTopa He MOK/ata [A0BO/bHO MaXHe. Y
AVCEepTaLMjii CMO aHanNM3Upanyt 1 CynpoTaH MPUHLIMM OMLLTE jaBHOCTM 3aCTYMN/beH Y NpaBy
CA/L, anM CMO HalMM [a ce OH He MOXe OnpaBAaTVi aprymeHTMMa 3acHOBaHUM Ha

(PyHKLMjaMa XX1ra n krUxXoBOM 04yBaky.

Bogehu ce cTaBOM fia Cy 03HaKe ca penyTaumjom NnogsioxHe nocebHMM pagrama nospese
yCnes Kojux ce wMxoBa (PyHKLUMja MOXe HapyLMTU Ha Apyraynjyu HauvH Hero LTO je TO
C/lyyaj KOf 03HaKa ca CTaHAapAHOM CHarom o6enexasarba, 3aK/by4un/iv CMO [a OHa MnocTaje
patvBa yrnoTpeboM O3HaKe 3a pasMuMTe MPOM3BOLE CaMO OHAA Kafja je npero3sHaje
A0BO/bHO Be/IMKM 6POj N1ua, U TO Kada je npenosHaje Ha oapeheHn HaumH. Kaga je pey o
KpuTepujymmMa Koju 61 Tpebano ga 6yay npeaMeT OueHe, [ABa Cy M3[BOjeHa Kao 06aBe3Ha
— MNPeno3HaT/bMBOCT 03HaKe Y Pe/ieBaHTHOj JaBHOCTM M jauynMHa 0COBEHOCTM O3Hake. [lBa
HaBefeHa CBOjCTBa OAroeapajy [ABOjHOj, KBaIMTATUBHO] W KBaHTUTATMBHO]  NPUPOAU
o3Hake. lMopef HaBeAeHUX, oApeheHn Cy U KPUTEPUjyMU KOju MOTY BUTK NpeaMeT OLeHe
Kao M OHM Koje He 6u Tpebano y3mmatu y 063up. Kao ABa (hakynTaTMBHa NOKaszaTesba
U3LBOJUIN CMO WHTEH3UTET YnoTpebe O3HaKe ca TpU MOAKAaTeropuje — BPEMEHCKOM,
MPOCTOPHOM U VHTEH3UTETOM Y YXKEM CMUCAY, Kao M paHWju yTBpHMBaHWU CTaTyC rno3Hare
O3Hake. V3BefeHa nofena peneBaHTHUX KPUTEpMjyMa WM HMXO0BA OLEHa 3acHOBaHa je

M3M0XKEHOM CXBaTakby (DYHKLMja NO3HATON XWMra 1 HUX0Be NOocebHe 3awTuTe.
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Kaga je pey o ofpehewy meTofe Yy norneay cpeactaBa Kojuma 6v TakBuM KPUTEPUjyMU
Tpebaso Aa ce LeHe, UCTpaXKmBarbe je Nnokasano fa NpefHoCT Tpeba Aatu cpeficTBrMa Koja
HenocpeaHo npyXajy WH(opMaumje 0 Yno3HaTocTM 3a O3HakoMm. Kaga je pey o
NPeno3HaT/bNUBOCTM 03HaKe, PeneBaHTHa CPeACcTBa Cy aHKeTe OAHOCHO WCMUTUBaHa
TPXKMLITA KOja 3a npeaMeT MMajy yrnpaBo MPero3HaT/bUBOCT ofpefeHe 03HaKe Of CTpaHe
YUYECHMKA PeneBaHTHE jaBHOCTM W M3jaBe PeneBaHTHOr Aena YYecHMKa Ha TPXULITY O
YMO3HATOCTN ca 03HaKOM. [03WTMBHY OCTBApeHOCT OBOIr KpuTepujyma Tpeba LeHuTU y
Kopenaumju ca 6pojeM KOHKYPEHTCKMX O3HaKa Koje MocToje 3a gaTy BPCTYy npovssoga. Y
nornegy jaymHe 0COGEHOCTW O3HaKe, Mopef HaBefeHMX aHKeTa M u3jaBa, UCTaKIM CMO U
BaXKHOCT CBMX [OKa3HMX cpefcTaBa Koja ynyhyjy Ha ynotpeby o3Hake kao cumbona. Csa
Apyra fAokKasHa CpeAcTBa Koja Ce MOry KOPUCTUTW Yy MNPUAOr OLEeHe Kputepujyma
MHTEeH3WTeTa YNnoTpebe 03HaKe Tpeba Aa UMajy KapakKTep AOMYHCKMX AOKa3HUX maTepujana

Yy O[IHOCY Ha Hanpe/ Hase/eHe 06aBe3He.

Kao HajBehy HefocTaTak M3/10)KeHe MeTOfe mM3fBaja ce OACYCTBO MPeLUn3HO AenHUCaAHNX
nparoBa OCTBapeHOCTW [Ba 06aBe3Ha KpuUTepujyma Koja je NnoTpebHo ueHuTW. HaBeaeHo
HY>XHO OTBapa MPOCTOp 3a pasiMunta Tymadera y npakcu, Te y Kpaji0j IMHUJU NpaBHY
HECMTypHOCT Koja MoCTOju M y cajallibem cucteMy. Vako je cnpoBefeHO UCTpaXKuBame
NOTBPAUIO TE3Y 0 HY)KHOCTU BUCOKMX 3axTeBa OCTBAPEHOCTU KpUTepujyma, cMaTpamo fa
OBO MO/bEe WCTpaKMBara OCTaB/ba MPOCTOP 3a Aaby aHanusy. Takohe, HameTawe
06aBe3HUX KpuTepujyma y oapeheHoj Mepu oTexxaBa MonoXxaj Hocvnaua npaea, 6yayhu aa
MM Hamehe fofartaH TepeT MPWIMKOM OCTBapvBaka MpaBHe 3aliTuTe. Mnak, ocTajemo y
yBepewy [a KOpUCTM OBaKBOI pellerha MpeTexy, MMajyhm y Buay fa OHO OTK/laka
MPOM3BO/LHOCT Y TymMadewy MojMa O3Hake ca penyTaumjom u nocebHO 6UTHO LwMpa

oBrawhera Koja 13 0BaKBOI CTaTyca npoucTuyy.

[uncepTaymja je nokasana fa je NpoLUMpeHa 3alTiTa 03HaKa ca penyTaumjom y NpeTexxHoOM
Aeny YCKO Be3aHa 3a NpuMapHy yHKLUMjy pa3niMkoBakba NPon3Bofa Ha TpXUWTY. Vimajyhu
y BMAY NocebHe ycnoBe 3alTuTe, No3HaTa 03HaKa HUje NpeaMeT 3aTuTe Kao TakBa Beh cy
TO HeEeHa AUCTUHKTUBHOCT W Yyrnef, OAHOCHO YMpPaBO OHe KapaKTEPUCTUKE Koje

omoryhaBajy BpLUeHe HeHe npumMapHe PyHKuunje. @YHKLMOHaIHM NPUCTYN He OnpasAasa
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ycrnocTaB/batbe 3alTHTe of UcKopuLuhaBarba yriieaa 03Hake, Te y OBOM AeNy AucepTaumja

noTBplhyje cTaBoBe 0 NPeobpaxkajy NPUPOLE Xura Ka npasy 6/IMCKOM CBOjUHCKOM.

C apyre cTpaHe, aucepTaunja je NoTBpAUAA 1 3HaYaj Npeno3HaBakba Npecobpaxaja 03HaKe
Kao MHTeNeKTyanHor gobpa y CaBPEMEHOM CBETY MH(OPMaLMOHUX TEXHONoruja, rae je
yCnocCTaB/batbe MPOLUMPEHE 3alUTUTE OArOBOP MpaBa XXUra Ha M3MeHeHe YCNOBE /bYACKe
MHTepakuuje. Mako je TpeHyTaH 13a30B Ca KOjuUM Ce npakca cyoyaBa — HeflocTaTak jaCHUX
N ycarfnaleHux Kputepnjyma 3a OLEHY MO3HATOCTU, MPETEXHO TEXHWYKE OAHOCHO
METOZ0/I0LLKE NPUPOAE, CPOBEAEHO UCTPaXKMBake OTBOPUIIO je Kao HOBO NuTake Aa nn
he 1 y KOM npaBLy NpMpoAa 03HaKe HaCTaBUTU fa ce Mera. OBa MPOMeHa je y TECHOj BE3U
ca eBONyUMjOM JbyACKe nepLenuuje, Koja Ceé HEMMHOBHO M KOHCTaHTHO npunarohasa

peasiHoOCTK 6P30r pas3Boja CpecTaBa KOMYHUKaLMje.

Hanocnetky, ncnutyjyhn o3Haky Kao WHTE/IEKTyasIHO J06po Koje je npeameT 3aliTuTe,
PacBeT/INIY CMO HEHY C/IOXEHY MPUPOAY W 3HAuaj Kao BaXXHOr MOCPefHMKa Y /bYLCKO]
KOMYHMKaumjn. ako jacCHO NpenosHajemMo AUHAMUKY Y pa3BOjy HEHOr Kanauurtera Kao
npeHocuoua oapeheHe MHpopmaLmje, ocTaje HEM3BECHOCT Y MOrnedy cryxa 3akoHOAaBLa
[ia Npeno3Ha rnpasy Mepy 1 NPOCTOP Y KOjeM je MHTepBeHLMja NpaBa MnoXkesbHa 1 KOpUcHa.

Hagamo ce aa cMo avcepTalmjom fanv CKPoMaH A0NPUHOC OCTBapeHY OBOT LiU/bal.
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BEVNOIPA®NIA AYTOPA

MwuHa JosaHoBuh je pofeHa 15.07.1990. roguHe y beorpagy. OCHOBHY LUKOMY U TUMHa3Wjy
3aBpwmna je y beorpagy ca OL/MYHUM YCNEXOM. YNOpeLo Ca OCHOBHOM LUKOJ/IOM
3aBpLUMMA jJe N HWKY MY3UYKY LUKOMY, OACEK 3a rmtapy. TOKOM cpefre Lwkone, 2007.
roguHe noctana je ynaH MeHce Cpb6uje. [MpaBHM hakynTeT YHuBep3uteTa y beorpagy
ynucana je 2009. rogunHe, a 3aspuna 2013. roguHe, ca Npoce4yHom oLeHoM 8,57. ToKoM
cTyauja 6una je ctuneHamucTa MuHMCTapcTBa NPOCBETE, HAayKe M TEXHOMOLKOr pa3Boja.
Moxahana je MpaBHY KIMHWKY 3a Cy30ujare TProBuHe JbyaMmMa Kao U OGpojHe CTpy4He
npakce, Mehly Kojuma ce WUCTUYY CTaXuparwe Y YHUKpeauT 6aHuM, afBOKaTCKOj
KaHuenapunjun ,,Davenport Lyons® y JIOHLOHY W aaBOKaTCcKoj KaHuenapuju ,,JMS law
office” y beorpagy. HakoH cTyauja, ofpaguna je 4BOTOAULLIHFM BONOHTEPCKM CTaX Y
MpuepegHom cyny Yy beorpagy. Y oktobpy 2013. rogvHe je ynucana AWUMIOMCKe
akagemcke cTtyaumje — Mactep (mocnosHonpaBHu moayn) [paBHOr  ¢hakynrteTa
YHuBep3uTeTa y beorpady, Koje je 3aBpLumia ca NpoCeYHOM OLeHOM 8,75. Y OKTobpy
2014. rogvHe ofbpaHuna je Mactep pag Ha Temy ,,Hayeno TeputopujasiHOCTK >Xura u
rnobanHyn KapakTtep VIHTepHeTa”, nof MeHTOpCTBOM npod. Ap AywaHa lMonosuha. Y
OKTO6pYy 2017. roguHe ynucana je MacTtep CTyanje Ha YHuBep3uTeTy KuHrc Koney vy
JloHfoHY, nporpam ,,AyTOpCcKO npaBo EBponcke yHuje, YjeauweHor Kpa/beBcTBa M
CjeantbeHnx Amepuukux [p>kaBa“, Koje je ycrnewHo okoH4yana 2019. roguvHe m3panom
aucepTaumje Ha Temy ,,YCN0B OpPUrMHAIHOCTU Yy ayTOPCKOM npasy EBponcke yHuje u
CjeanmeHnx Amepuukmx [pxasa — pasiMunMTh TEOPUjCKM MPUCTYNU U NPUMeEHa Y
npakcu®. Y jaHyapy 2015. roguHe je nosnoxwuna npaBoCcyfHN UCMUT Ca OMNLWTUM YCMEXOoM:
MOMIOXMNA Ca OL/IMKOM. [TOBOPU EHINIECKM je3WK, a CNYXKU Ce PYCKMM je3nkoM. HayyHa
061acT of NocebHOr MHTEpPecoBaka joj je MPaBO WUHTENEKTyalHe CBOjUHe, Kojom ce Beh
4eTUpY rofguHe 6aBmM 1 KPO3 afBOKaTypy Yy capaimi ca KaHuenapujom XXusko Mujatosuh
n naptHepu. TogmHe 2018. npornaweHa je ,, MAEPOM CyTpawmwule” of CcTpaHe
MehyHapoaHe opraHu3almje 3a XXWUrose, Yy KOHKYpeHLMju Miagnx afBokata Koju ce 6ase

npy>karbeM npasHe Nomohu y 061acTy Npa.a Xura LMpPoM CBeTa.
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N3JABA O AYTOPCTBY

ime v npe3nme aytopa: MuHa JoBaHoBUh
bpoj nHgekca: 16/4C 2014

N3jaBrbyjem
Aa je AOKTOpCKa AucepTaumja nog HacnoBoM

-KpuTepnjymun 3a yTBphrBatbe CTeneHa rnosHaToCTV 03HaKe Y npaBy Xura“

pe3ynTat COMCTBEHOI NCTPaKMBAYKOI paja,

[a acepTauumja y LeNnHM HIA Y IeNoBMMa HMje Guna NpeasioXeHa 3a cTulatbe gpyre

AMMNOMe Nnpema CTYAUjCKMM NporpaMuMa ApyriiX BUCOKOLLKO/CKMX YCTaHOBA;
[a Cy pe3ynTaTyi KOPeKTHO HaBeleHU U

[a HMcam KpLumo/na ayTopcKa npasa v KOpMCTNO/Na NHTENEeKTYaNIHY CBOjUHY ApYrnX

nmua.

MoTnuc ayTopa

Y beorpagy, jyH 2020. roguHe
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3jaBa 0 MCTOBETHOCTM LLITAMMaHe U eNIeKTPOHCKe Bep3unje JOKTOPCKOr

pafa

ime v npe3nme aytopa: MuHa JoBaHoBUh

bpoj nHpgekca: 16/4C 2014

Ctyamjcku nporpam: INocnoBHonpasHa Hay4Ha ob1acTt

Hacnos paga: ,,Kputepujymmn 3a yTBphuBare CTeneHa MO3HATOCTW O3HaKe y MnpaBy
xura“

MeHTop: Mpod. ap AywaH MNMonosuh

M3jaB/byjemM fa je LuTammaHa Bep3nja MOr [OKTOPCKOr pafa WCTOBETHa €f1eKTPOHCKO]
BEpP3Vju KOjy cam npejana pagu noxpawmBarwa Yy OUrnTaiHOM pPenosuTopujymy

YHuBep3nuTeTay beorpagy.

[o3BorbaBam fa ce ob6jaBe MOjU IMYHM NOJALM Be3aHW 3a [obujarbe akafeMCKor HasvBa

[IOKTOpa HayKa, Kao LUTO Cy UMe U Mpe3uMe, roauHa U MecTo pofjera 1 gaTym ogbpaHe

pana.

OBM NMYHK Nofauy Mory ce 06jaBUTM Ha MPEXHUM CTpaHULama AuruTasiHe 6MbnmoTeke, y

eNeKTPOHCKOM KaTanory 1 y ny6nukauujama YHuBepauteTa y beorpagy.

[MoTnuc ayTopa
Y beorpagy, jyH 2020. roguHe
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N3jaBa 0 Kopuwhewy

Osnawhyjem YHuBep3uTeTcKy 6unbnunoteky ,Cseto3ap Mapkosuh™ pga y J[AurutanHu
penosuTopujyM YHuBep3uTeTa y bBeorpagy yHece MOjy AOKTOPCKY AucepTauujy nog,

HacnoBoM: ,,KpuTtepnjymu 3a yTBphurBarbe CTeneHa No3HaTocTX 03HaKe y NpaBy Xura

Koja je Moje ayTOpCKO feno.

[AuncepTauunjy ca CBUM MpuUio3MMa Npeaao cam Yy enekKTPOHCKOM hopmaTy morogHoM 3a

TPajHO apxXmBupare.

Mojy AOKTOPCKY AucepTauujy noxparweHy y AurntaiHoM peno3ntopnjymy YHuBsepsmTeTa
y beorpafly n [OCTYnHy Yy OTBOPEHOM MPUCTYNY MOry Aa KOPUCTE CBU KOjuU NOLITYjY
ofpeabe cagpxaHe y opabpaHom Tuny nuueHue KpeatuBHe 3ajegHuue (Creative
Commons) 3a Kojy cam Cce 04/1y4mo.
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