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HAC/I0OB: CYBJEKTVBHW ENEMEHT KPUBWYHOI LAENA Y EHIJTIECKOM
NMPABY

Pe3nme:

JloKTopcKka amcepTaumja nof HacnoBom ,,Cy6jeKTUBHU eNIEMEHT KPUBUYHOT Aena 'y
EHr/IECKOM npaBy” 3a MpegMeT MMa aHav3y nuTawa KPUBULE M C HOM MOBE3aHUX
WHCTUTYTA Y eHIrNIeCKOM (aHI/10CaKCOHCKOM) KpMBUYHOM MpaBy. OCHOBHU LW/b KOjU je
NCTPaXMBaEM MOCTaB/beH je YTBphMBake HauMHa Ha KOju je 0O0/MKOBaH jefaH of
HajBXXHUJUX KPUBUYHOMPABHUX NMOJMOBA Y aHII0CAKCOHCKO] AOKTPUHU U Y KOjOj Mepu ce
aHr10CaKCOHCKO y4eke pas/nvkyje of Bnafajyher cxsaTawa Y 3eM/bama Koje npunagajy
rPYKO-POMaHCKO-repMaHCKOj NpaBHOj Tpagnumju.

KpusnyHo npaso y EHrneckoj je, kao 1 npasuna n3 061actv 4pyrux rpaHa npasa,
npe cBera CrOHTAHO CTBOPEHO Yy [AYroTpajHOM MOCTYMKY CYACKOr Of/ly4mBara U
TPaguLMOHANIHO je BWLle OKPEeHYTO MPOLECHOMPaBHUM Hero MartepujasiHonpaBHUM
npasuavMa M UHCTUTYTMMA. HauvH BOhewa KPMBMYHOTM MOCTYMKa, Y3 3HayajHO ydyeluhe
NanyKor efleMeHTa 1 Haye/lHa OPUjEHTUCAHOCT Ka NPaKTUYHUM NUTawbKMMa y NOKyLajy Aa
ce Crop npaBefHO paspewin 6e3 MpeTepaHor rno3vBakba Ha CMOXEHe Teopujcke
KOHCTpYKUMje, pa3fior Cy LUTO je aHr/0CaKCOHCKA Hayka KPUBMYHOI MpaBa Ha HVDKEM
CTYMhY [0rMaTckor passoja y nopeherwy ca eBPOKOHTUHEHT/IHOM KPYBWMYHOMPaBHOM
MUC/IN.

AHIIOCAKCOHCKO y4Yerwe O KPpMBUUM je KOHLEMUMJCKA MOjeAHOCTaB/bEHO W
YK/IOM/LEHO je Y OKBMPE TPagULMOHA/IHO CY6jeKTMBUCTUUKOT U MCUXOMOLKOr Y4ekba.
Nako ce KpmBMUa cMaTpa KOHCTUTYTUBHUM €/1eMEHTOM ONLUTEr MojMa KPpUBUYHOT [ena,
HeHa CTPYKTYypa je ynpolwheHa (CBefeHa je camo Ha 06/MKe UM CTerneHe KPUBULE) U 3a
pas/nnKy 0f, eBPOKOHTUHEHTA/THOI CXBaTaka He 00yXBaTa e/leMeHTe HOPMaTUBHE CafpXXMHe
(cBeCT 0 MPOTMBNPABHOCTK).

Mpvipoga npeAMeTa Kao 1 NOCTaB/beHN LW/b UCTPaXKMBara 0f41y4yjyhe cy ytuuanm
Ha yob/inyaBarbe METOLO/IOLIKOr NpuCcTyna. AHann3a CybjeKTUBHE CTpaHe KPMBUYHOT fena

Yy €EHI/NIECKOM NpaBy, KPO3 petepeHTHY nuTepatypy W oprosapajyhe npaBHe W3BOpE,



HaMeTHY/a je HeONXOAHOCT Kopuwhera MeToAa APYLUTBEHNX, & Npe CBera npaBHUX Hayka:
[AOrMaTUyKor, HOPMaTMBHOr, YMOPEeAHOMPaBHON, COLMOMOWKOr 1 Yy ofpefeHoj Mepu
MCTOPWNjCKOMpPaBHOI MeTOAa.

cTpaxmBarbe je Nokasano fa ce, ynpKoc TOMe LUTO Cy U3MeRy aHrT0CaKCOHCKOT U
€BPOKOHTUHEHTA/IHOI KPMBWMYHOI MNpaBa Yy MaTepuju KpuBMLUE BWUL/bUBE O4YMrNefHe
pas/nivike, Koje Cy oOrfefano fApyrauvjer HauMHa HacTaHKa, OCHOBHe MpaKTUyHe
OPWjEHTUCAHOCTW Y jeJHOM W TEOPUjCKe Yy APYrom npaBHOM cuctemy (LUTO je yTuuano Ha
06/IMKOBare HauyMHa MPaBHUYKON Pe30HOBaba), 3aTUM PasINuMTe U 0COOGEHe MOjMOBHE
anapatype, y CYLWTWHU, Kafa Ce M3y3My Heka KOHKpeTHa pelUerba Koja YCrocTas/bajy
KOHTPACT, MOXe 3aK/by4MTI [ja y OLHOCY Ha OCHOBHE NOCTaBKe U Nosia3Ha Hayena, Kao n'y
O[HOCY Ha BeMKM 6poj Kpajwbux pewewa uaMehy common law u civil law cuctema

3arpaso I'IOCTOjl/I Besinka 6/IMCKOCT U n3padkeHa CINYHOCT.

KrbyuHe peun: common law — KpMBMYHO N0 — KpMBMLUA — YMULLbAj — 6630031PHOCT —

HexaT — 06jeKTVBHa OAArOBOPHOCT — OCHOBY MCK/byu4etsa NMOCTOjatba KPUBUYHOT [ena.
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YIK: 343(410.1)



TITLE: SUBJECTIVE ELEMENT OF A CRIMINAL OFFENCE IN ENGLISH LAW

Summary:

The subject matter of a doctoral thesis titled ,,Subjective Element of a Criminal
Offence in English Law” is the analysis of guilt and guilt-related legal institutes in English
(Anglo-Saxon) criminal law. The main purpose of this research isto establish the manner in
which one of most important crimina and legal concepts of the Anglo-Saxon law was
formed and to which extent the Anglo-Saxon body of law differs from prevailing concepts
in the countries influenced by the Greco — Roman — Germanic legal tradition.

Criminal Law in England, as well as the rules from other branches of law, evolved
in the first place spontaneously from along lasting process of judicial decision making, and
is traditionally more inclined toward procedura rather than toward substantive law rules
and ingtitutes. The manner of conducting a criminal proceedings with significant presence
of layman’s terms, and general orientation towards practical issues in an attempt to justly
resolve a dispute without ample referral to complex theoretical constructs, stand behind the
fact that the Anglo-Saxon system of criminal jurisprudence is at a lower level of dogmatic
devel opment than the European-Continental system of criminal jurisprudence.

The Anglo-Saxon concept of guilt is conceptualy simplified and fits into the
framework of traditional subjective and psychological learning. Despite the fact that guilt is
considered a constitutive element of a general term of criminal offence, its structure is
simplified (it is reduced only to the forms and degrees of guilt) and unlike the European-
Continental understanding, it does not include the normative content (awareness of
unlawfulness of the act).

The nature of the subject matter and target of the research were decisive in
determining a methodological approach. The analysis of a subjective side of crimina
offence in common law, through referentia literature and corresponding legal sources, has
dictated the necessity to use the methods of social sciences and primarily those of legal
jurisprudence: dogmatic, normative, comparative, sociological and, to a certain extent, a
historical legal method.
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Research has reveded that despite the fact that Anglo-Saxon and European-Continenta
systems of criminal jurisprudence evidently differ on the matters of guilt that clearly
reflects their different origins, the basics of practical preference in one and theoretical in the
other legal system (which affected the forms of reasoning of law practitioners), then
different and particular terminology, in effect, once some concrete solutions giving rise to
the contrast are excluded, it can be concluded that with respect to the postulates and the
basic principles, and in terms of a huge number of final solutions there is actually a great

closeness and high degree of similarity between the common law and civil law systems.

Key words: common law — criminal offence — guilt — intent — recklessness — negligence —
strict liability — defences.

Field of study: LAW

Specific field of study: CRIMINAL LAW
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YBOJ

KpuBnyHo pfeno, jefjaH oOf HajBULIMX TMOjMOBA KPWBWMYHOMpPaBHE [LOTMaTuKe,
CTPYKTYPa/IHO je 3aCHOBAHO Ha jeAUHCTBY O6jeKTMBHUX enemeHaTa (padwe, Tj. /bYACKOr
noHawarba, npefsuheHoCcT TakBOr MoHalakba Kao KPMBUYHOI fefna Y 3aKOHY W Herose
MPOTUBMPABHOCTN) U KPUBWLE KOja YMHWU HEroBYy CYOjeKTMBHY CTpaHy. 3a [enuKT
KPVBUYHOT Mpasa Cce CTora Moxe pehu fia npescTaB/ba CKPUB/bEHO Henpaso. OCuM LWITO ce
cmatpa Heornxo4HUM rpagvBHUM €/1eMeHTOM OMLTEr NnojMa KpUBMYHOT Aena, KpyBMLua nma
WMPU 3HaYaj Y KPWMBMYHOM Mpasy, MOLITO je MPUHUMN WHAMBUAYaASTHE CY6jeKTMBHe
OArOBOPHOCTW, Y3 HEMPUKOCHOBEHO Ba)XKere Hayesna 3aKOHMTOCTWM, OCHOBHO M0/1a3HO
Ornpefe/betbe CBAKOr [EMOKPATCKM OpWjeHTUCAHOr 3akOHOAasLua. Y TOM CMUCTY W
KPMBMYHO MNpaBO CaBPeMEHWX 3eMasba M0/fas3n 0f MOLTOBaka Hauvena Kpusule, jep
KpMBUYHONPaBHa MprHyAa Koja He 61 6una ynpas/beHa Ha CKPUB/LEHO MOHALLAake He 6K
MOr/1a a NpYMeHN KasHe 1 OCTa/IMX KPUBUYHMX CaHKUMja 00e36eaM HYXXHY NIerMTUMHOCT.
be3 opgrosapajyher, npe ceera Cy6jeKTMBHO 0060jeHOr, YHyTpallwer OfHoca y4umHuoua
npemMa Aeny Hema OCHOBA 3a CYy[, O HEBPeLHOCTW TakKBOr MoHallaka. iako o camom nojmy
KPMBULIE W HEHOj CTPYKTYPU AaHac MOCTOje pasMumMTa cxBaTakba, HecropHo je aa 6e3
Cy6jeKTMBHOI efleMeHTa oOfroeapajyhe cafpXuHe He CTynajy y [ejCTBO MexaHU3Mmu
KPMBUYHONPAaBHe KaXbWBOCTW. Y TOM CBET/Y Y TEOPUjU KPUBUYHOT Npasa Ce roBopu 0
KpMBULM Kao OCHOBY Ka3He. To je, MOr/io 6u ce pehu, yH1Bep3aiHa TEKOBMHA CaBPEMEHOT
KPMBUYHOTI NpaBa, Koja y CBOjOj CYLUTUHWN GpuLle CynpoTHOCTU M3Mehy npaBHUX cUCTeMa
FPYKO-POMAHCKO-TepMaHCKe W aHI/I0CAKCOHCKE MpaBHe Tpaguumje, Mako y nornegy
HauMHa KOHKPETHE peanM3aumje OBOM NMPUHUMNA U Aa/be OCTajy pasfiuke, yak U Mehy
3eM/baMa Koje npunagajy WCToj nopoauun npaea. Kako je eHrnecko npasBo CBOjUM
CneynguyYHMM pas3BojeM N pellewrMa GUTHO YTULAN0 Ha U3rpagmwy NpaBHUX cUcTeMa
Be/MKOr 6poja 3eMasba, CBaKakO 3aCNyXKyje HapouuTy Maxmwy CTPY4YHe jaBHOCTU U Yy
norneay jefHor Of HajBaXXKHWjUX MUTawa CBAKOI KPMBUYHOMPABHOI CUCTEMA — NUTawa

KpuBULE.



OCHOBHM MOTMB 3a 0fabvp Teme pafa NpeacTas/baio je 0CO6EHO aHI0CaKCOHCKO
yyere 0 CYOjeKTMBHOM eNleMeHTY KPUBUYHOI fena, Koje ce y MojeAuHOCTMMa Ha npBu
nornes v nonasehy of 4YMCTO TEOPWUJCKOr acrnekra OUTHO pa3/MKyje Of CXBaTaka
€BPOKOHTVHEHTA/IHE KPUBMYHOMPaBHe MUCWM. TO je cxBaTare JIMLIEHO MpeTepaHor
yonwiTaBata U Ayb/be Teopujcke aHaiuse, LUTO je CBe Mocneamua aHrioCcakCOHCKOr
MPaKTUYHO OPUjEHTMCAHOr AyXa 1 13pa3 TeXKHE Aa Ce OCHOBHU KPMBUYHOMPaBHU MOjMOBU
y CBOM HOPMaTMBHOM 00/1M4jy npunaroge navykoM MpUCTYny KPUBUYHOM Mpasy.
[opatHy pasnor 3a u3bop oBe Teme NPeAcTaB/basa je N YNHbEHWULA [a Y HALLoj CTPYYHO]
NNTepaTypu Hema NpesuLLe pagoBa Yy Kojuma je obpahvBaHa npobnemaTuika Cy6jeKTUBHOT
e/leMeHTa KPMBUYHOI [efla Y aHrI0CaKCOHCKOM Mpasy (M yonwiTe nutarba marepujaiHor
KPMBUYHOT Npasa 3eMasba aHI/1I0CaKCOHCKE MpaBHe Tpaguuuje).

Ynotpeba gpyraunje nojMoBHe anapatype, LUTO je caMO jefHa Of MHOroopojHMX
pasnvka nsmely pellera aHr10CakCOHCKOr U €BPOKOHTUHEHTAIHOI KPUBUYHOI Mpasa Yy
obnacTn KpueuLe, NpeacTaB/bana je jeaHy oA NoYeTHUX noTewkoha y ncTpaxkueamwy. 3a
nojefuHe MOJMOBE W WHCTUTYTE aHI/I0CaKCOHCKOr KPUBMYHOI nNpaBa He MNoCToju
ofrosapajyhn eBpOKOHTUHEHTa/IHW NPaBHWU CUHOHMM, & YecTo GyKBasiaH Uy npuiarofeH
MPeBOf He ofpaxasa Mpasy CMUCA0 M NPUPOLY MHCTMTYTA, Tako je fa 3a u3BecTaH 6poj
MpaBHMX YCTAHOBA aHI/I0CAKCOHCKOr KPWMBMYHOI MNpaBa Yy pady NpPeTeXXHo KopuwheH
M3BOPHN TEPMUH.

CTpykTypa pafa, uYuju HacfoB [OHEK/e CKpuBa MpaBy CafpXKUHY, jep Mako je
Hajsehn feo nocseheH aHaIM3M Cy6jeKTUBHOI efleMeHTa KpUBUYHOT aena y EHrneckoj (kao
KO/IeBKe common law cuctema), y OCHOBM ce pafm 0 (LLUMpemM) aHrI0CaKCOHCKOM MpUCTyny
pasmatparby nuTarba KpMBULE U HeroBom rnopehery ca eBPOKOHTUHEHTA/THUM pPeLLerbuma,
ofpefeHa je Ha cnefehy HauMH:

MpBO nornae/be AucepTauuje nocseheHo je YBOAY Y €HINECKM CUCTEM KPUBUYHOT
npaBa Kpo3 pasMaTpare OCHOBHMX WM3BOpa OBe rpaHe Mpaea. 3a pas/iMKy 0f 3emaba
KOHTUHeHTasIHe EBpore rae je 3akOH jeArHW OCHOBHW W HEMOCPeAHW M3BOP KPUBUYHOT
npaBa, €Hr/IECKO NpaBo je Y Hajsehoj Mepu CYACKM CTBOPEHO, a TeK Y KacHujoj hasu
pa3Boja yobsmyeHo pdenaTHowwhy 3akoHOAaBLa. HakOH HOpMaHCKOr ocBajatba Y ApYroj

nonosuHu 11. Beka Ha TNy EHrnecke ycnoctae/beH je cneunduyaH eyganHn nopegak u



HOBM CUCTEM Kpa/beBCKMX CYAOBa, Y uYMjeM pafy je y4yecTBoBasia M MopoTa, 4nme je
0TMOYeO pas3Boj HOBOr onwTer npaesa (common law) Koje je jeAMHCTBEHO BaXW/I0 Ha
ynTaBoj TepuTopmju EHrnecke (ykbydyjyhu m Benc, fok je LLkoTcka HacTaBuna pa
pasBuja COMCTBEHO MNPaBO Koje je ocTano O/NCKO €EBPOKOHTUHEHTA/IHOM Mogeny).
AKTMBHOLWNhY common law cynoBa 06/MKOBaH je Yy MOYETKY CTPOro ¢opmanaH CUCTEM
HOPMW KOju Ce Y BE/IKOj Mepun 0C/Makbao Ha OnLTe npaBHe MPUHLUMME, a caMo AeIMMUYHO
Ha noctojehe obnyaje 1 y OKBMPY KOra je pasBujaHa TEXHUKA CYLCKOr NnpeLeaeHTa, CX04HO
K0joj Cy CYACKe OAJlyKe, Kpo3 npaswunio stare decisis, cmatpaHe ob6ase3yjyhum 3a cBe
oynyhe cnydajeBe ogrosapajyher UitbeHUYHOr CTawa. MogepHo fo6a y pa3Bojy eHrneckor
npaea OTMOYENO je TpuaeceTux roguHa 19. seka. OBaj Nepuof KapakTepule LOHOLUEHE
Be/IMKOr 6poja 3akoHa y CBMM 06/1acTMa, YMMe je pasnvka n3mehy civil law (13pas kKoju ce
y EHIr/eckoj Kopuctu 3a O3HayaBatbe MNPaBHOr cuUCTeMa 3eMa/ba KOje Cy CBOje npaso
pasBujasie Ha 0OCHOBama v Tpaauumjy pUMCKOr npasa) 1 common law cuctemMa y 3Ha4yajHoj
Mepu ybnaxeHa, Yemy 3HauajHO AOMPUHOCK WU 3ajeJHUYKO YNaHCTBO Yy EBPOMCKOj YHUjK,
4yMju yTUUaj Ha MaTepujy KPUBUYHOT MpaBa je HapouumTo nojadaH HakoH 2009. roauvHe,
CTynarmem Ha cHary JlucaboHckor yrosopa. Benmkum 3Hayaj uma 1 ycBajarbe 3akoHa O
pyfackum npasmma (Human Rights Act [1998]) kojuM je EBponcka KOHBeHUMja 3a 3aLTuUTy
JbYACKMX NpaBa M OCHOBHUX c/10604a nocTasna 13sop npasa y EHrneckoj. C 063Mpom Ha T0
[ia je eHrfIecKo NpaBo MPETeXHO CYACKOr NOpeKna, Kao 1 fa je nocTeneHo nsrpahmeaHo y
[yrom npoLecy nojeauHayHor pellaBarba KOHKPETHUX ClyyajeBa, Te je TUMe Yy MHOIUM
obnacTuma nocTasio HeCrNopHO 1 A06PO NO3HATO, Y EHrNECKoj je n3octana Koamhmkalmja
marepuje KpuBmyHor npasa (Mako je Law Commission jow 1989. roavHe nspagmna Haupt
KpusunuHor 3akoHuKa [Draft Criminal Code] oH joLu yBeK HMje NocTao 3BaHUUYHU aKT).

Y [pyrom nornas/by paja aHanM3vpaH je CUCTEM KPUBWUYHKX CyaoBa y EHrneckoj.
TpagnuMOHa/IHO, aHI/I0CaKCOHCKO KPMBMYHO MpaBo MNPeAHOCT Jaje  npoueaypu
npaeBuMMa Kojuma ce 06e36efyje CTpOro noLToBake NPeTNnocTaBke HEBUHOCTU M OCTa/IUX
rapaHtTuja ep NocTynka, JOK MaTepujasiHO MpaBO HUje AOCTUIIO0 OHaj HMBO HaydHOr
pa3Boja Koju MOCTOjM Y 3emM/bama KOHTWHeHTa/iHe EBporne. Y3poK 3a nojefHOCTaB/beH
TEOPETCKM NMPUCTYN OCHOBHUM KPVBWYHOMPABHUM MOjMOBMMA MU WHCTUTYTUMA EHI/IeCKe

NOKTPUHE Tpeba TPaXMTW Y KapaKTePUCTUYHOM aHI/I0CAKCOHCKOM HauMHY MpPaBHUYKOT



Pe30HOBaHa, KOjU je BULLE OKPEHYT YMkeHMLaMa Hero rnojMoBuMa, Kao v cneumpuyHom
HauMHy cyherwa y KPUBMYHUM CTBapuMa, KOje Of/IMKyje 3HadvajHO Yydewhe nanykor
enemeHTa. [loK je 3a HajBehu 6poj Nakwmnx fenmkara perynatopHor Tmuna (4eNnKTn Koju
YrnaBHOM 03HauyaBajy MpekpLiaje y Hallem KasHeHOM npaBy) U 6/1aXMX KPUBUYHUX Lena
npeasuheH cymapHW nocTynak npeg MecHUM cypoBuMa (maructpatvuma), cyhewe 3a
HajTeXxxa KpvBMYHa Aena oasuja ce nped CyaoMm KpyHe, y3 06aBe3HO ydelwhe nopore.
Mpexy cyzoBa ynotnywyje n AnenaumoHun cyf, LOK PYHKUMjY HajBuLer cyda, YMeCTo
TpaguLmnoHanHe ynore joma opLosa y CYACKOj BNacTu, 0f4HeLaBHO BpLUM BpXoBHM Cya.
3a pasymeBare Nno3uumje 1 ynore KpUBKLE Y EHIIECKOM KPYBUYHOM MpaBy BaXkaH
je 1 HauvH ogpehmBarba ONLWITer nojMa KpMBMYHOT dena. Onwty NpuHUMN common law-a
je Aa KpUBUYHO A€N0 YMHKM Croj ABa eneMeHTa: 06jeKTMBHOI (actus reus) n cy6jeKTUBHOr
(mens rea). Mako je TO cXBaTate HeWTO fApyraymje Of €eBPOKOHTUHEHTa/HOr nojMa
KPMBUYHOI Aena WU OHO Nonasv of ucTe uaeje — 6e3 KpUBMLE HeMa KPUBMYHOT Aena.
CTpyKTypa 006jeKTMBHOI efleMeHTa je apyraunje ogpefeHa y OAHOCY Ha CXBaTake Koje je
Bnagajyhe y KOHTWHeHTasHOj EBponw, rge ce HempaBOM O3HayaBa BO/bHO JbYACKO
MoHallamwe Koje je 3aKOHOM npeasuheHo Kao KPMBMYHO [0 1 Koje je MPOTUBMNPaBHO. Y
aHr/10CaKCOHCKO]j KPWMBMYHOMPABHOj NUTEpaTypu actus reus YnHe TPU efieMeHTa: BOSbHa
pafa, penesaHTHe nparehe OKOMHOCTM M nocneamua (Kog T3B. NOCNeANUYHUX KPUBUYHMX
fena). PasnnkoBare OBUX efleMeHaTa je BaXKHO, jep Ce Y OfHOCY Ha Te efleMeHTe Koj
nojedMHUX fena 3axTeBajy pgpyraumju obnvum Kpusuue. WMHave, mens rea ce
nojefHOCTaB/LEHO MOXEe M3Pa3nTy Kao CY6jeKTUBHM eNeMeHT KpMBUYHOT fena. Y Tpehem
nornae/by pafia pasMoTpeHa Cy W nuTakba nojMa v Npupoge KpuBMYHe OArOBOPHOCTU U
HEHOI MeCTa Y CUCTEMY KPUBMYHOT MpaBa, Te eH 04HOC ca NojMOM Kpusuue, 6yayhn ga
je KpuBMLA HEOMNXOoLaH av U [A0BO/baH CYOjeKTUBHM €IEMEHT Y NMOjMYy KPUBUYHOT [ena,
[OK KpUBMYHA OLrOBOPHOCT MMa MPETEXHO [AeKapaTvBHKM, KOHCTaTyjyhu Kapakrep.
Common law nogena genvkata Ha felonies n misdemeanours HanywTeHa je Criminal Law
Act-om 13 1967. roguHe. [eoba Koja y CyLITUHM OAroBapa paHnjoj YMHU Ce UCK/bYYMBO U3
MPOLeCHUX pa3/iora: 3a flakwa fena npefsuheH je jedHocTaBaH, CymMapaH nocTynak 6e3

npucycTBa NopoTe Npea MECHIM CYA0BMMa, [JOK CE 3a TeXa KPUBMYHA [ena NocTynak BoAm



y3 npucyctso nopote npeg Cyaom KpyHe, ¢ TUM LUTO MOCTOje oApeheHn AevKTU Koju
Mory 6uUTn NpeameT NocTynka npeg 06e BpcTe Cyf0Ba.

Y HacTaBKy, aHa/JiM3upaHn cy 06N1LUM KPUBULIE Y E€HTNIECKOM KPUBWYHOM Mpasy.
Kao Hajuewwhe thopme Ccy6jeKTMBHOI efleMeHTa Yy aHr/I0CaKCOHCKOM MpaBy CMaTpajy ce:
ymuwsbaj (intent), 6e3063npHocCT (recklessness), 3Hame (knowledge) n Hexat (negligence).
HexaT ce fogylle of CTpaHe HeKMX aytopa He cMaTtpa OO/MKOM KpuBMLE Y MpaBoOM
CMUCIY, jep ce Hajyelwlhe y)ke cXBaTa HEro y OCTaiMM eBPOMCKUM 3eM/baMa W YriaBHOM
CBOAW Ha HECBECHW Hexar, Mna rpe npefcras/ba NMOBPeAY AYXKHE NadXKHe HEero LWTo je guilty
mind. OBM NOjMOBK Ce CafpP>XMHCKMN AeTMMUYHO NMoKnanajy ca ogpehyearem ymMuLLbaja u
Hexara Yy eBPOKOHTUHEHTa/IHOM KPUBMYHOM MpaBy, a/in UCMO/baBajy U U3BECHE Pas/nKe.
UnreHnua fa OCMM HaBefeHWX, Y EHr/IeCKOM npasy MoOCToje M ApyrM 06amum
CY0jeKTMBHOI e/fleMeHTa KPWBWUYHOT Aena MOoACTakna je MojefuHe ayTope fa HanycTe
yyewe 0 jeJHOM jeAMHCTBEHOM CYO6jeKTMBHOM efieMeHTy, C 063MpOM Ha TO [a CBako
KPMBUYHO fieno noceayje cneyuguyaH cybjeKTUBHM CyncTpar.

M3BecHa ofcTynawa of Hadvena nulla poena sine culpa npegmer cy neTor
nornae/ba paga. YcraHoBa T3B. CTpore (CTPUKTHe) oAroBopHocTu (strict liability), koja y
KPMBUYHO MpaBO YHOCW efieMeHTe 00jeKTVBHE OfroBOPHOCTM (NOWTO He 3axTeBa
yTBphMBate KPMBULIE Y OAHOCY HAa CBE efleMeHTe actus reus-a), HacTtana je y Mpakcu
eHIIeCKNX cyfoBa cpeguHom 19. Beka. Of KpMBUYHUX Aena npoTus onwTer fobpa (public
welfare offences) npumeHa oBe ycTaHOBE NPOLUMPEHA je Ha BeNMKW 6poj Aenmkara, HO U
rnopez Tora joLl yBeK MocToje oApeheHe aunieme y norneay Kputepujyma peieBaHTHUX 3a
n360p oBor 06/MKa 0AroBOpHOCTU. Mako je Bnagajyhe cxBaTtawe fa HeHoj NMpUMeHU uma
MeCTa MCK/bYYMBO Y CPEPUN NaKLLIMX KPUBUYHUX Aena (HapouMTo OHMX 3anpeheHux camo
HOBYaHOM Ka3HOM) Cy/[CKa npakca nosHaje 1 fpyradunju npuctyn. Minak, 0CHOBHU Npob/em
OBe MpaBHe (PUrype YMHWU NUTare HheHe COLUjalIHO-eTUYKE YTEME/bEHOCTHU, jep Ce Kpo3
HeHY NPUMEHY Y UW/bY efmKacHUje KpUBMUYHOMPaBHE 3allTUTe omoryhaea KakaBake U
MOpaJIHO HeBUHMX. OCMM CTpore OArOBOPHOCTM Yy OBOM feny paja aHaivM3vpaHa je u
OZrOBOPHOCT 3a Tyhe NpoTMBNpPaBHO MoHalawe (vicarious liability).

LLlecTo nornaebe pafa nocseheHo je muTawy OArOBOPHOCTU MPaBHOr /vua 3a

KpUBMYHA Aena y eHrneckom npasy. Ha OBOM MeCTy Hajripe Cy aHaiu3uMpaHu OCHOBWU



OLrOBOPHOCTU MpaBHOr /LA 3a KPUBMYHA [efla, a 3aTUM W MU3BECHa OrpaHuyerba Toj
OAroBOPHOCTK, MakKo je OMNWTM MPUHUMN Aa npaBHa nvua (corporations) mory 6uTu
jefHaKo O4roBOpHA 3a KPWMBWYHO [eN0 Kao M (um3nMyka nuua (HMp. WCK/byyeHa je
OroBOPHOCT MpaBHOT NMua 3a ofpefeHa KpmBUYHa fena, 61no 360r kUXoBe NpPUPoAe, Kao
LUTO je Cny4aj Kof cunoBawa, 61uno 360r nponvcaHe KasHe, KO Npumepa pagn Tewkor
ybucTea).

Y cefMoM nornaesby paga obpaheHa je MaTepuja OCHOBa UCK/by4etba CYy6jeKTUBHOT
efleMeHTa KpUBUYHOI [ena (f4eyju y3pacT, HeypauyH/bUBOCT, CTBapHa M npasHa 3abnyaa,
WHTOKCMKauuja, NpuHyaa). PasnnkoBare OCHOBA KOjU UCK/bY4yjy NPOTUBMPABHOCT U OHUX
KOJU  WUCK/bYYYJy KPUBMULY KOje je KapaKTepuUCTUYHO 33 EBPOKOHTUHEHTA/IHY
KPVMBUYHONPABHY MWCA0, Y EHI/IECKOj AOKTPVMHW HUWje Tako jaCcHO W3paKeHo, maja je
NCTUHA [a MOjefMHN ayTopu, Kaja roBOpe O pasno3vma HernocTojara fena, CroMukby
OCHOBe KOjV 13BUHbaBajy WM OnpasAasajy yumHuoua. OCHOBHA CNeunpUUYHOCT eHrneckor
pellera je Aa Ce CBM OCHOBWM CxBaTajy ofbpaHama (defences) wnm npurosopuma y
KPMBUYHOM MOCTYMKY, Ma Ce NPUIMKOM HUXOBOI HaBoMera 1 Knacupukaumje CnoMmnmy v
HEKWN MHCTUTYTKN KOjU MMajy MCK/bYYMBO MPOLECHN acnekT (HNp. npaswno ne bisin idem).

Ha Kpajy, y OKBUPY 3aK/byuka, AaTta Cy 3aBpLLUHa pasmarparba y O4HOCY Ha npeamMeT

NCTPaXMBarba.



MOIrTAB/BE I. OCHOBHW U3BOPW EHIMTECKOIT KPUBUYHOI NMPABA

EHIAECKV NpaBHU CUCTEM® KapaKTepuLLE BULLIE PasnuMTUX 13BOpa Koju Cy GPOojHY,
Xa0TUYHO YKOMIMOHOBaHM Yy CUCTEM, 4ecTo MehyCcOBHO MPOTMBPEYHU, TaKo fa je, Kako
AYXOBMTO 3anaxa jefaH ayTop, cydujama OCTaB/beHa €no6oda Aa Mo COMCTBEHO) XKerbi
n3abepy npasuno Koje he NPUMEHUTM Ha KOHKpeTaH cnyyaj.” Cee g0 19. BeKa eHrnecko
KPWUBMYHO MPaBo G110 je y CYLUTWHM 3aCHOBaHO Ha onLuTeM mpasy (common law)® koje je
HacTalo y AyroMm Mpouecy y Kome Cy NPecydHy Yory oaurpanv Kpa/beBCKU CY[0BMU,
npumMerbyjyhn Ha KOHKPEeTHE cllyyajeBe, YMECTO JI0KaIHUX 06UYajHUX HOpMK, MmpaBuna
koja cy npema ocehajy npaBeAHOCTM M wchpaBHOr (34paBor) pasyma’ mpeacTas/bana

afleKBaTaH HauWH peLuaBarba CMIOPHOr MPaBHOT MTaka.” MojMOBM NOjeANHNX KPUBUYHMX

! MpasHu cuctem Yjeaureror KpamescTsa Benvke Bputanuje u CesepHe Mpcke cacToju ce o Tpu 3ace6Ha
cuctema. EHrnecko npaso ce npumetbyje y EHrneckoj n Bency, gok noce6aH cuctem noctoju y CeBepHoj
Wpckoj, nako je n OH y cywTvHM 6asupaH Ha common law NpUHUMNMMA, 3a PasnuKy of, npasa Koje ce
npumvekbyje y LLIKOTCKO]j U Koje je yrnaBHoOM u3rpafhieHo Ha OCHOBaMa eBPOKOHTUHEHTANHOr npasa (LWTo je
nocneguua NOANTUYKON caesa ca PpaHuyckom y 16. u 17. BeKy), y3 n3BecHe common law enemeHTe, Tako
[Ja npefcTas/ba MeLaByHy 0Ba Apa cuctema. Ceaka 6yayha ofpefHuUa y pagy Yy Be3u ca npaBoM y EHrneckoj
ofiHOCW ce noajeaHako 1 Ha Benc.

2P, R. Glazebrook /2001/: How Old Did Y ou Think She Was?, The Cambridge Law Journal, Ne 1, cTp. 30.

% Bug. H. Brunner /1908/: The Sources of English Law, Boston, cTp. 51. Common law 3a pasnuky og statute
law (cucTem HOpMM CTBOPEH fenaTHOLWNY 3aKOHOAABLa), HACTA/0 je HAKOH HOPMAHCKOT 0CBajarba Y CPedtbeM
BEKY aKTVBHOLWINY KpasbeBCKMX cyfoBa. MefyTum, oBaj u3pa3 ce ynotpeb/basa M y ApYruM 3Hayernma.
»Hajnpe, TUM n3pasom ce obenexana LenuHa Baxxeher npasa y EHrneckoj (ykbyuyjyhu n Benc), 3a pasnuky
o[, ocobeHnx npasa Ha cHasu y LLIkoTckoj n CeBepHoj Mpckoj. Hajsaa, n3pasom common law 03Ha4aBsa ce 1
YKYMHOCT HaLMOHafHMX MpaBa y cacTaBy aHrno-amepuyke rnopoguue npasa 3a pasnuky og civil law, Tj.
MPaBHUX CUCTEMA Ha €BPOMNCKOM KOHTUHEHTY (M [Apyrfe y CBeTy) yTeMe/beHWX Ha Tpaguuuju pumckor
npasa.” b. M. KowyTwnh /2008/: ¥YBOA Yy BENVKe NpaBHe CMCTEME AaHallhbuue, beorpag, cTp. 166. EHrnecka ce
cmatpa KOneBKOM common law-a, ofjaknie ce 0Baj CUCTEM HOPMW paluMpro Ha gobap Aeo ceeTa (OKO jegHe
TpehrHe CBETCKe nonynauuje XX1sW y 3em/bama Koje UCKbYUMBO WK Y3 U3BECHE MOoAM(UKaLmje nowTyjy
common law npaBHy Tpaguuwnjy). HberoBum Hajsehum npefAcTaBHMKOM faHac ce cmaTpajy CjeanmeHe
Awmepuuke Opxase (CAL). Common law ce npumewsyje U y AycTpanuju, baHrnagewy, JyXHoa(puykoj
Peny6nuun, KaHagu, HoBom 3enaHgy uth. Y OBOM pafly u3pa3 common law yrnasHom he 6utu
ynoTpe6/baBaH y CBOM Hajy)XXeM 3Haueky.

4 KnBOTHa KpB MpaBa HUje Nnorvka, Beh ncnpasaH (34pas) pasym.” Slopa Pug (Lord Reid), Has. npema J.
Sellers /1978/: Mens Rea and the Judical Approach to ,,Bad Excuses* in the Criminal Law, The Modern Law
Review, Ne 3, cTp. 245. ,/cKycTBO, a He norvka nma npecygHy ynory y npasy.” J. Hall /1960/: General
Principles of Criminal Law, Indianapolis, ctp. 171.

®W. Wilson /2008/: Criminal Law. Doctrine and Theory, Harlow, cTp. 13.



[ena v npasuia o0 yc/loBMMa KpvBUYHE OAMOBOPHOCTU HWUCY GUIKN caapXXaHU Y MUcaHUM
3aKOHMMa, Beh Cy mn3rpahmBaHu y AyroTpajHOM NpoLecy CYACKOr Of/ly4mBara Of cryyaja
[0 cnyyaja. Mopef CyACcKUX Of/1yKa, BaXkKaH AOMYHCKU U3BOP MPELCTaB/basio je U y4ere
ayTOpUTaTMBHUX KpYBMYapa TeopeTuyapa, Tako [a je M Hayka KpPMBMYHOT MpasBa YMHWMA
BXHO ynopuwTe.® WMnak, BpeMeHOM ce u3ry6una OCHOBHa pasnka u3mehy
aHr/10CaKCOHCKOT U eBPOKOHTUHEHTA/IHOr MpPaBHOI CUCTEMA, 3aCHOBAHOCT Ha CYACKOM
npeLeseHTy y MPBOM WM MWCAHOM 3aKOHY KOjU MMa OMWTe BaXKewe Ha cBe Oyayhe
Ccry4ajeBe y ApYyrom, jep Cy MHOTM AeNNKTW cagpXXaHu Y CBe 6POjHUjUM 3aKOHMMA, Tako Aa
eHIMIECKO MPaBO faHac Huje rpaheBuHa MPETeXHO casdaHa CyACKoM pykoMm.’ Mnak, cse
Behn 3Hauaj 3aKOHCKM CTBOPEHOr KPWUBWYHOI MpaBa He ymawyje KpeaTUBHY AUMEH3UJY
CYACKe (hyHKLMje y Tymaderby 1 NMPUMEHN npasuia cagpXaHux y 3akoHumMa. Ocum Tora,
Ha BaXaH [e0 EHrNecKOr KPWBWMYHOT MpaBa MPUMErYjy Ce CYLACKUM MyTeM CTBOPeHa
common law npasuna (HNp. Npasuaa 0 Y3pO4HOCTA U YCOBMMA KPUBUYHE OAr0BOPHOCTY,
cay4yecHMWTBY). OBa OA/IMKA EHINIECKOr KPUBUYHOI MNpasa je HETUMMYHA YaK 1 3a ocTase
3eM/be common law Tpaguuumje. Ha naejama eBponcke npocBeheHoCcTH, Koje Cy HaMeTHy e
nMnepatMe ydyewha HapOAHOr MpeLACTaBHULLTBA, YMECTO CyAMmja, Yy CTBapamwy
KPMBUYHOMNPABHUX HOPMKM, Y MHOMMM 3eM/baMa KPWBMYHO MpaBoO je HajsehvM aenom
CafpXXaHo Yy jeAHOM nNpaBHOM akTy KOjU Ha UeNOBUT HauuH ypehyje cuctem
VHKPYMMWHaLMja 1 orwiTe YC/0Be 3a NpUnucrBarbe CoLMjaTHO-eTUUKOT MPeKkopa yumrHuoLy
3abpareHor gena. Y WHTEpPecy MpaBHE CUTYPHOCTW ynora cyga je usrybuna fobap feo
CTBapaiayke CHare u CyfoBu Cy YMeCTO KpeaTopa MpaBHWX MpaBuia CBELEHW Ha paHr
TymMaya BO/be 3aKOHOAaBLa. Ho, Tanac KoguduKaumja Koju je 3an/byCHyo obane EBpone,
3a00uMLWao0 je EHrnecky n Benc. KpuBMYHO npaBO je OCTaslo pacyTo Ha Bulle CTpaHa U
M3BMPe U3 PasNNuUTMX Mofpydja. YNpKoc ofapeheHnM mnsrnegyMa v nokyLuajy ycsajarba

KoAVUKaLMje, YNHM Ce fja Ce TPEHYTHO CTarbe Y 6a1ckoj 6yayhHocTu Hehe MeraTn.®

® A. Ashworth /2009/: Principles of Criminal Law, Oxford, cTp. 8.

" A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: Smester and Sullivan's Criminal Law.
Theory and Doctrine, Oxford and Portland, Oregon, cTp. 46.
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Opemak 1. 3Bopn KpuBUYHOT npaBa EHrnecke

1. Common law

OnwTe npaBo wmm common law,® HajcTapuje eBponcko HaumoHanHo npaso,™
npeacTae/ba OHaj [e0 eHIrNIeCKOr npasa Koju HUje CTBOPEH AenaTHolhy 3akoHogdasua, Beh
je u3pactao M3 npakce Kpa/beBCKMX CyaoBa, KOjU CY HaKOH HOPMaHCKOr 0OCBajarba
NpYMeNBaIN He, Kako je TO A0 Taga buo criyyaj y aHr10CaKCOHCKOM Nepuoay, NoKasHe
obunyajHe Hopme, Beh onwiTe NpaBHe MPUHLMNE 1 ,,NpaBuIa Koja Cy HajBuLLe ofroBapana
cnpeLydUUHOCTMA CropHOT cnyyaja.“* Ha Taj HaumH je MocTeneHo cTBapaHo NpaBo Koje
j€ JeANHCTBEHO BaKMIO Ha 4MUTaBOj [APXKaBHO] TEPUTOPWUjU, Ma OTYA W Ha3MB OMLTe
npaBo.'? Og/yke cyfoBa, Koje cy o6jaB/buBaHe W cabupaHe y noceGHe 36Mpke, y6p30 Cy
nocTane y3op 3a peluaBare Gyayhux canunmx cnydajeBa.™> OBo je [40Beno 4o passoja
[NOKTPMHE CYACKOr npeLefeHTa, npema Kojoj cy oanyke oapeheHnx cyoBa HeLWTo BuLLe 0f
noXesbHOr Mojena 3a 6ygyhe ofnyumsare, NOLWTO CTBapajy 06aBesy Aa ce UCTW MpaBHU
CTaB MPUMEHN Ha KaCHUjU WUCTU WM Cn4aH cnyyaj. [JOKTpuHa CYACKOr mnpeLefeHTa
noyMBa Ha NPUHUMNY Aa CY HWXKWU CYA0BM Y CYACKO] XujepapXuju 06aBe3Hn fa nowTyjy

Of/yKe BULLIMX Cy/0Ba. ,,[1peTXoAHa CcyAcKa oanyKa (NpeueieHT) cmaTpaHa je 06aBe3HOM Y

° Mako ce Kop, Hac 13pa3 common law NoHeka/ NPeBoay Kao 061uajHO Mpaso, TO Y CYLUTUHM HUje TauHo. Y
OCHOBM common law npefcTae/ba Npaso cy4ajesa (case law), npeLefeHTHO NpaBso, Tj. NPaBo Koje y3op 3a
peluaBare HeKor byayher cnyyaja npoHanasu y Beh npecyfheHoj CnMYHOj NpaBHOj CTBapMW.

9R. C. van Caenegem /1988/: The Birth of the English Common Law, Cambridge (etc.), cTp. 88.

5. M. KowyTtuh /2008/: cTp. 153.

2 To je Npaso roTOBO y NOTAYHOCTM GUNO HE3ABUCHO Of MPABHUX HOPMI KOje CY BaXKinie npe HOPMaHCKOr
ocBajama. S. Frankowski /1986/: Mens Rea and Punishment in England: In Search of Interdependence of the
Two Basic Components of Criminal Liability (A Historical Perspective), University of Detroit Law Review,
Ne 3, cTp. 406.

3 1 npBe eHrnecke HaceobuHe CeBEPHOAMEPUYKOr KOHTUHEHTA NPUXBATWE Cy EHIIECKM common law kao
concteeHo npaso. W. R. LaFave, A. W. Scott /1986/: Criminal Law, St. Paul, Minnesota, cTp. 66. To npaso
je TOKOM BpemeHa NpeTpreno Ayboke NMpOMeHe, Tako fa ce faHallke npaBo CjeauteHnX AMEpUYKMX
Opxasa (CAL) 3HavajHO yaarbmno of ceor ysopa. J. Dresser /2001/: Understanding Criminal Law, New
York (etc.), cTp. 27. Buwe o Tome Bug. F. W. Hall /1951/: The Common Law: An Account Of Its Reception
in the United States, Vanderbilt Law Review, Ne 4, cTp. 791-825.



peLLiaBatby UCTOBETHOT (CANYHOT) KacHujer cnyyaja.“** JeauHo je cya HajBuLLe UHCTaHLE
(paHuje Odom nopgosa, a caga BpXoBHWM cyd) npaBHO cno6ogaH, Tj. hopMasHO Huje y
06aBe3u Jja ce NpuAPXKaBa CTaBa Kojy je 3ay3e0 Yy HeKOj paHuje peLLeHoj npasHoj cTBapu. ™

Nako je BpeMeHOM M3rybuo npvmat Kao OCHOBHW W3BOP EHI/IECKOr KPUBWYHOT
npaea, common law 1 Jasbe NpefcTaB/ba BaXaH CUCTEM HOPMM, Mpe CBera y marepuju
nocebHor gena KpvBMYHOr npaBa. Common law ce jow YyBeK KOpuCTW 3a oapehuBare
nojMa MHOTMX BaXHUX KpuBMuHUX fena.’® Tako je 6uhe kpueuuHor gena®’ y6uctea u

HeroByx nojasHnx dopmu (murder, manslaughter)'® onncaHo common law npasunnma, 3a

B, M. Kowytuh /2008/: cTp. 175. Ha UCTO MpaBHO MWUTarbe YBeK Tpeb6a MPUMEHWUTW OHaj Ae0 paHuje
npecyge Koju cagpxu crneumdumyaH OCHOB 0AJyKe, ratio decidendi. ,,lToTnyHuja Teopujcka 06pas3noxerba
npecyge, obiter dicta, HeMajy nmnepaTuBHM, Beh caMo NepcyacuBHU ayTopuTeT.” MnakK, pUrngHoOCT Noruke
CYACKOr npeleaeHTa yonaxeHa je moryhHowhy nprMeHe pasnnumMTMX TEXHMKa pas/iMKoBakba MpelefeHarta
(to distinguish a precedent), ako cya cmartpa fa MpaBHM CTaB M3 MNPETXOAHE Mpecyae He oAroeapa Yy
NOTMYHOCTU UMHEHWYHOM CTawy. WcTo, ctp. 175-176. , JJOKTpvHOM npelefeHTa (Ce) He 3axTeBa
6e3pe3epBHO MpUKnatbakbe NpPOWIOCT, Beh ce HOMe AomywTa NpUMeHa (UHWMjE TEXHWMKE KOjoM Cce
[03BO/baBa Cyay W CMOCOBHMM CyaujaMa a KOpMCTe paHuje UCKYCTBO M MyAPOCT aiv 1 fa ofbaue paHujy
Ny[OCT W NOrpeLLKke. YKOAMKO, Ha npumep, Oyae vM3rnefano noXesbHO fa ce MPUHLMN NPeTXOAHe OfnyKe
MPOLUMPY W Ha cadalltby Cyyaj, OBUTHK Ae0 NPecyde paHujer cyvaja ce MoXKe TyMaunTy LIMPe HEro LWTo je
To Guna Hamepa Cyfa Koju je mpecyay paHuje aoHeo. Cyp KOju KacHuWje pellaBa CauMdaH cryyaj cmatpahe
noctojehe pasnvke y matepujanHim YnkeHnuama usmehy Takea fBa cnydaja 6e3HavajHMM, na he OHO LWITO
ce, MPU YXKEM Tymauewy, MHaye MOrI0 cMatpaTy OUKTYMOM paHujer ciydvaja, cMatpatv GUTHUM fefiom
npecyge 3a notpebe cafallmer cnyyaja. YKoNMKo, HacynpoT Tome, Oyae M3riefano HernoXesbHO Ja ce Ha
cafjalltby Cydaj NPUMEHN NPaBUIO U3 paHKnje OA4NTyKe, CYA MOXe Cy3UTH BUTHU Aeo Mpecyae Tora cnyyaja ga
61 HanpaBMo pasnnky umely wera u cafawlmer cnyyaja.” E. A. Farnsworth /1973/: YBog y npaBHW cUCTEM
CjeaunmeHux AMepuukmx [p>kasa, npesog, beorpag, cTp. 53.

S R. Card /2010/: Card, Cross & Jones Criminal Law, Oxford, cTp. 13.

16 Common law je y nepuoay o 12. fo 14. Beka Beh no3HaBano npaBuna Koja cy 6una hopmynmcaHa 3a Kpyr
HajTexxux kpmeuuHux fena (felonies). HakoH 14. Beka CTBOPeH je M HU3 NakWnxX Aenukarta Koju cy 6unu
03HaYeHn kao misdemeanours. Cyamje cy cmatpase fa MMajy HEnpUKOCHOBEHO MNpaBO fAa Y4YeCTBYjY Y
Kpeupamy OBe Apyre Kateropuje genukara. Micto, cTp. 14. Y Hekum gpxasama CAJL, common law gennkTtu
Cy NOTMYHO YKUHYTU, TaKo [ja Cy CBa KPMBMYHA Aena cafpyaHa Yy KPpUBMYHMM 3aKoHMMa. CaMo Mawu 6poj
JpxaBa je 3aapxao ofpeheHe common law genvkTe, anv ce 3a Takea Aena y Npakcu YrnaBHOM KPUBMYHO He
roHu, Beh ce NpyMetbyjy 3aKOHCKW AENUKTU CAMYHMX 06enexja. J. Dressler /2001/: cTp. 28.

Y7 AHFN0OCaKCOHCKA [JOKTPWHA He MosHaje nojam 6uha KpuBWMYHOT fena. YMecTo Tora, roBOpU ce O
enemeHTUMa gena. Bua. G. P. Fletcher /2000/: Rethinking Criminal Law, Oxford (etc.), cTp. 553.

'8 BaxHO je HanoMeHyTV a 06UV Y6UCTBA Y EHFIECKOM KPUBMYHOM MpaBy He OfroBapajy Halloj nogenv
Ha Tewko 1 06uyHo ybucteo. Murder je pefoBHa (hopma ybmucTBa M nojpasymesa yMULLIbAjHO ycMpherbe
Jpyrora; Cy6jeKTUBHW €/IEMEHT He MoOpa OUTU YCMepeH Ha /inLee XMBOTa Apyrora, Beh je AOBO/BHO Aa
YyUYnHMNay, xohe gpyror aa Tewko TenecHo nospean. Mandaughter, Kao naklin 06A1K NnLLEHA XKMBOTa, KOju
y CTBapy 03HayaBa MPUBMIEroBaHO YOUCTBO, MOCTOjU YKOMMKO CY UCMYHeHW oapeneHn YCnoBm; yeMphere
Jpyrora ca yMULLIbajeM fja ce OH IMLUK XXMBOTa UK Aa My Ce HaHece Tellka TenecHa nospega npescrasrbahe
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pasnuKy oA Benukor 6poja Aenukata umja cy obenexja cagp)kaHa Yy MHOro6pOjHUM
3aKOHCKUM TekcToBuMa.™ [Mpemga u3rnega Heo6WYHO fa Ce CydoBM Yy MOTpasu 3a
MOTNYHOM AethMHMLM]OM KPMBUYHOT IeNa He 0CNamajy Ha 3aKOHCKW OMUC Aena, Kako je To
yobuyajeHo y 3eM/baMa KOHTUHEeHTanHe EBpone, Beh Ha paHuje CyAcKe oanyke, na yak u
Ha MULLI/bEHA MCTaKHYTUX common law ayTopa 1 KoMeHTaTopa paHujer npasa,? cse To je
pa3yM/bMBO aKo Ce 6auy W NeTUMMYaH Moraeq Ha Ayry UCTOpuWjy M MOCTeneH pasBoj
eHIMIECKOT MPaBHON CUCTEMa, Y KOMe Cy CyA0BM UManK LieHTpanHy ynory.?! To je yjeaHo n
oApa3 AyboKO YKOpereHe Tpaamumje NOLITOBaba CYACKMX OfYKa Y UCTUM UK CAIMYHUM
NUTakbMMa 1M NOTBPAA 3HaYaja CyACKe BNacTu y 06/MKOBakby CUCTeMAa MPaBHMX HOPMMU,
Tako fa Ce 3a EHI/IECKO KPVMBMYHO MpaBO YrnaBHOM MOXe pehun fga rnacu OHako Kako ra

CyfoBy npoTymaye.” To unak cTeapa W M3BECHe NpaBHOJOrMaTcke npo6ieme. Hapounto

Nakwn 061mMK aKo je yuymHunay, 6mo: 1) n3assaH MoHalLaweM NacuMBHOr cybjekTa (provocation), 2) cmarbeHo
ofroeopaH (diminished responsibility) unu 3) je y4ecTBoBao y Ucnywewy A0rosopa 0 camoyomucTay (suicide
pact). To je T3B. Bo/bHM manslaughter, oK HeBO/bHM manslaughter MocToju kafa yYuHWnaL, npoyspokyje
CMPT ApYyror nnua, anv 6e3 Heonxo4HOr mens rea efieMeHTa (0BO €10 Ma TPU OCHOBHa 006/1MKa 0f, KOjuX je
Hajuewhe ycmphere M3 rpy6or Hexata). Bua. N. Haralambous /2010/: Criminal Law. Directions, Oxford,
cTp. 86-135. Y oBOoM pafy he mnak 3a 06aMK murder 6UTK ynoTpeb/baBaH 13pa3 TeLKo youcTeo (Tako u .
Konapwh /2008/: KpvenuHo geno youcTsa, beorpag, cTp. 48-56.), a manslaughter he 6uTn npeBoheH Kao
(06myHO) yo6rCTBO (MaKo TO HMje cacBUM OAroBapajyhu npeeofd, ¢ 063MpoOM Ha TO Aa Halle KPUBMYHO MPaBo
ybuCTBOM CMaTpa caMo YMULL/BbajHO ycMpherwe apyrora, JOK Ce Y eHr/fieckom npasy nojaM manslaughter
ynoTpe6/baBa U 3a (HOpMe HeXaTHOr (HEeBOSBHOT) NWLLEHA XUBOTa; BUA. V. Bykosuh /2014/: OprosopHocT
MpaBHOT NMUA 3a KPMBMYHA fena ca nocneguuom cmptu (corporate manslaughter) wunu Telike TenecHe
nospeze npemMa cprickoM npasy, Mpaso u npuspega, Ne 4-6, beorpag, cTp. 275.).

9 D. Ormerod, K. Laird /2015/: Smith and Hogan’s Criminal Law, Oxford, cTp. 17. KOHCTUTYTMBHa
obenexja KpuBMYHOT fena youctea He MOry 6uTu npoHaheHa HW Yy jefHOM 3akoHy. MehyTuM, KasHa 3a
ybuncTBo npeasuheHa je 3akOHOM. [JOXXMBOTHM 3aTBOP 3a TELIKO y6ucTBo (murder) Kao jeanHa u obaBesHa
Ka3Ha, a 3a 06M4HO youcTeo (manslaughter) 3akoH npeasmha AOXMBOTHM 3aTBOP, 3aTBOP, Ma YakK U YCNOBHY
ocyay. YKOMMKO KasHa 3a common law AenukT Huje npefsuheHa 3aKOHOM, cyanja mMoxe uspehu KasHy
3aTBOpa U/Mnn HOBYaHY Ka3Hy Y BUCUHW/M3HOCY N0 ¢noboaHoj npoueHu. R. Card /2010/: cTp. 15.

% Kao wro cy Koyk (Coke), Xejn (Hale), Xokunc (Hawkins), bnekcToH (Blackstone), VicT (East) u gpyru.
Bug. A. Ashworth, J. Horder /2013/: Principles of Criminal Law, Oxford, ctp. 8-9.

?! MoHekay ce MCTMYE f1a je OCHOBHM Pasnor LUTO je eHrNIEcKo NpaBo Apyrauunje of npasa Koje je HacTano Ha
TEKOBMHAMa PUMCKMX M3BOpa UMbeHMUa Aa je Hapog Yy EHrneckoj jegHoctaBHo gpyraumju. R. C. van
Caenegem /1988/: cTp. 86.

22 Mpema KNacuM4HOM, TPaANLMOHANHOM Yuetsy, 3aKOH Ce He CMaTpa PefoBHUM O6/MKOM WCMO/baBakba
EHrfieckor npaea. HanpoTuB, Ha 3aKOH Ce r/efa Kao Ha CTpaHO Teslo Y eHr/IeCKOM npasHoM cuctemy.” b. 1.
KowyTtunh /2008/: cTp. 181.

11



Kajja je pey O MOLITOBatY CTPOrMX Mepuna Hadyena 3akoHMTocTn,”® a mpe cBera 3abpaHe
PETPOAKTUBHOT BaXerwa KPUBMYHOT 3aKoHa.”* OAnMKe CaBPeMEeHOr [ApXaBHO-MpaBHOT
CUCTEMA U CyBepeHW WMMepaTuMB MpaBHE CUTYPHOCTM Hamehy ofpefeHa orpaHuuera
LUMPOKO]j BNACTW CYL0Ba Y Kpeupawy 1 CYLUTUHCKOM Yo6/iMyaBary NpaBHNUX HOPMU. Tako
je y Ayxy Hauyena neranuteta npuxsaheHo Aga cynoBu Hemajy oBnawhere ga yoyayhe
CTBapajy HOBe fefMKTe (HATW MOry Aa AeKpUMWHanu3yjy moctojehe genukTe),” wTo je
HauWIo Ha MOAPLUKY jaBHOCTW, jep CYACKO Kpeuparwe nMpaBHUX HOPMU  Huje
KapaKTepuCT1Ka CaBpeMeHUX [emMoKpaTuja u NpPoTMBM Ce MOLENN HALNEXHOCTU Y OKBUPY
Tpo/eo6e BNacTH Ha 3aKOHOAABHY, U3BPLLHY 1 CyACKy.

JopatHy npobiem Koju cTBapa nprmMeHa common law npasunia ornega ce y Tome
LUTO Ce MHOTW CYZACKM CTBOPEHW [LeNMKTU Mpeknanajy y onucy obenexja ca KpUBMYHUM
[ennmMa Koju cy pesyntaT 3aKOHOLaBHe [eflaTHOCTU. HefaBHO je 3BaHUYHO 3ay3eT CTaB ja
y C/y4ajy nocTojaka common law 1 3aKOHCKOr AefivKTa KOoju uMmajy UCTU UK CanyaH
ornuc, Tako Aa 0ba fena mMory 6uTn NpuMereHa Ha KOHKPETHe YMkbeHULE, NPeAHOCT yBeK
Tpeba fatn KpUBUYHOM [eny yunja cy obenexja ogpeheHa 3aKOHOM. Y JOKTPUHM U Npakcu

HUCY PETKW HU NPesIo3n 4a Ce Y MHTepecy NpaBHe M3BECHOCTM (6apemM oapefeHr) common

“ Bule 0 Haueny 3aKOHUTOCTU Y @HTTI0CAKCOHCKOM KPUBMYHOM npasy Bug. M. Bewwosuh /1991/: Haueno
neranuTeTa y aMepuykoM KpMBMYHOM NpaBy, JyrocnoBeHCKa pesuja 3a KPUMUHOOTMjY U KPUBUYHO npaso, No
2, beorpag, cTp. 59-67.

# Kapa je peyu 0 Haueny 3aKOHUTOCT y aHIJI0CAKCOHCKOM KPUBUYHOM Mpasy Mpe 61 ce MO0 FOBOPUTH O
Haueny ,,npaBHOCTU", OAHOCHO Hauyeny NMpPOMUCaHOCTM MPaBoM, C 063MPOM Ha TO a OCMM 3aKOHa MocToje U
Apyru n3sopm npasa. Tako M. Lkynuh /2015/: OnwTy nojam KpusuyHor gena y CjeautbeHum AMepUYKM
[JpXaBama — CIMYHOCTU W pa3nviKe y OHOCY Ha CPMCKO KPMBMYHO Mpaso, y: KasHeHa peakuumja y Cpouju. 5.
neo, (yp. h. Vribatosmh), beorpag, cTp. 54.

% To je NOTMYHO HECMOPHO U Y KpunyHOM npasy CAJ,. J. Dressler /2001/: cTp. 28-29. HacynpoT Tome, y
LLIKoTCKOj, KOja je Takohe CBOje MpaBO AENMMMUYHO Fpaguia Ha Temesby common law Tpaguuuje, Yak 'y
MOZEepPHO f06a Cy/l0BM CY 3afipany Npaso fia CTBapajy HOBe Ae/IMKTe U Tako NPOoLMpYjy KPUMUHAIHY 30HY.
A. Ashworth /2009/: cTp. 48.

% lom nopposa je y cnyuajy Jones et al. [2006] jacHO 3aK/byuno Aa je 3aKOHCKUM MyTem CTBOPEHO Mpaso
(statute law) jeauHu M3BOP HOBMX AeNMKaTa U [a je HaANeXHOCT NapnaMeHTa, a He U3BPLUHUX UK CYACKMX
opraHa fa oA/lydyjy O KOHKPETHUM rpaHuLlama KpMMMHaMHE 30He U nuTamy Koja he /byacka noHallarwa
UHKpUMUHUCaTK. D. Ormerod /2011/: Smith and Hogan's Criminal Law, Oxford, cTtp. 17. HerateaH cTaB
npema LUMPOKO MOCTaB/beHMM OBfalherMa common law cyfioBa Y Kpeviparwy HOBUX [envKara NpucyTaH je
W y crapujoj eHrneckoj nutepatypu. Bmg. R. M. Jackson /1937/: Common Law Misdemeanors, The
Cambridge Law Journal, Ne 2, cTp. 193-201.
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law aenrkTn abporupajy.?’ Takas eBeHTYanHU UCXOf He 61 CTBOPWO HapounTe Npobreme,
jep 6w HacTtane npasHuWHe Yy MOce6HOM Aeny nako Gune KOpUroBaHe ycBajateM HOBUX
3aKOoHa.

Mpemaa “Ma HecropaH 3Havaj 3a nocebHM Aeo, npaBa CHara common law cuctema
HOPMW U3BUPE TeK Ha MoApyYjy OnwiTer Aena KpMBUYHOIN npasa. Mako 61 nocebHu feo
MOrao HeCMeTaHo fa (PYyHKUMOHMLLIE 1 6e3 common law HopmMK, onwTh geo 6u octao 6e3
roToBO 4YMTaBe CBOje JOrmMaTcke CTPYKTYpe, jep Y HeaocTaTKy Koaudmkauwmje, nojMoBwu
rOTOBO CBMX OMWITUX WHCTUTYTA 3a0AEHYTU cy Yy AedmHMUMje KOje je CKOoBania CyAcka
npakca Hajsuwmx cygosa.”®

YNpKoc TOMe LWTO je common law cWUCTEM MpaBuia CMOHTAaHO pasBujaH
AenaTHowhy Benvkor 6poja (Y NOYeTKy) Kpa/beBCKMX CY[0Ba M YMHEHULIE Aa je pey o
HEA0BO/bHO KOH3WUCTEHTHO YOKBUPEHOM KPYry MpaBHUX HOPMW, Koje MeRycO6HO HuCy
yBeK YCKnaheHe, 0Baj CUCTEM MMa M CBOJUX MPEAHOCTU, jep ra OfMKyje BUCOK CTereH
(hnekcnbunHoctTM 1 MoryhHocT npunarofaBara WU3MEHEHMM MpPUMKaMa, Tako Aa OBaj
HajcTapuju Ae0 €EHrNecKor npaBHOr CWUCTEMa jow YBEK Y 3HayajHUM CermMeHTMMma

npeactas/ba NO3UTUBHO MpaBo.

2. 3aKOH Kao npasHM n3Bop (statute law)

Hajsehn [e0 eHrneckor KpUBUYHOI MpaBa cafpXkaH je Yy BeIMKOM 6pojy cTaTyTa

(statute), koju y cTBapu NpeAcTaB/bajy MPaBHU CUHOHWM €EBPOKOHTUHEHTA/IHOr MNojMa

2" Bua. G. McBain /2009/: Abolishing Some Obsolete Common Law Crimes, King's Law Journal, Ne 1, cTp.
89-114.

%8 CBe TO NPBEHCTBEHO BaXKM 32 OCHOBE UCK/byuera KPUBIUYHOT fAena (defences) Koju cy cKopo Yy MoTAYHOCTH
M3BajaHW Yy [yroTpajHOj Npakcy eHrneckux cygosa. Yak M y OHUM ClyyajeBUMa Kafa je Heku onwtu
WHCTUTYT 3aKOHOM perynucaH, 4ecTo ce camo noTephyje Beh npucyTHa common law cagpuHa u gaje joj ce
3BaHWYHO PYXO 3aKOHCKe KaTeropuje (HMp. TO je cyyaj ca HYXXHOM 0f6paHOM, Kojy je 3akoHofasal, 2008.
rof. HOpMaTUBHO NOTBPAMO, OCnakajyhy ce NOTNYHO Ha paHuje cyacky usrpaheHe npuHumne). D. Ormerod
/2011/: cTp. 17. MNoO3HATO je fa KOHKPETHA rpaHuULa 30He KaXKHMBOCTU He 3aBUCK CaMo Off HAYMHA Ha KOoju cy
ofpeheHa 6uha nojeAMHNX KPMBUYHKX fena, Beh aa WNpUHY KpUMMHaIHe 30He oapehyjy v npasuia onwTer
Jena o Cy6jeKTMBHOM efleMeHTY KPUBMYHOT fiefia, KaXibWBOCTU HEOBPLUEHON KPMBUYHOT Aefa, OCHOBMMA
NCKSbYYeHa KPUBUYHOT [iena UTA.
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3akoHa.” Tu cTaTyTw, Tj. 3aKOHM Ce Npe cBera 0fHOCe Ha MaTepujy NoceGHOr Aena, Tako Aa
ce MoXe pehu aa je CMCTeM MHKPMMUHALM]ja Yy CaBPEMEHOM EHI/IECKOM KPUBUYHOM MpaBy
y MPEeTeXHOj Mepu 3aCHOBaH Ha [EMKTUMA KOjU Cy CTBOPEHW 3aKOHCKM nyTem.*
3aKkoHOZaBaL, MOXKe CTBOPUTY CaCBMM HOBY UHKPUMUHALM]Y, Tj. KAO KPUBUYHO AE/I0 MOXe
ce NpeaBuAETV NOHalLake Koje AoTaf HuMje 1o Kaxmwneo, a moryhe je n npomeHuTy Beh
nocTojehy KpMMUHaIHY 30HY HEKOr AennkTa (Mn camo 03aKOHUTK Beh noctojehr common
law genunkT).®! Ocum 3aKoHa Koju Ce MCK/bYUMBO OfHOCE Ha KPUBMYHY MaTepujy, jep npe
cBera 3a npegMeT MMajy WHKPUMWHMCaHE JbYACKOr MoHalawa Yy oapeheHoj chepu
[PYLUTBEHOI XKMBOTa, CUCTEM 3aKOHCKMX akaTa Yy KPUBWMYHOj MmaTepuju (KPUBUYHO
3aKOHOZABCTBO) YMHE W 3aKOHW KOjU perynuwly Heky apyry o6nact, nof ycnoBoMm fja
cafpxe v ofpenbe o ycnosrMa Mof Kojuma ce ofpefeHO MoHallarbe Yy Be3un ca npegMeTom
HEenocpeAHOr perynucara cmartpa 3abpareHrM (T3B. CNOPeLHO KPUBMYHO 3aKOHOAABCTBO).

MMowTOo Katasior MHKpUMMHauuja y EHIMeckoj He Mo3Haje HUKakBy (hOPMasHY U
CYLUTUMHCKY pa3fnuky u3mely ogpeheHnx Kateropuja genvkara (nofeny Ha KpmBU4Ha gena
N NpekpLuaje) ocum Aeobe Koja MOCTOjM Yy NPOLECHOM MnpaBy, a Koja ofpehyje HauuH
BONera KPMBMYHOI MOCTYMKa M OpraH Mnpef KojuM Ce CMpOBOAM KPUBWYHA NpOLEeaypa,
oBnawherwe Aa CBOjUM akTMMa CTBapajy HOBe Ae/IMKTe, OCUM MapiameHTa, Kao HajsuLler
3aKOHOAABHOI TeNna, UMajy M HeKn Apyrun opraHn (MUHUCTPK, Kao 1 odpeheHn opraHu Ha

NOKaIHOM HUBOY BiacTh).*

% CnMuHO BaXKM 1 3a KpUBMYHO Npaso CA/L. ,,MaKo je aMmepryKo KpYBMYHO Npaso MoTeKNo 13 oarosapajyher
EHI/IECKOT Y BpeMe Kaja je OHO 6uno yrnasHOM MNpeLefeHTHO Mpaso, Hherosa OCHOBA je faHac Hajsehvm
[enoM cafipxaHa y 3akoHMMa. Ceaka [p>kaBa-unaHuLa uMa ConcTBeHe KPYBUYHE 3aKOHe, 0K je defepasiHa
B/lafla, Mako He pacronaxe OMLTUM 3aKOHOAABHUM oBnaliheweM y 0BOj 06/1acTu, [OHeNa HU3 KPUBUYHUX
3aKOHa Mo OCHOBY OBfallhera Ha perynncare y MaTepunjama Kao LUTO Cy TProeuHa, nopesu u nowTa.” E. A.
Farnsworth /1973/: cTp. 164.

% 3akoHn y EHrneckoj mopajy mpohu Kpo3 o6a Joma napnameHta ([om komyHa M [IoM N0pAoBa) W
HeOomnxoAHO je Aa fobujy opobperwe KpyHe. MocToju HajMarkbe CeAaMCTO 3aKOHCKU PErynmcaHnux KpuBUUYHUX
Jena 3a Koje ce nocTynak ofsuja y3 ydewhe nopote npeg Cynom kpyHe. CBU JeNMKTW KOju Ce pasmatpajy y
CyMapHOj npoLeaypu Npes MarucTpaTrma, a Kojux npema HekuM npoLeHama MMa BULLIE 0 feceT Xumbafa, cy
unun npefsuheHn 3aKOHOM UM HeKUM ApyruM (noasakoHcKKM) aktoMm. R. Card /2010/: ctp. 20. HepasHo je
o6jaBrbeHa nena 36MpKa HajBaXXHWUjUX 3aKOHA U3 KpUBMYHE obnactu. Bug. J. Herring /2013/: Criminal Law
Statutes 2012-2013, London-New Y ork.

3L W. Wilson /2008/: ctp. 18-19; R. Card /2010/: cTp. 21.

¥D. Ormerod, K. Laird /2015/: cTp. 18-19.
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KpuBnyHMM 3akoHMMa y EHrneckoj, Koju cy nnog napnameHTapHe akTUBHOCTW,
yecTo ce ypehyje jegHa TauHo opapeheHa o6nacT, Tj. 3aKOHOAaBal, Kao MpPeBacXOAHW
Hocuay, NoNTKKe Cy3bujama KpUMUHANIMTETa, jeAHUM 3aKOHOM obyxBaTa fena Koja cy
rnoBe3aHa NpeTeXXHUM 06jeKToM 3awTuTe. U foK cy y BehrHM 3eMasba rOTOBO CBa Aena Koja
MMajy UCTW TPYMNHU 3aWTUTHN 06jeKT (Y3 ofpeade Koje perynuwiy onwTn Aeo KPpUBUYHOT
npaea) cabpaHa Yy jefaH 06GMMHUjU MPaBHU aKT KOju HACTOjX Aa LeNOBUTO Ypean CUCTEM
NHKpuMnHaumja (KpvBnYHM 3aKOHWK) Yy EHreckoj y oAcycTBy KoaudumKaumje nocToju
orpomaH 6poj PasMMuUMTX 1 YecTo Y3ajaMHO HeycKnaheHUX KpUBMUYHMX 3aKoHa.*® Ocum
TOra LUTO TW 3aKOHW HUCY CaKyn/beHW Yy UCTW MpaBHM akT, Beh Cy HOpMe KojumMa ce
KaKHbaBajy WMOBWMHCKMW, CEKCyanHW WTA. LeIMKTU CcajpXXaHe Y OABOjeHVMM K 3acebHMM
3aKOHCKMM aKTMMa, Ma Hekaj Huje flako npoHahu ogrosapajyhv M3BOp, OCHOBHM
HefocTaTak eHr/ecKor KpUBMYHOI 3aKOHOZABCTBA M3BMPE U3 UWHEHWLE [a je pefoBHO
BeoMa TeLKOo YTBPAMTY Baxkehe npaBo, MOLITO Cy 3aKOHCKE M3MeHe BeoMa YecTe, a Tako
NPOMetbeH 3aKOHM Ce PeTKO 06jaBrbyjy y thopmu npeuntheHor Tekcra.

OfcycTBO Tpafuuuje perynucara ogpeheHe matepuje 3aKOHCKUM MyTeM YTULAIOo
je ¥ Ha HefOBO/bHO MpeLM3HO u3rpaheHy TexXHWKY u3page npaBHUX akarta (4ecTa je
ynotpeba Ka3yMCTMKe U OACYCTBO reHepasHUX Knay3yna), na Huje peTkKo ja ce, Yak 1 Kaja
Cy4 npoHahe M3BOp KOju Tpeba NpumeHUTW, Havhe Ha npobnem yTBphMBarba npasor
3Hayewa YNoTpeb/beHMX peunm W m3pasa. [lojedMHa nuTakba HUCY MPEUU3HO W
HeJBOCMMC/IEHO perynucaHa, Tako fa MyT A0 UCMPaBHOI TyMayera HepeTKo BOAW MPeKo

npakce anenauuoHmx cyaosa. >

% UecTo monasv [0 NpennnMTakma 3aKOHCKMX OMMCA Agna Koja Cy CaapKaHa Y PasfnuMTUM M3BOPUMA.
Hapouunt npobnem npefcTaB/ba M YNHEHWULA Aa CY NOjeAnMHM 3aKOHW KOju npeasuhajy Heke BeoMa BaXkKHE
[eNnKTe nako aaBHo ycBojeHu (Offences Against the Person Act [1861]) jow yBeK y npumeHW. TexHMKa
KOojom cy u3rpaheHn 1 n3pasm Koje je 3akoHofaBal, ynoTpebro pefoBHO CTBapajy noTewkohe y npakTUYHOj
npumenn. A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/:; cTp. 46.

% D. Ormerod /2011/: cTp. 17. He3a40B0/LCTBO XaOTUUHIM CTarbeM KPUBUYHOT 3aKOHOAABCTBA BUALIBO je 1
13 13jaBa nojefMHUX cyamja Koju cMatpajy fa je OCHOBHU pa3fior CBMX HEBO/bA Hajnpe 6pPOjHOCT 3aKOHa, Kao
N UYMbEHMLA [a Ce MHOTW Of HMX OAHOCE Ha paspafy Beh perynucaHe matepuje, Te Cy 0f CEKyHAapHOr
3Hayaja, a y3 TO cy U MehjycobHO paluTpkaHu, na ce He Mory npoHahu Ha jefHOM MecTy. He nocToju Hu
cBeobOyxBaTHa 6a3a nojaraka koja 6u morna 6uTy of Behe KOPUCTU, Tako Aa je Y KOHKPETHUM CllyyajeBuma
MOHeKa/ BeoMa TeLLKO, YaK 1 CyaoBMMa KOju MMajy YCTaBHY 06aBe3y Aa npuMeryjy npaBo (M 3a Koje ce
npeTnocTae/ba fja No3Hajy nNpaso), yTBPAUTY Koja Npasuna NnpeacTas/bajy Bakehe npaso. VcTo, cTp. 17-18.
*D. Ormerod, K. Laird /2015/: cTp. 19.
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3. MNMpaBo EBponcke yHuje

WNako je yTuuaj npasa EBponcke yHWje BMA/bMB Npe cBera y 06nactu npoLecHor
npasa (ekcTpaguunja, eBPONCKM HAOr 3a XarLlerwe UTA.) HECYMHbUB je 3Hayaj 1y 04HOCY
Ha MaTtepujaiHO MpaBo, YNPKOC TOMe LUTO 3aKOHO4ABCTBO EBpOMCKe yHMje no cebu He
MOXe VHKPUMUHUCATI MOHalLake Koje 61 6110 Kakmwuso Y EHrneckoj 1 Bency.® Jepgan
0f, HauMHa yTuuaja OBOr CUCTeMa HOPMW Ha YHYTpallke NpaBo je Mpe CBera ycBajarbe
ofpeheHe KpuBMYHOMNPaBHe perynaTveBe Ha HWBOY EBponcke yHuje, Kao M notpeba
ycknahueara fomaher npasa ca ogpeheHWM nNpuHUMNMMA Ha KOjUMa Mo4yuBa Mpaso
EBponcke yHuje. MacTpUXTCKM YroBop je NpeABWAe0 W3BECHY HafeXHoCcT EBponcke
yHUje y okBupYy Tpeher cTyba y 061acTu KpuBUYHE MaTepuje, an je TeK JIMcaboHCKUM
YroBOPOM, KOjU je YKWHYO CTPYKTYpy 3acHOBaHy Ha CTy60BMMa, KPUBUYHO MpaBoO
EBponcke yHuje [ob6wio Ha 3Hayajy, MOTBPAOM fJa MpaBa rapaHToBaHa EBPOMCKom
KOHBEHLMjOM 3a 3alTUTY JbYACKMX MpaBa U OCHOBHMX Cnobofga npencras/bajy TeMerb
npasa EBponcke yHWje W [Ja KPUBMYHOMpPaBHE Mepe EBpPOMCKe yHWje W HUXOBO
CnpoBoferwe Ha HaUMOHa/IHOM HMBOY MOpajy 6UTK ycarfalleHe ca TUM (hyHAaMeHTa/THUM
npasumMa.’ MojeaunHLy je 103BO/LEHO Aa ce MO30Be Ha ofpeaGe npasa EBpoNcKe yHuje u'y
MOCTYNKY npej HauuvoHaiHUM cyfoM. KpuBMYHOMpaBHa perynatvMBa YCBOjeHa HAaKOH
cTynara Ha cHary JIncaboHCKOr yroBopa MOXe MMatu HernocpefHy npuUMeHy, Mof
YCNOBOM [a Cy WCMyHeHW HEeONxoAHW npegycnosu. LLTaBuwe, ¢ 063MpoM Ha CTaB
EBponckor cyaa npasge, Morno 6u ce nohu og tora Aa npaso EBporicke yHMje uma npumar
y 0fjHOCY Ha fiomahe npaso.

CHaxHuMjn yTunuaj npasa EBporcke yHMje Ha KpMBUYHO npaBocyhe y YjeaneHoM
KpasbeBCTBY 0Apa3 je nojayaHe akTUBHOCTM €BPOMCKOr 3aKoHoAasua Yy 06/1acTu onwwiTe
CnosbHe 1 6e3begHOCHe NOAUTUKe. Ha OCHOBY NpoMeHa Koje je AoHeo J1ncaboHCKM yrosop
cafja MocToju Mofe/beHa Haf/IeXXHOCT u3melly EBpOMNCKe yHWje M Jpxasa uynaHvua y

OfIHOCY Ha OBY 06/1aCT, Kao M y OAHOCY Ha npaBocyfe U yHyTpallbe NOCM0Be. Jaun yTuLaj

% R. Card /2010/: cTp. 22.
3 D. Ormerod, K. Laird /2015/: cTp. 20-21.
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he gohn A0 mM3paxaja HapoOuMTO Kao Mocneamua 3HavajHMje 6opbe NMPOTMB TEpopuM3Ma,

KOpYMLMje, TProBUHE /byAyMa, 310ynoTpe6e onojHux apora uta. >

4. EBponcKa KOHBeHUMja 3a 3alTUTY JbyACKMX MpaBa U OCHOBHMX c/i0604a w1
3aKoH 0 sbyackum npasuma (Human Rights Act)

YcBajawe 3akoHa O JbyAckMM npaBuma 1998. rog. npeactas/ba jefaH of
HajBXXHUJUX TPEHYTaKa Yy pa3Bojy eHr/IeCKOr rnpasa Yy NpoLLIoM BeKY. Y TuULaj 0BOr 3aKOHa
NpUMeTaH je 1 y 06nacTMa Koje He cnagajy Y UCK/bYuMBY KpUBMUYHOMPaBHY maTepujy.
Hberosum 03akomeweM EBpoOMcka KOHBeHUMja 3a 3alITUTY JbYACKMX MpaBa U OCHOBHMX
cnoboga noctana je n3sop npasa y EHrneckoj.*® OCHOBHY L/b 0BOT 3aKOHa je Aa Y OKBUpY
Hayena mapnameHTapHe cynpemaTuje ycar/siacl eHrsiecko 3aKOHOLABCTBO M common law
MpaBo ca MUHUMATHWM CTaHAApAVMa Koje rapaHTyje EBponcka koHseHumja.*t Cygosm cy
npema 0BOM 3aKOHY Yy 06aBe3n fa NpuankKoMm pelliaBaka c/lyyajeBa npasuia common law-a
npurMerbyjy Y CKnagy ca npasHMM OKBMPOM KOju noctas/ba EBponcka KoHBeHUMja. Kaja je
pey 0 KaXXHMBUM [efiMma Koja Cy CTBOpPeHa 3aKOHOM, MpaBusio je fa YKOIMKO Ce MprMeHa
ofpeheHe 3aKOHCKe HOpPME MOXe CXBATWUTU Kao MoBpesa HeKOr npasa OKPUB/LEHOT KOje je
3arapaHToBaHO EBPOMNCKOM KOHBEHUMjOM, Cy4 MMa 3afaTaK ,,y Mepu y Kojoj je To moryhe*
[ia 32aKOHCKO MpaBu/io TyMayn Ha HauuH Koju Hehe 6UTK y CynpoTHOCTY ca CTaHAapAuma
Koje rapaHTyje EBporicka KoHBeHUuja. Npy Tome je cyp 06aBe3aH fa jeaHako BoAM payvyHa
He camo 0 npaswunnma EBporcke KoHBeHLMje, Beh 1 0 npakcy EBponckor cyga 3a /byAcka

npaea. YKOMMKO Huje moryha nHTepnpetaymja Koja 1 ce Kpetana y OKBUpUMa peLletba 13

% N. Padfield /2012/: Criminal Law, Oxford, cTp. 17.

¥ D. Ormerod, K. Laird /2015/: cTp. 23.

0 YiegunmweHo KpamescTBO je EBPOMCKY KOHBEHLMjy paTudukosano jow 1951. rog, anv oHa Huje 6una
MHKOpnopucaHa y yHyTpalluwe npaso. R. J. Terrill /2009/: World Criminal Justice Systems. A Survey, New
Providence, NJ, cTp. 4.

! OBaj 3aKOH 3BOPOM EHI/IECKOr MpaBa CMaTpa M 1 npakcy EBpoNCKor Cyfa 3a /by/cka npasa. P. Roberts
/2007/: Strict Liability and the Presumption of Innocence: An Exposé of Functionalist Assumptions, in:
Appraising Strict Liability (ed. A. P. Simester), Oxford, ctp. 155. OBo 61 Morno ga cteopu ogpeheHe
notewlkohe, ¢ 063MPOM Ha MOHEKAS HEKOH3WUCTEHTHY Mpakcy EBPOMCKOr cyfia v UvmbeHuly Aa ce Of/yKe
[JoHoce y hopMu Koja Huje yobuuajeHa y common law cuctemy npeuegeHata. D. Ormerod /2011/: cTp. 21.
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EBponcke KOHBEHLMje, CY/ je AyXaH f4a MpuUMeHW U Taksy ofpeaby aomaher npasa.*?
JeauHo oppeheHn cyposu (Bucokn cyn, AnenauvoHn cyd, BpxoBHW cyn) wory
HaJ/1IeXXHOM MUHUCTPY YNYyTUTK jedHY BPCTY Aeknapauuje (declaration of incompatibility)
KOja y CTBapyv MpefcTas/ba BUA NMPeL/ora, Koju eeKTMBHO He 0baBe3yje MUHWUCTPA, Aa ce
MOKpeHe TMOCTyNak 3a W3MeHy 3akOHa W HeroBo Yycknahueawe ca EBpPOMNCKOM
KOHBEHUMjOM. Ha Taj HauuH, 3aKOH O J/bYyACKMM npasuma notephyje cynpematnjy
YHYTpallker npasa, jep he cyd NpUMEHUTM M OHO NPaswuio Aomaher rpasa Koje ce He
MOXeE MPOTYMaunMTy Tako [a Ce M30erHe eBeHTyasHa MoBpeja MNpasBa 3arapaHToBaHOT!
EBpONCKOM KOHBeHLMjOM. Ha OCHOBY focafallitbe Mpakce BUA/bMB je Hamnop cydosa Aa
peLle HameTocT Koja MocToju m3mehy npaBuna 0 06aBe3HOj MpUMeHM Aomaher npasa W
moryhe noBpefe EBpOMCKe KOHBeHLUMje, TWMe LUTO Cy CyAoBM npuberasanm
npeo6/MKoBawy fomaher rnpaea, Kako 61 ULLIW MPeKo, Tj. U3HaA TymMayeta, a CBe Aa bu ce

n36erna nospesa npasuna EBponcke koHeeHLmje. ™

Ogpervak 2. Pethopma — nokywiaj Kogumkauuvje KpuBu4yHoOr npasa

Y aHrn10cakCOHCKOM MNpasy CYLUTUHA TPaAWLMOHAIHO MMa NPeaHOCT npes (hopmom.
Y EHrneckoj, Koja jow yBeK Hema yCTaB Koju 61 610 KOAM(IMKOBaH, Tj. MUCaH U cafp)kaH y
jJefHOM MpaBHOM akTy, afnM Koja Ce W Mopef Tora UCTMYE Kao HECMOPHU CUMOOS
KOHCTUTYUMOHaNM3Ma 1 MofBofera npeporaTvea BNacT Nof BO/bY 00jeKTUBHOr Mpasa,
KakBoha (KBafIMTeT) 1 cafp>KMHa NpaBHMX NpaBua je BaXHWja of 06/1MKa Y Koje je npaBHO
npaBwo 3a0feHYTO.

KpusnyHo npaso EHrnecke Huje KogUMPUKOBaHO. YneHULA [ja je eHIIeCKO MpaBo

MPETeXHO CYACKOr TOpeKna, Kao W [a je HacTajano naraHo, y AyroMm nepuogy

“2 Epponcka KOHMBEHUMja He MpeAcTaB/ba aKT BUWLUE MpaBHe CHare Koju 6W 6MO W3Haf HaLMOHaTHOT
3aKOHOfaBCTBa. HeycnewHW NoKyLuaj MHTeprpeTaLyje CIOPHON NpaBuaa y AyxXy npaBuia KOHBEHLMje mMnak
ob6aBe3yje Ha npumMeHy fomaher npasa. A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp.
33-34.

“ G. R. Sullivan /2007/: Strict Liability for Criminal Offences in England and Wales Following Incorporation
into English Law of the European Convention on Human Rights, in: Appraising Strict Liability (ed. A. P.
Simester), Oxford, cTp. 202-203.
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nojefuHayYHOr pellaBara KOHKPETHUX ClydajeBa, Te TMMe MoCTaio AyO0KO YKOPEeHEHO Yy
MpaBHOj CBeCTW, jedaH je Of pasnora Henocrtojaka Koaudukaumje y EHrneckoj kaksa
nocToju y octasimm 3em/bama Espone. [loK je y nocnefwe Bpeme rojayaHa akTMBHOCT
3aKOHOAaBLa y MaTtepuju rnocebHor gena, LWITO ce ornefda y cse Behem 6pojy AOHECEHMX
3aKOHa KOjU WHKPUMUHMLWY ofpeheHa APYLUTBEHO LITETHAa MOHalawa, OonwTh [eo
KPMBUYHOTI Npasa je YrnaBHOM CajpyXaH Yy HemnmcaHoM rpasy, Tj. CYACKUM MnpeuegeHTuma
je aepuBmMpaH 13 0buyajHor npaea. Ho, nparmarnyaH u Tpaguunju BepaH GpUTaHCKK AyX
OfCYCTBO KPWMBMYHOI 3aKOHWKa KOju 6U CBEOOYXBAaTHO Perynmcao KpvBUYHOMPABHY
MaTepujy, HeH OMNWTU WU NocebHM [eo, He cMmaTpa HeAOoCTaTKOM KPWBUYHOMPABHOM
cuctema.** HenocTojate kogunkaumje ¢ jefHe cTpaHe YHOCK [03Y HECUTYPHOCTU Y Taj
cucTeM, ann ¢ gpyre ctpaHe omoryhyje npeko noTpebHy (IeKCMBUIHOCT cucTema U
MOryhHOCT HeroBor fiakLier npuiarohasarwa HOBUM notpebama. nak, Komucuja 3a npaso
(Law Commission)® je, nonasehu o MHOrOCTPYKMX NpeaHOCTU Koaudukaumje, 1989. roa.
npegnoxwuna Haypt KpusuyHor 3akoHvKa 3a EHrnecky n Benc (Draft Criminal Code for
England and Wales).*® CTpyyHa jaBHOCT je yrnaBHOM NO3UTUBHO OLeH1Na TekcT HaupTa u
YOMLUTe YiH 06jenbaBarba KPUBUYHOMPaBHE MaTepuje Y jefaH LIenoBuT akT,*’ Kao HauuH
[a ce MOCTUIHe BULUWN CTEeMeH W3BECHOCTU Y KPWBMYHOMPABHOM CUCTEMY, aiin je 360r
MoKyLLaja pagunkanHe peopme, He camo Baxkeher npasa, Beh 1 BULLEBEKOBHE Tpaauunje y

06/1aCT! KpuBMYHOr npaBocyha, W peakuwja KpuTuke 6wna owTpa.* Maga 61 peluno

“ TMocToje W CynpoTHa MULL/bEHA. KPUBUYHM 3aKOHWMK 61 YHEO CUFYPHOCT M WCTPaBMO apXauuHa W
HEKOH3WCTEHTHA peLLiera Yy nojeauHum obnactuma kpmeuyHor npasa. R. Card /2010/: cTp. 35.

> Komucwja 3a MpaBo je He3aBKCHO TeNo CTBOPEHO 3aKOHOM 13 1965. rog. Koje 1Ma 3a Lub fja 3aKOHOAaBLY
npefnaxe pellera Koja 61 3Haumna yHanpeherwe npaBHor cuctema. Pag Komucuje 3a npaBo je y nocnefre
Bpeme A06M0 Ha WHTEH3WUTETY U Pe3ynTupao je y HM3Yy u3BellTaja y Kojuma ce cymumpa Baxehe npaso v
npefnaxe Heroso nobosbluakbe, HapPoUMTO Y 06/1aCTMa KOje Cy Off HapOUMUTOr 3Hayaja, Kao LWTO Cy NuTama
CMarbeHe OArOBOPHOCTM, CayYecHMLUTBa, MOKyLlaja (M3 OnwTer gena) v youcTBa, NMLLEeHa feTeTa npu
nopofajy, faBara MmunTa UTa. (M3 nocebHor aena). D. Ormerod /2011/: cTp. 31; Bua. N. Padfield /2012/: cTp.
18.

“ HaupT je pahleH oA cTpaHe Mane rpyne MCTaKHYTUX MpaBHMKA, a mpaheH je KOMEHTapOM HeKux
HajBaXXHWUjUX, 0 CBOjVX BULLUEe 0f ABecTa ofpefaba. R. Heaton, C. de Than /2011/: Criminal Law, Oxford,
cTp. 13.

47 M 6Uno KakaB 3aKOHWK je 60/bu 0 HUKakBor.“ G. de Burca, S. Gardner /1990/: The Codification of the
Criminal Law, Oxford Journal of Legal Sudies, Ne 4, cTp. 570.

“ M. Molan, D. Lanser, D. Bloy /2000/: Bloy and Parry's Principles of Criminal Law, London-Sydney, cTp.
10-12.
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MHOra crnopHa nwuTtawa, 0Baj HauypTt, paheH nNo Yy30py Ha €BPOKOHTUHEHTa/IHE
Kognukaumje, NoLe/beH Ha ONWTK U NOCEGHM [e0, HWU YeTBPT BeKa HaKOH My6/MKoBakba
Huje yTBPReH Kao Mpeanor 1 joLl yBek Yeka Ha ycBajare.*® [lo Tora BepoBaTHO Hehe gohu,
jep je 1 Komucnja 3a npaBo NpoMeHunia ctparterujy u obycrasunia fasbu pag Ha npojekTy
yCBajarba 3aKOHNKa,>® NOCBETUBLLN Ce pedhopMU NOjeAnHUX 061acT KPUBWUYHOT MpaBa, C
HaMepom f[a Cce y HeKOM AOLHMjeM MOMEHTY MOHOBO pPasMOTPWU MuUTawe Koaudukaumje

KpWBMYHOT MpaBa.>*

“y CA[ je cnvka cacBum fgpyrauvja. CBaka fpaBa WMa 3acebaH KpPUBWMUHK 3aKOHUMK, a BEMKM 6pOj
JpxaBa je cneamo T38. Mogen KpusuuHor 3akoHuka (Model Penal Code) Koju je TOKOM jefiHe deleHuje
pafjeH of rpyne nNpaBHUKa, a YCBOjeH je 1962. roanHe of cTpaHe AMEpPUYKOr MHCTUTYTa 3a nNpaBo (American
Law Ingtitute), HeBnaaunHe opraHusalmje Koja je AoCTa ypagmna Ha nnaHy YHu(MKaumje amepuykor npasa.
360r unkbeHuUe Aa je Mogen KONeKTMBHO pafeH oA CTpaHe BENMKOr 6poja CTpydraka cMaTpa ce Aa OH
npefcTaB/ba aMeEPUYKM communis opinio doctorum y OAHOCY Ha BENWMKWM BPOj KPUBMYHOMPABHUX MUTatba.
VHaue, Mogen je, nako Hema CHary obaBe3yjyher akTa, 13BpLUMO BENMKM YTULAj Ha Npakcy, Teopujy anu u
3akoHofaBcTBO. Bug. M. M. Ahumosuh /1966/: CybjeKTUBHW eneMeHaT KPUBWUYHOT Aena y amepuykom
npasy, beorpag, cTp. 18, 56. KpuMBNYHM 3aKOHULIM FOTOBO MOJSIOBMHE aMeprUKUX Apxasa pafheHu cy no ysopy
Ha Mogen KprBUYHOT 3aKOHMKA, @ CIMYHOCT je HapounTO BUA/bIBA Y MaTEPUj KPUBUYHE OATOBOPHOCTM.

% Komwcuja 3a npasBo 3a EHrnecky v Benc 3BaHuuHO je 2008. rog. o6jasuna ofycTajarbe 0/ MpojekTa Ha
uspaamn kogupmkaumje (Law Com. No. 311, Tenth Programme of Law Reform). A. P. Simester, J. R. Spencer,
G. R. Sullivan, G. J. Virgo /2010/: cTp. 676.

L A. Ashworth /2009/: cTp. 47; A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 46; R.
Card /2010/: cTp. 36.
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MOrNABJ/BE I1. CUCTEM KPUBUYHUX CYAOBA Y EHI'JIECKOJ

VcTopuja eHrneckor napnameHTapmsma obenexeHa je gyrom 6op6om nnemcrea v
rpahaHcTBa MPOTMB MOHapXa y HacTojakby fa Ce OCBOjU MonMTuuka cnobofa u Bnact
yrnpae/baya noapese nof jefAMHCTBEHY BO/bY 06jeKTUBHOI npasa. Y TOM fAB06Ojy n3mehy
KpYHe C jefiHe CTpaHe, 1 HeHUX NoAaHnKa Tj. HAPOLHOT MPeLCTaBHULLTBA C Apyre CTpaHe,
nobeny je oA4Heo napnameHT, a MOTBpAa TakBOr pe3yntaTa TeOPWjCKM je yobnuyeHa y
[OKTPUHY O MapfiaMeHTapHoj cynpematuju. Y [Lyxy OBe AOKTPUHe je uieja 0 Hapoay
O/IMYEHOM Y NMPeACTaBHUYKOM Teny Kao jeJMHOM MOIMTUYKOM CyBepeHyY, KOju (opMasiHO u
eTUYKN 6e3 MKaKBUX OrpaHuyera, Npefcras/ba UCK/bYUMBOT rocrnojapa y 3aKOHOAaBHO]
chepn. HacynpoT OBOM Yyyewy KOje je TMOCTal0 OCHOBHa Of/IMKA EHr/1IecKor
KOHCTUTYUMOHaN3Ma, WUCTUHCKU TBOpal, NpaBHUX HOPMW Y MOYETHOj a3 6unm cy
Cyf0BK, YnjoM je AenaTHowhy cTBapaHO onwiTe npaso (common law) ca jeAMHCTBEHUM
BKEHEM Ha LENOKYMHOj Ap)aBHOj TepuTopujn.>? AkTueHOWhy common law cygosa
006/IMKOBaH je, y MOYeTKY CTPOro (opmanaH, CUCTEM HOPMMU WM pa3BMjaHa je TexHUKa
CYACKOI npeLeaeHTa, Kpo3 npasuno stare decisis et non quieta movere, CXo4HO Kojoj je
of/1lyKa y jeHOM npecyheHoj cTBapu nocTajana obasesaH ,,y30p“ 3a cBe 6yayhe cnyvajese
C/IMYHOT UMHEHNYHOT CTara.>> 3aKOHOfABCTBO, Mako cxBaheHO Kao Kpajtbi rocrogap,
MOCMAaTpaHo je Of Cy/JoBa Kao y/be3 Y OpraHckv passuTak common law-a.>* Mako je 3a
MOZEpPHO Ao6a Yy pa3Bojy eHr/IecKor npasa KapaKTepUCTUYHO MOCTOjake BENMKOr 6poja
3aKoHa y CBMM 0b6nactuma, YmMme je pasnuka namehy civil law n common law cuctema y
3HAYajHOj Mepy ybnaxkeHa, 1 [a/be je XKMBO CXBaTarkbe Ja Ce HopMa 3aKOHa cmMaTpa KOHa4yHo
YCMOCTaB/bEHOM TeK OH/JA Kaja je MpUMeHe U NpoTymaue CyAoBu.>> 360r Tora HA MMCao
BE/MKOr (ppaHLyCKOr TeopeTuyapa Kako cy cyguje ,,omha 6e3 gywe* a cygosu ,ycra
3aKOHa KOja 13roBapajy peuyu 3akoHa“ He 6U MOrna fa BaXwu 3a eHr/IecKor cyaujy, Koju

OC/MoHal, 3a CBOje OA/lyKe MNpoHanasn y Beh peLeHNM KOHKPETHUM KUBOTHUM

%2 1. hokuh /2012a/: CucTem KpUBMUHKX CyA0Ba Yy EHFMeckoj, y: Passoj cucTema Cpbuje 1 xapMoHusaLmja
ca npasom EY, (yp. C. Tabopoiun), beorpag, ctp.174-175.

¥ H. Wallace, C. Roberson /2012/: Principles of Criminal Law, Boston (etc.), cTp. 13.

> B. M. KowwyTuh /2008/: cTp. 182.

*® YcTo, cTp. 181.
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Cny4vajeBnMa, Mpe Hero y arncTpakTHUM W ONWTMM NpaBWIMMa, KakaB je Ccfydaj ca
TpaguLmMjoM CyACKOr MocTynawa y 3eM/bama KOHTUHeHTasiHe EBporie. C 0631poM Ha TakBy
YNOTY €HINIeCKOr CyAuje, Kora KapakTepuile cneuuuyaH MnpakTuyaH npucTyn u
WHAYKTVBHW HauuH pacyfhuBara, CKOBAHO je M CIMKOBUTO Ofpeherwe ucTor Kao ,,poba
NpoLwaoCcTh 1 fecnoTa 6yayhHocTn.”

Ocum n3y3eTHOr 3Ha4yaja cyacke (hyHKUMje, jefHa 0f OCHOBHWUX cneunuduyHocTK
EHI/IECKOr CUCTeMa je MOCTaB/bate CyAuja M3 pefoBa afBOKaTCKe npogecuje, LITO ce
pasnnKyje o npakce y KOHTMHeHTanHoj Esponun.>® Cyamje ce 6upajy w3 yckor Kkpyra
WCTaKHYTUX TMpaBHMKA W NO MNpaBuiy Yy TPEHYTKY CTuuawa MNyHe CTpy4YHe U
npodecnoHanHe 3penocTun, Kpo3 NocTynak Koju npy)ka Hajsehe rapaHTuje y Tom nornegy.
BaxHO je HaNmoOMeHyTU Aa Ccy npasHWULM Yy EHIIECKO], Kao Niog Ayre Tpaguumje Koja Byye
KOpeHe W3 cpeatber Beka, pa3BpcTaHu Yy OGapuctepe (barristers), cneuujann3oBaHe 3a
3acTynamwe CTpaHaka npef BUWKM cygoBuma W conucutope (solicitors), npaBHUKe
oBnawheHe ga cTpaHKama [fajy npaBHe caBeTe, Y3 MOryhHOCT MojaB/bMBarba NPes HUKUM
CyAoBMMa, MpU Yemy je nosuumja bapuctepa yrnefHuja n Hocu Behu npectux. YecTo ce
oBa Nnojena CAMKOBUTO ynopefyje ca 04HOCOM Jfiekapa OnLITe mpakce 1 crneuunjaincTe 3a
oapeheHy obnact MeauumHe.”’ Cyacka hyHKLUuja je Ayro 6una pesepsrcaHa CK/bY4MBO 3a
NCKyCHe Gapucepe, ann je 3akoHoM 13 1990. roamHe (Courts and Legal Services Act) gata
MOrYyRHOCT 1 CONMCMTOPMUMA fia Ce KaHAnayjy v 6yay 6upan.>®

Nako Huje HemocpefHO Be3aHO 3a TeMy pafa, OBO MOr/1aB/be je BaKHO 3a
pasymMeBare NpeamMeTa UCTPaKUBaHa, jep je HauuH cyherwa y KpUBUYHUM CTBapnmMa GUTHO

YTLAO0 Ha ONwWTK (MPAKTUYHK) NPUCTYN OCHOBHUM KPYBUYHOMPaBHUM NPo6ieMmma.

% 3. Mpuuesuh /1990/: OpraHusaumja peoBHNX Cy/0Ba 1 NON0XKaj Cyauja y EHrNeckoj, Apxvs 3a npasHe 1
ApywTBeHe Hayke, Ne 3-4, beorpag, cTp. 595.

> Bug. R. J. Terrill /2009/: cTp. 46.

% Uak ce y cacTaBy cajjaluter BpxoBHOr cyja Hanasu jegaH conucutop. Bua. F. Cownie, A. Bradney, M.
Burton /2010/: English Legal System in Context, Oxford, cTp. 184.
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Opervak 1. OpraHunsaumja n cucTem cyaoBa y EHIrneckoj

CucteM KpuvBMYHUX cyfoBa y EHrneckoj je y OCHOBW TpaguumMoHanaH v YmHe ra
mMecHU cyposu (Magistrates Courts) Kao HajHWKK Yy CYACKOj Xujepapxuju, Cyn KpyHe
(Crown Court), Anenaunonn cyg (Court of Appeal) n BpxosHu cyg (Supreme Court) Kao
HajBMLLa CyfCcKa MHCTaHLUa Y YjeanbeHoM KparbeBcTay.

Maga he o Tome 6UTK BuLe peun y nayhem nornae/by pafa, Ha OBOM MeECTY je
BXXHO HamnoMeHyTM fa je cTapa common law nogena pgenukara Ha felonies n
misdemeanours HanyLiTeHa y Apyroj nonosuHu 20. Beka. [leoba Koja y CyLITUHM 0Aroeapa
paHWnjoj HauMHEeHA je MCKIbYUYMBO M3 NPOLIECHMX pa3fora: 3a nakia gena (misdemeanours)
npeasuheH je jefHocTaBaH, cymapaH nocTynak 6e3 npucycTBa MopoTe Mpes MeCHUM
Cyf0BMMa, [OK Ce 3a Texxa KpuenyHa aena (felonies) noctynak Boam y3 nNpucycTso nopote
npes CyaoM KpyHe, ¢ TUM LUTO MOCTOje oApeheHn AeNnKTU KOju mory 6uTu npeamet
nocTynka npeg obe BpcTe cyfoBa. Ha Taj HauMH Cy CBa KpMBMYHA fena CBpCTaHa y Tpu

rpyne, CXo4HO TOMe Npej KojuM cynom he 6MUTK pellaBaHa M Y KakBoj (hopMu MOCTYrKa.

1. MecHu cypoBu (Magistrates Courts)

3a Hajnaklua KpMBMYHa dena npeasuieH je cymapaH nocTynak 6e3 y4yewha nopote
npes MecHUM cyfosumMa (Maructpatvma). To Cy HajHUXKM CY[0BU Y CYLICKOj OpraHu3aunju,
anv Benukm 6poj cnydajeBa (npeko 90 npoueHata) ce pellaBa ynpaBo npes wuma. Y
cactaB MeCHMX cyaoBa ynase MupoBHe cyauje (Justices of Peace) koje He mMopajy nmatu
MpaBHUYKO 06pa3oBarbe,” na ce 0BM Cy/0BM jOLU Ha3MBajy CyaoBMMa ,iandke npasge.”®
Mo npasuny cyde y TpouynaHom Behy u y 2008. rognHn 6uno je npubnmxkHo 30.000
MUpOBHMX cyanja,®’ koje ce G1pajy Ha Mpeasor NOKaHUX KOMUCKja M3 PefoBa MO3HATHX

Tproeaua, NOKa/IHMX NOMNTUYapa UNn Apyrnx yBaXEHUX NMYHOCTKU, C TUM LUTO NOCao

* WcTo, cTp. 162.
% 3. Mpuuesuh /1990/: cTp. 586.
®L F. Cownie, A. Bradney, M. Burton /2010/: cTp. 65-66.
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MMPOBHOT Cyauje HWje nocao ¢ nnaheHUM NyHUM pagHuM BpeMeHoM.%? Yueluhe nanukor
e/fleMeHTa y KPMBMYHOM MOCTYNKY MMa Ayry Uctopujy v BOAM NOpekso 13 13. Beka kaga cy
noctojaiv T3B. ,,4yBapu mupa.” To cy OUIM LIEHT/IMEHW KOju CYy nomMarasivm J10KasHOM
Wepudy y ouyBawy pefa M mMupa, YiMe cy 06aB/basiv BULLE MONUMJCKY HEero CyACKy
dyHKunjy.* Mojam ,,MnpoBHe cyamje” nojasno ce 1363. roguHe Kada je rpahaHuma Aato
npaBo fa npecyhyjy y KpYBUYHUM CnydajeBrMa Marber 3Havaja y cygosuma KeaptasiHor
3acefjara (Quarter Sessions) Koju Cy M 0 AaHac ocTanu nojam cy/acke edukacHoctn,®
Mako cy YKMHYTWU 3aKOHOM O cygosumMa 1971. roguHe. Ha Taj HauMH je 3anoyerta npakca
yuewha Nandykor enemMeHTa y yTBphuMBamby KpUBMLE 3a Hajfaklwa KpuBuuHa gena.®
[MocTeneHO je HafNeXXHOCT MUPOBHUX CyAuMja NPEHOLLEHA U Ha HOBE AeNuKTe, a of 1554,
roguHe Jato UM je oBnawherwe aa BOAe ,,MPeMMUHAPHY UCTPary* KO TEXMUX KPUBUYHUX
fena, Kako 6u ce prima facie yTBp4nao nocToju 1 4O0BO/LHO OCHOBA fa ce NpeaMeT ynyTu
npes nopoTy.®® O6e thyHKUMje, cyhere YUMHMOLMMA KPUBMYHUX Aena Matber 3Hauaja u
BOhere npenumMmnHapHe uctpare, ocTasie Cy W AaHac Yy HaLNeXXHOCTU MarucTparckux
cynosa.®’

Kako mMvpoBHe cyamje no npasuiy Hemajy npaBHUYKO 06pas3oBarbe, HbUMa Yy pagy
nomaxe cyfacku cnyxbeHmk (Clerk to the Justices), npaBHMK no cTpyun (06MYHO
CONNCUTOP, Mako M Gapuctepn mory obaB/baTy Taj Nocao), KOjU MM Tymauum npaBHe
nponuce, aim Hema oBnawhewe Aa y4yecTByje y O4/lyuMBaky HUTU [a Aaje CBOjY OLEHY

YNHEHUYHOI CTaka, TakKo [Ada, WakKo je Cﬂy)K6EHVIK, Heroea Yynora Hl/lje 4yncTo

%2 B. M. KowyTuh /2008/: cTp. 162. HauenHo ce cBako MOXe KaHAWAO0BaTH 3a MUPOBHOT cyaujy (kaHauaaTa
MOXE NPeSIOKUTU U HEKO 0f MOCTOjehnx MUPOBHUX CyAMWja, NOAUTUYKA CTPaHKa, Tprosayka uau gpyra
opraHu3aumja), anm ce nnak nojeauHe Kateropuje rpahaHa He mory Hahu y 0BOj Y1031 (MprUmepa paan HeKo
KO je paHuje ocyfuBaH, nnu je 61o 3anocneH y noamumjn u cn.). Bug. M. Davies, H. Croall, J. Tyrer /2005/:
Criminal Justice. An Introduction to the Criminal Justice System in England and Wales, Harlow (etc.), cTp.
237.

% p, S. James /1976/: Introduction to English Law, London, cTp. 39-40.

64 3. Mpuwesuh /1990/: cTp. 586.

% Y TOM KOHTEKCTY WHTepecaHTHO 3ByuM MoJaTak Aa je jefaH Of HajLereHUjuX 1 HajnosHaTMjux cyauja
BpxosHor cyga CA/LL jeanHo npaBHUYKO 06pa3oBarbe CTekao nocehumBareM [BOMECEYHOT Kypca Ha jefHOM
Konelly. Ped je o LloHy Mapwany (John Marshall), ueTBpTom npegcefHuKy BpxoBHOT cya, ayTopy MHOIMX
3Ha4ajHux ognyka. Bug. E. A. Farnsworth /1973/: cTp. 7.

% p. S, James /1976/: cTp. 40.

67 3. Mpuuesuh /1990/: cTp. 586.
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afMUHMCTpaTUBHe npupoge.®® MehyTum, y cacTaB MecHux cynosa y BehuM rpagoBuma
ynase n npoecnoHanHe cyauje (District Judges)® ca nyHUM pagHUM BpeMeHOM, Koje cy
nnaheHe 3a cBoj pag (y 2008. roguHu 61no ux je oko 140).”° Ose npodecuoHanHe cyauje
nocTynak Bofe camocTanHo, 6e3 yyeluha nanka.’

OcHOBHa (pyKuUMja MeCHMX CyaoBa je, Kao WTO je Beh HanoMeHyTo, Ja y yno3un cyaa

NpBOr CTerneHa BOAe MOCTYMaK 3a faklle AenunkTe,’

Kao LWTO Cy CMTHa Kpaha, MHOru
caobpahajHn gennkTKn, HeosnawheHo KopuLherwe Tyher MOTOPHOT BO3KW/a U C/1, Kaja je To
npeasuheHo 3aKoHOM.” 3a TakBa fena WCK/bYUMBO je HajfiexaH MecHW Cyf, uuja cy
oBnawhera y nornefy BUCUHE KasHe KOjy MOXe u3pehn 3aKkOHOM OrpaHuyeHa Ha 6 meceuu
KasHe 3aTBopa (MM HajBMLle 12 Meceuum 3a [Ba WM BULIE NAKLWNX KPUBUYHUX Aena)
5.000 thyHTM HOBYaHe Ka3He. Cam MocTynak npeg OBUM CyfoBUMa je 6p3 M jeAHOCTaBaH.
HakoH ymTarwa ONTY)KHOI aKTa, KOju UHWLMjaSIHO MOAHOCK Nonuumja TyXuoly, a oBaj je
HaKOH NpoBepe A40CTaB/ba cyay,’* OKPUB/LEHM Ce MO3MBa Aa Ce U3jacHM 0 OnTyx6Gama Koje
My Ce CTaB/bajy Ha TepeT. YKO/NMKO OKPUB/bEHW MPU3HA KPYBMLY, NO npasuny ce Hehe
M3BOAWUTU [OKa3n u cyn he ofmax npehun Ha m3puuarbe caHKuumje. Y CYNpOTHOM, Cy[
[OHOCU OAJTYKY HakKOH CMpoBefAeHOr fAokasHor noctynka. OBa cyhewa Hajuelshe Tpajy
camo jefaH AaH, a NMoHeKas ce CBe OKOHYa 3a cBera nosna cata. [1o Koje Mepe je noctynak

nojeiHOCTaB/bEH Hajb0/bEe CBEAOUM UMHeHMLA Aa of 1957. rogmMHe nocToju MoryhHoCT 3a

% G. Slapper, D. Kelly /2009-2010/: The English Legal System, London and New York, cTp. 165.

% M. Davies, H. Croall, J. Tyrer /2005/: cTp. 236.

" F. Cownie, A. Bradney, M. Burton /2010/: cTp. 66.

™ G. Hughes /1984/: English Criminal Justice: Is it Better than Ours?, Arizona Law Review, Ne 3, cTp. 539-
540.

2 MHOrM 0f] WX CBOjM KBA/IMTETOM 1 CTEMEHOM Herpasa OfroBapajy NpeKpLiajuMa y HalleMm KasHeHOM
npasy.

™ OBM Cy[0BM Cy HAJ/IEXHM W 33 FOTOBO CBA KPUBMYHA [iNa YunkbeHa Of CTPaHe MaiofeTHOr yuuHuoLa
KpuBMYHOT fena (Y OfHOCY Ha HajTeXka KpMBUYHA fiena NocToju n3yseTak, jep ce nocTynak Bogu npeg Cynom
KpyHe; Bug. M. Lkynuh /2011a/: Manone THUYKO KpUBMYHO Npaso, beorpag, cTp. 112), anv ocuM KprBUYHE,
3afpKaM Cy Kao ocTaTak Tpaguumje M M3BecHy rpahaHCKy jypucavkuujy. ,,OHM peluaBajy nuTamwa
nsgpxaBarba M3Mely Cynpy>XHWKa, poguTerba W Aeue, NpUMeryjy Nponuce O crapawy W geun, Aajy
carfacHOCT Ha YCBOjere 1 BpLUe Apyre nocnose y 061acTy 3awTuTe geue.“ b. M. KowyTwuh /2008/: cTp. 163.
™ Bup,. B. bajosuh /2009/: CriopasyM 0 nNpu3Harby KpuBiLe. YnopeaHo-npasHu npukas, beorpag, cTp. 129.
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OKpUB/bEHOr fAa Cce WM 6e3 (hopMasHOr MNPUCYCTBa, ClakeM MUCMeHa Ccyady, W3jacHu
kpyBuM.” OBO Ce Mpe CBera OfjHOCK Ha Heke NakLue caobpahajHe genukTe.”®

[pyra rpyna KpuBUYHNX Aena 3a Koja je Hag/leXaH MeCHW Cyf Cy OHa fJena Koj,
KOojux je npefsuheHo fa mMory 6uTn pelleHa wuav npeg MecHUM CyoM WAW Ha NMOpOoTHOM
cyhewy npeg Cyoom KpyHe, a Ty npumepa pagu cnagajy Kpaha, Apyrv MMOBUHCKU
[EeNNKTU, HEKU pPenaTMBHO NaKLIW CEeKCyasHW [AeNVKTW, TenecHo nospefuBare U Cn. Y
OBOM C/ly4ajy Ce pafu O AeNMa Ymje ce HernpaBo MOXe KBAHTU(IMKOBATW Y jeHOM LUNPEM
pacnoHy, na he Tako ¢ 063MpoM Ha cBe npaTehe OKOMIHOCTW Y MOHEKOM cny4ajy 6uTu
afleKBaTtaH CymapHW nocTynak (3a Heky HNp. nakwy kpahy), ok he y gpyrom cny4ajy
MOpPOTHO cyhere npefcTaB/baTh MPUXBAT/bUBUM HAYMH pellaBara KPUBUYHE CTBapW.
Mpoueaypa 3a fena Koja Mory 6utu npecyheHa Ha jefjaH of 0Ba fiBa HauMHa npepsuheHa je
3akoHoM 0 mecHuM cygosumMa (Magistrates' Court Act [1980]). Hajnpe, ako OKpYB/bEHU 3a
KPVBMYHO [ef10 Koje craja y OBY KaTeropujy npvsHa Kpusuuy, MecHu cyg he npehu Ha
n3puLae CaHkuUMje, C TUM LUTO OKPUB/bEHM MoOpa 6UTKU 6GnaroBpeMeHo yno3opeH (o4
CTpaHe CyAcKor cnyx6eHuka)’”’ ga y TakBoMm cnyuajy Hehe 6UTM [OKa3HOr MOCTYMKa.
MehyTM, MECHM Cyh MOXe MpPOLeHWUTW Ja MaKCMMajiHa Ka3Ha KOjy CXOLHO CBOjUM
oBnawhewrMa mMoxe u3pehr He OM oproeapaia TEXMHW [efla U CTereHy KpuBMLE
yumHuoua, Kaga he cnydaj npegatv Builem cygy. Mowto ce OKpuB/beHU Beh M3jacHWMO
KpvBMM, BULWIN Cyfh Hehe pacnpae/baTy MpefMeT Yy MOpoTHOM cactasy, Beh he cyauja
n3pehn opgrosapajyhy KasHy. Iy 0BOM Cnydyajy noctoju ob6aBe3a HMXKer cyaa pfa
OKPUB/LEHOT Ha BPEMe YMo30py Ha TakBy MOTyhHOCT.”® YKOAMKO OKPWB/bEHM MMaK He
npuM3Ha KpWBULY, MECHWU CYA AOHOCU KOHauyHy OA/lyKYy O CyfA6WMHM MOCTyrnKa, fna ako
cmartpa fa 360r CBMX penieBaHTHMX OKOSIHOCTM NpefaMeT Tpeba npegatv NnopoTu, ynyTtuhe
ra BuLlem cygy vnm he, ako cmartpa [a Takas MocTynak Huje HeomnxofaH, cam y CyMapHoj

NpoLeaypy pewnTy cayyaj.” Mnak, OKPUB/LEHM Y [PYrOj CUTyaLmjil MOXe CrpeunTy

™ F. Cownie, A. Bradney, M. Burton /2010/: cTp. 66.

"® G. Slapper, D. Kelly /2009-2010/: cTp. 164.

" M. Davies, H. Croall, J. Tyrer /2005/: cTp. 252.

" F. Cownie, A. Bradney, M. Burton /2010/: cTp. 328.

 TMpunukom opyumsara 0 MOfeNy BOhera MOCTYNKAa MECHM Cyf Mopa y3eTu y 063up npupogy W
030M/BHOCT KPMBUYHOT fena, CBOja oBnallhera Ha NnaHy nspulakba KasHe, Kao U CBe 0CTane OKOMHOCTY Koje
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BOfere CymapHOr NoCTynkKa, jep uma npaBo Aa yCKpaTu CBOj NMPUCTaHaK Ha TakBy (hopMy
cyherba W onpedeny ce 3a MOCTYMaK Npeq BWLWIKMM CY4OM Y MOpoTHoM cacTasy.®
Cratuctuka foAyLue nokasyje fja H1CY Tako YecTy Cy4yajeBu Kafa Ce OKPUB/bEHWN O4J1yuM
3a MOPOTHO cyhetbe (CBera 4 NpoLeHTa TakBMX cyyajesa)® LITO je pasym/bKBo, C 0631pOM
Ha To ga Cya KpyHe MoXe u3pehn 3HATHO CTPOXY CaHKUMjy Of MEeCHOr cyja, a Kao
Hajuelwhn pas3nor 3a TakaB M360p OKPUB/LEHOI HABOAW Ce yBepewe oabpaHe aa uma Behe
LaHce 3a ocnobahajyhy npecyay npefd nopotoMm, Koja MpyXXa CUrypHuje rapaHtuje dep
noctynka.® C ppyre cTpaHe, 9 mpoueHata cnyuajeBa 6uBa ymyheHo BuMLIEM Cydy Ha
peliaBate Kafa MeCHW Cyf OueHW fa, 300r orpaHuyeHux osnawherba, He 61U Morao
afleKBaTHO Ja KasHM yunHuoLa.® Y nocneqme BpeMe YUnkbeHu Cy Haropu fja ce peLliaBabe
ClyyajeBa M3 OBe KaTeropuvje KpuBmuHux gena npes CyaoMm KpyHe CBefie Ha jol Makby
Mepy, Te je npefnaraHo npebauymBare HEKUX JenvkaTa 'y rpyny Aena 3a Koja je UCK/by4nBo
npeasvieH cymapHM nocTynak. Yak je pasmarpaHa MOryhHOCT yKujawa npasa
OKPUB/LEHOM fJa My Ce CyAu Mpes nopoToM, Kao M eBEHTYa/lHO NpoLunpere oBnawlhera
MECHUX Cy/J0Ba Ha M1aHy n3puLara KasHe, anv HujedaH o TWX Npeaaora Huje yceoje.®
KoHauHo, yHKLUM]ja MecHOr cyfa je n ynyhusawe npegmeTa Ha Cyf KpyHe Kaja ce
pagn O Oeny 3a Koje je 06aBe3HO MOPOTHO cyhewe (y Cnydvajy ybucTBa, CW/OBaHa,
pa36ojHMLLITBA 1 cN1.),%° Tako fa Ha HEKM HauWH CBaKW KPUBMYHM MOCTYMaK 3amnounbe npeq

OBUM CyA0M, a BehrHa ce Ty 1 3aBpLUaBa.

yKa3yjy Ha onpaBfaHoCT 13bopa jefHOr WUan Apyror HauymHa npecyhera KOHKpeTHe KpuBuyHe CTBapu. Bug,.
M. Davies, H. Croall, J. Tyrer /2005/: cTp. 253.

8 R. Card /2010/: cTp. 5.

8 G. Slapper, D. Kelly /2009-2010/: cTp. 167.

8 F. Cownie, A. Bradney, M. Burton /2010/: cTp. 329. UnieHnua je 1 fa nopoTa He obpasnaxe CBOjy
O/1YKy, Ma Ce OKPUB/bEHW KOjU Bepyje Aa he 61Ty ocyheH y3aa y nakile obaparse HeObpasNoXeHe O4yKe 0
KpuBULM 1 ocyae Y xanbeHoM noctynky. G. Slapper, D. Kelly /2009-2010/: cTp. 167.

& 1cTo.

8 F. Cownie, A. Bradney, M. Burton /2010/: cTp. 330.

%y 0BOM Cnyuajy MecHu Cyj He pasmaTpa fjoKase Koju TepeTe OKpMB/beHOr, Beh 6e3 063upa Ha [OKasHu
KpeamounuTeT NPUKYM/bEHNX CpeacTasa NpeaMeT gocTtas/ba CyLy KpyHe Ha nopoTHO cyhewe. Bua. R. Card
[2010/: cTp. 6.
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2. Cya kpyHe (Crown Court)

Cyhetbe 3a Texka KpUBUYHA Aefia Koja ce pellasajy npej nopoToMm je Y UCK/bY4YmBOj
HagnexxHocT Cyga kpyHe.®® [lok MecHw cygosu wmajy ayry Tpaguuumjy, oBaj cya je
OCHOBaH TeK 3aKOHOM 0 cyfoBuma 13 1971. rognHe v 3a pas/ivKy 0f MeCHUX CyL0Ba Koju
Cy NOKaNnHoOr Kapaktepa, Yy EHrneckoj n Bency noctoju camo jegaH Cyp KpyHe, aim ca
LeHTpMMa Y npeko 70 mecTa LUMPOM 3eM/be. Y cacTaB OBOI Cyja ynase: cyfuje Bucokor
cyaa npasge (High Court of Justice)® koje Boge mocTynak 3a HajTeXxa KpuBMYHa Aena,
oKkpyxHe cyauje (Circuit Judges) koje Cyde 3a HeLITO fakwa KpuBnWuyHa fAena,®® u
Recorders, cyamje Koje cy aHraxoBaHe Aa MOBPEMEHO YYecTBYjY Y Cyhery npen OBUM
cynom.® Y pagy Cypaa KpyHe y4ecTByjy v MUPOBHeE Cyauje (HajsuLLe YeTBOPO).

MocTtynak npes CynoM KpyHe ofBuja ce NO NpaBuIMMa Koja Ha Cn4YaH HauuH
Baxe n y CALY y3 yyewhe npotecoHanHor cyamje u nopoTe. Mpe noyeTka cyhera
npeg nopotom Moryhe je ogp)kaBakbe MOCE6HOr ,,MPUMNPEMHON poynLLITa, HapaBHO, CaMo
aKO OKPMWB/bEHW MNPETXOLHO HMje MNpU3HA0 KpuBWLy, jep Yy TOM Cyyajy Aonasu fo
NCK/by4era MOpPOoTHOT Cyherwa 1 Cyauja npenasun Ha ofMepaBare U U3pnLamwe kasHe. OBO

,MPUNPEMHO pounLLTe” Aaje NpunuKy 6paHunouy (6apuctepy) aa ce 6/1MXKe ynosHa ca

% OnTyxHM akT Kojum ce nmokpehe nocTynak npes CyfoMm KpyHe Haswea ce ,indictment”. ,,OpuriHanHo
‘indictment’ je 6una 'mctuHuTa notepaa’ (true bill) kojy je pgoHocuna Benuka nopota (grand jury) kao
ONTYXXHW AOKYMEHT O TOME [a je HEKO OCYMHUYEHO ML ONTYXXEHO Aa je U3BPLUUIO KPUBUYHO AENI0 U OHO
ce ynyhusano ogrosapajyhem cygy Buile mHcTaHue.” 3. Mpuwesuh /1990/: cTp. 587. Benvka nopota je
ykuHyTta 1933. roguHe (Bua. G. Hughes /1984/: cTtp. 541.), mehytum, mspas indictment* ce jow ysek
KOPWCTM 33 03HaYaBatbe OMTYXKHOT aKTa KOjUM 3anountbe MOCTYNaK npeg Cy4oMm ,,mane nopore*.

% Bucokn cyn npasge YrnaBHOM MMa rpahaHCKy HaffexHOCT M YMHe ra TpWU oferbera: Oferberbe
KaHuenapuje (Chancery Division), Opgemere KparbmumHor ctona (Queen's Bench Division) n Opferbete
nopoauue (Family Division). CBako 04 0BUX Ofie/bera UMa CONCTBEHY HAANEXHOCT M ako 0A/yuyje y NpPBOM
CTeNeHy cyan cyamja nojeauHal, AOK y NOCTYMKY NO Xanbu oanykKy AOHOCK ABOYSIAHO MAK TPOUnaHo Behe.
M. Davies, H. Croall, J. Tyrer /2005/: cTp. 45. Cyaunje Bucokor cyaa Koje yuectsyjy y pagy Cypaa KpyHe cy
oHe 13 Ofiesberba KpasbMUMHOI CTOMA, Koje je U HajbpojHuje. OBO oferbere pellaBa O >xasbama 360r
MorpeLLUHe NpUMeHe MpaBa M3jaB/beHe NPOTWB Npecyda MecHWX cygosa U Cypa kpyHe. Bua. P. S. James
11976/ cTp. 42.

8 OkpysHe cyamje cy mpodecroHanHe cyavje koje Ha npegsior Jlopaa kaHuenapa (Lord Chancellor) 6upa
KpyHa 13 pefioBa b6apucTepa ca HajMarbe feCeToronLLHOM NPaKkCcoM.

8 G. Hughes /1984/: cTp. 540-541.

% O cuctemy KpusnuHux cygosa y CAJ sug. . M. Vnurh /2008/: Opranusatmja KpusuuHor cyactsa y CA/L,
y: ¥YBog y npaso CALl, IHCTUTYT 3a ynopegHo npaso, beorpag, cTp. 89-104.
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npeamMeToM MOCTYMKa, eBeHTyaNHO Aajyhu npaBHOM 3acTyMHUKY (COMMCUMTOPY) Kora je
aHraxoBao OKpPVB/LEHW MHCTPYKLM]e 0 pagrama Koje Tpeba npefyseTu npe camor cyherba,
Kao WwTo My omoryhaBa W [a OKPWUB/bEHOr NpuUMpemy 3a cyherwe, NpegovaBareM
036WU/LHOCTM ONTYXG6e M jaunHe MPUKYM/beHUX fAokasa.”™ Mnak, uecto ce mctuue fa je
NPakTUYHO HajBaXHMja CBpXa O0BOr ,,pounwiTa“, mnopes WHGopMUCara OKPUBILEHOT O
BepoBaTHONM OCyAe, YKas3unBawe OKPUB/LEHOM Ha MNPeAHOCTM KOje AOHOCKM MpUu3HaHe
KpuBuLe. 3aHMM/BMBO je Aa ce BehuHa OKpuB/beHWX npes CydoM KpyHe wu3jallrasa
KpVBMM, Na je NOPOTHO cyhere 3HaTHO pehe, nako He y Mepu Koja noctoju y CAL, rae ce
BWwe of 90 npoueHaTa KPpUBMYHKX CllydajeBa OKOH4YaBa Ha OCHOBY Harogbe Tyxwuoua u
oa6paHe.* MefyyTuM, y EHrNeckoj He MOCTOjW MHCTUTYT Cropasyma O Npr3Hatby KPUBHLE
Koju 61 MoapasymeBao ,norahare” TYXMOLA U OKPUB/LEHOT O ONTYX6W M caHKumju,®
Mako Ce Ha Mpu3Hake KPUBULE Of CTpaHe OKPUB/bEHOT MO MpaBu/ly HafoBe3yje 6naxe
KaXXHaBarbe. 3aKOHOM 13 1994. rogmHe, KOjU je AOLHWjUM CMepHMLAama 3a OfMepaBare
KasHe KOHKpeTu3oBaH, npefsuhieH je cUCTeM YybnakaBarwa Ka3He Yy 3aBUCHOCTM 0f
MPOLLECHOT TPEHYTKA Yy KOME je NMpu3Hawe Aarto, No NpUHUMMNY ,,paHuje npusHame — 6naxa
kasHa.“%

OpncycTBO Npu3Hara KpuBKMLE 0TBapa NocTynak npeg nopoTom, Koja ce cacToju of,
12 unaHosa.® O6e cTpaHKe, 1 TYXWNOLA U OKPUB/LEHOT, 3aCTyNa NMPO(ECUOHANTHN NPaBHIK

6apucTep.”® HakoH [0KasHOr MOCTYrKa, y KOMe CBaka CTpaHKa Mpeasiaxke CBOje CBeJoKe,

L . Cownie, A. Bradney, M. Burton /2010/: cTp. 347-348.

%2 M. LUkynuh /20116/: OCHOBM YNOPeAHOr KPWUBUYHOT MPOLIECHOT MpaBa 1 OCHOBHU Mpo6aeMn pecopme
KpuBMYHOT noctyrnka Cpbuje, y: KasHeHa peakuuja y Cpbuju, (yp. B. Urwatosuh), bBeorpag, cTp. 77.

% ako je eHrneckom cyauju 3abpareHo Ja OKPUB/LEHOM 06eha 6naxy KasHy 3a Mpu3Hare KpuBMLiE,
nojeAuHa WCTpaXmBama Cy MOKa3ana Aa Y HEKMM Cny4ajeBrMa HeqopMasHO MOCToju AOroBop u3Mehy
Ty>xuoua, 6paHuoLa 1 cyauje 0 BUCUHN Ka3He, Nog YC/I0BOM fia Ce OKPUB/bEHW M3JaCHN KPUBHUM.

% B. bajosuh /2009/: cTp. 132.

% CucTem NOPOTHOT Cyherba je HeaBHO 610 U3NOXKEH KPUTULM, jep je Moj YMTHOCT CTaB/beHa Cnoco6HOCT
HacyMn4HO u3abpaHux rpafjaHa kao NOPOTHUKA [a MnpaTe LOKAa3HW NOCTymaK W CxBaTe BPegHOCT [OKasa
n3BefeHNX Ha cyhewy. MNpeagnaraHo je 1 ga ce y CAOXKEHWM Cny4ajeBMMa [a npaBo OKPUB/BLEHOM [a ce
0flyun 3a nocTynak 6e3 nopote npeg npogecuoHanHum cyaunjom. Bug. F. Cownie, A. Bradney, M. Burton
/2010/: cTp. 364. Buile o nuTawy Y KOjoj Mepy CY NOPOTHULM CMOCOBHU Aa YTBPRYjY KpUBULY YuMHMOLA
Bug. K. J. Heller /2009/: The Cognitive Psychology of Mens Rea, The Journal of Criminal Law &
Criminology, Ne 2, cTp. 317-380.

% Yako okpuerbeHor npef Cy/IoM KpyHe Moxe 6paHUTI camMo 6apucTep, OH HEMa HenocpeaaH KOHTaKT ca
OKpUB/bEHUM (Hajuelihe OKpMB/LEHM CBOM GpaHMOLa yMo3Haje Ha cam faH cyherba) Beh Hera aHraxyje
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KOje Hajnpe OHa cacnyllaBa, a HaKOH Tora U MPOTMBHa CTpaHa (Cross-examination), y3
MOryhHOCT Aa “x NOHOBO MCMMTa CTPaHa Koja KX je rnossana (re-examination), cyamja, unja
cy oBnawhera y 0JHOCY Ha KOHTPO/IMCake OKa3HOr AB060ja CTpaHaka Yy nocnefhe Bpeme
3HauajHo yBehaHa,®’ cymupa nOpoTHUUMMA [JOKasHW MaTepwjan, WTo 61 Tpe6ano Aa
npefcras/ba HeyTpasiHy pekanuTynauunjy KbydHux momeHata cyhewa. Of/iyka nopote He
mMopa 6UTK jeHOrNacHa, anu ce Tpaxkn sehnHa og 10 rnacosa (Juries Act [1974]).

OcuM Hag/iexXHOCTH Y NpBoM cTerneHy, Cyj KpyHe peluasa 0 XKasibama Ha npecyge
MeCHUX cyaoBa. XKanby Moxe 13jaBuT CamO OKPUB/bEHW MPOTUB OCYAe WU KasHe U MNOof
YCNOBOM [ja Ce Yy NPEeTX04HOM NOCTYMKY HUje nsjacHno kpusum. Mpes Cyaom KpyHe BOAM
ce Hosu nocTynak (cyhewe de novo) y3 ydewhe npodecroHanHor cyamnje M MUPOBHUX

cyauja, anv 6e3 npucyctea nopote.®

3. Anenauuonu cyg (Court of Appeal)

AnenaunoHu cyg je Kako camo 1Me Kasyje »xanbeHn cya. M'pahaHcKo oferbere 0Bor
cyaa oanydyje o xanbama Ha npecyae Bucokor cyaa (High Court) n npoBUHLMjCKMX
cyposa (County Courts). OBUM oferberem npefcefasa cyanja HeobnMUHoOr Hasmea — Master
of the Roalls, Koju je Hekaf 610 4yBap KpasbeBUX CMMca, a Yy CPedHeM BEKY je MocTao
FNaBHU 3aMeHVK JlopJa KaHLenapa y OKBUpY Herose npasocyaHe dyHkumje.”® Kpusnuro

ofle/berbe AnenaUyoHOr cyaa pasmartpa Xanbe usjas/beHe Ha npecyge Cyaa KpyHe, U OHO

COMMCUTOP KOME Ce MPETXOAHO OKPUB/LEHU 06paTVO, Tako fa ce Ty pagy 0 HEOOUYHOM OAHOCY: OKPWBIbEHN
aHraxyje conmcuTopa Koju npunpemMa npeameT 1 npegaje ra 6apucTepy Koju NpakTUYHO MMa [Ba KnjeHTa —
COMMCUTOPa N OKPUB/BLEHOT. Hade, NOLWITO 1 CyNpPOTHA CTpaHa, Tj. TyXunal, Takohe, oBnawhyje 6apuctepa
[a 3acTyna ONTY>XHULLY, HUXO0B MON0Xaj je crneuntuyaH, ,,na UCTU afBOKATK 3acTynajy U OKPUB/bEHE U
TYXWOLE, a y Kojoj he ce yno3n Hahn y KOHKPETHOM Ciy4ajy 3aBMCK UCK/bYYMBO Of TOra Koja UX CTpaHa
aHraxyje.” B. bajosuh /2009/; cTp. 130. C 0631poM Ha Ty YMHbEeHMLY, CBaKMN OapuUCTep je Ay>KaH Aa nowTyje
KOZieKC MpoecroHaHe eTUKE, KOjU Ha MHTepecaHTaH HauWH CTBapa ABOCTPYKY obase3y GapucTepy Aa fena
Y Haj60/bEM MHTEPECY K/NjeHTa, a/In Aa NPy TOM He YrpoxaBa yTBphuBarkbe UCTUHE U N3HAIXKEHE MPaBLe.

" Cyavja MOpOTHMLMMA, KOjU Cy YrMaBHOM MPaBHW Navum, anu Koju Ofjlydyjy O LEHTPaHOM NuTarby
KpuBuLe (Cyauja He ydecTByje y TOM Of/lyumBarby), yryhyje HeonxoLHe UHCTPYKLUMje U CMepHULe, Bamxe
ob6jawwmaBajyhu nojam ogpeheHor NpaBHOr MHCTUTYTA. JeflaH 0Of Hajuellhinx XanbeHnx pasnora npeacras/ba
yNpaBo MorpeLLlHa CMepPHMLA KOjy je cyamnja ynyTio nopoTu.

% M. Jefferson /2009/: Criminal Law, Harlow (etc.), cTp. 18.

% p. S, James /1976/: cTp. 34.
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nocToju of 1966. roamHe, Kaga je 3ameHuno gotagawwruy Court of Criminal Appeal. Behe

OBOT Ofle/betba j& 06MYHO TPOUNAHO W Y HErOBOM pafy OCMM anenalnoHuX, YYecTBYjy U

cyanje Bucokor cyaa (Operberbe kparbuumHor crona),’®

101

C TUM LUTO M OKPYXHWU cyauja
(Circuit Judge) moxke cefieTn y Behy.

HagnexHocT AnenaumoHor cyaa ofpeheHa je 3aKOHOM O KPMBMYHMM >Kanbama
(Criminal Appeal Act) ns 1968. roguHe, Koju je Baxuno cse go 1996. rogunHe. Mpema Tom
3aKOHY, anba Ha ocyfy Ouna je [03BO/beHa Yy NOrnedy npaBHUX MuTaka, a ako je
XanbeHn paszfior 6Mo MoBe3aH Ca YMHEHWYHUM MUTakKMa, Y TOM Cy4ajy 3a ynarawe
anbe 6una je HeormxodHa noce6Ha fo3sona AnenauuoHor cyga.’®? 3akoHom je 6uno
npeasuheHo 1 ga he xan6a 6uUTK ycBOjeHa ako: 1) cya YTBpAM Aa je oA/lyka MnopoTe,
y3umajyhu y 063up cBe OKOMHOCTW ,,HECUTYpPHA UK He3aA0Bo/baBajyha™, 2) ako je ofnyka
6una 3acHOBaHa Ha MOrpeLLUHOj NPUYMeHN npasa uan 3) ako Cy NocTojane ,,MaTepujasiHe
HenpaBUAHOCTN® TokoM cyhera.’® Ykonnko cya 3akbyun fa Huje 610 ,,orpeLuersa o
npaeay* ogbauno 6u xanby. Ha oanyKy o KasHu Xanba je 6una moryha takohe camo y3
[03B0/1y AnenauuoHor cyfa vy ToM Ciyyajy Cyf Huje Morao Aa U3pekHe CTPOXY KasHy
aKo ce Ha Npecy/y >aamo camo okpusbeHn.'* MehyTim, 1o 3HauajHNX N3MeHa xanbeHor
nocTynka gowno je 1996. rogmHe cTynarbem Ha CHary 3akoHa O KpyBUYHKM Xanbama, na
je Tako cafia, u3mehy ocTanor, Heonxo4HO 0f06pewe AnenaumoHor cyga, Ui nocebHa
Ao3Bona cyaeher cyaunje 3a cBaky »anody, 6e3 063vpa Ha »anbeHu pasnor. 3aHUM/bUBO je
Aa cnydvaj nped AnenauvoHn cyf moxe ynytutu nocebHa komucmja (Criminal Cases

105

Review Commission)™" Kaja Ce 3anpaB0 (JMHrMpa [a je OKPUB/bEHW YNIOXKMO >Kanby

npoTuB ocyde u/unn kasHe,'® a moryhe je 1 ykungame ocnobahajyhe npecyae Huker cyaa,

1% G, Slapper, D. Kelly /2009-2010/: cTp. 177.

101 R, Card /2010/: cTp. 8.

102p 'S, James /1976/: cTp. 35.

1033, Mpuueswuh /1990/: cTp. 592.

% UeTo.

1% Oga Komucuja noctoju of 1997. roauHe Kao HE3aBUCHO Teno cacTaB/beHo of 14 unaHosa ca oBnaltherem
[ia UCTpaxyje cny4yajese noBpese NpasuiHe NpUMeHe npasa Mnpej cynoBnMa, anu 6e3 MoryhHocTu ykuaama
WA M3MeHe npecyde. YKONMKO cMaTpa fa Takea nospeda noctoju, Komucwja he npegver ynyTuTu
HagnexxHom cyay. Bua. G. Slapper, D. Kelly /2009-2010/: cTp. 186-187.

106 R, Card /2010/: cTp. 7-8.
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NoBOAOM ONTY)XGe 3a HEKO 036M/LHO [AeNo, W Bpaharbe NpeaMeTa Ha MOHOBHO Cyherbe,

YKO/IMKO Ce MojaBe HOBU [OKa3Mn KOju yKasyjy Ha KpUBULLY yurHMOLA.

4. BpxosHu ¢y (Supreme Court)

[loHefaBHO, (DYHKUMjY HajBuLLE CYACKe WHCTaHue Y YjeauweHom KparbeBcTBy
BpLLMO je [lom nopaosa (House of Lords), roptu fom 6putatckor MapnamenTa.%’ Mako je
y Teopuju cyacka pyHKumja 6una oAroBOpPHOCT yMTaBor [oma, y Mpakcu ky je BpLInO
nocebaH KomuteT (Appellate Committee) koju ce cacTtojao of Manor 6poja YnaHoBa y unju
Cy cacTaB ynasunu Jlopg KaHuenap, cyanje kKoju cy éunm nosHatn kao Lords of Appeal in
Ordinary unm Law Lords u uynaHoBa [JoMa KOju Cy MPETXOLHO 3ay3vMai UCTaKHyTe
npasocyaHe nonoxaje.’® BehuHa cyauja 6una je 6upaHa 13 pegosa cyauja AnenalyoHor
cyaa, a 6poj cnydyajeBa Koje cy pacnpae/basii Kpetao ce 0Ko 50 roguiire. CXoaHO
[OKTPUHM MpeLefeHTa, Koja ce Y eHrN1eckoj HayLy 1 Mpakcu onpasjaBa pas/io3viMa npasHe
CUTYPHOCTM ¥ NPaBUYHOCTN, CBY CYLOBM Cy 06aBe3HM fa NoCTynajy y cknagy ca ofykama
BULLMX CyfoBa. TO je MpaBW/io BaXWno U 3a [JoM NopaoBa Koju je 6Mo Be3aH CBOjUM
paHujum npecygama. Mehytum, 1966. rognHe, BaH KOHKpPeTHOr cnopa, Jom fiopaosa je
CKa3ao CBOjY PELUEHOCT fa Ce BULLe He cMaTpa ancoslyTHO Be3aHUM CBOjUM MPETXOAHUM
of/lykama y cutyaumjama Kaga 6w jenHaka npvmMeHa npaea Ha C/IMYHe CyyajeBe BOAM/IA
HenpaBMYHIM peLLerIMa 1 OrpaH1yaBana npaBuiaH passoj npasHor cuctema.

CTtBapn cy ce wunak 6uTtHO wu3meHwune 2005. roguHe YycBajaeM YCTaBHOr

pethopmckor akTa (Constitutional Reform Act)™® kojum je dopmupan BpxoBHu cya

7 YygHo 3Byun fa Teno Koje MpeAcTaB/ba [1e0 3aKOHOJABHOT OpraHa MMa yNory Hajulle xanbeHe
WHCTaHLe, av Ta HaLEXHOCT je ocTaTak Tpaguumje. [om nopaosa BOAM NOPEKO U3 paHOr CPeaH0BEKOBHOT
nepuofa, Kaga jow Huje NocTojao napnameHT, Beh Tesfo Koje je Hocwuno Hasue Curia Regis 1 Koje je ocum
HEKMX W3BPLUHMX, YNpaB/baykux, UMasio 1 Cyacka oBnawhewa. opmuparbeM napnameHTa, Fopkbu 4oM je
OCUM 3aKOHOZABHE 3aApXKao M CYACKY HafJ/IeXHOCT, a Kao mocnefra anbeHa MHCTaHLUA YCMOCTaB/bEH je
3aKOHOM U3 1876. roauHe. Bug. P. S. James /1976/: cTp. 36.

108 R, J. Terrill /2009/: cTp. 43.

1% B 1. KowyTtuh /2008/: cTp. 175-176.

19 Oum akTOM 3HauajHO je NpoMerseHa ynora Jlopaa KaHuenapa, Koju je MPeTXofHO 1Mao onaluhera y
OKBVPY CBe TpW rpaHe ApxaBHe BnacTu. Kao unaH KabuHeTa y4ecTBOBaO je Y WM3BPLLHOj BNacTu, MMao je
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(Supreme Court) Koju je nodeo ca pagom 2009. roguHe, npeyseBLUX arnenaynuoHy
HafneXxHocT o Jloma nopgosa. BpxoBHM cypn ce cactoju of lMpeAcefHMKa, Herosor
3aMeHnKa 1 10 cyamnja Koju cBu Hoce HasuB Justices of the Supreme Court. MpBe cyguje
0BOr CyJa MocTa/v Cy Tajallri YnaHosu [oma nopgosa (Law Lords).™! Ha usysetan
KapakTtep HaZneXHoCcT! BpXOBHOT cyfa yKa3syjy YC0BY HEOMXOLHN 3a pa3MaTpare aiou
Ha npecyfe Bucokor cyga n AnenauuoHor cyfa. Hajnpe, cyg uvja je of/iyka HanagHyta
Xanbom mopa NOTBPAMTU fa Ce Y KOHKPETHOM Cflyyajy pagu O MpaBHOM MuUTawy Of
onwTer (jaBHOr) 3Hauvaja, a 3aTUM 1 [ja TakBO MpaBHO NuTake Tpeba Aa byde pasmarpaHo

of cTpaHe BpxosHor cyaa.™?

yyeluhe y 3aKOHOABHOM Tefy M 610 je Ha Yeny CYACKOr CUCTeMa, Kao Cy6jeKT 0AroBopaH 3a CBa CyACKa
MMeHoBaka. HakoH cTynawa Ha cHary YcTaBHOr pedopmckor akta Jlopfy KaHuenapy cy ofyseTa
npasocyfHa oBnawherwa, n opMmupaHa je komucuja (Judicial Appointments Commision) Koja he y6yayhe
npegnaratv KaHgugate. YnaHoBe oBe Komucuje, Kojux uma 15, 6upa KpyHa Ha npegnor flopga KaHuenapa.
Bug. R. J. Terrill /2009/: ctp. 39.

1 yeTo, cTp. 44. Byyhe cyanje BpxosHor cypa BuLe Hehe 61T YnaHoBw [loma nop/oBa.

12 R, Card /2010/: cTp. 8.
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MOr1ABJ/bE 111. AHTNTNOCAKCOHCKO YYEHE O OMNMWTEM NMNOJMY
KPBUYHOI AEJTA

Ogemvak 1. OgpehuBarse onLTer rnojMa KpUBUYHOT fena y eBPOKOHTUHEHTASTHO]
HayLn KPUBUYHOT Nnpasa

OpfpefhuBare onwiTer nojMa KpMBMYHOI [efia cnaja y pes HajBaXHUjUX MuTama
KpMBUYHONpPaBHe formatuke. [open Tora LITO je HEOMXOAHO Npeuusupatn CTPYKTypy
jefiHOT 0A HajBULLNX KPMBUYHOMPaBHKX MOjMOBA, Kako 61 jacHO 6une ofpefeHe reHepaiHe
MPeTnocTaBKe KPMBUYHOMPaBHE KaXXHMWBOCTW, U YMTaB CUCTEM ONLUTEr Aena KPUBMYHOT
npasa je oapeheH HaYMHOM Ha KOji je KOMMOHOBaH OMLITYU nojam KpusuuHor gena. '™

Y 0CHOBM, NPaBHOZOrMaTCKO yob/iMyaBarbe MojMa KpUMBUYHOT fefa nogpasymesa
obenexkaBarwe OMWTUX YCNOBa MOL KOjuMa Ce 6WN0 KOje JbYLACKO MOHALLAHke MOXKe
cmaTpaT¥ KpUBMYHUM [efloM. ICTOPMjCKM OCBPT Ha MojaBy W reHe3y y4yewa O OnwTem
MOjMy KPMBUYHOT [ena Yy eBPOKOHTMHEHTAIHOj KPMBMYHOMPABHO] MUCM NOKasyje Aa je
novmMarbe OBOI MHCTUTYTA Kao peasiHe W MpaBHe JaTOCTU MPELUo NyT Of K1acU4yHor Ka
HEOK/TaCMYHOM cucTeMy. KnacuyaH nojaMm KpMBUYHOT [efa, HacTao MOoYeTKOM ABafeceTor

Beka,

KapaKTepuLLe AeCKPUMTUBHO-06jeKTUBHO, Tj. HATYpPaIMCTUUYKO-peaMcTHNUKO
oapeluBarbe HeroBux enemeHata.’® ,MpaBHa CUIYPHOCT Kao MMMepaTuB NnbepaiHe
MpaBHe MWCAW 3axTeBana je jefHOCTaBaH CUCTEM MOjMOBA YTEME/beH Ha MO3UTUBM3MY

MPUPOAHMX HayKa, LUTO CE HY)XHO MOpasio OApasuTW Ha camy CafpXXuHy efneMeHaTa

13 3 CrojarHosuh /2014/: KpusnuHo npaso. OnwTu aeo, beorpag, cTp. 89.

14 OnwTn nojam KPUBMYHOT Jena y CBOjOj KNacluHOj hopMU 3a0KPYXKeHY LieNnHy 0610 je Y pafoBuMa
benuHra (Beling) n Nlucta (Liszt). Nako je jow BuHauHr (Binding) 3aroBapao pas3/iMkoBake W OfBajarbe
MPOTMBMNPABHOCTM 0f, KpUBMLLE, TeK he BennHr NoYeTKOM fBafeceTor BeKa TBPAWTY 4a KPUBUYHO AEN0 MOpes
MPOTMBMPABHOCTM 1 KPUBWLE MMa jOW jefjaH OMWTU efeMEHT — npefBuheHOCT Yy 3aKoHy. peMa HeroBom
CXBaTay, OCTBAPEHOCT 6uha KpMBMYHOT Aefa je HAMLMja 3a NpoTMBMNPaBHOCT. KacHWjumM yyerbeM JlucTa o
00jeKTUBHUM 1 CY6jeKTUBHUM 06enexjumMa nojeuHNX enemMeHara KpMBMYHOr fena 61o je CTBOPeH MojepaH
KOHLIENT onwiTer nojma Kpmeu4Hor gena. Bua. F. Baci¢ /1986/: Krivicno pravo. Opci dio, Zagreb, cTp. 141.
5 Bpg. M. Atanaukosuh /1977/: MMojam 3a6nyge y KpMBMYHOM MpaBy, JyrocnoseHcka pesuja 3a
KPUMMWHOMOIMjy U KpMBMYHO npaBso, Ne 1, beorpag, cTp. 44-51.
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KpyBUYHOT fena.“M® KnacnuHo yuerse je CTPOro MHCUCTUPAIo Ha MoABajatby 06jeKTUBHIX
(pagrba, 3aKOHCKa 0b6enexja gena M NPOTUBMPABHOCT) M CYOjeKTUBMX efemeHaTa
(kpuBULA). Paarba, kao Hocehn eneMeHT onLTer nojMa KpusuuHor dena,''’ cxsatana je y
Kay3a/lHOM (HaTypaaMCTUYKOM) CMUC/Y Kao NPOY3pOKOBake NMPOMEHE Y CMO/bHOM CBETY.
3a npeaBuheHOCT fAena y 3akoHy 6una je KapakTepuCTUYHa BpefHOCHA HeyTpasiHOCT
noHawarba, Koje 6 WCTUHCKM KPUBUYHOMNPaBHO 6WMN0 BPeAHOBAHO TeK Ha HUBOY
MPOTMBMPaBHOCTY 1 KpuBULe. ™ MpoTMBNPaBHOCT je cBefjeHa Ha 06jeKTUBaH Cyj 0 Aeny, U
ofpefuBaHa je MOTNYHO (HOPMaSHO W Yy HeraTMBHOM BWAY, Kao OACYCTBO OCHOBA
NCK/byYera NPOTUBMNPABHOCTU, AOK je KpMBMLUA Y CK/ady Ca MCUXOMOWKUM CXBaTaheMm
nocMaTpaHa Kao Cy6jeKTMBHU (NCUXMYKIN) OAHOC YYMHMOLA Npema Aeny Koju ce ucrnosbasa

Kpo3 ymuwsbaj M Hexar.'

[louHnja, TeneonoWwKy ycmepeHa aprymeHTauymja (T3B.
HEOKNaCUYHM MojaM KpPMBUYHOTI fef1a) M3BPLUMIA je MPOMEHe Y OKBUPY TakBOI KOHLENTa.
MojefHOCTaB/bLEHO 06jeKTUBHO-CYOjEKTUBHO CXBaTakwe pafte KpMBMUHOr Aena 6uBa
npeBnafaHo cagpxajHujum npuctynom.™ Y okeupy 6uha KpUBMUHOF Aena youeHa cy
HOpMaTMBHa, Kao W Cyb6jeKTMBHA o06enexja. AdupmucaH je M MaTepujasHM Mnojam
MPOTMBNPAaBHOCTY, ,,HEMPABO je Yy CBOM MaTepujasiHOM BuAy nospehuBarbe 3aluTuheHor
fo6pa.“*** Ha Taj HauMH je omoryheHo da ce Ha MnaHy MPOTWMBMPABHOCTU CTemneHyje
OCTBapeHO Henpaso, Kao M fa ce y3My y 0631p 1 ApYry pasfio3v eBEHTYa/IHOI UCK/bYYetba

NPOTVWBMPABHOCTW, WM3BaH OHWX 3aKOHOM npegsufiennx.’”? Ha nnaHy Kpusuue

116 11, Bykosuh /2005/: BaxHe HOBMHe y oapehery onLiTer nojMa KpuBMuHor Aena y Mpegnory KpusnuHor
3aKoHMKa Cpbuje-3aKOHCKa AethHMLMja Kao OCHOB NOKYLUaja hopMynncara jeaHor AnaakTUUYKn-npakTUyHoO
NPYMEHBMBOT MOfena, y: KasHeHo 3aKOHOA4aBCTBO: NPOrpecuBHa UNn perpecusHa peLlewa, byasa, cTp. 98.
17 Pafrba je CyLUTUHA KPUBMYHOT fleNa, Herosa OKOCHNLA 1 683 e KPUBUYHO f1eN10 He MOXE Aa NocToju
(nullum crimen sine actione).” H. Oenuh /2009a/: OnwT nojam KpuBUYHOr aena y KpMBUYHOM 3aKOHUKY
Cpbuje, y: CTame KpuMnHanmTeTa y Cpbuju 1 npaBHa cpefcTBa pearosara. 3. Aeo. (yp. h. Urwatosuh),
Beorpag, cTp. 229.

18 By, F. Batié /1986/: cTp. 141.

19 C. R. Snyman /1979/: The Normative Concept of Mens Rea — A New Development in Germany,
International and Comparative Law Quarterly, Ne 2, cTp. 212.

20 Buwe o mopepHuM Teopujama pagme ((MHanHa, couujanHa, NepcoHanHa, COLMjanHO-MepcoHaHa
Teopuja) Bug. 3. CtojaHoBuh /2012a/: KomeHTap KprsnyHor 3akoHuka, beorpag, cTp. 66.

121 £ Bagi¢ /1986/: cTp. 141.

12211, Bykosuh /2005/: cTp. 99.

35



Haj3HauvajHMje je OTKarbatbe YUCTOr MCUXO0/OrM3Ma N YHOLLEHE HOPMAaTMBHOI capXaja,
4ymMme ce 60/be OLpTaBa CyLUTUHA OBOT e/IEMEHTA.

CaBpemeHa KpMBUYHOMpPaBHa MUCao 3eMasba EBPOKOHTUHEHTA/IHOT MPaBHOI Kpyra
OMLITK MojaM KPUBUYHOT fAefa YrnaBHOM CXBaTa Kao TPOCTENEHO MOCTaB/beHY CTPYKTYpPY
NOFUYKN MOBE3aHUX enemeHaTa.™® Taj, HeOKNacWyHM, OMWTK MojaM KPWUBUYHOT Aena
obyxBara: 3aKOHCKe efleMeHTe fena, NPOTUBMPaBHOCT U KpuBuuy. C 063MpoM Ha TO Ja
/bYACKa paatba, OCUM Y BP0 PETKMM CiydajeBUMa, MCnyHasa ycnose aa (MoTeHUMjanHo)
Oyfe pafra KpUBMYHOT Aena, Kao 1 360r Tora LUTO Mojam pagwe Huje npaBHW Mojam, y
CTpaHoj Teopuju je NPUCYTHO CXBaTake fAa MojaMm paate He Tpeba YHOCMTU Yy Mojam
kpuBuuHor fena.*** TakBo cxBaTare OMLITEr MojMa KPWBMYHOr Aena Bnagajyhe je y
Hemaukoj, AycTtpuju, LLBajuapckoj, LLinaHuju, 'pykoj, CKaHAMHABCKUM 3eM/bama, a Nosbe
HEroBOI BaXKeha MPOCTMPE Ce M BaH €BPOMNCKOr KOHTUHEHTa (HMNp. rotoBo uena JlaTuHeka
AMepuka, JanaH, JyxxHa Kopeja, JyxHa Adprka).'?> Mnak, nojeauHu aytopu, npe cBera y
NTannju n ®paHUYCKOoj, YMHe YCTyrnkKe MocTaBuy O AYyaIMCTUYKOj CTPYKTYpWU ornwiTter
nojmMa KpuBUYHOr fena. ,,Tako y ®paHLycKoj ABOAe0OY OnLiTer nojMa KpuBUYHOr fena
KapakTepuile YK/byumBarbe 00jeKTMBHMX 0benexja 6uha y ,,éément matérial®, Aok
cybjekTnBHa ob6enexja rpage ,,&ément mora®. 3BaH onwTer nojMa KpuMBMYHOI Aena
MojMOBM KpUBMLE W NPOTMBNPABHOCTM pa3MaTpajy Ce Yy OKBUPY T3B. KPUBUYHE

04roBopHocTY (responsabilité pénale).«'%

123 Cpncku 3akoHodaBaL| Mofasu o TPaaULMOHaIHE YeTBOPOCTENeHe CTPYKTYpe OMLUTEr MojMa KpPUBUYHOT
Jena (unaH 14. KpyBuyHor 3akoHuka, Cn. rnacHuk PC, 6p. 85/2005, 88/2005-ucnp, 107/2005-ucnp, 72/2009,
111/2009, 121/2012, 104/2013 n 108/2014).

124 3. CrojaHosuh /2005/: Mojam KpUBMYHOT Aena y HOBOM KpUBMUYHOM 3aKOHWKY, BpaHny, Ne 3-4, Beorpag,
cTp. 18.

125 Byg. W1. Bykosuh /2005/: cTp. 99.

26 Yo, cTp. 100.
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Opervak 2. OgpehurBamse onwiTer rnojMa KpMBUYHOT fef1ia 'y aHr10CaKCOHCKOJ HayLm
KpMBUYHOTI Nnpasa

Nako je GpUTaHCKM nparmatuyaH AyX BULLE OKPEHYT YMkbeHMLaMa U U3HATKEHY
HajnakLwer Ha4yMHa 3a NpPaBUIHO peLLee CMOPHOT Cy4yaja, a Make OMwTeM CUCTEMCKOM
yyewy Koje nofpasymeBa W TEOPWjCKO CBPCTaBame MOjefUHUX WHCTUTYTA Y LeNnHy
NOTNYKKN YKSION/bEHUX eNIeMeHaTa, Y aHrI0CaKCOHCKY NIMTepaTypy KapakTepuile NpuanyHo
pa3BUjeHO Yy4ere O OMWTEM MOjMy KpuMBUYHOr Aena. To je Yyyewe CTPYKTypasHO
nojefHOCTaB/LEHO W U3BELEHO je TOBe3MBateM [Ba KOHCTUTYTMBHA eNeMeHTa:
006jeKTUBHOI N CyBjeKTMBHOTI. KpMBUYHO Aeno je PyHKLMOHA/IHO jeAMHCTBO 06jeKTUBHOr
(actus reus) u cy6jekTuBHOr (mens rea) enemeHTa.’*’ Actus reus o6yxBaTa /by/ACKO
noHallake Koje je crnosba MaHUgecToBaHO Yy peaslHOM CBETY, AOK Ce mens rea 04HOCK Ha
CTate CBECTM YuUMHMOLA Y OAHOCY Ha CBe acnekTe mnoHawamwa.”® W myroBeyHo
MOCMOBMYHO MpaBuio NoTephyje fa je KPUBMYHO [eno Y CYLUTUHW CKPUB/LEHO HEMpaBo:

129

actus non facit reum, nisi mens sit rea™ (N0 YMHM YOBEKA KPUBUM, CaMoO aKo je KpuB u

teros pasym).’* M3yseTak o4 oBor onwuTer npaBuaa NocToju y OAHOCY Ha jefHY Noce6Hy

27 BUNapTUTHM CUCTEM KPUBMYHOT [ENa aHINI0CAKCOHCKOr KPWUBWYHOT MpaBa OLEHEH je Kao

Hajje4HOCTaBHMjW, ann 1 Kao HajMare npeumsaH. R. L. Christopher /2007/: Tripartite Structures of Criminal
Law in Germany and other Civil Law Jurisdictions, Cardozo Law Review, Ne 6, cTp. 2675. AHI10CaKCOHCKN
nojam KpUBMYHOT dena je npuxsaheH 'y MmeflyHapogHOM KpMBMYHOM MpaBy, Kao MOJEN 3a CXBaTatbe O MojMy
MehyHapo4HOr KPUBMYHOT fena. ,.Y Teopuju MehyHapoAHOr KPMBWMYHOP MpaBa, Kao M y Mpakcu [sa
TpubyHana CaBeTa 6e3befHOCTM [owna je A0 M3paxaja aHrN0CakCOHCKa KOHUenuuja onwTer mnojMa
KPMBUYHOT Jena Koja nonasu of, Tora fja OHO MMa [Ba efemMeHTa: 00jeKTUBHM (actus reus) u cybjeKTUBHU
(mens rea).” 3. CtojaHosuh /20126/: MehyHapofHO KpuBMYHO npaso, beorpag, cTp. 54. YNpKOC YnHeHNLM
WTO PUMCKM CTaTyT He cafgp>Xu oapefdy O onwTeM nojMy MeRyHapoaHOr KPUBWYHOT fena, Taj ce nojam
nocpesHO MOXe u3BecTn m3 obamuja § 30. koju ofpehyje HeonxodaH Cy6jeKTUBHM OAHOC YYMHUOLA Npema
pasMuMTUM MatepujanHuM (06jeKTUBHUM) efleMeHTMMa fena. AHII0CAKCOHCKO Yyere O OMWTeM Nojmy
KPVMBUYHOT flefa je y TOM MNorfiedy CHaXHO [OLLIO A0 u3paxaja, jep CTaTyT roBopu 0 KBa/MTETY NMCUXUYKOT
O/IHOCa YYMHMOLA Npema pafbu, Nnocneauuy 1 OKONIHOCTUMA fieNia, nocTassbajyhu pasnuuute ctaHgapge y
O/HOCY Ha OBe efleMeHTe Y CTPYKTYpM actus reus-a. Buwe o o6nnuyma kpusmue Koje npeasuha CTaTyT BUA.
W. hokuh /2013a/: O obnuumma Kpusuue ns 8§ 30 Pumckor cTatyTa, y: MefyHapoaHa kpusuyHa fena, 12.
MehyHapoaHu HayuHu ckyn, Yapyxere 3a MefyHapoHo KpusuuHo npaso u MIHTEPMEKC Beorpag, Tapa,
cTp. 607-623.

128 p H. Karlen /1978/: Mens Rea: A New Analysis, The University of Toledo Law Review, Ne 2, cTp.193.

129 3, W. C. Turner /1936/: The Mental Element in Crimes at Common Law, The Cambridge Law Journal, Ne
1, cTp. 31.

30y KpUBNYHOM NPaBy He Baxkn MMCao MO3HATOr NICLA Ja je ,,CBaKM YOBEK NPef CBUMa 11 3a CBE KPUB. "
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KaTeropujy Jenukata rje ce 3a KPUBMYHY OAFOBOPHOCT He 3axTeBa CYOjeKTUBHM OHOC

YUYMHMOLA Npema CBUM efleMeHTUMa Henpasa (strict liability).
1) O6jeKTNBHM (CNO/bHK) e/IEMEHT KPUBUYHOT Aena (actusreus)

Actus reus (guilty act) je n3pa3 Koju ce of noyetka 20. BeKa Yy aHr/10CaKCOHCKO]
OOKTPUHU KOPUCTM 3a 00jeKTUBHY CTpaHy ((PU3NYKK, CMO/bHU eIeMEHT) KPUBUYHOT
nena,*! Tj. cBaKM KOHCTUTYTVBHM eNeMeHT AeNnKTa KOju Huje NoBe3aH ca CTakbeM CBECTH
yunHroLa.** Y paHujoj nuTepaTypu je uak MpeHarnallaBaH 3Hauaj 06jeKTUBHOT eneMeHTa
y TOj Mepw Aa je A0oL/o A0 MOANPMKOBaHa OCHOBHOT Yuera 0 6UnapTUTHOj (06jeKTUBHO —

Cy6jeKT1BHO]) CTPYKTYpX OnwTer nojma KpusumyHor gena. lNpema ToM (06jeKTMBHOM)

131 ). Dressler /2001/: cTp. 81. Mnak, aeo6a enemeHaTta KPUBMUHOT fjeNna Ha 06jeKTUBHE cacTojke Henpasa U1
Cy6jeKTUMBHO 000jeHy KpMBMLYY CaMoO je YC/IOBHOI KapakTepa, jep roBopyv O TOMe KOju CYNcTpaT fpeTexe y
OKBUpY ogpeheHor enemeHTa. Kao LITO HEMpaBO HWje HEWTO NOTAYHO 06jeKTVMBHO (paftba Kao BO/BHO
/bY[CKO NOHallawe, CcybjeKTMBHa obenexja 6uha KpuBWYHOT fena, CYGjeKTMBHM efleMeHTW OCHOBa
UCK/byYera MPOTUBNPABHOCTM) HWU KPUBMLA HUje MOTNYHO CybjeKTUBHA KaTeropuja, ¢ 063MpoM Ha TO Ja je
MOJEPHO Yuetbe MPEeBas3vLLIO FPaHuLe YMCTOr MCUXONOMM3Ma Uy OKBUPY KpYBULE NPOHALLN0 1 ogpeheHe
HOpPMaTMBHe efileMeHTe (CBECT O MPOTWBMPABHOCTM; KPMBULA Kao MPeKop, LUTO MOoApasymeBa HeraTvBHO
n3BajaH BPeAHOCHM CyA O YUYMHMOYEBOM MOHaLLawy). My aHrnocakCoHCKOj nMTepaTypu ce noupTasa fa je
MOHEKa/ TELUKO pasrpaHMYuUTI KOju cacTojum y Oonucy AefnKTa cnafajy y actus reus, a Koju y mens rea.
KaTkag je actus reus TeCHO noBe3aH ca ogpefleHMM mens rea obenexjem, Tako fga 6e3 ogpeheHor
Cy0jeKTMBHOI eneMeHTa Hema HM Henpaea. Bua. P. H. Robinson /1993/: Should the Criminal Law Abandon
the Actus Reus-Mens Rea Distinction?, in: Action and Value in Criminal Law (ed. S Shute, J. Gardner, J.
Horder), ctp. 188-189; D. Ormerod /2011/: cTp. 48. KapakTep KpUMWUHaIHOI jeflHOM NOHallakwy faje Tek
Cy6jeKTMBHA YCMEPEHOCT Ka MOoBpefAu WX yrpoxasawy 3awwTuheHor fobpa. O6GjeKTMBHO Yy Henpasy je
ofpeheHo yHYTpaLlbMM OAHOCOM YYMHUOUA. U TMNMYHO 06jeKTUBHA 06enexXja, Kao LUTO je HMp. Ofy3uMatbe,
Kao pafrba M3BpLUEHa KPUBUYHOT fiena kpahe, He MOXe ce CXBaTuUTU 6e3 Cy6jeKTMBHe KOMMOHEHTe Koja je
YTKaHa y lbeHy CafpXXuHy 1 Koja je 04pa3 KpUMUHa/IHe BOSbE YUMHMOLA.

132 E. Finch, S. Fafinski /2011/: Criminal Law, Harlow (etc.), cTp. 17. C 0631poM Ha NPeTXOfHY HanoMeHy,
0BO je Mnak camo aennuMmyHo TadyHo. W. Wilson /2008/: cTp. 65. JTaTUHCKM M3pa3u actus reus n mensrea cy
0[JaBHO Y YMoTpebu Yy aHrNoCaKCOHCKOj KPMBUYHOMPaBHO] nmTepatypu. lMonasehn of Tora U HMXOBO
3Hauere je y MOTMYHOCTU UCKPUCTAINCAHO. YNPKOC TOME, NpeMa MULLIberY jefiHOr paHujer unaHa Joma
nopgosa (nopg Aunnok [Lord Diplock]) oBe naTUHCKe TepMUHE, KOje je TeLIKO afjeKBaTHO MpeBecTu, Tpeba
HanycTUTW M YMeCTO KX Tpeba jefHOCTABHO FOBOPWTM O MOHALLaky YUYMHWOLA U KBAUTETY HEroBOr
cyb6jekTuBHOr ogHoca npema geny. Bug. N. Haralambous /2010/: cTp. 19; R. Heaton, C. de Than /2011/: cTp.
18. VI nojefuHn ayTopu 3aroBapajy HanyLuTawe m3pasa actus reus, jep ce npema tUX0BOM MULL/bEY OBaj
TEPMUH OJHOCKU WCK/bYYMBO Ha OHe [eNMKTE KO KOjUX Ce pafta MCnosbaBa Yy akTMBHOM MNOHallakby
(4nrbery), Na 0Baj TEPMUH TaKo He MOXKe 00YyXBaTUTWU CTaTyCHe AeNVKTe, Ae/IMKTEe nocefoBakba U KpMBUYHA
fena Heumwera. D. N. Husak /1991/: The Orthodox Model of the Criminal Offense, Criminal Justice Ethics,
Ne 1, ctp. 20.
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cXBaTatby KPUBMYHO fIEN0 je pafrba, a He pafrba Koja je CKpuB/beHa. ™ Ha Taj HauuH je u
OCHOBHa hopmyna npeobnukosaHa: Actus facit reum. O6jeKTUBHO CXBaTawe KPUBUYHOT
[leNna Unak Huje HauLLo Ha LWMpK ogjek y Hayuwm, ™ Tako aa je ocTano Bnagajyhe yuere o
actus reusy Kao HeEOMXOLHOM, &l He W [0BO/BHOM YC/0BY KPUBWYHOMpPaBHE
KarbnBocTn.

CafpXajHO M CYLITMHCKW, OBaj €fleMeHT Ce MoKnana ca eBPOKOHTUHEHTaTHUM
yuyerem 0 HerpaBy, Kao jeAnHCTBY 00jeKTUBHUX 0benexja y CTPYKTYpy nojMa KpuBuUYHOT
fena, maga un3Mehy oHora LITO ObyXxBaTa OBaj €MEMEHT Y EBPOKOHTUHEHTA/IHOj HayLm
KPMBUYHOI MpaBa WM aHr/I0CaKCOHCKOr CxBaTaka actus reus-a He MOCTOjU MOTMYHO
noknaname. ,,ACtus reus ce y OKTPUHW aHIN0-CakCOHCKOT npasa ogpefyje Kao noHatlame
Koje je pe3ynTar BO/bHOI UMHEHA WM HEUMHEHA W KOje je MPOoy3poKoBasio oapeheHy
WwTeTy uam onacHocT.“**® CTpykTypa 06jeKTMBHOr enemeHTa je Apyrauvje ogpeheHa y
O[IHOCY Ha cxBaTare Koje je Bnagajyhe y EBponu, rge ce HenpaBOM O3HayaBa BO/bHO
/bYACKO [MOHallake KOje je 3aKOoHOM npefBuieHO Kao KPUBMYHO [Aelo U Koje je
MPOTMBMNPaBHO.

Y aHrN0CaKCOHCKOj KPUBUYHOMPABHOj IMTEpaTypy actus reus UMHe Tpy efemMeHTa:
BO/bHa paja, peneBaHTHe npatehe OKOMHOCTM WM nocneguua (KoL T3B. MOCNEAUYHUX

KpUBUYHMX Aena).™>’ 1 aHrnocakCoHCKO KPUBUYHO NPaBo Npasy pasnuky usmehy aena Kog,

3 Y Hhawoj panujoj nuTepaTypu XKuBaHoBuh je 3acTynao O06jeKTMBHM MojaM KpUBMUYHOT fdena. Cse
Cy6jeKTUBHE efleMeHTe OH je NOABOAMO MOJ APYrY HajBULLK MNOjaM Yy OKBUPY Herose TpunapTuumje — nojam
KpusLa. Bug. T. XXusaHosuh /1909/: O cy6jeKTUBHOM (,,MOPasIHOM®) efleMeHTY Y MOjMy KPUBUYHOI fena,
ApxuB 3a NpasHe W ApyLLITBeHe Hayke, No 8, Beorpag, cTp. 376-384. OcuMm Hera, jefuHo je jowl AtaHaukosuh
TBPAMO Aa Kpusuua (BUHOCT) HUMje caCTaBHU eleMEHT KPMBUYHOI Aena, Mako je 3a pasnuky of >KueaHosuha
OBaj ayTop 3acTynao CTaB O KPWBMYHOM [efly Kao 06jeKTMBHO-CYOjeKTMBHOj kaTeropuju. Bug. [.
ATaHaukosuh /1991/: Hekn npobnemun y Besn ca 06jeKTUBHO-CYOjeKTUBHUM CXBaTateM KPUBWUUHOT Aena,
Axanu MpasHor hakynTeTay beorpagy, Ne 1-3, beorpag, cTp. 29-35.

3% Nako cy n Hekn Beoma yTWLAjHU ayTopy W UCTakHyTW npaBHuum (Onusep Bengen Xonmc [Oliver
Wendell Holmes]) 3arosapanu BapujaHTy 00jeKTMBHe OArOBOPHOCTW, rae 6w akueHaT 6MO Ha KapakTepy
noHallaka, a He Ha Y4uMHMO4eBoj cybjekTMBHOj ycmepeHocT. H. L. A. Hart /1965/: The Morality of the
Criminal Law. Two Lectures, Jerusalim, cTp. 50.

135 R. M. Perkins /1939al: A Rationale of Mens Rea, Harvard Law Review, Ne 6, cTp. 905-908.

138 M. Lletunuh /2006/: [1Ba cuCTeMa KPUBMYHOT NpaBa, eBPO-KOHTUHEHTAIHO W aHI/10-CaKCOMCKO MpaBo,
MpasHW >kmBoT, Ne 9, beorpag, cTp. 332.

137 A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: ctp. 67; D. Ormerod /2011/: cTp. 49.
Ocum oBa TpM KOHCTUTYTMBHA efleMeHTa MojeAuHN ayTopu cMaTpajy fAa je W jefaH HeraTMBHO MOCTaB/beH
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KOJUX je caMO MoHallake MHKPUMUHMCAHO (conduct crimes) M OHUX KOZ KOjUX je OCUM
pajre M3BpLLEHAa HEOMXOAHO HacTynawe ogpeheHe nocneauue (result crimes).™*® JeauHo
je pagra obaBe3aH eneMeHT 6e3 Kora Hema actus reus-a, oK nocneauLy nMmajy camo Heka
KpUBMYHA Aena, a TO UCTO BaxKM M 3a npatehe OKOMHOCTY (KOje Y CYLUTUHW NpeAcTaB/bajy
npeoctana Moryha o6enexja 6uha kpusuuHor gena).**

Tako ofpeheH nojam actus reus-a, Koju Buwle nogceha Ha eBPOKOHTUHEHTa/IHK
nojam 6uha KpMBMYHOI Aena Hero Ha CMHOHUM 32 KPUBWMYHO HEMNpaBO, CafpXu OnwiTe
enemeHTe o6jekTuBHe npupoge.**® Kopg cBakor mojefvHOr KpUBMYHOT Jena TW OMLTK
e/IEMEHTUN CYy KOHKPETU30BaHW, Tj. KakO Ce Y HayLu KPVMBMYHOI MpaBa YeCcTO Kaxe, Ty
Aonasn ao TUNu3Mpaka KPMBMYHOT Henpasa (oApefyjy ce oHa obenexja Koja cy TUNuUYHa
3a ogpeheHo Aaeno). Mako cy6jeKTMBHM enneMeHT (Mens rea) y OAHOCY Ha LeNoKYMHO
HEeMnpaBo HWje HY)XXHW CacTOjaK CBaKOr KPUBWMYHOT fefa Y eHrIECKOM KPUBWYHOM Npasy,
CBakuM [e/IMKT KPUBMYHOI MpaBa Mopa MnocefoBaT 0O6jeKTMBHY KOMMOHEHTY (actus

reus).**

e/leMEHT CaCTaBHM fle0 actus reus-a — OfCYCTBO OW/I0 KakBOr OCHOBA OMpasfara WM U3BUHEHA. Tako
"naHBun Bunujamc (Glanville Williams). Bug. A. T. H. Smith /1978/: On Actus Reus and Mens Rea, P. R.
Glazebrook (ed.) Reshaping the Criminal Law: Essaysin Honour of Glanville Williams, cTp. 98.

38 M. Molan, D. Lanser, D. Bloy /2000/: cTp. 27. MehyTuM, 1 KOf MOCMEAVYHNX KPUBMYHWX [ena
HEBPeAHOCT MoHallawa Ce jeflHaKo TpeTupa Kao W HespedHOCT nocneauue. D. Ormerod, K. Laird /2015/:
cTp. 53.

139 N. Haralambous /2010/: cTp. 20.

0 Ha HuBOY actus reus-a ce nNoce6HO He pasmaTpa NpobnemaTika NPOTUBNPABHOCTM Kao OMLUTEr efleMeHTa
KPMBUYHOT fena. YobuyajeHo ce Ta MaTepuja UCUTYje Y OKBUPY APYror nosa Koju YvMHWM NOjMOBHM nap
offences — defences, Tj. TeK HaKOH LUTO ce MOAPOBGHO UCMUTA YOMLITEHA CTPYKTYpa AEMKTHOI MOHaLLaHa,
rnpenasn ce Ha Mosbe OCHOBA KOjW MUCK/by4yjy NOCTOjawe KpuBmyHOT aena (defences), rae ce npasv pasnvka
n3mely OCHOBa KOju OnpaBfaBajy YYMHWOYEBO MOHallake (OCHOBM KOjU MCK/bYYYjy NPOTMBMNPABHOCT) U
OCHOBA W3BUHbetba (KOjU MCKbYYYjy KPUBULLY; MEHTaIHM efeMeHT MoTpebaH 3a nocTojakbe Aena wau
coumMjanHo-eTUYKM npekop). eHepanHO yuerwe O NPOTMBMPABHOCTM, Kao 3aceOHOM enemeHTy y Mojmy
KPVMBUYHOT [ena, HWje MpUCYTHO Y aHrI0CakCOHCKOj nuTepatypu. MoxXe ce ropopuTu camo 0 obpucuma
TaKBOr y4etba M TO Y OHOM Chyyajy Kaga ogpehieHn KpuBmnyapm Kao 3acebaH eneMeHT y OKBUPY actus reus-a
HaBOfle HemocTojatke OCHOBA KOju 61 Hermpanu 06jeKTVBHY KOMMOHEHTY KpuBWYHOr fgena. Bua. R. Card
/2010/: cTp. 51-55.

11 3. G. Murphy /1991/: Gorr on Actus Reus, Criminal Justice Ethics, Ne 1, cTp. 18.
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[ojam patbe, Koju npeAcTaB/ba CTy6 1 Hocehn enemeHT actus reus-a,** jeaHako ce
Kao M y Hayuu KOHTMHeHTanHe EBpone ofpehyje Kao noHallawe 4oBeka Koje je crosba
MaHutecToBaHO.

Myke 3ne Mucnm (evil thoughts) He NpefcTaB/bajy KPUBMYHOMPaBHY pagy, ™ jep
npema peunma jefHor cpeaOBEKOBHOT Cyauje ,,camMo haBo 3Ha LLUTa je Y rnasu yoseka.“**
Mpn Tome, NoHallake Koje je npeasuheHO Kao pafra M3BpLUEHa Mopa 6uTu pesynTat
BO/LHOI fenoBarba yunHuoua.**® MoTpe6aH je camo MUHUMYM BO/be, Tj. MOHalLake Mopa
6UTU BO/LOM MOKPeHYTO.'*’ YcMepeHOCT Bo/be Ka OCTBapery 3a6parbeHor pesynTara je
nuTae y oMeHy KpusiLe.** PednekcHe pagme, pagmwe y CTamwy CHa, HEBOILHO Fpyeke
mMuwnha, Kao 1 pagrwe npeayseTe Mof AejCTBOM (PU3NYKE Cuie KOjoj Ce Huje MOrio
OAyNpeTn He NpeAcTaB/bajy KPUBUYHOMPABHO pefieBaHTHY pafty. Y TakBOM Cryyajy
yuY/HUMaL ce MOXe Mo3BaTv Ha jefaH nocebaH BuA ofbpaHe Y KPUBMYHOM MOCTYMKY
(defence of automatism) WTo 3a mpoLecHy nocneauly wuma ocno6ahajyhy npecyay.'*

Paara je no npaBuy HEKW aKTUBHW, CMo/ba BUA/LUBK, TENECHW MOKPET, ann YCnoBe 3a

2 R. Heaton, C. de Than /2011/: cTp. 21.

3 3a hrno3odcko yuere 0 paarbi U MOAeNy npeMa KOMe, HapounuTo 360r T3B. CTATYCHUX [enukata u
JenvKaTa nocefjoBarba, NPBW YC/IOB actus reus-a NpefcTas/ba MOryhHOCT KOHTPO/E BNaCTUTOr MoHalliamba
Bug. D. Husak /1998/: Does Criminal Liability Require an Act, Philosophy and the Criminal Law. Principle
and Critique, (ed. A. Duff), Cambridge (etc.), cTp. 60-100.

%4 N. Haralambous /2010/: cTp. 19. Of MUCAK Koje CY HeKaxHMBe aKo Crosba HIUCY MaHWhecToBaHe Tpeba
pasnMKoBaTtu AennKTe Koju ce BpLue BepbanHum nytem. W. R. LaFave, A. W. Scott /1986/: cTp. 196.

YSH. L. A. Hart /1965/: cTp. 7.

16 R. M. Perkins /1939a/: cTp. 912; C. Finkelstein /2002/: Involuntary Crimes, Voluntarily Committed,
Criminal Law Theory: Doctrines of the General Part, (ed. S. Shute, A. P. Simester), cTp. 143. 3y3eTHo, 1
HEBO/bHO MOHalllatkbe Yy BpeMe OCTBaperba Obenexja KpWBMYHOP fena MOXe OUTU OCHOB 3a M3puuarbe
KPMBUYHE CaHKLIMje aKo je yumHunal, cebe CKPpMB/bEHO [JOBEO Y CTake HECMOCOOHOCTH 3a padky. Moryha je
[aKne 1N Heka npeTxofHa kpuemua. D. Ormerod /2011/: cTp. 57.

147 3. Dressler /2001/: cTp. 85.

18 M. Gorr /1991/: The Actus Reus Requirement: A Qualified Defense, Criminal Justice Ethics, Ne 1, cTp. 15.
CynpoTHO je TBPAWIO Y HEMaYKOj NMTepaTypy pasBujeHO (PUHaNHO yuere. PUHAINCTK Cy CBaKM 06K
/bYfCKOT MOHallakba CMaTpasim BpLUeHeM LWbHE AenaTHOCTW, Tako fa je y caM rfojam pajdrbe YHeceH
Cy6jeKTUBHM cafpXaj ymuwbaja. OBO yyere, Hactano TpupeceTux roguHa 20. Beka Koje je KacHuje
MpeTeHAoBano fa NocTaHe OMNWTa Teopuja KPUBMYHOP MNpaBa, U3rpafeHo je Ha Temesby MCUXONOLUKMX
nornefa Ha /byACKO noHalare. MNMpema (uHaNHOj Teopuju BUN0 Koje JbyACKO MOHALLAaHke je YCMEPEHO 0f,
camor crapTa Ka ofipefeHoM unmby (Y KpMBMYHOM MNpaBsy To je 3abparbeHa nocneamua). C. R. Snyman /1979/:
CTp. 213-214; M. CuHrep /1964/: iaeonowkn oCHOBM Hayke O (hMHa/HOj paatby, JyrocnoBeHCKa pesunja 3a
KPUMMWHOMOTMjy U KpMBMYHO npaso, Ne 1, beorpag, cTp. 3-18.

S Buwe o Tome Bug. A. Ashworth /2009/: cTp. 87-94.
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KPUBMYHOMPABHY paitby M3Y3eTHO MOXE MCMYHUTW U MacBHO APXKake, Tj. HeUMHEHE
(omission).™

Mpatehe OKONHOCTM Kao Moryhu cacTojak actus reus efiemeHTa Cy CBa OHa
KOHKpeTHa 06enexja fena Koja He NpeAcTaB/bajy pagky U3BpLUeHa uam nocneauuy. Hnp.
Kof KpumBu4yHor aena kpahe (theft) obenexje ma cTBap npunaga Apyrom, Tj. Aa Huje y
CBOJUHM YyuuMHMOUA je npareha OKOMHOCT HEeOonxofHa 3a MnocTojawe pfena. [lojefnHu
[ENVNKTK, TAe cnagajy v T3B. JeNIMKTY NOCefoBara, KoL KOjUX je LieHTpa/IHO 0benexje CKyrn
KakBMX npatehmx OKOMHOCTM (rge ce MoHallake He WUCMo/baBa Kao HEKO WCK/bYYMBO
UMbere UM Heunkbere) Hasueajy ce state of affairs crimes (crimes of situational
liability).™>* Mpumep npeacTaB/ba HeJ03BO/LEHO ApXarbe (BATPEHOr) OpyXja Ha jaBHOM
MECTY, KOf KOra Ce KaXKtaBa CamoO [pXawe, Tj. MMawe Yy nocegy ogpeheHe CTBapy Ha
oapeheHoM MecTy.™® CmuHo Baxkut 1 3a HeoBnalheHo Apxatbe OnojHe Apore. MoHaLLambe
ce y TOM CAyYajy He MoXe jeAHOCTaBHO OAPEANTH Kao Unbebe NN HeUnkberbe.

Mocneanuy Kao 06aBe3HO 06enexje Umajy camMo OHW [AeNVKTM KOju y CBOM Onucy
cagp)Xe HaCTynawe Heke NPOMEeHe WM CTaka Yy Crno/bHOM CBeTy (result crimes). Kopg
TakBUX (MaTepujasH1X) AenvKarta npe MCnUTUBaHa yCnoBa 3a Cy6jeKTUBHO NPUNUCKBaHE
Hemnpaea y KpuBMLY Mopa Ce YTBPAUTM Aa je KOHKPETHO HacTynena nocneguua yrnpaso
pesynTaT YUMHMOYEBE pafre, Tj. Aa je 6all HEeroBo MoHallawe AOMPUHEN0 HacTynarwy
nocneauLie y KOHKpeTHOM 06:nKy.™>* Ha HMBOY actus reus eneMeHTa KOZ MOCAeANYHIX
KPMBUYHUX Aena aHanm3upa ce fa nv nocnefuua npefcrasiba Aeno yYnmHuoua, Uan my ce
006jeKTMBHO He MOXe CTaBUTW Ha TEPET Kao pe3ynTaT HeroBor noHallara. Y 0BOM [Apyrom
CNy4vajy MCK/byyeHa je OAroBOPHOCT YYMHMOLA, jep Moc/neauua Huje pesyntar Herosor

KPUMUHANHOT NoHalliaka. MoTBpAa y3pouHe Bese U3meh)y YUMHUOYEBE pajbe 1 3abparbeHe

150 [loKTpMHa KPUMBMYHMX fleNa HeUMHberba je MPUNYHO pasBujeHa. KOHKPETHM OCHOBU M3 KOjUX U3BUpPE
rapaHTHa nosvumja cy BeoMa CIMYHU Kao M Y 3eM/bamMa eBPOKOHTUHEHTA/IHOT KPMBWMYHOT Mnpasa. Bug. N.
Haralambous /2010/: ctp. 21-31; R. Card /2010/: cTp. 41-49; D. Ormerod, K. Laird /2015/: cTp. 78-83.

LA, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 80.

152 NI, Haralambous /2010/: cTp. 44.

153 Takeun genukTv HUCY nocTojanu y common law-y, Beh Cy CTBOpeHN akTiMa napnamenTa. A. P. Simester, J.
R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 80-81.

™ To nogpasymesa aa je KOHKpeTHa MOCMEAMLA 3aMCTa 11 OCTBapeHa, jep YKONMKO pafba WU3BpLUeHa He
npov3ssege 3abparbeHy nocneauiy, O4roBOPHOCT YUYMHMOLA MOTY 3aCHOBATU CaMo MpPaBi/ia 0 KaXKHMBOCTU
MOKYLLIAHOT KPUBWYHOT fiefia.
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nocnegvue omoryhasa fa ce npefle Ha HUBO MCNUTMBaKa KpvBuue (nNowTo ce
NPOTMBNPABHOCT MPETNOCTaB/ba), Tj. YC/0Ba 3a CYOjeKTUBHO ypadyHaBawe. YTBphuBare
Kay3asimTeTa, 06jeKTMBHe Be3e M3Mely pagme M3BpLUEHa W Mocneuie, BpLUN Ce Kpo3
nBocTeneHy aHanusy.™® Ha npsom cTeneHy pasmatpa ce MuTame (hakTWUUYKe MOBE3aHOCTM
n3Mehy pagme u3BpLlewa M nocneauue, npumeHoMm Teopuje eksusaneHuuje (but for
test).™® Ty ce noctae/ba nUTarbe fa 1 61 KOHKPETHa MocaeauLa HacTynuAa v Aa y naHLy
OKOJIHOCTW KOje [OMPUHOCE HEeHOM OCTBAapery HeMa JbYACKE pajre Yuju ce Kay3amTeT
ncnutyje.™>’ dakTuuka NoBe3aHOCT U3Mely pafrwe 1 MocneuLe NocToju ako nocreauua
He OM HacTynuna fa pafka U3BpLlewa Huje npegysera. Ha apyrom HvBOY, Koju cregu
HaKOH YyCrnocTaB/batba NPUPOAHe NOBE3aHOCTW U3MeRY padre U nocneauue, y aHanmsy ce
yHoce ofpefjeHn HOpMaTUBHYU KpuTepujymn.™® Y 0Boj thasmn BuLLe HUje pey o haKTUuKOj,
Beh 0 MpaBHOj NoBe3aHOCTM M3MeRy pagwe yumHuoua u nocnegmue (legal causation) y
jefaH HenpeknHyTW KaysasHuW naHal (chain of causation). YKONMKO He MNOCTOjU Heka
OKOJIHOCT Koja 61 Ha MpaBHO peneBaHTaH HaYMH MPeKMHYMNa Kay3aiHW naHal, 0CTBapeHa
nocneauLa ce CMaTpa /oM YUnHNOLa 1 06jeKTUBHO My ce CTaB/ba Ha TepeT.'™

Mpemaa yuere 0 Kay3anuTeTy y EHIrneckoj Huje TeOpujCKn pasBmjeHo Kao Yy HEKUM
3eM/baMa €BPOKOHTUHEHTa/IHE MpaBHe Tpaguuuje, npe ceera y Hemaukoj, rae ce vy

0

nocnefte BPeMe XXMBO pacripaB/ba O T3B. TeopWju OGjeKTUBHOr ypauyHaBawa, > Koja

%5 M. Molan, D. Lanser, D. Bloy /2000/: cTp. 36; R. Heaton, C. de Than /2011/: cTp. 30-31. Mpema paHuje
Bagajyhem npucTyny, NTakbe KaysamTeTa Cce Kao YMHEHUYHO, a HE MPaBHO MWTakbe W CTOra SINLLEHO 610
KaKBWMX HOPMaTMBHMX MepWa, pasmarpaio npumeHoM 3apasor pasyma. D. Ormerod /2011/: cTp. 82.

1% R. Card /2010/: cTp. 56.

7 \W. Wilson /2008/: cTp. 98; A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 84.

158 HopmaTvBHa Be3a MOCTOj aKO YUMHMOUYEBO MOHALLaHke MPEACTaB/ba CYLITUHCKMA U 3HauajaH [ONPUHOC
HacTynakwy nocneguue. To nogpasymeBa MNpoLeHY Koja 3axTeBa oapefieHe BpedHOCHe kpuTepujyme. N.
Haralambous /2010/; ctp. 34. OBO je HEOMXOA4HO, jep je MpMMeHa LWMPOKO npuxeaheHe Teopuje
eKBUBaNEHLMje BPeAHOCHO HeyTpasiHa, Tj. He NMpaBu HUKAKBY KBaSIMTaTUBHY pas3finky m3mehy ycroBa Koju cy
JOMpVHeNy HacTynawy nocnegmue. Ocum Tora, 0Ba hopMy/ia MOXe fa MpYXXu 04r0BOP Ha NuTakbe aa nn cy
ogpeheHa /byAcka pafta M nocnegmua y3poyHO NnoBe3aHe Camo Ha OCHOBY Hama Beh Mo3HaTor »KMBOTHOT
uckyctsa. Bug. A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 85.

159 Y3pounm naHal, y npaBHO BpeHOBaHOj Bap1jaHTV MOXe NPEeKUHYTW Hp. He3aBUCHO yueluhe Tpeher nuua
y Beh MOKPeHYyTW Kay3a/HW TOK, 3aTUM OAFOBOPHO MOHallake CaMOor MacUMBHOI Cy6jekTa, HermpeaBuheHU
npupogHun gorahaj uta. N. Haralambous /2010/: cTp. 38-43; D. Ormerod /2011/: cTp. 85-99.

10 By, W. Hokuh /2015/: OCHOBHE LpTe yuera O 06jeKTUBHOM ypauyHaBary Y KPUBWYHOM Mpasy, Y:
KasHeHa peakuuja y Cpbuju. 5. geo, (yp. h. rwatosuh), beorpag, cTp. 255-271.



npeTeHAyje Aa npeBasufie OKBMPE MYKOr Kay3a/MTeTa M fAa Ce MpPOLMpWM W Ha gpyra
KpVMBUYHOMpPaBHA MOAPYyYja, M EHINIECKO CXBaTatbe, YC/IOBOM Y3ajaMHe (haKTuuke W
HOPMaTVBHE NMOBE3aHOCTU, KOHLIENTYa/IHO MOYMBA Ha CIMYHIM Npemucama.

Kao LWTO ce W3 NpeTXoAHOr [ena paja BUAW, OCKM TOra LUTO CE Y OKBUPY Hera
NnoceGHO He pa3MaTpa MuTarbe MPOTUBMPABHOCTW, W3MeRy aHIIOCAaKCOHCKOT 1
eBPOKOHTMHEHTA/IHOT Yuerha 0 06jEKTVBHOM eneMeHTY KpUBUYHOT aena (HenpaBy) Hema

CYLWUTUHCKE pa3/inKe.

2) Cy6jeKTnBHM (YHYTpaLltbN) efleMeHT KpUBUYHOT Aenia (mensrea)

»KpVBMYHO geno je oyboko cybjekTMBaH umH. KpuBMYHO fAeno 6e3 Kpusuue je
contradictio in adiecto. O HeBpe4HOCTW je/HOI MOHaLLakba ca acrnekTa KPMBMYHOT rpasa He
MOXe 6UTU rosopa 6e3 MocTojara Herose Cy6jeKTUBHE YCMEepeHOCTU Ha MoBpegy Wu
yrpoXaBatbe OHUX A06apa Koja ce KpUBUYHUM NpaBoM wTuTe. ot

3a O3HauaBarme CYOJEeKTUBHOT (MEHTANHOr) enemMeHTa KpUBMYHOT fena Yy
aHrIOCAKCOHCKOM KPUBUYHOM NpaBy TPaAMLMOHAHO Ce KOPWUCTW 13pa3 mens rea (guilty
mind).'®? Y nuTepaTypu ce UCTUYe fa HMjeAHO NUTaKbe KPUBWYHOMPABHE AOrMaTuKe Huje
TaKo BaXHO Kao MpeLm3HO oapehuBarbe 3Hauera mens rea enemenTa.’® Y ayxy umcror
ncvxonornsma ogpeheHn aytopy yecto nouctosehyjy nojam mens rea ca CTareMm CBeCTM
KOje YuMHWNaL, Mopa NocefoBaTy Aa 611 OroBapao 3a YUMHEHO AeN0 U KPUTUKYjY Npakcy
Cy/0Ba KOju Taj u3pa3 cxsarajy LMPe, Kao NPaBH1 CUHOHMM 3a CBE efleMeHTe Y CTPYKTYpU
kpuBuLe,*® 0byxBaTajyhu HIMe N MPEKOP 3a YUYMHEHO AeNo, Kao 1 MponyLuTare Aa ce
MOLLTYjy 3axTeBM GPVUBMBOT MOHaLLama, LITO je KapakTepucTuka Hexata.'® Wako je

[aHac onluTenpuxeaneHo Aa KaXtaBakby Yy KPYBUYHOM MpaBy MMa MecTa jeuHO aKo je

161 3. CrojaHosuh /2004/: KprBuLa nan KpUBMYHA OAroBopHOCT, Bpanuy, Ne 3-4, Beorpag, cTp. 17.

162 Be3 o63vpa Ha MaTWHCKY (hOpMynauujy npaswuna, W3rnefa Aa M3pa3 mens rea Huje 610 KopulheH y
PUMCKOM Mpasy, Beh werose npee NOMeHe Tpeba TPaXXMTU y CPefOBEKOBHUM yueruMa Lpkee. Bug. M. M.
Ahumosuh /1966/: cTp. 24.

183 F B. Sayre/1932/: Mens Rea, Harvard Law Review, Ne 6, cTp. 974.

164 Nla 61 ce 6o/be younna pasnuka uamely 13pasa mensrea (Koju ce y CTBapu CBOAM Ha 06/MKe KpUBHMLE) 1
KpMBULE Kao OMLWITEr eNeMeHTa, 3a 0Baj Apyru nojam ce 4yecto ynoTpebrbasa TepmuH fault element. Bug. M.
Jefferson /2009/: cTp. 89.

%D, Ormerod /2011/: cTp. 104; R. Card /2010/: cTp. 76.



yUYnHMNaL, umao ogrosapajyhu ofgHoc npema feny 360r Kora My ce MoXKe ynyTUTU Npekop,
aHr/10CaKCOHCKO KPMBMYHO MPaBo MO3Haje 3HayajaH u3y3eTak Of Hayena Kpueuue, NoLTo
KoL NOjeAuvHMX [envKaTa HUje HYXXHO [oKasaTh Ouo KakaB CyO6jeKTUBHW eNeMeHT Yy
0AHOCY Ha jefjaH U BuLLe Aenosa Herpasa (actus reus-a).’® Mnak, kpusuua je y cknagy
ca Beh NOMeHyTUM (hyHAaMeHTaTHUM NpasBuaoM (actus non facit reum nisi mens sit rea)™®’
HY>KaH YCNOB 3a MOCTOjakbe CBUX TEXUX KPUBUYHUX feNa, Kao U Befimke BehnHe Nnakiimnx
fenukata.'®®

AHa/IM3a UCTOPUJCKMX 1 MPaBHUX M3BOpa CBe A0 12. BeKa MoKasyje Aa Tafallre
KPMBUYHO NPaBO HWMje UMano u3rpaheHo LeNoBUTO Yyyere O CYOjeKTUBHOM €eNeMeHTY
KPWUBUYHOT fena, y 06714jy Koje MOCTOju y caBpeMeH M KpUBMYHOMPaBHUM cuctemuma,
AN, nako ctapuju U3BOpK He NPYXajy LOKa3 0 NOCTOjakby YBPCTOr Npaswia npema Kome
KPUBMYHOT fena Hema 6e3 oarosapajyher yHyTpallker O4HOCa YUYMHMOLA npema geny, 10
He Tpeba fOa HaBeAe Ha 3ak/byyakK [a W Yy HajpaHuWjeM Mepuofy HacTaHKa W pasBoja
KPMBUYHOI MpaBa Huje npuaaBaH 3Hayaj Kpusuuu. lMpupofa Benukor 6poja AaBHO
npeaBuheHNX KpPMBMYHUX [ena YyKasyje Ha HemoryhHocT ofpehuBarba  HUXOBUX
KOHCTUTYTUBHUX 06enexija 6e3 cy6jekTusHor enemeHTa.'”® Beh kpajem 12. Beka AOLLNO je
[0 030W/bHOr HanpeTKa y pasBojy KPYBMYHOMPABHOI NPOMULL/bakba O Kpusuum. Hajnpe,

CHaXaH yTunuaj pumckor npasa y3aurao je nojmose dolus-a 1 culpa-e Ha HajBuLLIE BUCKHE,

1% R. Heaton, C. de Than /2011/: cTp. 49.

187 OBo ce mpasuno mpsu nyT nojasbyje y Koykosom geny (Institutes) cpeauHom 17. Beka. G. P. Fletcher
/1971/: The Theory of Criminal Negligence: A Comparative Analysis, University of Pennsylvania Law
Review, Ne 3, cTp. 411.

1% Mpema jegHom, fopylle y NuUTepaTypy YCam/beHOM [NeAuLLTy, M3pa3 Mmens rea ce He KOPWUCTU 3a
obenexkaBatbe Cyb6jeKTUBHOI enemMeHTa KpMBUYHOr fAena, Beh Taj TEPMUH 03Ha4yaBa Herauujy MopasHe
KpvBMLE 1 OLCYCTBO NPeKopa KOoju je HEeOMXoJaH YC/0B 3a MPUMEHY KpUBWUYHE caHKuuje. Tako y 0BOM Buay
mens rea npeAcTaB/ba 3HaK fa MOCTOjU KakaB OCHOB KOjU OW WCK/bYYMO KPWUBMYHY OArOBOPHOCT,
M3BMHaBajyhn yumHmoLa 3a MHave NPOTMBMPABHO feno, na je y TOj BapujaHTV! TePMUH Mens rea y cTeapu
CUHOHMM 33 OCHOBe UCK/bydersa Kpusuue. Bug. M. R. Gardner /1993/: The Mens Rea Enigma: Observations
on the Role of Motivein the Criminal Law Past and Present, Utah Law Review, Ne 3, cTp. 664.

%9 E. J. Chesney /1939/: The Concept of Mens Rea in the Criminal Law, Journal of Criminal Law and
Criminology, Ne 5, cTp. 629.

10 F B. Sayre /1932/: cTp. 981. YNpKOC TOMe, HUje HEMo3HaTo Ja je Y TOM Nepu1ozy BeNnKu 6poj yunHunaua
ocyfheH UCK/bYUYMBO Ha OCHOBY [l0Ka3a 00jeKTMBHOI MPOY3POKOBaka, Yak U Kafa Huje nocTojana yCMepPeHOCT
Ka noBpeaw 3awwTuheHor gobpa. E. J. Chesney /1939/: cTp. 630.
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LITO je AOAATHO NOTBPREHO Y4ereM KaHOHCKOr npaBa O MOPaiHOj oAroBopHocTw.'”
LenukTn y umnjem jesrpy je CMeLTeH yMUL/baj, Koje je ybp30o CTBOpWia CyAcKa npakca,
noTBphYyjy UMeHMLY [a je Mucao O 3/104MHY YBeK 6Ouna 3acHoBaHa Ha [y60Ko
YKOPEHEHOM ETUYKO — MCUXO/OLKOM KOHLenTy. Ha noyeTky 14. Beka mens rea nocTaje
npeaMeT A06PO YOKBUPEHOT Yuetba O KPUBUYHOj 0AroBopHocTu. ™ KoHauHo je cpeanHoMm
17. Beka Beh OWN0 CKOBaHO (yHAAMEHTA/IHO MPaBWIO O HEOMXOAHOCTU KpuBMLE 3a
nocTojatbe KpuBMYHOr fena.’’

Y eHrneckoj Teopuju KpuBuYHOT npasa Beh Ayro je npucyTaH cykob m3mehy fse
pasnnunTe rpyre cxsatakba y OfHOCY Ha NMuUTake CyOjeKTUBHOI efleMeHTa KPUBUYHOT fena.
C jenHe cTpaHe, CybjeKTUBMUCTL YBPCTO APXKE YMNOpULITE Y CTaBy fa, 6apem kaja je pedy o
HajTeXMM (hopMama MCMnosbaBara KPUMUHASHOT MOHallaka, MeHTaIHW efleMeHT Mopa y
CBOM MVHMMAJIHOM HayvHy MaHW(ecTOBara Aa NpeAcTaB/ba 04pa3 YYMHMOUYEBOr CTara
ceectn (yunHunay Tpeba [da je CBeCTaH CBOr MOHallaka W CBMX eneMeHata 6uha
KpuBMuHOr Aena).™ C ppyre cTpaHe, 06jeKTUBMCTW MpOLieHMBare KPUBHMLE Besyjy 3a
ynopehmBare OCTBapeHOr MoHallawa Ca OHUM Koje ce mpu nocTojehrM OKOMHOCTMMA
MOF/I0 O4YeKMBaTU 0f pasymMHor rpafjaHMHa — Y4YuHWIAL 3acnyXyje npekop 3a
Hey[0BO/baBatbe 3axTeBMMa OpVXK/BMBOCTU (KOjU Ce 0f jefHOr MPOCeYHOr mnojeanHLa
pa3ymMHO 04eKyjy), 6e3 0631pa Ha TO LUTO 360r CBOje HEaKTMBHOCTW (HEMapa) eBEHTYa/HO
HMje HWU MMao CMo3Hajy O peneBaHTHUM 0benexjuma KpUBUYHOT fena. 3acTynHuumM Npsor
cxBaTawa TBpLe fa KpUBMYHOMpPaBHa OCyAa MMa onpasfara caMo ako je ped O CBECHOM
O4/lyumBarby 3a Henpaso. [pyru cmaTtpajy Aa W HecBeCHO OfHOLUeHke npema
KPVBMYHONPABHO]j 3abpaHn UK 3aroBeCcTy, Y Cryyajy rpyoor 3aHeMapriBaka Naxme Kojoj

j€ yunHunay, Morao yaoBO/bUTH, 3aCNy>XYje KpMBUUYHOMNPaBHY KaXXHUBOCT. HapaBHO fa je

1 M. R. Gardner /1993/: cTp. 654.

172 5, Frankowski /1986/: cTp. 421.

13 F B. Sayre/1932/: cTp. 982-994.

174 OBo je cxBaTame y CyLUTUHM 0pa3 paHuje JOMUHAHTHOT yueka ,,0 YOBEKY KOju je of npupode 06apeH
anconyTHOM Cno60A0M, MPMPOAHMM MNpaBMMa WM 4uCTUM pasymoMm. [Monasehn of 0BakBMX MPETMOCTaBKM
CacBUM je pa3yM/bUBO Aa KPMBWMYHO AE10, Kao MO APYLUTBO WITETHO UK, KacHmuje (KaHT), aHTMmopasnHo Aeso,
MOXXe M3BPLUMTY jeIMHO YOBEK KOju je 360r CBOje MOpa/iHe MOKBAPEHOCTW CBECHO OAYYMO fAa YMHM 3710, Na
cTora Mopa OUTUM U KakteH. KprMBMYHA OArOBOPHOCT je, Aakne, hopmanHO-nornyka aegaykumja ms Beh
NMoMeHyTe NPeTnocTaBKe O /byACKOj npupoan.” J/b. baBuoH /1965/: Hekn TeopeTckn Npobnemu KpuBmUyHe
0/}rOBOPHOCTY, JyrocnoBeHcKa pesnja 3a KpUMUHOMOTMjy U KpuBnYHO npaso, Ne 3, beorpag, cTp. 305-306.
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OBO Camo OnLUTa NojefHOCTaB/beHa CMKa [Ba pasinumuta NpucTyna, U Aa je y CTBapHOCTM
peanHnja Naneta KpMBKMLE Ha KOjOj Ce npenamajy HujaHce jeqHoOr n Apyror yyewa. Mnak,
CTaB [a je KpvBMUA Npe CBera ofgpas NpOTMBMNPABHOI Pacrofiokerwa yynHuoua, Koju ce
CBECHO Of/lydyyje 3a OCTBapete 6uha KpuBUYHOI [efia NOTBPAY Hanasn Uy CYLCKO]
npakcn.t”™

CynpoTHO BERMHCKOM yuekby eBPOKOHTUHEHTA/THOI KPUBUYHOT MpaBa, fa Ce 1ako
pa3INuUTL, MPaBHU U MOPASTHN CUCTEM HOPMU Y ofpeheHnm obnactumMa npennauhy, a 10
npenuTarwe J0onasv 40 u3paxaja u y chepn KpMBULE Ha Taj HAYMH LUTO Ce HeratusaH Cy[,
0 YYMHMOYEBOM MOHAlLawy 3aCHMBA W Ha COUMja/IHO-ETUYKOM  NPEeKopy, Yy
aHr/10CaKCOHCKOj NIUTepaTypun ce YrnaBHOM 3acTyna CTaB Aa je yTBphuBare KpuBULE CY[,
KOjU YK/byuyje NpaBHa a He MopanHa BpeHoBarba. ™" MojeAnHM NucLy cMaTpajy 4a mens
rea HMje MUCTO LUTO W KpMBMUA, Aa je TO, Ka0 LUTO je PeyeHo, CneuntuyHN MeHTaTHW
e/leMeHT KOju Bapupa y CBOM CafpxKajy Y 3aBUCHOCTY Of KPUBUYHOT [eNa, 1 Aa 3a NpoueHy
HEroBOr MOCTOjaka MOPasHW CTaBOBM HEe Urpajy 3HadajHy ynory. JacHo je fa ce 0Baj
e/leMeHT, NpemMa TakBOM CXBaTakwy, CBOAM CaMO Ha 06/MKe KpWBMLE W MpoLewyje ce y
CK/1agy Cca 3aKOHCKUM YC/IOBMMAa, a ja KOHa4aH Cyf O CKPMB/LEHOCTM MOHallaHwa 00yxBarta
W gpyre enemeHTe (Kao LUTO je MocTojake CBECTU O MPOTMBMPABHOCTM U HOPMATWBHU
acmeKkT KPWBULE Y EeBPOKOHTUHEHTaTHOj HayLu KpueuuHOr npasa).’’”’ Ykonuko Kog

YyYMHMOLA MNOCTOjM oAroBapajyhn MeHTa/lHW eneMeHT, mens rea Hehe OGUTKM HermpaHa

' D, Ormerod, K. Laird /2015/: ctp. 114. Y cnyuajy G [2003] of cTpaHe HajBulle CyACKe MHCTaHLE
3aK/byU€eHO je Aa 'y cepy 036U/bHOT KPpYMUHANIMTETA OCYa He MoYMBa CamMO Ha YMHEeHUUM [a je yYnmHunay,
MpOoYy3pOKOBao 3abpareHn pe3ynTar, Beh M fa je MocTynao CKPUB/bEHO. YMPKOC CHaXKHO] MOApLILUM KOjy
CY0jEKTMBUCTUYKIN MPUCTYN MMa Y MPaKCK HajBMLLMX CY0Ba, 3aKOHOAABAL, je Y NOCNeAHEe BPEME U Y OAHOCY
Ha TellKa KpuBMYHa Aena ycBojuno ogpeheHa Havena 06jeKTMBUCTUYKON yUeha (TakaB je Cny4aj ca BEMKUM
6pojem KpuBMYHUX fena Koje npeasuha Sexual Offences Act [2003]). UicTo, cTp. 114-115.

%6 H. Mannheim /1936/: Mens Rea in German and English Criminal Law-I1l, Journal of Comparative
Legidation and International Law, Ne 1, cTp. 78.

Y7 Nlge cy K/byuHe mpenpeke Koje CTOje Ha MyTY jejHOr HOPMATWBHOI CXBaTata KPUBMLE Y eHINIECKOM
KpuBMYHOM npasy. [pBa je n3pa3 ycTaHOBe Koja omoryhasa ocyfly 1 6e3 063upa Ha YUMHUOUEB CY6jeKTUBHM
ofHoc npema geny (strict liability), a gpyra je CTporo npaBHO pellere y 061acTV npaBHe 3abnyge, Koja
HayenHO He NpeAcTaB/ba M3BMHaBajyhn pasnor, Tj. OCHOB MCK/byuewa Kpmeuule. C. R. Snyman /1979/: cTp.
219.
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eBeHTYya/IHUM OACYCTBOM MOPa/THOI MpeKopa 3a YUnkeHo fAeno. To je NpaBHU Cy[, Ha KOju
He YTWN4y MOpa/iHa CxBaTara. '

EHrNecKo yyere 0 KpUBULM U HEHWM M0jaBHUM 06/1MLMMa, YIPKOC HacTojakuma
[a Ce u3rpagy jefHO LENOBUATO Yuyere M MOCTaBe OMLiTa MNpasw/ia, Mo3Haje M 4Yecto
3aCTynaH CcTaB, KOju yMamyje 3Hauaj CybjeKTUBHOI €/1eMeHTa y 0BOj FpaHu npasa 1 CBOAU
ra Ha obenexje 6uha, Tj. Aa je Mens rea OHO LUTO je cafpXXaHo Yy AetmHuunju ogpeheHor
KpMBMYHOr fena. M Kao LWITO CBakM [efMKT nocedyje cebu cBOjcTBeHa 06jeKTMBHA
obenexja, Tako ce KpMBMYHA Aena Mehy cobom pas3ninKyjy 1 npema 06/nKy KpusuLe Koju
npatn obenexja Herpasa, Ma Ce HacynpoT jeAMHCTBEHOM OMLITEM Y4Yery O KPUBULM W
KEHUM CTeMeHnMMa 4YecTO TFOBOPW CaMO O KOHKPETHUM CY6jeKTMBHUM YC/lOBMMA

179

HEeONXo4HUM 3a MOCTOjarbe ofpeheHor AennkTa.”” YMecTo 0 mens rea npema oapeheHum

cXBaTarblIMa UCTPaBHUje je roBopuTy 0 mentes reae.'®

Ocum Hajuewhux topmn Kpusuue, ymuwrbaja (intent)'®

182

n 6e30631pHOCTU
(recklessness), mens rea enemMeHT MNOjeAuHUX KPUMBMYHUX [ena 3axTeBa 3Hawe

(knowledge)*® nnn y6ehetbe (belief) kog yunHmnoua.’®* Y Hayum ce Boau cnop oko nuTarba

%8 D, Ormerod /2011/: cTp. 105.

¥ Byg. R. Card /2010/: cTp. 76; R. Heaton, C. de Than /2011/: cTp. 50.

180 £ B. Sayre /1932/: ctp. 1026; G. O. W. Mueller /1955/: Mens Rea and the Law Without It, West Virginia
Law Review, Ne 1, cTp. 40.

181 YMULI/baj, Ka0 LEHTPaTHU YCNOB KPUBMUYHOMPABHE OFOBOPHOCTM, MPeaMeT je MHTEpPecoBaHka He Camo
npasHuKa, Beh 360r Tora LUTO YMHW ECeHLMjy YOBEKOBOP MOHALlaka M OCHOB MOpasHe OArOBOPHOCTM,
npeLcTas/ba U Nnojam HezaobmnasaH y gpunozodckom auckypey. Bug. R. A. Duff /1989/: Intentions Legal and
Philosophical, Oxford Journal of Legal Sudies, Ne 1, cTp. 76

182 Mok nojevHa KpVBMYHA ena UMajy camo YMULLbajHIU 0BVK, KOf, MHOTUX eNMKaTa Cy6jeKTUBHM YCI0B
0/}rOBOPHOCTY je LUMpe NoCTaB/bEH, jep 0CMM YMULLI/baja mens rea obyxsaTa 1 recklessness (nog oeaj 06/mK
KpmBuLe 61 ce rpybo peyeHO MOTFIM MOABECTM CryYajeBU €BEHTYaNHOr YMMLL/baja M CBECHOI HexaTa Koju
nocToje y CUCTEMUMA EBPOKOHTUHEHTA/IHOT KpuBMYHOT npasa). T. Hornle /2008/: Social Expectations in the
Criminal Law: The ,,Reasonable Person* in a Comparative Perspective, New Criminal Law Review, Neo 1, cTp.
5.

183 3a pasnnky Of eBPOKOHTWHEHTA/HOr yueta O YMULL/bajy Koje 3Hamwe (CBecT) o obenexjuma 6uha
KPUBUYHOTI [ena cmaTtpa WHTeNeKTya HOM KOMMOHEHTOM YMULWI/baja, He u3asajajyhv ra u He gajyhu my
3acebHO MeCcTO, aHr10CaKCOHCKO CXBaTawe TPaAMLMOHAHO MOoMasy of Tora Aa y OfHOCY Ha CBaKu eneMeHT
Henpasa NocToju 1 kemy oArosapajyhu cy6jeKTUBHU efleMeHT, KOju 1Ma CBOjy CaMOCTA/IHOCT U COMCTBEHY
CafpXXunHy.

184 N. Haralambous /2010/: cTp. 66. MHOr® ayTopu MNak WCTWYY fa Camo YMULL/baj U 6e3063MPHOCT
3aCyXyjy MOpaiHW MPEKop, Kao UCTUHCKW HeraTvBHO BPeAHOBaHW 06/MUM CTaka CBeCTU yunHuoua. G. H.
Gordon /1975/: Subjective and Objective Mens Rea, Criminal Law Quarterly, Ne 4, cTp. 355.
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185 ykonmko ce

Aa nu ce Hexat (negligence) Moxe cmaTpaTn 06/IMKOM Mens rea eneMeHTa.
M3pa3 mens rea KOPUCTU Yy LUMPEM CMUCAY, Tako fAa 06yxBaTu pasimuuTe BapujaHTe
CKPVB/LEHOr OfHOLUEHa NpPemMa 06jeKTUBHMM eNeMEeHTUMAa KPUBUYHOI [ena, Kao YCNoB
KpMBUYHOMNPaBHe OAFOBOPHOCTW, OHAA HEMa CyMbe fAa je cafgpXkajeM Tor TepMuHa
obyxBaheH 1 HexarT. [lofe 1 ce o YXKer cxBaTara M3pasa mens rea, Kaga ce oH ogpehyje
Kao CTahe CBECTM yumHmoua (guilty mind), oHaa ce TakBo noasohere, 6apeM Kaga je pey o

HeCBECHOM HexaTy cMaTpa HeadekaaTHUM. %

Opermvak 3. OgHOC KpyBULE N KPUBUYHe ogrosopHocTu (criminal responsibility)

AHI/10CaKCOHCKa JOKTPUHA HeMA Pa3BMjeHO YUere O KPMBULM Kao BULLEM MOjMY,
Koju 6w, nonyTt Bnagajyher cxeatawa eBPOKOHTUHEHTa/IHE KPUBUYHOMNPABHE NnTepaType,
OL/IMKOBa/la  C/IOXKeHa CTPYKTypa  KOHCTUTYTUBHWX  efiemeHata  (ypavyH/bMBOCT,
YMULL/baj/HexXaT 1 CBeCT 0 MpOoTMBMpaBHOCTU). O KPUBMLUW Ce YriaBHOM AWCKYTYje Kpo3
NMPM3My KOHKPEeTHMX 06/IMKa Cy6jeKTMBHOI OfHOCA Y4YuMHWOUA mpema [feny, Tj. roTOBO
LIe/IOKYNHa HayyHa W MpakTUyHa pacrpasa Ce NojeAHOCTaB/beHO CBOAWM Ha pasmarparbe

KOHKPeTHUX opmn (cTeneHa) Kpusuue (mens rea enemenTa).’®” Ocum yo6uuajernx

185 MojeanHM KOMEHTATOPW EeHINIECKOT, 1 YOMLUTE aHrNI0CAKCOHCKOT KPUBMYHOT npaBa, HexaT, ceogehu ra
CaMO Ha 06/IMK KOju Mo3Haje N eBPOKOHTMHEHTA/IHO MPaBO — HECBECHM HEXAT, He CMaTpajy M3pa3oM CTarba
CBECTU YumHMOLA 1 06/IMKOM KpuBHMLE (Mens rea eleMeHToM), C 063MPOM Ha 06jeKTUBHY KOMMOHEHTY Koja
npatu oBaj 00/IMK — HEMOLLTOBAHE 3axTeBa Ay>KHe naxme. Bug. N. Haralambous /2010/: cTp. 48. Y cTapom
cucTemy common law npaBunia HexaT NpefcTaB/ba pefak YC/oB 3a YCNocTaB/barbe KPUBUYHE OArOBOPHOCTH,
ann ra 3ato yellhe KOpUCTM 3aKOHOAaBal, Y OAHOCY Ha KpMBWYHA [efna Koja CTBapa CBOjOM AenaTHoLuhy.
McTo, cTp. 66. Bulle 0 pa3no3nma 3a HanyLuTawe HexaTa Kao 06/1MKa KpMBMYHe 0AroBopHocTM Bua. J. Hall
/1963a/: Negligent Behavior Should Be Excluded From Pena Liability, Columbia Law Review, Ne 4, cTp.
632-644.

188 D, Ormerod /2011/; cTp. 147. MNaKo n3MeLLTae HexaTa U3 chepe mens rea efleMeHTa usrnefa Heo6uuHo,
N Yy €eBPOKOHTWHEHTA/IHO] AOKTPWMHM Ce MCTUYe chneumduyHa CTPYKTypa HexaTHOr JenvkTa, Koja ce
JeNMMMYHO pacnpas/ba M Ha niaHy 6mha KpMBUYHOT fefla Uy OKBMPY MPOTUBMpPaBHOCTU. Bug. W. Bykosuh
/2008/: CTpyKTypa HexaTHOr KpMBUYHOr fena, ApxvB 3a npasHe 1 ApywTeeHe Hayke, Ne 3-4, beorpag, cTp.
223-276.

87 MocToje nodylle M PeTKM aHFNOCAKCOHCKW ayTopW KOjU YMecTo TPavLMOHasHOr K3pasa mens rea
ynoTpe6/baBajy TepmuH fault element, y nokyllajy ga Harfiace He camO KOHKPETHe (hOpMme MCrosbaBatba
KpmBuLe, Beh 1 teH LUMPW CagpXKaj 1 3Havaj y KprenyHoM npasy. Bug. W. Chan, A. P. Simester /2011/: Four
Functions of Mens Rea, Cambridge Law Journal, Ne 2, cTp. 381-382.
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06/1MKa mens rea efnemeHTa, Teopuja He npeasmha HUKaKBe AOAATHE UMHEHMLE Koje 6u
6rne ycnoB 3a Cy06jeKTUBHO ypayuyHaBarbe, Tj. MPUNUCMBarbe AeNa YY4yHUoLY Y KpuBuLy.

KpuBuua (mens rea) ce y cknagy ca MCHUXOOWKUM Teopujama™®®

HajyeLuhe
ofpehyje Kao cTare CBECTU YUMHMOLLA Y BPEME 13BpPLLEHA AeNa U Y BPeLAHOCHO He060jeHOoj
penaumju ca OCTBApeHWM HenpaBoOM. YpaudyyH/bMBOCT, Kao HeomnxojHa MpeTnocTaBKa
KpMBULE, He pa3marpa ce MocebHO Y OKBMpUMA MeNs rea efiemMeHTa, Beh ce 0BO MuTawe
TEOPUJCKN MCNNTYje Ha HMBOY OCHOBA KOjU WUCK/byyyje MOCTOjate KPUBUYHOT [ena u
KPVUBUYHY OArOBOPHOCT, OAHOCHO Y rpaHuuamMa WHCTUTYTa HeypayyH/bMBOCTU, Kao
Herauuje yumHmoueBe cnoboge wm3bopa wm3melly npaBa W HenpaBa. CBect 0
NMPOTMBNPaBHOCTM Ce He cMmaTpa OMTHWM CacTOjKOM KpuBuue (Ta je CBECT MOTMYHO
MpeneBaHTHa, OCUM Yy CNydajy Kafa je A4e0 3aKOHCKOr 6uha KpuBMYHOr fAena), na Hu
orpasjaHun pas3nosv U3 KOjUX y4YmHWNaL, Huje 3Hao Aa ce 04/1y4no npoTvB npaBHOT Ao6pa,
y OyXy KpyTOr npaswusa ignorantia iuris non excusat, He MpeAcCTaB/bajy M3BUHaBajyhu
pasnor. Ha Taj HauuH je yyere 0 KpUBMLM, NINLLEHO HOPMATMBHOI CyNncTparta, NpakTU4HO
YTOM/LEHO Y YUere 0 06nMLmMMa KpUBULE, KOjU ce TpaauLuMoHanHo ofpehyjy y cknagy ca
CY0jEKTUBUCTUYKAM MPUCTYNOM, FAe Ce HapouuTO BOAW payvyyHa O WHTE/IEKTYaSIHOM
e/IEeMEHTY, Tj. CBECTM YUYMHMOLA O CBUM KOHCTUTYTUBHUM 06eneXxjuma fena u HapounuTo
npegsuharwy nocneguue, 6e3 pasmaTparwa MNUTaka eMOLMOHIHOI OfHOCa YyuMHMoua
npeMa pagwy M nocneauun. 3aHeMapuBare BOJIYHTApUCTUUKE KOMMOHEeHTe 06/mKa
KpuBuue (OCMM Ha MnJaHy [AMPEKTHOr YMWLL/baja), Kao U HOPMAaTVMBHUX efleMeHaTta,
MPOU3BESIO je U CXBaTake fa Ce HexaT YOrLiTe He cmartpa 06/IMKOM KpuBuLUe, Beh ce npe
CBera pacnpassba Kao (hopma noHatuama.

3a 0BaKO OKPHEH NojaM KpMBULE Y aHIT0CAKCOHCKOM KPUBMYHOM MpaBy YecTo cy
y ynoTpe6u u apyru nspasw: culpability, criminal liability u criminal responsibility.'*®
Nako ce OBM TEpMUHM HA Haw je3suK YrnaBHOM MOABOZE NOJ MojaM KpUBUYHE

OZrOBOPHOCTK, M3Mely HWUX MOCTOjU M3BECHA He camMO MOjMOBHA, Beh U CyLITUHCKA

188 Bywe o Teopujama kpusmue Bug. H. fenrh /20096/: Hosa peluetba ONWTUX MHCTUTYTA y KpusuyHoM
3aKOHUKY Cpbuje, beorpag, cTp. 51-64.
18 Mowekap, ce ynoTpe6/basa 1 13pa3 accountability — npunncumoct.
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pasnvka, KOjy MaK Huje nako M3pasuTU CPrCKOM KPUBMYHOMPABHOM MOjMOBHOM
anaparypom, Beh ce Taj 3a4aTak Mopa OMMCcHO PeLLmnTHK.

Culpability matse nogceha Ha Halle cxBaTare KpUBUYHE OA4roBOPHOCTY, a BuLLE Ha
nojam KpusmLe, unn ckpubeHocTn.* MojmosHu nap liability-responsibility cagpu ncto

OCHOBHO je3rpo, anu Kpuje 1 1HO U3HUjaHCupaHy pasamky.

2

[ok TepmuH responsibility
03HauyaBa O[FOBOPHOCT YuMHMOLA 3a fen0,'* Koja je 3acHOBaHa Ha MOTBPAW HErOBOT
CKPWB/bEHOr CYOjeKTMBHOI ofHOca npema feny (Npyv 4Yemy Huje HeonxogaH ocehaj

KpUBMLE KOZ yunHumoua),'*

n3pas liability uma HewTo Wwmpe 3Hayewe, jep obenexxasa
OArOBOPHOCT HE Ccam0O Ha OCHOBY KpuBuue, Beh o6yxBata M OArOBOPHOCT 3a
MNpOy3pOKOBatbe, Tj. 06jeKTUBHY 04r0BOPHOCT.™ Y 0CHOBM, 0BO AndepeHLMpatbe 3a Koje Yy
HalleM je3nKy He MocToju ogrosapajyhu nap nojMoBa, OAroBapa CxBaTaky M3PaKEHOM Yy
HeMauyKoj nuTepaTypu, Koje npasBu UCTY pasnnky usmehy TepmuHa Verantwortlichkeit u
Haftung. O6a n3pa3a nMajy y Halwem NpeBoAy UCTO 3Hayere — OArOBOPHOCT, afv Halla
KpVBMYHOMNPaBHa TEPMUHOMOrMja HMje CKoBasa 3acebHe MojMoBE 3a OArOBOPHOCT Koja je

195

nocneguua ckpmerbeHor noHawana (Verantwortlichkeit)™ n oHy Koja je pe3yntaHTa u

HECKPUB/LEHOT OfJHOLLEHA MPeMa 0CTBapeHoM Henpasy (Haftung).*®
NHaye, cam nojamM KPUBMYHE OArOBOPHOCTM U HETOB OAHOC Ca KPMBULOM Huje

HECMopaH HM Y eBPOKOHTUHEHTANHOj HayLM KPUBMYHOT MpaBa. 3a Taj Mojam Cce Y CPrCKoj

% Tako n AhumoBKh, KOjU YMECTO KPWBMLE WMaK KOPWUCTW paHWje paluMpeH MojaMm Y Halloj HayLy
KPUBWYHOT NpaBa, a To je nojam BUHOCT. Bug. M. M. AhumoBsuh /1966/: cTp. 20.

91 Mlopylie, 0BM TEPMMHM Ce YaK M Yy aHI/IOCAKCOHCKOM MPaBHOM AWCKYPCY MOHeKaj TpeTupajy Kao
cuHoHumK. Bug,. O. C. Snyder /1962/: Criminal Responsibility, Duke Law Journal, Ne 2, cTp. 204.

192 OBaj n3pa3 ce MoHeka NPeBOAM 1 Kao ypauyHbreocT. Bua. M. M. Ahumosuh /1966/: cTp. 20.

1%.0. C. Snyder /1962/: cTp. 214.

194 jability ka0 npaBHa 06aBe3HOCT (O4rOBOPHOCT), NOYMBA Ha 06jeKTUBHUM NpeTnocTaBkama, 6e3 0631pa Ha
TO Aa M je pey o rpaRaHCKOMNpaBHOj WM KPUBWMYHOj OAFOBOPHOCTM (MCMpaBHMje 61 610 roBopuTh O
KPMBUYHOMPaBHOj OArOBOPHOCTK, a/in Ce 13pa3 KprBMYHa OAFOBOPHOCT 0A0Mahno y Halloj nutepaTtypu). Te
MpeTnocTaBke Cy pajra, Mocneguua 1 yspouHa Be3a u3Mely pagwe u nocneguue. Wcto, crp. 204.
Yoctanom, 3aTo ce kopucTe wu3pasu absolute/strict/vicarious/corporate liabiliy, a He responsibility. Y
nuTepatypu ce cpehe M cxeatawe fAa je responsibility y cTBapy camo HeonxofHa, annm He U HyXHa
npeTrnocTaBka 3a nocTojake liability. Bug. R. A. Duff /2007a/: Answering for Crime. Responsibility and
Liability in the Criminal Law, Oxford, ctp. 20.

1% Bug. C. Roxin /2006/: Srafrecht. Allgemeiner Teil. Band |. Grundlagen. Der Aufbau der
Verbrechenslehre, Miinchen, cTp. 852.

19 11. Masnosuh /2008/: MpasHn peurnK. Hemauko-cprcku, beorpag, cTp. 234.
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KPMBUYHONPABHO] IMTepaTypy Uctuue fa Moxe 6utn ogpeheH y yxxeM (Cy6jeKTMBHOM)
nn wmpeMm (06jeKTUBHO-CYOjeKTUBHOM) CMUCAY. Y MNPBOM C/yyajy, MojaM KpuBUYHE
OArOBOPHOCTU Ce CBOAWM Ha [Ba e/IeMeHTa: YpauyH/bMBOCT M YMULL/bA] WKW HEXaT Kao
06/1MKe KpuBULE, Tako fa Ce Y CYLUTUHW MOK/ana ca KPUBUYHOMPAHVM MOjMOM KpUBULIE
(TO je y OCHOBM 6GMO peLLere paHujer CPricKor KPMBMYHOI 3aKOHOAABCTBA). Y APYrom
CBOM BMAY, NOjaMm KpMBUYHE OArOBOPHOCTM 0byxBaTa CBe 00jeKTMBHe (Henpaso) W
cy6jekTuBHe (KpMBMLA) YCNOBE KOjU Cy HEOMXOAHM 3a NPUMEHY KPUBUYHE CaHKLMje, LUTO
y CTBapyv 3Hauu fa je OCTBapeHO KPWBUYHO [EN0 Y YKYMHOCTU CBOjUX KOHCTUTYTUBHUX
enemerara.’® MowTo Hema onpaBdarba 3a MPUXBaTatbe YXKe BapujaHTe MojMa KpUBUYHE
OAr0BOPHOCTU, jep Ce OH Y TOM C/ly4ajy CBOAM Ha KpuBULY 6e3 Koje KPUBUYHO AeNno He
MOXe MocTojaTh (OTYA KOZ Hac 6all U Ha3nB KPUBMYHO Aef0, a He Ka3HeHo Aeno), Wwto 6u
CTBOPW/IO KOH(PY3Mjy Yy oOnwTem [Jefly KPWBMYHOP MpaBa, OCTaje Aa Ce KpUBMYHA
OLrOBOPHOCT CXBaTW JefMHO Yy LUMPeM CMUC/Y, KaO KOHCTatauuja fa je yduHunay,
CKPWB/bEHO OCTBapMo o0b6enexja Henpasa. IMa n Tad, oBaj TEPMUH je BN KPUBUYHOM
MPOLEeCcHOM Npasy, rAe ce y NoCTYrNKy YTBphyje 04roBOPHOCT YUYMHMOLA 3a [eN0 Koje My je
CTaB/bEHO Ha TepeT, Hero MaTepujalHoOM KpusuuHoM npasy. *® Y 0Boj apyroj rpanu npasa
LeHTpa/IHO MeCTO 3ay3uMma rojaMm KpuBMLE, ,0Ha je OCHOB W YCNOB KPMBUYHE
04roBOPHOCTK, 0Aroeapa ce He 360r camor gena Beh 3aTo LWITO je YYMHWUNAL, KPUB 33 OHO
LUTO je YYUHMO WA NPONYCTUO Aa YYMHU, KPUBMYHA OAFOBOPHOCT je KOHCTaTaumja, Cys o
Kpmuun. CylITUMHCKA CTpaHa OArOBOPHOCTU je Be3aHa 3a Kpusuuy. OfroBopHOCT
nofpasymesa NpUNKCKBabe KPUBULIE, KPUBMLA je OCHOB 3a oarosopHocT.“ *® Mpema Tome,
nojaM KpWBMYHE OLrOBOPHOCTU Yy MaTepuja/IHOM KPUBUYHOM MpaBy MMa oOnpasfatba
jeiMHo ako ce ogpean Yy 06jeKTUBHO-CY6jekTBHO] BapumjaHTh,*® Kao ckyn CBUX

MPeTNOCTaBKM 3a NPUMEHY KpUBMUHE CaHKLMje, YMMe je OBaj NojamM CBEAeH Ha paHr

1973, CtojaHosuh /2004/: cTp. 7.

1% Buwe o Tome Bug. H. Jenrh /2008a/: Kpueuua y KprBUYHOM 3akoHUKY PC 1 HeH 3Hauaj 3a KpUBUYHM
noctynak, y: KpuBnyHOo 3aKOHOAABCTBO, OpraHusaumja npasocyha 1 erkacHOCT nocTynawa y KPUBUYHUM
cTBapuma, Cprcko yapy>Kewe 3a KpUBUUYHOMPaBHY Teopujy v npakcy, 3natmbop, cTp. 92-95.

19 3, CrojaHosuh /2004/: cTp. 8.

20 Ogaj mojam je HEOMXOfaH M fa 64 Ce HarpaBuna pasnvka M3Mely KpWBMYHE U [PYruX BUAOBa
O/rOBOPHOCTM (MOMMTUYKE, MOpPasiHE WTA.). Jacrmepc pasfvKyje KpUBWUYHY OLTOBOPHOCT 0Of MNOUTUYKE,
MopasiHe 1 MeTadmsnuke Kpmeuue. Bua. K. Jacnepc /1999/: MuTatrbe Kpusuue, beorpag, cTp. 21-25.
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[eKnapaTBHOI €/1EMEHTa, jep Ce CYLUTUHCKA MuTara CybjeKT1BHE YCMEPEHOCTN YUMHMOLA
peLLaBajy Ha nnaHy Kpusmue.?* O oBakBOr cxBaTatba KpUBMYHE OAroBOpHOCTM (criminal
responsibility) ce yrnaBHOM MOMa3K M Y aHINIOCAKCOHCKOj nnTepaTypu.?®? Criminal
responsibility 3Haun fa je yuymHunay, o6jeKTUBHe enemMeHTe KpMBUYHOT Aena (actus reus)
ocTBapuo noctynajyhu ca ogrosapajyhum o6/MKoM Kpusuue (mens rea), Kao U [a He
MOCTOj1 HUjefaH OCHOB Koju 61 UCK/bYUMo OATrOBOPHOCT yumHuoLa (defence).’® Buasbneo
je fakne fa jeaHaKo Kao MYy CPricKoj TEOPUU N EHTNIECKO YUerse O CYBjeKTUBHOM efIEMEHTY

MPeTNocTaB/ba Nojam KPMBULIE NOjMY KPUBUYHE 0T OBOPHOCTY.

2! KpuBMLA NpeACcTaB/ba He CaMo OCHOB KpUBMUHe KasHe (Keine Strafe ohne Schuld), Beh 1 Mepy kasHe,
MOLITO Ce Ha NJiaHy OfMepaBarba KasHe BOAM padyHa W O CTeMeHy KpMBULE YYMHMOLA, KOju NpeacTas/ba
ropwy, Henpekopaunsy rpaHuuy (Die Srafe darf das Mal? der Schuld nicht Ubersteigen). J. Wessels, W.
Beulke /2011/: Srafrecht. Allgemeiner Teil. Die Sraftat und ihr Aufbau, Heidelberg, cTp. 149.

202 Kapa je pey 0 OMLITEM Y4ery 0 KPUBUYHOj OArOBOPHOCTH, Ca (1N030(CKIMM NPYMecama, aHr10CaKCOHCKM
ayTopu YrnasHOM npase pasnuky uamely Tpu rpyne Teopuja. OCHOB OArOBOPHOCTU CE Hajnpe npoHanasu y
CMOCOBHOCTM (KamaumTeTy) yurHMOLA fa npesy3me pagty, LWTOo nojpasymMeBa v NocTojake CnocobHOCTM fa
Ce YUMHU 1 apyraduvje, Tj. CNOCOBGHOCTU Aa Ce nperno3Ha NpPOTUBMPaBHOCT NOHallakwa (capacity theories).
[pyru aytopu cmaTpajy fa je yuMHunal, KpMBMYHO OArOBOPaH jeAMHO 3a 3abpareHO MoHallake Koje je
nocnefuua werosor cnobogHor nsbopa (choise theories). KoHauHo, Tpeha rpyna aytopa 3acTyna cTaBs fa ce
YUMHMAAL, KaXKHbaBa CaMo 3a OHY pagmy Koja je pediniekcuja HeroBor npoTMBMPABHO YCMEPEHOr KapakTepa
(character theories). V. Tadros /2005/: Criminal Responsibility, Oxford, ctp. 22; J. Herring /2011/: Criminal
Law, Oxford, ctp. 7-8. OBO nocneawe cxBaTawe Y ofpeheHMM BapujaHTama u3rfega MoOTMNYHO
HEeMNpMXBaT/bMBO, HAPOUMTO KO Ce OArOBOPHOCT Be3yje He 3a YUMbeHO feNo, Beh 3a KapakTep YYMHMOYeBe
NIMYHOCTW. TO CxBaTame Mogpasymesa W MPUMNMUCMBabe OLMOBOPHOCTU TeK HAaKOH f06pOr ynosHasara ca
ANYHOWRY yumHMOUa, Tj. 3a YTBphMBaKbe KPMBMULE HUje peneBaHTHO CaMO BpeMe Mpeay3nMarba pafdte
n3BpLLUEHa, Beh 1 OHO BpeMe Koje je MOTPe6HO Aa cy CrnosHa npasy KapakTep yunHuoua. McTo, cTp. 49, 51.
Nako 0BO yuere MMa M3BECHe NpucTanuue y (uno30CKMM KPYroBMMa, OHO je Y eBPOKOHTUHEHTa/IHO]
HayuM HamyluTeHo, jep je KPMBMYHO MpaBO YCMEPEHO Ka fAeny, a He YYMHUOLY W TUMY HEerose JMYHOCTY.
,CouujanHo-eTMUKM npekop ce ynyhyje yunHuoLy KpvBMYHOT fenia 360r OHora LUTO je YYMHMO, a He 360r
OHOra LUTO OH Kao NMYHOCT jecTe.” 3. CtojaHoBuh /2004/: cTp. 15. OHO MNak uma u ybnaxeHy BapujaHTy,
npema Kojoj je OAroBOPHOCT YBEK NOCNeAMLIA YUMHEHOT [ieNa, aiv caMo NoJ, YCN0BOM fia Ce KPo3 0CTBapeHo
[eno ncnosbaea KPUMUHAMHW KapakTep yumHuoua. V. Tadros /2005/: cTp. 51.

203 1, Wallace, C. Roberson /2012/: cTp. 4.
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Ogervak 4. JeHCTBEHN KOHLIENT KasHeHor fena. OAcycTBoO Aeobe Aenmkara

[lBogeob6a KaxKbUBUX AennkaTa Koja je buna npucyTHa y common law cuctemy u
koja je o6yxBaTana felonies 1 misdemeanours™ HanyLuTeHa je y eHrneckom npasy 1967.
rog. (Criminal Law Act).”® Pasnuka n3melly oBWX KaTeropuja fenMkara y OCHOBM Ce
noknanana ca MOJeNIOM Ha KpWBMYHA [ena W Npekpliaje, Koja nocToju y

eBPOKOHTWUHEHTAIHUM  MPaBHUM  cucTemuma.’®

Felony je npefcrtaB/bao 036U/baH
3nounH,®’ nok je misdemeanour 03HayaBaH Kao MarbM, NaKLM AennKT. 3a 06e KaTeropuje
fenunkara bune cy npeasueHe gpyradnje BpCTe pernpecuBHNX mepa. BpemeHoM ce pasnnka
n3mehy 036M/bHOI KPMBMYHOT [efa U 06UYHOr npectyna n3rybuna, Tako ga je y Apyroj
nonosuHn 20. Beka 3aKoHogasal, m3bpucao oy nogeny.’® Op Taga y eHrneckom
KPVMBMYHOM MpaBy MOCTOjW jeAMHCTBEH 06/IMK AENNKTa 3a Koju ce, 6e3 063mpa Ha TEXMHY
[ennKTa, 036U/bHOCT Harnaja Ha 3awTruheHo Ao6po 1 3anpeheHy KasHy, ynotpe6/baBa UCTU
nspas — offence (crime).?®® Tako ce nog oOBaj Mojam jegHaKo MOABOAM U YMULLIbajHO

NMLLEHe KMBOTA [Jpyrora M HerowiToBake cao6pahajHMx nponuca O rpaHuLama

2% Mpema common law-y 13BaH OBe MojJene Hanaswno ce, 360r CBOje TEXMHe, jep NpeAcTaB/ba Hanaj Ha
nocTojarbe Hauuje, jeAnHO KPMBUYHO feno Benemsdaje (treason), Mafa je M OHO y CYLUTVMHWU NpeAcTaB/bano
felony. W. R. LaFave, A. W. Scott /1986/: ctp. 30; J. Dressler /2001/: cTp. 3.

25 R, Heaton, C. de Than /2011/: cTp. 5.

2% Hemauko KPUBMYHO MPaBo Npasu pasnuky uamehy 3nounHa (Verbrechen) u npectyna (Vergehen). Mpau
npeLcTas/bajy NPOTUBMPaBHaA fiena 3a Koje je 3anpeheHa ka3Ha 3aTBopa y Tpajarby 0f HajMare jefiHe rofuHe,
[OK je 3a pyre nponucaHa 6naxa Ka3Ha 3aTBopa Uv HoB4yaHa kasHa (SXGB, § 12).

27 Common law je 3a 0By KaTeropujy Aenvkarta npefsuhanc CMpTHY KasHy. AN KaTanor Takeux genay 12.
n 13. Beky 610 je cBefleH Ha u3y3eTHO Manu 6poj (felonious homicide, arson, mayhem, rape, larceny,
burglary, prison escape, sodomy). Hajsehn f[eo Aenvkata umHMNa Cy faklla KpuBMYHa fena
(misdemeanours). S. Frankowski /1986/; ctp. 408; J. Dresser /2001/: cTp. 3. Ho, Beh y 18. BeKky 6poj
KPMBUYHUKX fena Koja Cy buna KaktbaBaHa yCMphewem yUmMHMOLA Npenasno je cTo wesgecet. S. Frankowski
/1986/: cTp. 428.

28D, Ormerod, K. Laird /2015/: cTp. 36.

2y kpusnuHom npasy CAJl nogena Ha felonies u misdemeanors je jow yBek MpUCYTHa 1 MPOW3BOAM
ofpeheHe maTepujanHonpasHe 1 npoLiecHonpasHe pasnuke (Bug. W. R. LaFave, A. W. Scott /1986/: cTp. 30-
32; T. J. Gardner, T. M. Anderson /2009/: Criminal Law, Wadsworth, ctp. 15.), npe cBera kaja je pey o
MPOMMCaHOj KasHW, jep Cy CBa fena y MHOIMM (hedepalHUM jefuHMLAMa noferbeHa Ha ogpeheHe Texe v
Nakie 06nvke. Hnp. ybucTso NpBor uam apyror cteneHa, uiv nogena misdemeanors Ha A, b, LL o6nuke. H.
Wallace, C. Roberson /2012/: cTp. 7. Heke fgpaBe 0BOj [ABOAe0OM fAenvkaTa npuaogane cy W jeaHy
KaTeropujy Hajnakwux pfenukata (violations, infractions), kof Kojux je 3abpateHO MponMcuBakbe W
nspuLiake KasHe nuera cnoboge. J. Dressler /2001/: cTp. 3.



[103BO/beHE 6p3uHe KpeTamwa.”’® Mako je KpPMBMUYHOMPaBHW CUCTEM Ha OBaj HauuH
nojeHOCTaB/bEH, OACYCTBO OWMNIO KakBe MaTepujaiHONpaBHE pas3fvKe M3Mehy kateropuje
TEXWUX U NaKWmnx gennkara (KpMBUYHMX Aena 1 NpekpLuaja) LONpPUHENOo je ToMe fa ce UCTu
MPUHLUMNM HAYe/THO NPUMERYjY Ha YMTaB KPYT KaXXbUBKX AeNa, WTO je [OBeo U 4o Tora
[ia Ce U3BECHWN MPUroBOPY KOjW Ce OAHOCE Ha NpaBHe MHCTUTYTE KOjU YrfiaBHOM BaXe 3a
jeoHy Karteropujy Aenvkara npeHecy Ha o6puce 4MTaBOr CUCTEMA M HayeNHO jefHaKo
norahajy u nogpy4ja y Kojuma nHade He Baxke (Hnp. strict liability, o uemy he y HacTaBky
paga 6uTM BuUwe peun). Ha Taj HauMH Cce M3 nogpydvja y Kojuma je U3
KPMMUWUHA/THOMOMMTUYKMX ~ pa3fnora [OHEKNe OnpaBAaHO W3BECHO  (prieKcubunHuje
npuapXaearbe OCHOBHUX KPUBUYHOMPABHWX Hayena MOHEKaf MNpecnnkasajy KpUTUYKe
onacke v nNpunucyjy ce n NPeoLTPo YATABOM CUCTEMY KPUBUYHOT Mpasa.

Ho, n3BecHa Knacugukaumja fenmkara y eHreckom KpyBMYHOM MpaBy NoOCTOju Y
MPOLECHOM 3aKOHOAABCTBY. Kao LUTO je NPeTXo4HO HanoMeHYTO, Y eHIIECKOM KPUBUYHOM
npoLiecHOM npaBsy MpUcyTHa je nogena Ha indictable 1 summary offences, koja y wmpem
NyKy npefAcTaB/ba OApa3 paHuje Modene Ha 036WbHe M CUTHWje AenukTe. 3a npsy
KaTeropujy KpMBUYHKX Aena BaKW OMTYXXHO Hayeno, Tj. OHa Cy npeaMeT NocTynka npes
CyaoM KpyHe, Ife ce KpuvBMYHA MpoLefypa OABMja y3 06aBe3HO MpUCYCTBO mopoTe.??
[pyra, y OCHOBM nakLua, rpyna KpMBMYHUX fena He 3axTeBa C/IOXKeHY Mpoueaypy Kojy
nogpasymeBa NopoTHO cyherwe. TakBM Ae/IMKTU peLlaBajy ce y CyMapHOj npoueaypu npeg
MeCHUM CyfioBUMa (MarmcTpaTma) 1 To Cy OHa fena uunja cy obenexja ogpeheHa 3aKOHOM.

MocToju v Tpeha KaTeropuja KpUBMYHMX [ena, a TO Cy HeKa fAena M3 06/1acTu Cpeftber

219 JenuHo je ocTana pasnuka M3mely KpuBMuHOr fena (offence), Tj. NpaBHOr AenMKTa KPUBWUYHOT Npasa, u
rpahaHckonpasHor fenukTa (tort). Buwe o oBom Apyrom nojmy sug. M. KapaHukuh Mupwuh /2009/: Kpusuua
Kao OCHOB JIeNIMKTHE 0AroBopHOCTY y rpahjaHckom npasy, beorpag, cTp. 40-41.

21 N, Haralambous /2010/: cTp. 5.

212 33 cBa common law kpuBMuHa fena 6uno je npeasuheHO OMTYXHO Hayeno, Tj. CBa paHuja fAena cy
nofpasymeBana MopoTHO cyhere. Y cny4ajy 0AcycTBa U3pMUMTE 3aKOHCKE CMEPHULE O HaumHy Bohera
nocTynka 3a ofpefeHo KpUBMYHO Aen0 BaXku NPEeTMnoCTaBKa Aa je 3a TakBO Aeno npeasufeHa CnoXeHuja
npoueaypa, y3 nopotHo cyhewe. D. Ormerod /2011/: cTp. 33.
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KPUMUHaINTETA, KOja Y 3aBUCHOCTU 0f] KOHKPETHUX OKOMHOCTU MOTy 6UTK pellaBaHa ca

nnm 6e3 yuewwha nopore (offences triable either way).?*®

23 A Ashworth /2010/: Sentencing and Criminal Justice, Cambridge (etc.), cTp. 1-2; D. Ormerod /2011/: cTp.
32-33.
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MOIrTAB/BE 1V. OBJTMUN KPUBULE Y EHI'JTIECKOM KPBUYHOM IMNPABY

KpuBMYHONPaABHO YUere EHI/IECKEe AOKTPMHE O MENS rea eNemMeHTy 3a04eHyTO je y
TpaguLMOHaAIHO MOojefHOCTaB/beH Kasyr, npemMa KOMe Ce YMEeCTO O MojMy KpuBULE U
e/lEMEHTUMA Y HEHO] CTPYKTYPU UMTaBO Y4yete O CYOjeKTUBHOM efIeMEHTY KPUBUYHOT
[ena CBOAM Ha NMPOMULLbara O NojeAnHUM 06MuMMa (CTeneHnMa) YHyTpaller ogHoca
yumHuoua npema geny. Mens rea ce yrnaBHOM CXBaTa KaO NPaBHO-TEXHWUYKN TEPMUH
KOjUM ce u3pakaBa CTarwe CBECTU YYMHMOLUA W OTKPUBA CTENEH HeroBe KpUMUHaIHE
eHepruje. Taj nojam, OCUM KOHKPETHUX O6/MMKa MeHTa/HOr efneMeHTa He obyxBaTa
HMKaKBe Apyre CTPyKTypasiHe cacTojke. [ojaM ypauyH/bMBOCTM Ce He pasMaTpa Ha Mnosby
mens rea npobnemartnke, Beh KpPO3 CBOj HeratMBHW M3pa3 (HeypauyH/bMBOCT) Y OKBMPY
OCHOBA UCK/byuetba KPUBUYHOT fAena.?™® Ha Taj HauMH ce aHrI0CaKCOHCKO Y4ere 0 mens
rea enemMeHTy MNojaB/byje Kao YXe 4Yak M 0 4YUCTO MCUXOJOLIKOr Yyyewa O KpuBMUU
€BPOKOHTVHEHTAIHOT KPMBMYHOT npaBa. Takohe, CBeCT 0 NPOTMBMNPABHOCTM Ce HE CMaTpa
3aCe6HNM enleMeHTOM Koju 61 610 HeonxofaH YCMOB 3a CKPWB/bEH OAHOC Mpema [Aeny,
Tako fAa aHrnoCakCoHCKa [AOKTpMHA HuWje YCBOjuna MOJepHe HOpmaTvBHe Teopuje O
KprBULM.%" AHII0CAKCOHCKM MPaBHULIM Kao fia Ce BEPHO MpUAPXKaBajy no3HaTe MUCAK Aa
yaK 1 nac npenosHaje Kafa je WYTHYT a Kafja ce HEKO caMo croTakao o wera (Onvsep
BeHgen XonMmc), Tako Aa Cy Harope HajBulle YCMepunu Ka MojMOBMMa YMULLIbaja,
6e3003MPHOCTN M Hexara, Tj. KOHKPEeTHUM 06/mumMMa CybjeKTMBHOI OAHOCA Y4YMHMOLA

npema NpoTUBNPaBHOM Aeny.

21 Y eHrneckoj nuTepaTypu ce, fOflylle, He FOBOPM O OCHOBMMA WCK/byuetha KPUBMYHOI fAena, Beh O
MHCTUTYTMMA KOjU NpefcTaB/bajy MpOLecHe NpUroBope UM ofbpaHe y NOCTYMKY W KOju Crnpeyasajy ocyay
3a [ieNno Koje je yumHuoLy cTaB/beHO Ha TepeT. Kaja je pey o ogbpaHama Koje ce Tu4y Cy6jeKTUBHOr
efleMeHTa KPUBUYHOT Aena, He pagu Ce CYLUTMHCKM YBEK O OCHOBUMA MUCK/byuetrba KpuBHLe, Beh 0 0CHOBMMA
N3BUHEHA.

3 Mako je jow y paHujoj nuTepaTypu npumeheHo fa KpUBMLA MPETNOCTaB/ba NPEKOp, jep Ce HeraTiBaH Cyj
0 feny MOXe ynyTUTW YYMHMOLY KOjU je mMorao fa u3berHe BpLuewe KpusumyHor gena. Bug. H. D. J.
Bodenstein /1919/: Phases in the Development of Criminal Mens Rea, The South African Law Journal, Ne 4,
cTp. 323.
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Ogpemak 1. MNojam 1 BpPCTe ymMULL/baja Yy eHr1eCKOM KPUBUYHOM NpaBy

Of 3aKoHOAaBLA Ce NMPUIMKOM 06/MKOBakba KPMBUYHOMNPAaBHE 3aliTUTe OYeKkyje a
HOpPMe KOje 03HavaBajy npupoay MoHallawa 6yay jacHO opmynmcaHe, Kako 6u agpecatu
npaBHe HOPME MOT/IM pa3yMeTUN KakBy 3abpaHy, Unu WTo je pehe, kakBy 3anoBecT ynyhyje
HeH TBOpaL,. 3axTeB fa Hopma Oyae ofpefeHa, NpeuunsHa, NpeLcTaB/ba HECMOPHU acrekT
cyBepeHor Hayena (y3 Hayeno KpuBWLE) CBAKOr MOAEPHOr KPWBWYHOMPABHOI CUCTEMA,
Hayena 3akoHuTocTn (lex certa). To je M nmpeTnocTtaBka Aa rpahaHn CBOje NoHallaHe
yCKNnafe ca 3axTeBUMa KOju ce Npef WX 0f CTpaHe 3aKoHoAasUa y OBOj 06/1acTy
noctae/bajy. Mlako 10 y NpBOM pefy Baxu 3a NOCeOHU [eo, jep je CUCTeEM MHKPUMUHaLMja
Taj Koju y Hajeehoj Mmepu ofpehyje rpaHuLe KaKbWBOr MOHallaka, 0Baj MMMepaTyB
Hayena 3aKOHMTOCTM MOAjeHaKO BaXKM U Y maTepuju onwTer gena. C TUM y Be3n, Kaja je
pey 0 Cy6jeKTUBHMM NpeTrnocTaBkama KpMBUYHOMNPaBHe KaXKkbMBOCTM, NMOjMOBU YMULLIbaja
M Hexata MOopajy MMaTu HECMOpHY CafpXUHY U jacHO oppeheHe rpaHuLe. 3aKOHOAaBLM
nojeguHMX 3eMasba Monase of CTasa Aa je 360r M3y3eTHOr 3Hayaja 3a MpaBHY CUTYPHOCT
NnojmMoBe ymuLL/baja U HexaTa HeOoMnXOAHO MpeumsHo feduHucatn ofpepbava KpuenyHor
3aKoHMKa. Of TakBor peLlersa nonasn cpneku K3 (un. 25, 26.), anv nNocToje u 3eM/be Koje y
CBOM KPVBWYHOM 3aKOHOLABCTBY He CafpXKe MOojMOBE yMuL/baja U Hexata. TakBo je
ornpefe/betbe HEeMaykor 3akoHOZaBLa, KOju He ofpehyje enemeHTe 06/MKa KpuUBWULE,
npenywrajyhn To BaXHO nuTawbe Teopuju n npakcu. CANMYHO BaXM U 3a EHrNecKo
KPMBUYHO npaBo. ojMOBY MNOjeiMHUX CYOjeKTMBHUX YC/0Ba KPWUBMYHE OAFOBOPHOCTM
HUCY oapeheHn akTOM MapniameHTa, Beh je Ha HMXO0BO 006/MYje NpPeBacXO4HO yTuuana
CY[CKa npakca.

EHrnecko KpMBMYHO NpaBO HUje KOAM(IMKOBAHO, Kako je TO 06uyaj y 3em/bama
€BPOKOHTMHEHTa/IHe MpaBHE Tpaguumje, mMaga ce Cy[oBM 300r nojayaHe 3aKOHOAaBHE
aKTMBHOCTM Yy 0BOj 0611aCTU Kafa je pey 0 OCHOBY MHKPUMMHALM]E UK MPOMMCAHO] Ka3HW,
MMNaK CBe BULLIE OC/akajy Ha nucaHe n3sope. MehyTtum, obenexja nojefnHUX KPUBUYHUX
[ena, Koja BOfe MOPEeKNo M3 CcTapor cuctema common law npasuna, HUCY opfpeheHa
3aKOHOM, Beh MX je y AyroTpajHoOM Mpouecy CyACKOr of/lydmBarba 06/MKoBana npakca. Y

MOHEKMM TaKBMM CflyyajeBMMa 3aKOH, He Aupajyhn y YcBOjeHy CTPYKTYpY [e/nuKTa,
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npegsuha caMo KasHy 3a TakBO MoHalake. CIMYHO BaXKU M 3a OCHOBHE KPVMBUYHOMpPaBHE
nojmoBe 1 UHCTUTYTe onwTer gena. Cyackor cy nopekna. C 063MpoM Ha BULLEBEKOBHY
rnpakcy, 04eKm1BaHo je fa Cy CyfoBW MOCTUIIN CarflaCHOCT Yy nornegy AeuHuLmja HeKnX
HajBULLINX KPUBUYHOMpPaBHMX NojMoBa. To 61 Tpebasio fa BaXkun 1 Kafa je y nutary rnojam
ymuLbaja. Mehytum, cTBapu CToje Apyraduvje 1 ynpkoc nokyLiajuma Teopuje, a npe ceera
npakce [a ce 0BOM MojMy Ofpefie jaCHe rpaHuLe, OH je joLl YBEK Y NojeAMHMM acnekTuma
ocTao cropaH.?®

Ymuwmsaj (intent)?!

je Hajuewhn 1 yjeaHO 360r CybjeKTMBHE YCMePeHOCTU Koja
YK/by4yje BO/bHO OCTBapeHbe efleMeHarta Hemnpasa HajTeXXun 061K Kpusuue. Kpos ymuisbaj
[0nasn o n3paxaja 0TBOPEHO M HECKPUBEHO HernpujaTe/bCTBO MpemMa 3axTeBuma npaBHOr
nopetka. lMojeAnHV ayTopu Cy Y Harfawlaeawy 3Hayaja CybjeKTMBHOI efleMeHTa WULn
TOMIMKO Jafeko fa Cy CcMaTpalv Kako Hema 3/104MHa 6e3 3/1e BOJbe, Tj. Aa YMULL/ba] YNMHW
eceHLMjy CBaKOT KpUBMYHOT Aena.?™® ako Kof MHOTMX KPUBUYHWX feNa Huje HEONXoAHO
[0KasaTu fa je y4nmHunay, yMULLbajHO 0CTBapmo efleMeHTe Henpasa, ¢ 0631MpoM Ha TO fa U
6naxxm 06/MK KpuBULE NpeAcTaB/ba [OBO/baH YCNOB 3a YCNOCTaB/baktbe OAr0BOPHOCTY,
yMULL/baj He caMO fa MoB/ayn jaum CTerneH npekopa Koju ce ynyhyje yunHuouy 360r Tora
LUTO Ce OA4/ly4MO 3a KPMBMYHO fAeno (LTO CBOjY MPaKTUYHY peannsauunjy uma Ha nnaHy
oAMepaBatba KasHe), Beh Ko/ NojeAuHNX fennkaTa npeacTasmba jearHn 06amk kpueuue.

TakaB je npuMep KPMBMYHO Aeno Tewwkor youctea (murder), umjy cy6jeKTUBHY CTpaHy

218 R. Heaton, C. de Than /2011/: cTp. 53. Y EHFeckoj He NOCTOj1 3aKOHCKa AednHMLMja yMULLIbaja Koja 61
Ha OMNWTW HauyWMH ofpefuna enemMeHTe OBOr 06/MKa KpuBuue. M3y3eTHO je Moryhe fa 3akoOH Koju
WHKPUMUWHWLLE OApeReHO MoHallakwe 3a NoTpebe TOr AeNMKTa OApeAn Mojam Hekor 06/MKa KpuBMug, na u
ymuwsbaja. Bug. R. Card /2010/: cTp. 77.

27 BehnHa ayTopa 3a YMULL/baj MapanenHo KOpUCTM n3pase intent v intention, cMatpajyhut UX CUHOHUMUMA.
Bug. R. M. Perkins /1939a/: cTp. 910; M. Jefferson /2009/: cTp. 129. MehyTum, nojeanHN ayTopn cmatpajy
[a nocToju 3HauajHa pas3nnka m3mehy OBMX TEPMUHA, a Aa Npu Tome 6amxe He ogpehyjy y yemy ce Ta
pasnuka cactoju. Bug. H. Wallace, C. Roberson /2012/: cTp. 42.

218 3, P. Bishop /1923/: Criminal Law, cTp. 192-193, HaB. npema: S. S. Nemerson /1975/: Criminal Liability
without Fault: A Philosophical Perspective, Columbia Law Review, No 8, cTp. 1527. Ymuw/baj Kao
Cy6jeKTMBHO je3rpo CBaKOT AeMKTa, MpPema pedrma jefHor ayTopa, NpeAcTaB/ba OfIMueHe CBETOr MPMHLMMA
KPUBMYHOMPABHOI CWUCTEMA; MpUXBaTake OAFOBOPHOCTM Y4YMHMOLUA KOjU HWje MMao CBECT O OWUTHUM
obenexjumMa fennkTa NpeLcTaBmbano 6u HeNnoAHOWbUBY TUpaHujy. Bug. F. B. Sayre /1932/: cTp. 974.

29 G, R. Sullivan /1992/: Intent, Subjective Recklessness and Culpability, Oxford Journal of Legal Studies, Ne
3, cTp. 380; R. Card /2010/: cTp. 77. Ocum Tora, no camoj AehMHULNjU, YMULLBA] je HeONXoaaH CyBjeKTUBHM
npeaycnoB nokyluaja kpuenyHor gena. M. Molan, D. Lanser, D. Bloy /2000/: cTp. 60-61.
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YMHW YMULLBbE) da Ce APYTU YCMPTU WK TELUKO TeIeCHO MOBPeAW; HeKu Gnaxkm 06nK
KpVBULE HUje LOBO/baH.

Y Hayum je NpUCYTHO M MULL/bEHE [a Y 0BOj 06/1aCTW HUje HEOMXOAHa npeLmsHa
feuHMLMja yMULLIBaja, ,,NOWITO je OMWTK CTaB MNpaBHMKA fJa ce MojaM YyMuL/baja
(intention) He MoXke 3a40BObaBajyhe 06jacHUTK, 1 Aa AeMHULMja HMje NOTPebHa, NoWTo
CBM 3Hajy WWTa yMULbaj 3Haun.“’° OBaj CTaB MnaK He OAroBapa CTawy Yy Teopuju u
npakcu, jep Mako je UCTUHa fa y yobuyajeHUM, CBAKOLHEBHUM TUMUYHUM CNydajeBMMa,
nojam ymuLi/baja MHTYMTUBHO MOXE fa Mperno3Ha M HeKO KO Ce NpaBoOM He 6aBu, BaH
CYMHo€ je 1 NMOCTOjarbe CNOXKEHNjUX MPaKTUYHKX NprMepa, rae je 3a yBphuBame NocTojaba
YMULL/baja HEOMXOHO CTPYYHO MPaBHUYKO 3Hame.”?' Vako 61 ce MO0 O4eKuMBaTh fAa
YMULL/baj Kao jefaH 0f OCHOBHMX MOjMOBa MMa NpPeLm3HO AeduHMCaHy cagpXXunHy Koja je
OJjaBHO YCTaHOB/bEHa, TO HUMje cny4aj. OfyKe CyaoBa Cy pasfiMumTe, HEKOH3UCTEHTHE,
MULLI/bEHA Ce YECTO Metbajy, 11 FeHepasHO Y OBOj 0611aCTVW BNafia HECUTYPHOCT, %% nako ce y
O[ICYCTBY 3aKOHCKe fAe(mHMUMje ymull/baja Hamehe MMMepaTuB jacHor Yyob6/MyaBaka
CMepHuLa Koje cyauje ynyhyjy nopotn.?

EHrnecko KpvBMYHO MNpaBO pasnnkyje AvpekTHWU (direct intent) n MHAMPEKTHU
ymuLL/baj (obliquefindirect intent).?*

MpBY 06/IMK YMHK je3rpo MojMa yMULLbaja, 1 'y 061acT KpUBUYHOT Npasa, Kao 1y
yobuyajeHOM 3Hauewy, 0Apa3 je MoHallaka y4mHMoua KOoju CBOjOM padroM xohe aa
0CTBapyW TauHO oApeleHn Lnmb. %> YMULL/bajHO MOCTYNa Hajrpe OHaj yunHWAaL, Koju xohe

ocTBapere 6uha KpMBMYHOI fAena, KOMe je TO LWb KOjU XKenn Aa NoCTUrHe, CBPXa Kojoj

20 A P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 126.

2 YeTo, cTp. 126-127.

22D, Ormerod /2011/: cTp. 106.

2 (. Coffey /2009/: Codifying the Meaning of ,,Intention“ in the Criminal Law, The Journal of Criminal
Law, Ne 5, cTp. 394.

224 C. Elliott, F. Quinn /2010/: Criminal Law, Harlow (etc.), cTp. 17. Bug. W. Bokuh /2014/: O nojmy
YMULL/baja Y eHrIeCKOM KpuBMYHOM npasy, MpasHu >kmBoT, Ne 9, Beorpag, cTp. 263-276.

2 TMocToju cxBaTawe fa jeAMHO O0Baj 06AMK Cy6jeKTMBHOr OfgHoca, FAe [0 W3paxaja /onasu
BO/IYHTApUCTMYKM €NeMeHT, noThnaga nog ymuwrssaj. Bug. J. C. Smith /1978/: ,Intent“: A Reply, The
Criminal Law Review, cTp. 21.
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Texn.??° Bpluerwe KPUBWYHOTr [ena je HemocpedHu Lwb KOjU YYWMHWNaL, Xenn Aa
ocTapu.??” OH nae 3a TUM Aa NPOY3POKYje 3a6patbeHy NoCneAnLLy.

[pyrn nojaBHN 06/MK yMULLI/baja MOKPMBA Cly4vajeBe Y KOjuma YYuHWnaL, CBoje
MoHallawe He ynpae/ba Ka OCTBapewy eneMeHata ofpeheHOr Aenvkra, TO Huje cBpxa
HeroBe pajwe, am je cBecTaH fa he Ha Taj HAYMH CKOPO CUTYPHO YYUHWUTU KPUBUYHO
Aaeno. Mako HacTynawe 3abparbeHe MNOocneauue Huje OHO LWTO je YUYMHWAaL, XTeo,
MpaKTWYHO je M3BecHO fAa he 4o Taksor pesynTata Aohu.”® To je apyra kateropwja

yMULLbaja, KOja MOKpWBa CUTYaLje T3B. y3rpeaHe nocneauue.”

1. AnpekTHM ymuwsbaj (direct intent)

KpuBnuHOMpaBHe CTBapyM Koje Ce pacnpae/bajy nped CyaoMm, a Tudy ce

YMULL/bAJHOT AeNNKTa, Hajuellhe 3a npeAMeT MMajy yTBphuBare ANPEKTHOr yMULL/baja. Y

26 A, Ashworth /2009/: cTp. 171; R. Card /2010/: cTp. 78; R. Heaton, C. de Than /2011/: cTp. 53.

22T Mopen Kp1BMUYHOT 3aKOHMKa 3a 0BY (hOpPMY yMULLI/baja YMeCTo yobuuajeHor 13pasa direct intent kopucty
TepMuH purpose. Bug. W. R. LaFave, A. W. Scott /1986/: cTp. 218. Mogen nHade npegsuha yetmpmn dopme
KpmBuLe: purpose, knowledge, recklessness u negligence. J. Samaha /2011/: Criminal Law, Wadsworth, cTp.
112. Buwe o obnnumma Kpusuue y npasy CAL sug. M. M. Ahumosuh /1965/: Conceptions of Culpability in
Contemporary American Criminal Law, Louisiana Law Review, Ne 1, cTp. 28-55.

28 A, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: ctp. 127. Y nutepaTypm ce uyecto cpehe
ynotpeba TepmuHa basic u specific intent, Koju nnak Hemajy jacHo omefeHo 3Hauerse. 3pa3 specific intent je
BULLE3HaYaH U ynoTpebrbaBa ce 1) ka0 CMHOHWM 3a Hamepy, 2) AUPEeKTHU yMulbaj (Wb, cBpXy) uam 3)
CTarbe CBECTU KOJ KPUBMYHMX Aena KOA KOjuX BO/bHA WHTOKCUKaUMja, YCned Koje yYmHWnal Huje Morao
nMaTy HeomnxofaH 06MK kpuBmLe npeacTasba defence. Ha 0Bo nocneftse 3Hayerbe HafoBe3yje ce v TEpMUH
basic intent, Koju HaTKpu/byje LeNUKTe KO KOjUX BO/bHA MHTOKCMKALMja He MOXE W3BUHUTU YYMHUOUEBO
noHaluare, Tj. He NCK/by4yje NOCTOjame KPMBUYHOT Aena. 36ymwyjyhe je aa KpuBMyHa fena Kog Kojux BobHa
MHTOKCMKaUWja He npeacTaB/ba 0f46paHYy Yy MOCTYMNKY, Ha CYy6jeKTMBHOM NfaHy Kao [0BO/baH YC0B
0/}rOBOPHOCTY 3aXTeBajy He camo yMuLLbaj, Beh 1 recklessness. Bug,. S. White /1989/: Offences of Basic and
Specific Intent, The Criminal Law Review, cTp. 271-274; R. Card /2010/: cTp. 90-91; R. Heaton, C. de Than
/2011/: cTp. 64-65. Buwe 0 0BOj mogenu BuA. y Aeny paga Koju je nocseheH nuTaky WHTOKCMKauuje. Y
aMepuyKoj Npakcy 1 NMTepaTypy Ce Ha OCHOBY COMMON law TpaguLmje joL YBEK, MaKo Y Makb0j MepU Hero
paHuje, ynoTpebrbasajy nspasu general intent n specific intent. J. M. Scheb, J. M. Scheb 11 /2012/: Criminal
Law, Wadsworth, cTp. 97. HauenHo, oBaj Apyru n3pa3 03Ha4yasa AMPEKTHU YMULLbaj (pUrpose), 40K je npBu
uspa3 61m3ak nojMy uHaMpekTHor ymuwsbaja (knowledge). Bug. D. R. Young /1975/: Rethinking the
Specific-General Intent Doctrine in California Criminal Law, California Law Review, Ne 5, ctp. 1355-1357;
S. Broyles/2011/: Criminal Law in the USA, Kluwer, Netherlands, cTp. 66-67.

2% 33 0BY LIMPY BapujaHTy ymuLL/baja y Mogeny KpuBuuHOr 3akoHuKa ynoTpe6masa ce n3pas knowledge.
Bug. W. R. LaFave, A. W. Scott /1986/: cTp. 218.

61



TaKBOM C/yyajy rnonasu ce Of CBaKOAHEBHOI 3Hayera OBOr 00/MKa KpuBMLE, LUTO
nojpasymesa fa cyauja He Mopa NOpPOTHULMMA NOCeBHO Aa ynyTn UHCTPYKUM]jY Y nornegy
cafpXvHe 0BOr nojma, Beh he of KX 0YeKMBaTU [a HA OCHOBY 34paBor pasyma (common
Sense) o4/lyye fa v CTereH npekopa Koju Ce YYMHUOLY MOXe YMnyTUTU OAroapa OBOM
06mKy Kpusmue.” 3a npsy kaTeropujy ymuLL/baja KapakTEPUCTUYHO je Aa yuuHunal,
CBOje MoHallake CBECHO M BO/bHO yCMepaBa Ka 3abpateHOM Ln/by. Harnacak je nnak Ha
BO/TYHTapUCTMYKOM eNeMeHTY. YuuHunay, xohe octeapere 6vha KpuBUYHOT fena. Y Tom
cmucny, noctojahe oBaj 06MMK yMULLI/baja, Yak M Kada YYMHWnaL, Huje curypaH ga he
YUMHUTU KPUBMYHO [J€N0, ako OH TO xohe 1 YKOMMKO YorwuTe Apxw fa je To moryhe.?®
CHaXXHO M3paXKeHa BO/bHA KOMMOHEHTa, Y (JOpMU Hajjader WHTEeH3UTeTa npuxBaTara
nocneguua COMCTBEHOr MOHAllawa, KOMMeH3yje eBeHTYa/lHO Cnabuje  UCMOJbeH
NHTENeKTYanHu enemeHT.?*> Of yumHMoLa Ce Aakne He TPk CBECT O BP0 BEPOBATHOM,
cuUrypHom (M3BecHOM) HacTynawy nocneguue. [oBO/LHO je Aa OH cmartpa fda je moryhe
ocTBapeme 6uha Koje je 06yxBaTno cBojoM 04nyKoM.?* MoLwTo yunHmMnaL, xohe ocTBapere
6uha KpuvBuMYHOr aena (TO je HEroB Kpajhtby Lnb) MOXe Ce TOBOPUTU U O YHYTPaLLHEM
carflaliasarwy Y4YMHMOLA Ca HaCTynesnoM MOCMeAMUOM; OH je y cebu 0fo6puo Takas
pe3ynTaT CBOI MOHallaka. Mnak, ymusbaj je y 0BOj BapujaHTU Moryh n 6e3 Xerbe ga ce
OCTBapu Hanaf Ha KakBo [06p0 KOMe KPpMBUYHO MpaBO MNpyXa 3aWwTuTy. Y TOj Apyroj
BapujaHTK, yYMHWUNAL, y HacTojaky Aa Aohe 40 LUW/ba KOjU XXenn, 3Ha Aa npeTxoAHo Mopa
[a npefysMe pajry KOjOM BpLUM HEMpaBo, KOjy He Mopa fa npatv YAH YHyTpallHer
carsialiasara ca OCTBapeHUM U Npema KOMe YUYmHunaL, MoXe 6UTU 1 paBHOAYLWAH (TO My
MOXe 6UTW 1 HEMPKjaTHO), anu Koje NpeacTaB/ba CaMo MPETXOAHU CTaanjyM Y NocTusamy

OCHOBHOT L/ba. > Y ToM cnyuajy, BpLUere KPUBMYHOT fena je cpeAcTBo Aa ce Aohe Ao

20 3. H. Buzzard /1978/: ,Intent“, The Criminal Law Review, cTp. 6; W. R. LaFave, A. W. Scott /1986/: cTp.
217; N. Haralambous /2010/: cTp. 51.

A1 R. A. Duff /1980al: Intention, Mens Rea and the Law Commission Report, The Criminal Law Review, cTp.
149.

#2 A, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 127.

%3 Byp. S. Parsons /2000/: Intention in Criminal Law: Why isit so Difficult to Find?, Mountbatten Journal of
Legal Studies, Ne 4, cTp. 5; M. Jefferson /2009/: cTp. 94.

2% 3 CrojaHoswuh /2014/: cTp. 172.
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Kpajiber umba.>> Mog AvpekTaH yMmULL/baj Ce Jakne MOABOAM M CuTyaumja Kada
ocTBapewe 6uha KpUMBMYHOP fJena YYuMHUOLY MpeAcTaB/ba MPETXOAHW CTagujym y
MOCTU3akby rNaBHOr Lnba. TO HWje OHO WTO OH Xohe, ann OH 3Ha Aa TO MOpa YYMHUTY Ja
61 NOCTMIa0 OHO LLUTO xenn. >

MojeaHa ymuLL/bajHa KpYBMYHA Aena Mory 6UTK U3BpLUeHa caMo Ca AVPEKTHUM
YMULLI/bAjeM, & TO je YBEeK CNyyaj Kafa je y onucy fgena jaCHO MCTakHyTa YCMepeHOCT
YUMHMOLA Ka MOCTW3arby TauHo ogpefeHor ummba.?®’ HauenHo, 360r CHXHO M3PaKeHOr
BO/IYHTapPUCTUYKOT eNleMeHTa, AUPEKTHN YMULL/bAj NPeACTaB/ba U TeXM 06/MK KPUBULIE Of
NHOMPEKTHOT YMULL/baja, Mako ce y Aeny Teopuje 3acTyna U CTaB [a ako je OCnoHal, Ha
NMPOY3POKOBaHOj NocneAuLM OCHOBHO MoMasunTe, OHAA Ha NaHy 04roBOPHOCTU He Tpeba
NpaBuUTKU pasnnky M3mehy yumHuoLa Koju Xohe HEHO HacTynmake M yumHuoua Koju je
CacBMM CUTYPaH Y HeHO HacTynare. >

YMuLW/ba) Ce He OLHOCM CamO Ha MNJaHCKM CMULL/LEHO W3BONEHe AeNNKTHe
aKTMBHOCTK, Beh nopen T3B. Npeaymuw/baja obyxBaTa M CMOHTAHO OAyYMBare 3a
0CTBapeHe KpuBMUHor aena. >

Mpema jedHOj rpynu MuLL/bera, YMULW/bA] Tpeba pa3ymMeTn caMO Yy OBaKo
cxBaheHOM, Y)XeM CMWUCNY — Ciyyaj Kafa yyumHunal, ocTBapewe 6uha KpyBMYHOT [ena
MOCTaB/ba Kao CBOj OCHOBHM Lyb.%® To je u yobuuajeHo 3Hayetbe MojmMa ymuLL/baja uy
TOM CMUCNY TFOTOBO fAa He MOCTOjU pasnKa Yy pesyntaTy €eBPOKOHTUHEHTaHOr W
aHrI0CakCoOHCKOr npuctyna. Mnak, CyjoBu OBOM MOjMYy MPUMMUCYjY LUMPE 3Hayere, W
npuxearajy BapujaHTy yMULL/baja Koja ce onucyje kao oblique intent. Ymuwibaj npema

0BOj a/ITePHATMBHO] BapuMjaHTX NogpasyMeBa CBECT O BUCOKOM CTerneHy BeposaTHohe, yak

%5 A P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: ctp. 129; D. Ormerod /2011/: ctp. 111.
% 3. H. Buzzard /1978 cTp. 6-7; W. Wilson /2008/: cTp. 123; R. Heaton, C. de Than /2011/: cTp. 53.

#7 R. A. Duff /1989/: cTp. 85; R. Card /2010/: cTp. 90.

Z8 R. A. Duff /1989/: cTp. 88; A. P. Simester /1996/: Moral Certainty and the Boundaries of Intention, Oxford
Journal of Legal Studies, Ne 3, cTp. 446.

%9 Buwe 0 nojMy npegymuli/baja (KOju y HEKMM 3aKOHOJABCTBMMA MpeacTaB/ba M KBaNM(UKATOPHY
OKOJIHOCT, Hapo4uTO Yy OLHOCY Ha KPMBMUYHO Aeno y6uctea) Bug. M. Kremnitzer /1998/: On Premeditation,
Buffalo Criminal Law Review, Ne 2, cTp. 627-660.

20 KrbyyHu cacTojak yMWLLI/baja je MOCTymarwe Yy CKNady ca eboM Wnn ybeherem. bes Tora Hema
ymuwsbaja. Bug. A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: ctp. 130.
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curypHocTu fa he nocneauuia KpUBMYHOT Aena HaCTYMUTY, NaKo MoCTW3atbe TOr pesynTaTa
HUje Un/b KOjW YUMHUAALL Xenn Aa ocTBapm. >

2. VIHAMpeKTHW ymuLL/baj (oblique intent)?*

Oblique intent nocToju ako je yumHwunay, cBecTaH Aa he CBOjoM pafHhOM CKOPO
CUTYPHO OCTBapUTK 6Uhe KpuBMUHOT Aena.?”® Harnacak je Ha WHTENEeKTyanHOM eneMeHTy,
3a pa3/IMKy Of, AMPEKTHOr YMULLI/baja, KOJ, KOra je efleMeHT BO/be Y MPBOM MJiaHy, 360r vera
je oblique intent marbe npekop/bMB 06K KpuBuue. OBaj 00/IMK KPUBULE Y EHIIECKOM
npaBy 3anpaBO O3Ha4yaBa CTENeH KPMBULE KOjU Ce Yy EeBPOKOHTMHEHTA/IHO] Hayum
KPMBUYHOI NnpasBa Takohe MOABOAW NOA AWMPEKTHM YMULL/BAj, @ Y HEeMauykoj LOKTPUHU
TpaguLMoHaNHO 06enexasa 13pa3oM AVPEKTHN YMULLbaj APYror CTerneHa.

OfpehnBare cafp>KMHe 0BOr CTerneHa KpPMBULLE UMaMO0 je Ayry UCTOPUjy Y Npakcu
eHrnecknx cyaosa. MocebHO cy ABa NuTarba 6una cnopHa: 1) Koju cTeneH BepoBaTHOhe
HacTynawa nocneguue (M octanux efnemMeHata [envkra) je noTpebaH 3a 0Baj 06/MK
KpvBuLe 1 2) ga nn ogrosapajyhe npeasvhare nocneamue ayToMaTCKM 3Hauv Aa je Kog
YyUYMHMOLA NOCTOjao 0Baj 06/IMK KpMBULE, UK je TO caMO J0Ka3 Ha OCHOBY Kora nopota
MOXE 3aK/by4MTU HEroBo MNocTojare?

OfroBop Ha MPBO MUTake, Y CKady ca cajallboM CYACKOM NPakcoM, rnacu ga

YYMHWUNaL, Mopa NpeABUAETM NocneauLly Kao roToBO CUIypaH pesynTaTt CBOr MoHallamwa. Y

21D Ormerod, K. Laird /2015/: cTp. 117.

%2 ynoTpe6a 0BOr M3pa3a 3a Apyry hopMy yMULL/baja Koja NOKpMBa y3rpeaHy, a roTOBO M3BECHY NOceauLy,
Besyje ce 3a ume [naHeuna Bunmjamca. Bug. G. Williams /1987/: Oblique Intention, Cambridge Law
Journal, Ne 3, cTp. 417-438. [logylle, oBaj nojam ce cpehe Beh kog beHTama (Bentham). Bug. M. Thornton
/1992/: Intention in Criminal Law, Canadian Journal of Law and Jurisprudence, Ne 2, cTp. 181. Mojam
WHAMPEKTHOr YMULLI/baja je NO3HAT M eBPOKOHTUHEHTAHO] HayLM KPMBUYHOT MNpaBa, a NpeAcTaB/ba o46n1ecak
006jeKTVBHE OArOBOPHOCTW Y KPMBWYHOM MpaBy, MpuixBaheH Yy KaHOHCKOM MpaBy, KOju je mogpasymeBao
nofgohere Noj yYMHMOYEB YMULLIbAj CBMX NOCMEAMLA KOje CYy pe3y/TaT HeroBor noHallara, 6e3 063vpa Ha
TO [ja NN KX je y4uHunal, morao npensuaetn. Kako ce y CTBapyu U HUWje paguno o0 HeKoj nocebHoj opmu
ymMuLW/baja, Beh 0 06/1MKYy 06jeKTUBHE OArOBOPHOCTM, jaCHO je fa nojaM WHAMPEKTHOr yMULU/baja Huje Ha
UCTW HauMH ogpefeH y eBPOKOHTWHEHTA/IHOM U aHT/I0CaKCOHCKOM CUCTEMY. Y3 U3HETY pe3epBy fa Ce He
pagn 0 UCTUM KaTeropujama ymull/baja, y AasbeM Aeny pafa 3a 0Baj 06/MK KPUBMLE Y EHIIECKOM NpaBy
6uhe KopuLwheH Kako yobuyajeH n3BopHU TepMuH oblique intent, Tako 1 13pa3 MHANMPEKTHN YMULLIBA].

23|, Kugler /2004/: The Definition of Oblique Intention, The Journal of Criminal Law, Ne 1, ctp. 79.
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O[IHOCY Ha Apyro nutawe, Aa Nv je no AeuHULMjM NOTBPHEHO MOCTojarkbe YMULL/baja Y
cuTyaumju kaga yuumHunay 3Ha ga he ysrpefHa a Hexe/beHa nocneauua CUrypHo
HacTynuTh, WK je TakBa KOHCTe/aumja camo HaroBeluTaj mocTojarba yMullbaja, CyLoBu
Cy NocTaBu/v NPaBusIo fa npefsuhare nocnieamue Kao CKoOpo 13BecHe npefcrassba rule of
evidence, WTO 3HauM [a NOpoTa HMje obaBe3Ha Aa 3aK/byun NOCTojarkbe yMULLIbaja, Beh ga
TO CamMo MOXe fa yumHu.**

[Mojam MHAMPEKTHOr YMULL/baja je HEKO/IMKO AeLeHnja pa3BujaH y nNpakcu 1 BuULLIE
nyta je MewaH. Of 3Hayaja je Hajnpe ognyka [oma nopgosa y cnyyajy Hyam v DPP
[1975]** rpe je 3ay3eT HauenHu cTaB Aa oblique intent nocToju Kaja je yunHWnaL, cBecTaH
Aa nocToju Benuka BepoBaTHoha fga he CBOjOM paatOM OCTBapUTUM 6uhe KPUBUYHOT
fena.** Mocneguua oBe ofNyKe, Koja HUje jeAHOrNacHo NoapXKaHa, 610 je MPOLLMPUBaHbE
nojMa yMULL/baja 1 heroso npubavmkasarbe nojMy 6e30631pHocTU.?*” OcuM Tora, KpUTULm
je un3noxeH u CcTaB fga npegsuhare nocneavue AVMPEKTHO BOAM  YMULL/bAJHOM
ypauyHaBawy. [eLeHnjy HaKoH 0Be 04/1yKe, [loM nopAoBa je MOHOBO AOLLA0 Y NPUINKY Aa
ncnmTa CBOj CTaB Yy OAHOCY Ha nojaMm ymuwsbaja. Y npegmery Moloney [1985]
KOHCTATOBaHO je fa Yy 0B0Oj 061aCcTU Mopajy GUTN NOCTaB/bEHU jaCHM U NPELM3HN OKBUPMU.

YunHunay je ocyheH 3a Tewko y6uctBo (murder)®® a cyamja je nopoTw ynyTuo

4 N. Haralambous /2010/: cTp. 51. MHaue, oBAe NOCToji NPO6/IEM KOjU Ce y aHII0CAKCOHCKO] MnTepaTypu
CBOAM Ha MuTawe Aa v je CBECT O CUIYPHOM HacTynawy Mnocnefuue maTepujanHonpaBHO MPaBWIo Koje
Je(VHUTMBHO 3HauM NOTBPAY YMULL/baja, AW je TO cCaMO jedaH NPOLECHW [OKa3 y Mpunor TBPAwbW fa
yuMHMAaLY nocTyna yMUL/bajHO, anu Aa nopoTa Huje npaBHO ob6aBe3Ha fJa M3Befe Takas 3ak/byyak. D.
Ormerod /2011/: cTp. 108.

> YuuHunal, je y Hamepu f[a 3annaliv Apyrora 3anaavo Heroso MOLITAHCKO CaHayye, MPeTXOAHO ra
nonmBLLK GeH3MHOM. MehyTuM, y NoXkapy cy HacTpafana Aga geteta. Ocyfa 3a TeLWKO YOUCTBO je TECHOM
BehuHom noTepheHa 1 y [lomMy nopaoBa, Taga HajBuLLOj CyacKoj nHeTaHum. N. Haralambous /2010/: cTp. 54.
26 Byn. G. Coffey /2009/: 397; R. Heaton, C. de Than /2011/: cTp. 55-56; D. Ormerod, K. Laird /2015/: cTp.
117. N nojeauHn ayTopu Cy cmaTpanu fa je 3a noTepAy 0Be BPCTe yMULL/baja AOBO/LHO Aa je Y4MHMAaL, camo
cBecTaH moryhHocTu HacTynawa nocneguue. J. H. Buzzard /1978/: ctp. 5-9. Tome ce npurosapa fa bu Ha Taj
HauvH NpaBHW MojaM yMULL/baja 3HATHO OACTYNUO 0f, CBakoAHeBHOr (YobuuajeHor) cxeaTawa W ja 6u ce
TUMe U3rybuna nnHnja pasrpaHuyersa ymuLLbaja v 0611mKa KpuenLe no3HaTor kao 6e3063upHoct. Bug. R. A.
Duff /1980b/: Intention, Recklessness, and Probable Consequences, The Criminal Law Review, cTp. 404.

" Ha Taj HauMH je N Mens rea eneMeHT KPUBWMYHOT Aena y6ucTsa ApacTUuHo npowmpeH. G. Coffey /2009/:
cTp. 398.

28 YyuHunay, je y cTawby NujaHcTBa YCMPTUO CBOT 04YXa, ann HUje 610 jacHo Aa Nn je Y TPEHYTKY Kaja je
MoBYKao Okufa4y, 6o cBecTaH da je nyuwky ycmepuo ka xpTeu. N. Lacey /1993/: A Clear Conception of
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VHCTPYKLMjY Aa npefsuhare nocneaue Kao BepoBaTHe MpeacTas/ba [0BO/baH 3HaK fa ce
MoHallawe Y4YMHMOLY YypadyHa Yy ymuwsbaj. Mehytum, oM fnopgosa je npenHayvno
KBa/MhmKaumnjy y obmuHo youcteo (manslaughter) HanywTtajyhu TecT 3a yTBphvBame
yMULL/baja yCBOjeH y cnyuajy Hyam v DPP [1975].%*° 3ak/byueHo je Aa Kaga cyauja
ynyhyje noTpebHe CMepHULE NMOPOTM Y OAHOCY Ha AENMKT KOju 3axTeBa YMULL/baj Kao
cy6jekTnBHN eneMeHT (crime of specific intent) To he yunHUTK 6€3 06jallrbaBakba LWTaA je
06yxBaheHO cagpXX1UHOM 0BOr 06/MKa Kpueuue, npenywiTajyhu 3apaBoM pasymy nopore
fla YTBPAM HEroBO CBaKOAHEBHO 3Hadewe, Aajyhy camo pasjalltbersa Y Cryyajy fa je
HEOoNxoAHO M36ehn crnop 1 NOrpeLLHo pasymeBare. HanyLwTeHo je 1 MULL/bEeHE Aa CBECT O
BP/I0 BEPOBATHOM HacCTynawy Mnocnefuue MexaHU4ku 3Hauu 3ak/byuvBarbe fa nocroju u
YMULL/BA] Ha CTpaHu yunHmoua.?™® Mpegsuharbe NocneAyile Kao BEpPOBATHE YMHM CaMOo
nognory 3a moryhe onpefesbuBame 3a NocTojare ymuLsbaja. Takohe, YCBOjeH je cTaB fa
YKO/IMKO je MHCTpYKUMja cyanje Beh HeonxoaHa, OH he of NopoTe 3aTPaXXUTU Aa pasMoTpu
ABa nuTamwa. MpBoO, Ja AU je nocneauua Koja je OCTBapeHa, MpupofHa, yobuudajeHa
nocnegmua yynmHuodeBe BOSbHe pagwe. [pyro, fa M je yuumHWnay, npegsugeo Ty
nocneAmLy Kao HopManaH pesy/nTaT CBOI MoHawawa. MoTepgaH 04roBop Ha oba HasefeHa
MUTarba 3HauM 4a NOpoTa MOXKe 3aK/byunTI NOCTOjate yMULLbaja. >t Heayro 3aTm 1 oBa
04J1yKa je CTaB/beHa Moj, 3HaK nuTarba.

Cnefehn 3HavajaH npecefaH Yy pasBojy Yy4yera O WHAMPEKTHOM YyMULLbajy
npefcTas/bana je ognyka y cnydajy Hancock and Shankland [1986] koja je goHena ocyay
3a TelKo YOMCTBO ABOjULUM pydapa KOju Cy TypHYynuM GeTOHCKM 6/10K ca MOCTa Ha My,
xotehn fa ynnawle pygapa Koju ce Hanasmo y Takcu Bosunny. bnok je nnak nao Ha MOTOPHO

BO3W/0 YCMPTUBLUM BO3aya. YUMHMOLUM CYy TBPAMIM fAa Cy NPeno3Hau pU3NYHOCT CBOT

Intention: Elusive or Illusory?, The Modern Law Review, Ne 5, cTp. 628; J. E. Stannard /1986/: Mens Rea in
the Melting Pot, Northern Ireland Legal Quarterly, Ne 1, cTp. 65.

#9 N, Haralambous /2010/: cTp. 54-55.

20 G, Coffey /2009/: cTp. 398. MaKo je y 0BOM Chyuajy KaTeropuuku 3aK/by4eHo fa NOCTOjarbe CBECTU O
BEOMa BepOBaTHOM HacTynawy 3abpatbeHe MocneauLe He 3HauM ayTOMaTCKM Aa je TakBa CBECT eKBMBANEHTHA
ymuLbajy, [Jom nopgosa je mehyTum, ogbalyBarbeM CTasa fia caMo 3Hare ga he nocneamua Bpio BepoBaTHO
HacTynuTW 3Hauu Mo ayToMaTu3My MNOTBPAY YMWLL/baja, MPOMYCTUO Aa MOHYAW MO3UTUBHY Ae@UHULM]Y
ymuwsbaja. R. Heaton, C. de Than /2011/: cTp. 56.

#1 N, Haralambous /2010/: cTp. 55.
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MoHallarba, ain a Cy UmMann Hamepy camo fa ynjawe pydapa Koju, 3a pasfinky of Hbux,
HMje y4eCcTBOBaO Yy LUTPAjKy K Cripeye ra aa ofe Ha nocao, He v fa Hekor nospege. Cyaumja
je MopoTK ynyTuo MHCTPYKUMje Y CKady ca o4nykom u3 npegmera Moloney [1985], anu
AnenaunoHu cys v [lom opLoBa 3ay3enin Cy CTaHOBULUTE KOje je [0Be/0 Y CyMbY paHujy
ONYKY, O3HAYMBLUM je Kao MOTeHUMjaiHO HeoArosapajyhy M HEecurypHy 3a npuMeHy,
MoOLITO M3pa3 NpUpoAHa rnocneauua HWje UCTO LWITO M nocnefuua Koja he BepoBaTHO
HacTynuTn.?>

KoHayHo, u3rpagrha nojMa ymullsbaja nNpeTprnena je 3HavajHe W3MeHe HakOH
ofanyke AnenaumoHor cyga y cnyyajy Nedrick [1986] rge je ocyaa 3a TEWKO YOMUCTBO
npevHaveHa y 06M4HO YOUCTBO, a 3ay3eT je CTaB Aa Yy KPpUBMYHOMNPaBHUM CTBapMMa Koje 3a
npegmeT UMajy YMULLBAjHO /o Mo Npasuly HUje HEeOMXO4HO AaBaTh UHCTPYKLMje, MUMO
OHMX jefHOCTaBHUX W yobuyajeHuxX. TO HapouMTO BaXW Y Cly4yajeBumMa Kafa ydmHwnay,
ANPEKTHO Hanafa Ha >XXMBOT W Te0 NacMBHOM Cy6jeKTa, Kafa je CacB/MM jaCHO MU3PaXKEHO
HEroBO NPOTMBNPABHO PacrofioXKere. 3HaYee ymuLLIbaja Y TakBUM Npuvkama He Tpeba
objawrasaTn, Beh Tpeba camo MOY4MTW MOPOTY Aa 06paTh MaXKkwy Ha CBE OKO/HOCTU
pefeBaHTHe 3a OLeHY CybjeKTMBHOr OfHOCa y4yuHuoua npema geny. Mehytum, cyg je
KOHCTATOBao [a Cy Aa/be WHCTPYKUMje HEOMXOfHe Yy CnydvajeBMMa Yy KojuMa yyumHunal
McnosbaBa OMacHy pagry Koja 3a pesynrar Mma CMPT HEKOT finua (0BO NUTakbEe je npe ceera
[0BEAIEHO Y Be3y ca KPMBUYHUM AeNOM YOUCTBA), a HeroBa Bos/ba HUje buna ycmepeHa Ha
NLLIEHE XXMBOTA WM MOBPeLY TEeNeCHOr MHTerpuTeTa. YCBOjEHO je MULL/beHe [a nojam
oblique intent MocToju Kaga je y4MHMnAL, CBECTaH Ja je CKOpOo M3BecH0> fa he cBOjoM
pafikbOM OCTBapUTU 06enexja HEKOr KPUBMYHOT fefia, Kao 1 fa je MopoTh NpenyLwTeHo Aa
Ha OCHOBY TaKBOI Cy0jeKTUBHOI 04HOCa YYMHMOLA Npema Aeny O4nydn a v je yunHunal

Y KOHKPETHOM C/lyyajy NocTynao YMULL/bajHO UK He. TUMeE je YUMHeH BaaH KOopak Y

%2\, Jefferson /2009/: cTp. 97; N. Haralambous /2010/: cTp. 55-56.

%3 Moxe ce pehu 4a 13BECHOCT y NPaBOM CMUCINY Te peun y ciepy YOBEKOBOT OAHOLLIEH:A NPEMa ApYroMe U
CTBapPHOCTU KOja ra okKpyxyje He noctoju. LLTa je curypHa nocnefuua Heumjer noHalwara? 360r Tora ce
peLoBHO rOBOPU O CKOPO M3BECHOM, MPakTUYHO curypHom pesynrtaty. W. R. LaFave, A. W. Scott /1986/:
cTp. 217; A. Ashworth /2009/: cTp. 173. O6UYHO ce UCTMYE [a 0Ba KOHCTeNalmja CyLUTUHCKA HUje UCTO LUTO
M KOHLENT BP/I0 BEPOBATHOI OCTBapera nocneauue, jep je y Apyrom cnydajy cteapHa (peanHa) moryhHocTt
ocTBapeha 6mha KpMBUYHOT Aena 3HaTHO Mawa. M. Jefferson /2009/: ctp. 100. Ha Taj HaumH ce y 0By obnacT
y NojeAvHNM CnydajeBuMa YHOCK NoTewKoha pasnnkoBara HaBefeHVX BapujaHTu.
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06/1MKOBaky CafpXMHe 0BOr 06/MKa KPWBULE M YCBOjEH je KPUTEPUjyM KOju CyxKasa
nojaMm WMHAMPEKTHOr YMWLL/baja Ha cuTyauumje Yy Kojuma je yvuMHunal, cBectaH rotoBo
CUTypHOr ocTBaperba 6uha KpuBMYHOT fena. Ha Taj HauvH je noBy4veHa U geMapKaumoHa
NMHMja  un3Mehy ymuwbaja W HKer CTereHa KpuBMLE KOjU MOKpuBa Mojam
6e30631pHOCTN.?>* OBaj TecT 3a yTBphMBatbe ymuLbaja noTepheH je n y oanyumn foma
nopposa y cnydajy Woollin [1999].2° Vi3HepBupaH kaja je eroea 6e6a nmouena Aa
Kall/byla, HaKOH LUTO je 3a/by/ba0 Yy Hapydjy, yurHunay je y Hactyny 6eca 6aumo Tako
CHaXXHO fa je 6e6a yaapunay 3ug, ycneg yvera je uryomna X1BoT. YUnHunal, je TBpAno aa
HMje UMao Hamepy Aa ycmpTu 6eby, HATK [a je TelKO TefieCHO NoBpeau, Mako je 6uo
cBeCTaH fa Gallatbe 6e6e HOCU PU3MK HacTynara 036UbHe TenecHe nospese.?>® HakoH
OCy/le 3a TELWKO YOMCTBO CNyyaj je Yy XanbeHoM NOoCTynKy AoLwao npeg JomM nopgosa Koju
je [eno npeksa/M(MKOBaO Yy O0OMYHO YOWUCTBO, YCBOjMBLUM MoOfen 3a YTBphuBare
ymusbaja n3pakeH y ognyum Nedrick [1986]. Oblique intent noctoju Kaga je yymHunay,
cBecTaH fa he roToBO CUIypHO OCTBapUTK 3abparbeHy nocneanuy (OCUM YKO/IMKO Heka
HerpeJBuaMBa W HeOueKMBaHa OKOMHOCT He Crpeun HeHo HacTynawe).”’ TecT je
NCK/bYYMBO CYOjeKTMBHe npupoge. Tako he y4yuHWNaL, MocTynaTv YMULL/bAjJHO W Y
cUTyaumjun Kaga Bepyje fa je octaperbe nocneauLe CKopo U3BeCHO, Mako 06jeKTUBHO 3a TO
MOCTOju Mana BepoBaTHONa, anv TakBa NocieAnLa 3ancra u Hactynu.

Oanyka y cnyyajy Woollin [1999] ocTtaBuna je HepelleHUM jeaHo nuTame. Hanme,

OCTa/10 je HejacHO Aa N je CBECT O CKOPO M3BECHOM HacTynatby nocneguie (ocTaperba

%4 N, Haralambous /2010/: cTp. 56; R. Heaton, C. de Than /2011/: cTp. 57.

%5 G, Coffey /2009/: cTp. 402.

26 \W. Wilson /1999/: Doctrinal Rationality after Woollin, The Modern Law Review, Ne 3, cTp. 448. ¥
NnTepaTypu je 3acTyn/beH 1 cTaB Aa ce y cnyyajy Woollin (jegHako kao n y npeameTy Moloney) 3anpago, ¢
063MPOM Ha YMHEHWNYHO CTakbe, PafuIo CYLUTUHCKN O MUTakwy AUPEKTHOTN, a He WHAWPEKTHOI YMULL/baja.
Bug. S. Parsons/2000/: cTp. 13.

%7 N, Haralambous /2010/: cTp. 57.

8 MojearHn ayTopy MOrPELLHO MOMa3e Of TOra fja Ce He y3uMa y 0631p CaMo CTake CBECTW yuuHMoLa, Beh
je HeonxoAHo fia y cTBapu 1 06jeKTMBHO NocMaTpaHo NocToju nssecHocT. Bug. D. Ormerod /2011/: cTp. 108.
HapaBHO Aa ce TakaB CTaB He MOXe NPUXBATUTH, jep U3BECHOCT Y CMMCAY HEU3OEXHOCTW HeYera He NocToju
y opywTsy. OcuMm Tora, To 61 6KUN0 HECnojuBO ca Cy6jeKTUBHMM NPUCTYNOM MojMy ymulsbaja. Bug. M.
Jefferson /2009/: ctp. 105. Mnak, Hajbo/bn AoKa3 da je yuumHunal, npegsuaeo nocneavue CBOr NnoHallama
jecTe cTBapHa BepoBaTHoha Aa he CKOpPO M3BECHO HacTynuTK 3abpameHn pesyntaT. D. Ormerod /2011/: cTp.
108.
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Ouha KpMBUYHOr fena) YjeAHO M 3aK/byyak O MOCTOjaky ymuwsbaja, WaM je TO camo
UMHbEHMLA Ha OCHOBY KOje MopoTa MOXKe Aa YTBPAM HeroBo noctojare. PasmaTpare oBe
npobnemaTnke nsrnefa 4YygHoO Kaja ce MpefcTaBy y CBET/Y MaTepujaiHOr U npoLecHor
KPMBUYHOTI MpaBa 3emMa/ba KOHTUHeHTanHe EBpone, ann y aHr/i0CakCOHCKOM KPUBUYHOM
npasy TO je Mocfeauua apyradnjer HaumMHa Boferwa KPpUBMYHOT NMOCTYMNKa U 3Havaja ynore
nopote y npecyhewy KpuvBMYHe cTBapu. MopoTa, cauMmweHa of rpahaHa, no npasuy
MpaBHWX Navika, O4/lydyje 0 YMbeHMLaMa, Kao U 0 KPUBMLUM YYMHMOLA, Tako da je buso
KakBa MHCTpyKUMja Koja 6u Hyguia HameTHYT OArOBOP HeA03BO/beHa (a NpefcTaB/ba U
yecT XanbeHun pasnor). OBM Cny4ajeBu Cy y CTBapy Ornefano BULLErOAMLLIHbE AneMe Koja
HaTKpW/byje pacrpaBy 0 nNpobsemy ymullsbaja. Y MaTepuju ymull/baja HUje nocTaB/beHa
yBpcTa pasrpaHnyaBajyha nvHuja u3Mehy maTepujaHOMpPaBHUX W NPOLLECHOMPaBHUX
acnekara. Haume, unTtaBa npob6remaTtvka je pasaneta u3Mehy nutawa AeumHuumje
yMuLL/baja Koja je Aeo maTtepujasiHor KpMBMYHON npasa M MPOLLECHOr MuTawa, Koja Cy TOo
[0Ka3Ha npaBua U CpefcTBa Ha OCHOBY KOjUX Ce YMULL/bAj, Ka0 KOHLENT mMaTepujaiHor
npa.a, MOXe foKa3aTh. HenocTojawe YUBpPCTE MaTepujasiHONpPaBHe AeHULMje YMULLIbaja
M cneungmnyaH HauvMH Nojene ynora npoLecHMX cybjekara y nocTyrnky, r4ae 0 LeHTpasHOM
NUTakwy KpMBMULE OA4/TYKY AOHOCK rpyna rpahaHa, no npasuiy NpaBHUX flavika, ytuuana je
Ha KOH(Y3u1jy Koja Bfiaga y 0BOM Nogpydjy.

HanocneTky, 0BO NuUTawe je paspeLleHo o4/lyKoM AnenauuoHor cyfa y npegmery
Matthews and Alleyne [2003]. YunH1oum cy Hanaam nacuMBHOr cyb6jekTa U 6aumnn ra ca
MocTa y peKy (YnpKoC TOMe LUTO UM je MacuBHK CyBjeKT pekao Aa He 3Ha fa navea). OH ce
ytonuo. Ocyhyjyha npecyaa 3a TelKo yOUCTBO je HanafHyTa XanboM y Kojoj cy ocyheHu
TBPAWAW [a je cyAuja MOrpeLlHo Jao MHCTPYKUMje MOpoTW, NO3BaBLUM MX [a KOHCTaTyjy
YMULL/BAj YKOMIMKO 3aK/byye [a je YuuMHWnay [pXKao rOTOBO W3BECHWMM HACTynawe
nocneguue. AnenaunmoHn cyf je yBakumo >xanby, notsphyjyhu qopmyny 3a yTephuBarbe
ymubaja n3 npeameta Nedrick [1986] n Woollin [1999], kao v To fa je cyaunja NnorpewHo

YNYTWO CMEPHULIE MOPOTK, MOLLTO je YUNHEHMLIA [a je YUMHWUAALL MMao ofroBapajyhu ofHOC
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npema nocneaunLImM camMo 0CHOB ([0Ka3) 3a KOHauaH 3ak/byuak 0 KpuBuLM, > Tj. ga per se He
KOHCTUTYWLLE yMULLbaj.*>

HanocneTky, MOXe ce 3aK/byunTin fa y cknagy ca Bnagajyhvm cxsataweM, Nopota
Koja je yBepeHa Aa je yunHunay, 61o ceectaH fa he CBOjoM pagrOoM CUIYpPHO MPOM3BECTU
3abparbeHy nocneauuy, MOXe, an Huje hopmMasHONPaBHO Ha TO 06aBe3Ha, Aa 3aK/byuu
nocTojarbe yMULLbaja,%*! nako je Bpno BepoBaTHO Aa he NOpoTa Tako U OAMYUUTM, OCUM
aKo He NoCToje HeKe J0JaTHe OKOTHOCTM Koje 61 onpasjane CynpoTaH 3ak/byyak.”® Ha Taj
HauMH MOPOTU je [OfE/bEHO MPaBO AWCKPELMOHe OLeHe y TakBuM Cryuajesuma.’®
ApPrymMeHT KOjUM Ce MoapXKaBa OBaKBO CXBaTare M3BECHW ayTOpPWU Hanase y YUMHEHULUM aa
MOpOTa, HAaKOH LUTO HECMIOPHO KOHCTaTYje Aa je YUYMHuMnaL, Npeasnaeo CUrypHo HacTyname
nocneguue, Tpeba Aa YYMHW jow jedaH Kopak — da pasmoTpu, ysumajyhu y o63up cBe
pefieBaHTHE OKO/IHOCTW, Aa N je cafpXaj YYMHMOYEBOr HemnpujaTesbCKor pacrosoxera

610 TakaB [la My Ce HernpaBO MOXe Ynucatu y ymuisbaj. OBo 61 MOrao GUTU HaroBeLLTaj

%9 M. Jefferson /2009/: cTp. 103; N. Haralambous /2010/: cTp. 58.

%0 G, Coffey /2009/: cTp. 403.

%! R. Heaton, C. de Than /2011/: cTp. 57. MaHy 0BOF CxBaTak-a NOjeAyHI ayTopy MPenosHajy y ToMe LUTO Ce
Ha Taj Ha4MH jeHO MPaBHO NUTakE TPETMPA KAo UMHEHWYHO, N NpobneMaTvka AeuHNLMjEe UHANPEKTHOT
YMULL/baja 0CTaje HepewleHa. Bug. S. Parsons/2000/: cTp. 14.

%2 Kao fa/bu HepocTaTak HasefeHe AedMHWLMje HABOAM ce cuTyauMja Kaja je yumHwnay, ceecTaH fa he
nocefmua cacBM CUTYpPHO HACTYMUTK, &/l je HEeroBo NOHaLLake YCMEPEHO YNpaBo Ka HheHOM n3berasatby,
Tj. YYMHUOYEB Li/b N HACTOjakbe je YCMEPEHO Ka OTKNatbakby nocneguue. Yecto ce y TOM KOHTEKCTY HaBOAM
nprMep y KoMe oTal, 3a Bpeme noxapa y Kyhu 6aua cBojy AeLy Kpo3 npo3op, jep Yy TOMe BUAW jeANHY LIaHCy
Ja MX crnacy. JacHo je fa y OBOM C/yYajy Hamepa Huje ga ycMpTu gpyror, Beh ga ra cnacu. Mako 6u ce
nMTarbe KPUBMYHOMPaBHE OAFOBOPHOCTM YUMHMOLA MOF/I0 PEMTM U Ha MnaHy NpPOTUBMPaBHOCTM
(MpUMMEHOM MHCTUTYTa Kpajbe Hy>XXAe) MOCTOju BULE apryMeHaTa 3a CTaB Aa y HaBeAeHOM npumepy Tpeba
HermpatTu ymuLL/baj. YUMHWNAL, je CBECTaH BMCOKOI pu3MKa Of HacTynarba Mocieguue, anm ce Haga ga he
[eTe nnak 6uTn cnaceHo, Na 6e3 063mpa KONMKO Masio BepoBaTaH 610 cpehaH Mcxog, He Moxke ce pehm fda oH
“MMa yMULL/baj Aa NOBpeAM COMCTBEHO feTe. HberoB Lusb je cnacaBawe geteta. Bug. J. C. Smith /1990/: A
Note on ,,Intention“, The Criminal Law Review, cTp. 86-89. CnnuHo n J. Wessels, W. Beulke /2011/: cTp. 74.
CxBaTame fa y TakBOM Cfyyajy Tpeba Hermpatv ymull/baj Hamafdajy OHM ayTopu Koju cMaTpajy ga u 'y
CNyyajy Yy4ymHMOLA KOjU CBOjMM aHraxoBatkeM HacToju fAa wn3berHe ofpeheHy nocneauuy CTeneH
BepoBaTHONe OCTBapewa fefla je 3ampaBo UCTVM Kao M Yy OMI0 KOM TWUMAMYHOM MPUMEPY WHAWMPEKTHOT
yMULL/baja, Tj. FOTOBO CUMIYPHO MPEACTOjU HacTyMnakwe nocneguue. Y ToM CMUCAY, U OBaKBe ClyvajeBe Tpeba
cMaTpaTy YMULLIBbajHUM OCTBapereM 3akoHcKor 6uha. Bug. 1. Kugler /2004/: ctp. 80-83.

%63 Hekn ayTOp1 OCWM LUTO CMaTpajy Aa Ce Ha Taj HauMH Yrpoxkasa Haueno npasHe CUrYPHOCTY, Nonase of
Tora ga ce TMMe MOCTyMa CynpoTHO rapaHTujama NpeTrnocTaB/beHe HEBUHOCTW (4naH 6. cTaB 2. EBponcke
KOHBEHLMjE) U Npeanay HeOnXOAHOCT MpeLmsHe 3aKOHCKe AethMHMUMje YMULLIbaja Koja 61 enmmumnHucana
OMCKPELMOHY OLIEHY Kojy nopoTa uma. Bua. A. Khan /2002/: Intention in Criminal Law: Time to Change?,
Satute Law Review, Ne 3, cTp. 235-237.
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HOPMaTMBHOI CXBaTaka YMULI/baja. TakaB jefaH NyT CBakako Aa AONPUHOCK MOCTU3aky
npaBegHujer pesyntata y KOHKPETHOM Ciydajy, ain reHepasiHO YHOCWM HEW3BECHOCT Y
ONwITOj NpUMeHW npasa, 360r 4Yera MNOjefuMHW ayTOPU OBaKBO CTakbe OLekYjy Kao
He3af0BO/baBajyhe, jep LEHTpasHM NojaM, KOju MpefcTaB/ba YCNOB OArOBOPHOCTU Y
06/1aCTV HAJTEXMX KPUBUMYHMX [efa, OCTaje HenpeuusaH, YMMe ce yrpoxasa MPUHLMN
MpaBHe CUIYPHOCTM 1 U3BECHOCTY Y MPaKTUYHOM peLuasary ciydajesa.?®

Y opHocy Ha nocTojehe cTawe y npakcu, yb6e/bvBO 3BYYM 3aMepka MO3HATOr
cyamje (Lord Bingham) ga 1 Hajsehu nowutosasial, common law cuctema nspaxasa Yyhere
Haj, YMHEHULIOM [a M HAaKOH CcefjlaM BeKOBa OfJlyuMBara HajBuLIa CYACKa WHCTaHua C
BpeMeHa Ha BpeMe M3HOBa pasmarpa CyOjeKTUBHW efleMEHT KPUBWUYHOI [efa yOucTBa,
JEAHOT 0f, HAJTEXMX U HajcTapujux 3n104MHa. OH MOCTaB/ba M MUTakbe 3aLUTO CYACKa npakca
He MOXe MocTUhM jeAMHCTBEH CTaB Y OBaKO BaXXHO]j MaTepuju. Ycnep OAcycTBa YBpcTor
npasuna nog UCTUM UM BeOMa C/IMYHUM OKO/THOCTMMA jeflaH cacTaB CYACKe MopoTe MOXe
0cno6oanTy, a APYrv 0CYANTU yunHmoua.?® ako ce y npaBy He MOXe CBe HOPMUpPATU U
YBEK je MOoXe/bHO ofpeheHa pellewa OCTaBUTU (hIEKCMOUIHUM, cnobodaH npocTop Yy
OKBMPY KOra ce nopoTa MOXe KpeTaTu Mpu Of/lyuuBawy Y MaTepuju KpUBUYHOI Aena
y6ucTBa Tpeba fa UMa ersakTHe rpaHuLe.?®® MojeanHun ayTopy yak npeanaxy npomeHy
CTPYKTYpe KpUBMYHOI fena youcTea MU Kpenparwe HOBE MHKPUMUHaUMje, youcTea gpyror
cTerneHa, y CAydyajy [a je YYuMHWnal, CBeCTaH pu3vKa HacTynmawa nocnegue.”®’ Oswu
MPUroBopu Cy Ha MeCTy, jep Yy ofapeheHVM cny4yajeBMMa ONTY)KEHU MOXEe pavyHaTu Ha

ycrex Xasibe 360r HaBOAHO MOrpeLLHe CyAnjCKe NHCTPYKLUMje 0 MojMy YMULL/baja, a MoXKaa

%% D, Ormerod /2011/: cTp. 109-110.

%65 M. Jefferson /2009/: cTp. 104.

%6 3. Horder /1995/: Intention in Criminal Law: A Rejoinder, The Modern Law Review, Ne 5, cTp. 678.
AyTopy Koju pasmaTpajy 60raTy pacnpaBy y OKBMPY HeMauke AOKTPUHE O NMOjMOBMMA YMULL/baja U Hexata,
Harnawaeajyhn fa ce HW OKO OCHOBHMX NWTarba He MOXKe MocTuhy carnacHoCT, CMaTpajy Aa COXeHOCT
TakBe aHa/M3e 6alla y CEHKY HegocTaTKe NOjMOBHOT ofpefvBatba YMULL/baja Yy EHIECKOM KPUBUYHOM MNpasy.
Mpema peynma jejHOT aHr10CaKCOHCKOT NucLa, NOrnef Ha HeucupnHy Aebaty HeMadke formatuike, Tpeba ga
OCHaXku jol Behe NoLITOBakbe common law NpakTUYHOr fyxa 1 Aa 61aroHaknoHo Tpeba rneaaTy Ha Herose
yecte cumMmnuduKaumje U Teopujcke HepaspaheHoctu. Bug. G. Taylor /2004a/: The Intention Debate in
German Criminal Law, Ratio Juris, Ne 3, cTp. 374.

%7 C. Fennell /1990/: Intention in Murder: Chaos, Confusion and Complexity, Northern Ireland Legal
Quarterly, Ne 4, cTp. 337-338.
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yonwTe He 6M uUMao u3rneda fa ce ONTYXXO6M CynpoTCTaBu XXanbom fa je KOHuenTt
yMULLI/baja jacHo ofpeheH.

KoHayHoO, BaXXHO je HanomeHyTun [a npensuhare 13BECHOr HacTynarwa 3abpareHe
nocnefuue He KapakTepulle CBe CnydvajeBe yMWLL/bajHe KpuBMUE. TO HUje LeHTpasHa
KapakTepucTMKa ymuLW/baja, jep Yy CUTyauuju Kafa ydumHunial, ocTBaperem 6uha
KpPVBUYHOI fena nocTwke oapeheHy CBpXy, Tj. uie 3a TUM Aa OCTBapu HEMnpaBO KakBOr
fennkra (To je UMb KOjU Xenu fa MOCTUTHE) He TPaKW Ce Aa Tako CHAXHO M3paXeH
BOJTYHTapUCTUYKN eneMeHT byzde npaheH cewwhy O CUTYPHOM HacTynawy nocneguue. Y
CYNpOTHOM MOrn0 6u gohu [0 ancypgHuxX cutyaumja; MHOTMM YYUMHUOUM Kojuma je 61o
UW/b Aa APpYror yCMpTe UK ra TELKO TefeCHO nospese 13bernn 6u o4roBopHOCT 3a TELLKO
y61CTBO aKo 611 Ce TPaXWO Aa Cy BUAM CBECHN CUMYPHOT HaCcTyMarba nocneauie.?*® Tako
OV yumHWnaL, Koju ApYror MWK >XMBOTa NyLHEM K3 BaTpPeHOr opyxja (WTo je 6uo
OCHOBHM LWb y4MHMOLA) Morao fa u3berHe OAroBOPHOCT ako ycne fa [OKaxe fja je
TO/IMKO /IO Y PYKOBaky BaTPEHUM OpPYXjeM, yCfied 4era CMPT WM Tellka TefiecHa
nospesa Huje 6uia M3BecHa, WM [a je yuymHWnay caMm MWUCINO Aa TO Hehe CUTYpHO
HacTynuTn.?®® Camo YKONMKO OCTBaper-e 3aKOHCKOF Onuca He MpeAcTaB/ba HemocpefHu
UW/b KOME YYMHWMNaL, CTpemu, ocnabsbeH eneMeHT BOsbe 3axTeBa [a Ha MHTeNeKTyaHOM

MnaHy NOCTOjW CBECT O FOTOBO CUIYPHOM HacTynatwy nocneauue. >’

Kao WTO ce M3 NpeTXO4HOr Aena pafa MOXe BWUAETW, Y EHINIECKOM KPUBUYHOM
rnpasy NOjMOBHO NOCTOje B BPCTe yMULLU/baja. JeaHa, Kaja yunmHunal, xohe 4eno 3ato WTo
je TO HEeroB OCHOBHM UWb WM CamO MNPETXOAHM CTagujym U CpeacTBo fa OCTBapu
HenocpeaHn LUWb, U apyra Kafja HeHamepaBaHa nocrneguua npeactas/ba roToBO CUrypaH
pesy/nTaT YYMHMOYEBOr MOHALLaHa, Koje je YCMepeHO Ka ApYroM uuby. Y feny Teopuje
npucyTaH je 1 pefak cTas fda oblique intent yonwiTe He NpefcTaB/ba 06/IMK YMULL/baja, Beh
[la Taj M3pa3 03Hayasa jeAHy Apyry (opmy CTakba CBECTM Y4MHMOLA KOja Ce He MOXe

n3jegHauYMTN ca ymuwsbajeM. lMojeagnHn ayTopy Cy 4vak Oocyaunv MnpoLluvpuBarbe nojma

%8 G, Coffey /2009/: cTp. 404.
%9 A P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 136.
1 R, Heaton, C. de Than /2011/: cTp. 59.
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YMULL/bAja M Ha Cy4aj HeXesbeHe a roTOBO M3BECHE MOCTeAuLie Kao He3aKOHWT YuH.”'
HacynpoT Tome, y BehHU Cy OHW ayTOpW KOju cmatpajy fa ce AVMPEKTHU U UHAWPEKTHU
YMULL/bA] HE MOry KBaHTUTATMBHO pa3nKoeaTW, jep 06e oBe mens rea opwme
MpefCTaB/bajy jacaH M3pa3 YUMHMOUEBOT HEMOLLTOBara NpeMa 3alTuheHom fo6py. 2"

Y 0fHOCY Ha €BPOKOHTUHEHTA/IHO KPMBUYHO MpPaBo, KOje Nnpasu pasnvky usmehy
AVPEKTHOT 1 €BEHTYa/IHOT YMULL/baja, eHIIECKO KPMBUYHO MPaBo Moj YMULLbaj NOABOAM
camMo CnydvajeBe [AMPEKTHOr YMULL/baja, WM 00/MKE KOjU Ce Yy HeMadkoj Hayuwu
obenexasajy NojMoBMMa (AUPEKTHW) yMULL/ba] NPBOr CTeneHa M (AMPEKTHU) YMULL/bA]
apyror cTeneHa.””® EBPOKOHTWHEHTAHM MOjaM eBEHTYasHOr ymuL/baja 06yxsaheH je
nojmom recklessness,>™ nako ce TV NOjMOBM He MOKManajy, jep je KoHLenT 6e30631MPHOCTM
n3rpahleH UCK/bYYMBO Ha OCHOBY WHTENEKTYa/IHOr efleMeHTa, [OK je carfawiasakbe ca

Moryhum 3a6parbeHnM nocneauLiaMa KibyuHa KapakTepucTiKa eBeHTyanHor yMuLL/baja. 2’

2 Bpp. A. P. Simester /1996/: cTp. 447.

22 Byp. J. H. Buzzard /1978/: ctp. 9; W. Wilson /2008/: cTp. 126; M. Jefferson /2009/: ctp. 94-95; A.
Ashworth /2009/: cTp. 173.

213 ), Wessels, W. Beulke /2011/: cTp. 82-84; U. Kindhauser /2011/: Strafrecht. Allgemeiner Teil, Baden-
Baden, cTp. 127. ¥ Hemaukoj nuTepatypy YMULLIbaj je Y CKnagy ca Bnafgajyhmum ydersem npobnemaTtunka 6uha
KpUBUYHOT fAena, Tj. YMULL/baj MpeAcTaB/ba Cy6jeKTUBHO ob6enexje 6uha (cy6jekTMBHO Guhe KpuBUYHOT
[lena) 1 Kao Takas je y CYLUTUHM (popMa NoHallaka. nak, n y HeMaukoj JOKTPUHM ce pas/ivKyje yMuULLbajHa
N HexaTHa KpuBMLa.

7% Nako je y HeMauKoj HayLW npegjaraHo fa ce no y3opy Ha common law Mogen npeasuay nojam
6e3063MPHOCTM Kao 3acebaH CTeneH KpMBULE, TU MPeAN03n HUCY HaULWW Ha WWPW OAjeK. JefaH og pasnora
3a TakaB 0f60jaH CTaB, MpemMa peynma aHr10CakCOHCKOr ayTopa, /IeXu Yy umkbeHnun fa Hemuy Hepazgo
NpUXBaTajy MHCTUTYTE KOjU HWUCY M3BOPHO HacTa/lM Y HUXOBOM BUCOKO CO(MCTULMpaHOM cucTemy. G.
Taylor /2004a/; cTp. 374-375.

Z® Nopaylie, y HeMaykoj NUTepaTypu He MOCTOjU jeAMHCTBEH CTaB Yy OAHOCY Ha MojaM eBeHTyanHor
YMULL/baja, U HE YK/bYUyjy CBa CXBaTakba MpUCTajatbe Ha MOCneAuuy Kao LeHTpasHy OA/IMKY OBOr 06/MKa
KpuBMLE. Vako ce HeMayKy ayTopu MOHOCE YMHEHWMLOM fa Y ancTpaKTHOj MUC/N HUXOB YCMEX HUKO He
Moxe ga Hagmawwy (Rofhirt), Teopujcka HacTojara fa ce Ay6r/be NPOHUKHE Y oppeheHy npobnemartuky
OTBOpWSIA Cy UWTaBy MafieTy pasMuMTUX pPasMULL/batba U YeCTO CYMpOTHWX MpPeAnora, 0f Kojux MHora
Hemajy BENMKU MPaKTUYHW 3Hayaj. OrpoMaH TPy4 HeEMadKMxX ayTopa Aa Ce LEefoBWUTO M3rpagu AormaTvka
KPUBMYHOT MpaBa YeCTO HMje MMao OfjeKa y CYACKOj Mpakcu, Koja ce KpeTana He3aBUCHO 0f TEeOpWjCKMX
pocturiyha. Bug. UVcTo, cTp. 346-347. Buwe 0 MNOjMy €BEHTYaSHOr yMULLI/baja M KpUTepujymMuMma 3a
yTBphMBake 0Bor 06/11Ka Kpuemue Bua. C. Roxin /2010/: O eBeHTyanHOM ymuLL/bajy, Npesog: V. Mapkosuh,
Crimen, Ne 1, beorpag, cTp. 5-17.
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3. YcnosHm ymnwsbaj (conditional intent)

Y Teopwju ce NOHeKa/ roBOpM O T3B. YCNIOBHOM YMULL/bajy (conditional intent).?”

OBaj m3pa3 obyxBaTa KOHCTenauuwjy Yy KOjoj yuuMHunal HamepaBa fa ocTBapu 6uhe
KPUBUYHOT [e/a caMo YKOJMKO Cy UCTYHEHW YC0BM KOje OH o4ekyje,?”’ Hnp. npoBasbyje
y CTaH xoTehu fa ofy3me Heke AparoueHOCTW, anv Moj, YCI0BOM fAa TakBe AparoLeHOCTy
Hahe y cTaHy. OnwTe Npasuo je Aa ce 1 TakaB YCMIOBHU (YCNOB/bEHN) YMULL/baj cMaTpa
ymuLL/bajem. 2’

3aHnMbMB je jegaH cnydaj U3 npakce (R v Eastom [1971]) y KoMe ce nocTaBuio
nuTakbe MOXE NI YC/IOB/bEHW YMULL/bAj Y rope HaBefeHOM CMUCY OUTK [OBO/baH OCHOB
3a MOTBPAY OArOBOPHOCTW. YuuHWNal je 3a Bpeme (uIMCKe npojekunje y jedHOM
6rockony NpMMETUNO Aa je XKeHa Koja je ceaena y peay ucnpef wera octaBuia CBojy TallHy
Ha ceauwTy n3a te. OH je KPpULLOM Y3e0 TallHy, a/n je BUAEBLUW Aa Ce Y H0j He Hanasu
HULWITa BPeAHO WTO 61 MOrao Aa ofy3Me, BpaTMO Ha MeCTO rie ce Hanasuia. Y cTeapw,
YUMHWUAIAL, je yMnao y 3aMKy, NOLUTO je XXeHa paguna 3a Noanumjy 1 TalHa je Tpakom buna
Be3aHa 3a 3r/7106 HeHe pyke. YunHunal, je ocyfheH 3a Kpahy, anu je y >XanbeHoMm NocTynKy
TBPAMO Aa KO Hera Huje noctojasa Hamepa fa nuie o4 Kora cTeap o4y3vmMa TpajHO NLLIK
BNaCHMYKMX oB/alherba Ha CTBapu, LUITO NpeacTas/ba GUTHO 06enexje KpUBMYHOT dena
Kpahe. AnenaunoHun cyj je YCBOjMO Herose XanbeHe HaBofe M 0Cno60a4Mo ra je onTyx6e,

cmaTpajyhu fia He MOXe fia 04roBapa 3a nokyLuaj kpahe.?”® OBa oanyka je 6una npeamet

2% ¥ HemauKkoj nuTepaTypyn oBaj n3pa3 (bedingter Vorsatz) ce MoHekaf KOPUCTM 3a EBEHTYaTHN YMULLbA].
Bug. G. P. Fletcher /2000/: cTp. 454.

M K. Campbell /1982/: Conditional Intention, Legal Sudies, Ne 1, cTp. 77.

2 W. R. LaFave, A. W. Scott /1986/: cTp. 222; A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo
/2010/: cTp. 139. MpMCYTHO je M MULLBEHE Aa Ce Y WM3BECHO] MEpW CBakKM YMWLL/baj] MOXEe cmaTtpaTu
YCNOB/BEHMM, jep TOK Agorafjaja MoXKe YTMLATU Ha yYMHMOLA Aa u3MeHun cBoj nnaH. Bug. K. Campbell /1982/:
cTp. 89. Mogen KpuBMYHOI 3aKOHWKa M3pUUUTO perynuile oBo nutake (8 2.02[6]). Mo npasuny, u T3B.
YCNOB/bEHN YMULL/ba) he 3HAUMTV NOTBPAY CKPMB/LEHOT MOHALLAHa, anv NoA oApeheHM OKO/THOCTUMA MOXKE
N UCK/bYUNUTY OArOBOPHOCT. To he 6UTK cnyyaj kafa je noHallarmbe YYMHUOLA BE3aHO 3a YCOB KOju y CTBapu
He MpefCTaB/ba NOBPELY WM YTPOXaBake 0f KOjUX MHKPUMMHALM]a MHaYe WTMTW. HNp. YKOMKO yunHWUMaL
3aCHyje npuTtexxare Ha ofpefeHOj CTBapuW 3a KOjy Huje curypaH Kome npunaga, anv Hamepasajyhu ga je
BpaTV BNAaCHMKY aKo Ce MOKaXKe Aa TO Huje werosa cTeap. Bug. W. R. LaFave, A. W. Scott /1986/: cTp. 222-
223.

219 K . Campbell /1982/: cTp. 78.
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CHaXXHE KpWUTUKE, M BP/O 6p30 je 03HayeHa Kao /oW MpUMep Koju He Tpeba crneguTw.
CmaTpaHo je fa je ocnobahajyha npecyga pe3yntar norpeLlHe nNpoLeHe cyaa y 0fHOCY Ha
NCMYHEHOCT 06jeKTUBHUX W CYOjeKTUBHUX efieMeHata Ouha KpuBuYHOr fena Kpahe.
OCHOBHM je 3aK/by4yaK [a je yumHual, ofy3eo CTBap W fAa je y TOM TPeHYTKY Kof Hera
NMoCTOjao YMULL/ba] HEOMXOoMaH 3a MoCcTojare fAena, Tako [a YUMkeHuLa WTOo je YYnmHuIaL,
BpaTMO CTBap He [OTW4Ye HEroBY OArOBOPHOCT, jep je Aeno NpPeTxo4HO (hopMaiHO
[OBpPLLUEHO. VICTaKHYTO je 1 fa 61 61no cacBMM HENPUXBaT/bMBO fAa Ce 403BOMN YUMHMOLY
KOju je ycrnocTaBMO NpuUTeXake Ha CTBapWy fAa 3af4pXXM NpaBo Aa je BpaTh HakKOH LUTO
NpoLeHN teHy BpegHocT.?® Hekonnko rogvHa kacHuje y apyrom cnyuajy (R v Walkington
[1979]) koju je 3a npeAMeT MMao KpuBMYHO fAeno nposasHe Kpahe (burglary) cyg je
cmaTtpao fa je 3a 0OBO KPUBMYHO [e/10 AOBO/LHO fa YumHunaly HeosnawheHo yhe y Tyh
3aTBOPEHM MPOCTOP Ca HaMEPOM [a YHYTpa HeLTo yKpage (4ak 1 nof yCnoBom fa npoHahe
HEWTO BpeAHO Ofy3nMMarba), Tj. YC/IOB/bEHW YMULL/BA)] je MpPWM TakBMM OKO/IHOCTMMA

[10BO/baH pasfnor 3a notepay Kpusuue.”*

4. YmMnwsbaj u Hamepa

Y 6uhy nojeAMHMX KPUBUYHMX fefla OCMM yMULL/baja 3aKoHofaBal, npeasuha u
KakaB [OATHU CYyOjeKTUBHMW e/IEMEHT, KOju Ce Y eBPOKOHTMHEHTA/THOj KPUBMYHOMPABHO]
Hayuu TpaguuMOHa/IHO O3Ha4vaBa M3pa3om Hamepa (Absicht), n koju ce He OofHOCK Ha
obenexja o6jekTMBHOr 6uha, Beh Ha Heke Aarbe NocneauLe, U3BaH CaMor KPUBUYHOT
Henpasa. Kof TakBUX KPVMBWMYHMX Aena, CBECHO W BO/bHO OCTBapetbe efieMeHarta Hernpasa
Hehe mMpeacTaB/baTM KaXKmMBO MOHAWLawe, YKOMMKO KO Y4YuMHMOLA Huje nocTojaia
ogroeapajyha Hamepa. Cy6jeKTMBHU €NeMEeHT TakBUX KPUBUYHUX [ena He YMHU camo
yMuULW/Bbaj (KOju ce MpocTMpe Ha 06jeKTUBHe enemeHTe 6uha KpuBMYHOr fena), Beh u

Hamepa f[a Cce MOCTUFHe HEeKM UMb KOjU He MpeAcTaB/ba A€0 OGjeKTMBHOr CyncTpaTa

%0 | Koffman /1980/: Conditional Intention to Steal, The Criminal Law Review, cTp. 463-465.
81 K. Campbell /1982/: cTp. 79-81.
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HenpaBa.”®” Vako ce y Halloj nuTepaTypu M3pa3 intent (intention) 4ecTo NMpeBOAM Kao
Hamepa (Mafa je OBaj Mojam 3anpaBO MPaBHW CUHOHWMM €BPOKOHTUHEHTA/IHOI KOHLEeNTa
yMULLbaja), MOHEeKaL W y3 TBPAHY Aa aHr/I0CaKCOHCKO KPVMBUYHO MPaBO YOMwiTe U He
npaBsun pasnnky uaMehy ymuLl/baja 1 Hamepe, Y aHr/10CakCOHCKOj CTPYYHO] inTepaTypu ce
3a 0Baj 06/IMK CYbjeKTUBHOI efleMeHTa KOMe je CBOJCTBEHO ycMmepaBare Ka ofpefheHoM
pe3ynTaTy Koju He AOTUYe actus reus, ynotpeb/basa uspas ulterior intent.?®

Hamepa He mopa 6UTK OCTBapeHa, aM OHa Mopa MOCTojaTh KOA yumHuoua fa 6u
cy6jeKTMBHO Ouhe KpuBuYHOr fena 6wMno notnyHo. [locTojakbe Hamepe Mnojayasa
CYOjEeKTUBHM €NEeMEHT, N OHa je NPaKTMYHO HEeCrojuBa Ca KOHLENTOM €BEHTYalHor
yMULL/baja EBPOKOHTUHEHTATHOT KPMBUYHOT MpaBa WM aHrI0CaKCOHCKMM nojmMom oblique
intent, KoL Kora je TeXWLWTe Ha WHTEeNeKTyaslHOM efeMeHTy. Hamepa nojayaBa BO/bHU
efleMeHT yMULL/baja 1 300 Tora YMHW TakaB CyGjeKTVBHU OLHOC YYMHMOLA NpemMa feny

HajByLLe NPeKOP/bUBUM.

5. ¥Ymuwrbaj v nobyge (MoTmsm)

AHII0CAaKCOHCKO Y4etse O CyGjeKTUBHOM eneMeHTy KPWUBMYHOT [ena jacHo
pasfnKyje 06/MKe KPUBMLE Of MOTMBA KOjU Cy MOKPEHYMN YUMHMOUEBO MOHALLIAHbE.
MoGyda MpeAcTaB/ba Y3POK pafbe, YHYTPallkby UMHEHWLY KOja je MOKpeTau sby/CKe
fenatHocT.®®* OcHOBHO je npaswno fga nobyge, 6e3 0631pa Ha TO Kako Cy MOPaIHO

BPEAHOBAHE, He YTUYY Ha MUTake KPMBMYHE OAroBOPHOCTM (Nobyde HWUCY [eo mens rea

82 3. Horder /2003/: Crimes of Ulterior Intent, Harm and Culpability, (ed. A. P. Simester, A. T. H. Smith),
Oxford, cTp. 154. Kao npumMep AennkTa Ymju 3aKOHCKM OMUC CafpXXn HELLTO BULLE 0f, YMULL/baja HaBOAW ce
KpMBUYHO aeno burglary. Henpaso (actus reus) 0Bor KpMBUYHOT Aena YMHM HeoBnalwheHOo ynaxewe y 3rpagy
(as a trespasser), av he A4eno noctojaT camo ako y4ymHuaal nocTyrna y Hamepu fa HakoH HeoBalheHor
ynacka y Tyhe MpocTope 0CTBapy HEKO 0f TauyHO oapefeHnX KpuBMYHUX Aena. OCTBapere CBUX 3aKOHCKMX
obenexja TOr APYror KpUBMYHOI [efla He YMHU HenpaBO NpoBajHe Kpafe, Koje ce CBOAM CaMO Ha
He[03B0/bEHO YyNaxeke Y Tyh npocTop. D. Ormerod, K. Laird /2015/: cTp. 149.

%3 cTo; N. Padfield /2012/: cTp. 51. MoHekas ce ynoTpe6/basa 1 uspa3 further intention. Bua. R. Card
/2010/: cTp. 89.

%% M. Wasik /1979/: Mens Rea, Motive, and the Problem of ,, Dishonesty* in the Law of Theft, The Criminal
Law Review, cTp. 544.
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enemeHTa), Beh NpeAcTaB/bajy BaXaH KPUTEPUjyM Ha NnaHy ofMepaBarba KasHe. 2 MocToje
MMNaK U M3y3euM Of, OBOF OCHOBHOT MPUHLMMA W MOMYT pellerwa Of Kora nonasv u
eBPOKOHTUHEHTA/IHO KPVMBUYHO MpaBo, NobyJa MOXe MpeAcTas/baTu GUTHO obenexije
[eNVKTa, 0/} Ynjer NocTojarba 3aBUCK 1 UCMYHEHOCT 3aKOHCKOT OMMCa KPUBWMYHOT fena y
unje 6uhe je yHeT 0Baj Cy6jeKTBHU eneMeHT.?*® Y npakcy fodylue NocToje ciyyajeBn y
KOj1Ma Cy CY/0BM, 360r NMO3UTUBHE MOTUBALWjE YUMHIMOLA, ENaCTUYHO TyMaunu 06aBesHe
efleMeHTe HerpaBa W KpuBMUE, Kako 6W onpasfanv ocnobahajyhy npecyay 36or
HeMOryhHOCTM MoaBoherba YMHEHMYHOT CTarma Mo 3aKOHCKY Aucnosvuujy. Bpno je
BEPOBATHO Aa 61 npakca 6una Apyraunja y cnyyvajy HeraTMBHO BpeaHOBaHWX nobyaa.”®’ Y
Hamepy fa W36erHy ocydy 360r MO3UTMBHE MOTMBALMje YYMHMOLA CY0BM Cy YecTo
MOrPeLLHO MCK/bYUMBAIN HETOB YMULL/BAj, YMECTO Ja Herupajy nocTojawe Aena
MO3MBarbeM Ha MpUMeHY HEKOT OCHOBa MCK/by4erwa NocTOojarba MPOTUBMPABHOCTY WM
kpueuLe.”® HapasHo fa je TO y A06poj Mepu 3acnyra Tymauewa npasuna o nojmy
ymuwbaja 13 Beh nomeHytux cnydajea (Moloney, Woollin) 1 nocneamMua craea fa

%5 By, E. M. Chiu /2005/: The Challenge of Motive in the Criminal Law, Buffalo Criminal Law Review, Ne
2, cTp. 663.

% TakaB je npumep TeXux 06/MKa MOjeAMHWUX KPUBMYHMX fAena (HNp. oHWx npegsuhennx Crime and
Disorder Act-om [1998]) HakoH amaHAMaHa Koje je aoHeo Anti-Terrorism, Crime and Security Act [2001].
Hnp. nojeanHn genukTy nonpumuhe 06unyje Texke KBanuguKaumje yKOIMKO je yuMHunaL, Ucnosmmno MpXXby
N Henpujate/bCTBO Npema NacvuBHOM Cy6jekTy, npumMepa pagn NPUNagHWKY HeKe pacHe WaW BEpCKe rpyne.
Mobyna Moxe npefcTaB/baT 06enexje M OCHOBHOI 06/MKa KPMBUYHOT Aefa, Kao LUTO Mokasyje npumep
KpuBuuHor fena kpahe (theft), n mensrea enemeHT dishonesty. R. Heaton, C. de Than /2011/: cTp. 63-64.

%7 YcTo.

%8 y cnyuajy Ahlers [1915] Hemauku KOH3yn y Benukoj BputaHujin onTyxeH je 3a yMULI/bajHO noMarawe
Henpujatesby KpyHe, jeaHy (opmy Beneusfgaje, 360r Tora LUTO je HaKOH 06GjaBe paTa Momorao nojeauHuM
ApXaB/baHMMa Hemauke ga HanycTe Benvky bputaHujy. Mnak je cMaTpaHO Aa Heros ymuLL/baj Huje 61o ga
npyXu nomoh HenpwujaTesbCKoj CTpaHu, Beh Aa je BPLIMO CBOjY KOH3YNCKY AY>XHOCT. CanyaH je npumep u3
nepunoga [pyror ceeTckor pata (Steane [1947]), kaja je jefaH OpPWTAHCKW Ap)KaB/baHWH CTaB/beH MOA
ONTYXX6Y 3a Benemsgajy 360r Tora LUTO je eMUTOBAO HeNpujaTe/bCKy nponaraHgy 3a Bpeme pata. OneT je
3aK/by4eHO [ja Y HeroBoM MoHallaky He MOXE Aa Ce MpenosHa yMULWLbaj YCMepeH Ha NoMoh HenpujaTtessy,
MoLwTO je CBE TO YYMHMO Y Hamepu da cnace CBOjy mopoguuy v cebe og ynoTpebe (m3aM4KOr Hacu/mba U
mMoryhHocTn fia 6yae nocnat y KOHUeHTpaumoHu forop. S. Parsons /2000/: cTp. 15; R. Heaton, C. de Than
[2011/: cTp. 54; M. Jefferson /2009/: cTp. 91-92. Y nutepaTypu ce TBpAM Aa je cyf y oba ciyyaja noMeLLao
KaTeropuje ymuwi/baja U MOTKBa, jep MaKo ce MOXKe TBPAWTY Aa je npaBu Lu/b yunHuoua 6no ga gocnegHo
OAroBOpY CBOjOj AY>KHOCTM, WM Ja chace CBOjy MOPOAMLY, OH je 3Hao fa Yy OCTBapeky TOr Lu/ba Mopa
npegy3eTn pagky KOjOM ce ocTBapyje mnomoh Henpujatesby. TEOPUjCKM UMCTUMje peluewe 6una 6u
ocnobahajyha npecyaa 360r NpMMeHe HEKOr OCHOBa KOju onpaBAaBa Y4MHMOYEBO NoHalawe. R. Heaton, C.
de Than /2011/: cTp. 55.
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MOPOTHULM HUCY ancoslyTHO Be3aHW CaMO 3a OLeHY CTarba CBECTM YUMHMOLA MPUIMKOM
npoLierbrBara Cy6jeKTUBHE CTpaHe fena. Mako 61 ce 0BakBO Of1y4mBaHe MOI/10 JOBECTU
y Be3y ca CTaBOM fa je 3a yMWLUbaj U KpuBULY NOTPEOHO HELWTO BULle 0f MyKor
MCUXMYKOT OAHOCA YYMHMOLA Npema Aeny, U CTora HaroBellTaj HOPMAaTUMBHOI KOHLeNnTa
KpMBULIE, YMHWM Ce UMaK fAa je TO npe pesyntar creumpuyHor HaumHa npecyhewa y
KPVUBUYHMM CTBapMMa, Y KOjiMa 0 NuTaky KpUBHLE oa/1yuyje He cya, Beh nopoTa.”®

AHI/IOCAaKCOHCKM ayTopy YecTo He cxBaTajy ogpeheHy npobnemaTtuky Ha HauuH
Kako je TO yobuyajeHo y Hayuu 3eMasba KOHTMHEHTa/IHe EBpone; HeaocTaje UM pasBujeHa
Jormatumka, usrpaneHa nax/brBO N OKO HAJCUTHWUUX MUTawa, Ma HUCY peTke cuTyauuje
Kaja 13 yrna npasH1Ka 06pa3oBaHor y fyxy eBPOKOHTUHEHTA/HOT MpaBa, aHrI0CaKCOHCKM
NPUCTYN n3rnega NPUINYHO NOjeAHOCTaB/bEH, a MOHEKas U norpellaH 360r HeJoBO/LHOM
pa3fIMKoBaa PasINUMTUX MHCTUTYTA KOjU YMHE CMIOXKEeH cucTem onwTer gena. To je
OuUMrNeAHO Ha MpUMepy MOTMBA, KOjU Y EBPOKOHTUHEHT/IHOM KPUBUYHOM MNpaBy
npeacraB/ba BaXHY OKOMHOCT MPWIMKOM OfMepaBarba KasHe, ain Yy MOjeavHUM
cy4yajeBUMa YMHU M BUTHO obenexje cybjeKTUBHOr 6uha. Tako je Yy eHrneckoj npakcm y
nojeiMHUM C/lyYyajeBUMa MOTPeLIHO HermpaHo MocTojake ymulsbaja 360r ofpeheHe
nobyge UM MOTMBA KOjW Cy YYMHMOLA MOTaKM fa npeay3mMe noHatlarwe onmncaHo 6uhem
KpMBUYHOr fena. M ymecTo ga ce OAroBOPHOCT MCK/bYYM Ha HMBOY Hemnpasa, MpPYMEHOM
HEKOr OCHOBa OnpaBfatba, WM YakK M KPUBMLE an y3 Apyraydujyu npuctyn, pellere je
MpPoHaheHo y NPOCTOM NOTMpPaky YMULL/bajHOT OAHOLLEHa Npema obenexjuma gena. Minak,
M3BECHO [AOrMaTCKO OnpaBjake 3a OBakaB CTaB MOXe Ce MNpoHahv n Yy cuctemy
€BPOKOHTVMHEHTA/IHOI KPUBWMYHOI MpaBa, YMMe OW Cce Hausrnes BenvKa pasinka vy
npucTyny AOHEeK/e penatuBu3oBana. Haume, mMorsio 6w ce TBpaUTU fa je (Y cknagy ca
HOPMAaTVBHUM KOHLENTOM) YMWLLU/baj HervpaH 360r Henoctojakba WCTUHCKE HeraTvBHe
Bo/be. Kof yumHmoua He MOCTOjU KPUMMHa/IHA BO/ba OHOI KBA/IMTETA KOja KapakKTepuLue
jeaHor TUMUYHOT YYMHMOLUA Y OAHOCY Ha KOHKPETHO feno.

KoHauHo, ogrosapajyha MoTuBauuja je OuTaH efieMeHT BenMkor 6poja OCHOBa

NCK/bydera MocTojawba KpumBuyHor fena (defences). lNpumep je HyxHa opbpaHa u

%D, Ormerod /2011/: cTp. 111-112.
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CYOjEKTUBHW eNleMeHT of6pambeHe BOsbe, Tj. yUuMHUIaL, ocTeapyje 6uhe KpMBMYHOT fdena
pagrOoM Koja je ycMmepeHa ynpaBo Ka 0f6ujaky MCTOBPEMEHON NPOTMBMPaBHOr Hanaga, a

He Y HEKOM [|pyroM Ly (BpLUeHa KpuBMYHor gena).”®

6. HaunH yTBphKMBarba ymuLl/baja

3a yTBphMBarbe ymuLsbaja KOPUCTU Ce CYOjeKTUBHO MepWUo, Tj. PefieBaHTHO je
CTarbe CBECTW caMor yumHmoua.”* MehyTmM, ¢ 063MpOM Ha TO fAa YYWMHWNAL, Y CBOjOj
oa6paHu peTko MoTephyje Aa je YMWLbajHO nocTynao,?®? nokasvBatbe Cy6GjeKTUBHOT
efleMeHTa je yrnaBHOM MoBe3aHo ca 6pOojHUM noTellkohama ¥ YecTo Ce BPLUM Ha OCHOBY
aHanm3se 006jeKTUBHMX OKOTHOCTHK, Tj. NOHaLLakba yYMH1oLa y AaTuM OKO/IHOCTVMA, U3 Yera
ce 3aK/byuyje O MPUPOAW Cy6jeKTMBHOT OfHOCA yuMHMOLA npema deny.?® Uy Takeum
C/y4yajeBUMa YBEK je HACTOjate YCMEPEHO Ka MPOHanaeky rpaBe CANKe CYOjeKTUBHE
cthepe yumHMOLa, Tj. 0Baj CTeMeH KpuBMLE Ce He YTBphyje Ha OCHOBY KakKBOI Mepuia
CKOBAHOT M0 06jeKTMBHOM Kaslyny 1 eBeHTYa/HOM MOHallaky MPOCeYHOr, pa3yMHOr Uau
NaXX/bUBOT MOjefnHLA.

Mpema jegHoM npepsiory oanyyyjyhu kputepujym 3a yTephuBarbe ymMuLLI/baja je
MoCTaB/batbe MUTaka fa M 61 yumHunal CBOje MoHallake OLEHMO HeycrewHuM ja je
ofpeheHa nocneguua msoctana (test of failure). AKo 6M yumHuMNaL, CBOje UMHbere WK
HeUMHbeHEe CMaTpao yCnesnum 1 fa He HacTynu ogpeheHa nocneguua, cMatpahe ce fa oH Ty
nocneguuy Huje obyxsatuo CBOjUM yMuLl/bajeM. VI 0BpHYTO, YKONMKO 6e3 HacTynawa

rnocneauLe 1 yKynHo noHalate Huje NocTUI/IO CBOj LW/, TO je MOTBPAA Aa je YumHunay

20 3. Dressler /2001/: cTp. 121; R. Heaton, C. de Than /2011/: cTp. 64. Bug. W. Bykosuh /2011/: O
CybjeKTBHMUM 06enexjuMa NpoTMBNPABHOCTU Y KpUBUYHOM npasy, AHanu MpasHor thakynTeTa y beorpagy,
Ne 2, Beorpag, cTp. 122-141.

#1 3. Dressler /2001/: cTp. 120.

%2 G, Coffey /2009/: cTp. 395.

28 \W. R. LaFave, A. W. Scott /1986/: cTp. 238.
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XTe0 0CTBaper-e NocneauLe 1 fAa je y OAHOCY Ha kY NOCTYMao yMULLbajHO.>** MehyTum,
0Baj TECT je OrpaHUYeH camo Ha yTBphMBatbe AMPEKTHOT YMULLIbaja. 2>

YMULWIbaj Ce HUKah He MpeTnocTaB/ba M TY)KUNAWTBO je AYKHO Ja JOKaxe
MoCTOjatbe TPaKEHOr CYOjeKTMBHOI efleMeHTa BaH pasymHe cymme (beyond reasonable
doubt).**® Vnak, y cnyuajy DPP v Smith [1961] cya je mowao of npeTnocTaske fJa
ymMuLWsbaj Tpeba 06jeKTMBHO MpouewmBath, npuxeBaTajyhm Kao HeobOpuBY MpaBHY
MPeTNOCTaBKy [Ja YYMHWNAL MMa YMWLW/baj Y OAHOCY Ha MNPUPOAHY W BepoBaTHY
(OueKkMBaHy) MocneAuLyy CBOF MOHaWama.>® Y oBOM cnyuajy, o4 yunMHWoLa Koju je
yrnpae/ba0 MOTOPHUM BO3W/IOM Y KOMEe CYy Ce Hanasune yKpafeHe CTBapu, 3aTpaXKeHOo je Of
CTpaHe nonnyajua fa ce 3ayctaBu. YMeCTo Tora, yumHunay, je 4o4ao rac v nonuuajaw, Kojm
Ce MPUC/IOHMO Y3 ayTOMOGMA, Hallao ce Ha NyTy ApYror Bo3wna, Koje ra je ycmpTuno.?®
YuuHunay, je y nocTynky TBPAMO fa je CBe nocneavua cnydyaja, jep Huje BUAEO fa ce
nosimuajaw, 0CIoHMO Ha BO3WJIO, Kao M fa je heroa Hamepa 6vna camo fa noberHe, a He ja
apyror nospean. Ha Kpajy, ocyheH je 3a Telko y6ucTBo, nowTo je Jom nopaosa ycBojuo
MOMEHYTY MPEeTNOCTaBKy. YMeCTO CTawa CBECTM Y4MHWMOLA, MNpefHOCT je fata
06jeKTUBHOM Mepuny — WTa 6u pasymaH YoBeK y MO3UUMjU YumHMOLA NpesBuAe0 Kao
NPUPOAHY 1 BEPOBATHY Nocneauuy npedyseTe pajwbe. YKONNKO 61 npema TOM CTaH4apAay
pasymMaH nojefuHal, npeisuae0 CMPT WAW TeLKYy TenecHy MoBpeay Kao MNPUPOAHY W
BepoBaTHY nocneamuy CBOM MOHallaka W yYuMHWNaY ce cmatpa KpvBMM 3a OHO LWITO je

npoy3pokosao.?*

24 R. A. Duff /1989/: cTp. 77; A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 128.

%5 By, A. W. Norrie /1989/: Oblique Intention and Legal Politics, The Criminal Law Review, cTp. 796. 3a
KpuTuKy BUA. A. P. Simester /1992/: Paradigm Intention, Law and Philosophy, Ne 3, cTp. 256-262.

2% A P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 139.

27T A, P. Simester /1996/: cTp. 445. Ha cnvnuaH HaumMH Mpcku 3aKoH 0 KpMBMYHOM npasocyhy u3 1964. rog,
npegsuha obopvBy NpaBHY MPETNOCTaBKY Aa YUMHWMAL, YMULLBbAJHO MOCTYNa Y OAHOCY Ha MPUPOSHY W
BEpOBaTHY nocneamuy ceoje pagme. Buiwe o Tome Bug. G. Coffey /2009/: cTp. 408-412.

2% M. Molan, D. Lanser, D. Bloy /2000/: cTp. 62.

2% N. Haralambous /2010/: cTp. 53. W y cnyuajy Hardy v. Motor Insurers Bureau [1964] 3ak/byueHo je ga je
yunHUnay, ,,Mopao NpeaBWAETY, Y TPEHYTKY Kaja je npeays3eo pagwy, Aa he moBpeanTn apyrora, 1 fa crora
Kof tbera noctoju ymuwsbaj.* A. P. Simester /1996/: cTp. 445. C/IMYHO je peLueHo Uy aMepuykoM cny4ajy
Sandstrom v. Montana [1979]. Mako je yuynHWnay, y NnpBOCTENEHOM MOCTYMKY ocyfeH 3a yoncTeo, BpXoBHU
CY/A je YKMHYO npecyay 360r Tora LWTo je NopoTHUUMMa 6una ynyheHa cMepHULUa Aa ce y CKnagy ca 3akOHOM
npeTnocTae/ba Aa je y4mHunal, Noctynao YMULL/bajHO Y OAHOCY Ha yobuuajeHe nocneavue CBOr BO/bLHOT
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Ha Taj HaunH je Mepnno TUNMYHO 3a yTBphMBatbe HexaTa, CTaHAapA pa3yMHe 0cobe
npu noctojehM OKOMHOCTMMA, MpeHeceH Y moapydje ymuwbaja,>® umme je HerupaHo
[ejcTBO 3abnyfe O peneBaHTHMM OKOJIHOCTMMAa M 3aHeMapeHO CTBApHO CTake CBECTU
YUMHMOLA. YUMHWNAL, je KPUB 3aTO WITO OV HEKO Nak/bUBUjU Of Hera fApyrauvuvje
nocTynuno. Mako je HecropHO Aa 06jeKTMBHA CTpaHa [e/MKTa CNYyXW Kao nog/ora 3a
NCNUTMBaKE CYGjEKTUBHOI OAHOCA YUMHMOLA Npema Aeny, He cMe ce 3abopaBuTn aa je y
mMaTepuju ymuLL/baja jeAnHo Of 3Hadvaja yHyTpalliba YCMEepPeHOCT KOHKPETHON, a He HeKor
3aMULL/bEHOT yyMHMoUa. HenpuxsaT/bMBOCT 0Be ofnyke [loma nopgosa 6p30 je HaBena
3aKOHO/aBLa fja MHTepBeHuLLE Y 0BOj 06/1aCTW. Tako je 3aKOH 0 KpUBMYHOM Npasocyhy u3
1967. roa. (Criminal Justice Act) npeasnaeo aa cyd (Mnm NnopoTa) HMje Be3aH HeO60pMBUM
[OKa30M ymuL/baja Y CUTyaluju HacTynawa MPUPOLHUX WM BepoBaTHMX Mocneamua
(nocmaTtpaHuxX M3 yrna Hekor gpyror), Beh fJa CBe peneBaHTHE OKOMHOCTU KOHKPETHOr
Ccnyyaja NpeAcTaB/bajy OCHOB 3a cys o Kpusuu. >

Nako cy cBu Bogehu cfy4yajeBu Yy Kojuma je CYACKMM NyTem pasBujaH nojam
YMULL/baja 32 NpeaMeT KpUBMYHOMPaBHE CTBapV UMai KPUBUYHO A€o Y6ucTBa, **% rotoBo
je onwiTK cTaB fja ycBojeHa AeunHMLMja YMULL/baja Y OBUM ClyyajeBrMa MMa jefIMHCTBEHO
Ba)KEHE Yy MaTepuju nocebHOr fena, Tj. MPUMEH/bMBA je Ha CBa YMULU/bajHA KPUBMYHA
fena.3®

KoHayHo, BaXXHO je HanomeHyTu aa je 2006. roa, ycnen HemoryhHocTn fa ce y
npakcu CTBOPM jeflaH KOXepeHTaH W CTalaH CUCTEM CMepHMUa 3a YTBphuMBare Mojma

ymuwbaja,*® of cTpaHe Komucuje 3a npaBo MpeasioxeHo Aa ce oBa (hopMa KpuBMLE

noHalllakba, jep Ce Ha Taj HayMH KpLIM YCTaBOM MOCTaB/bEHW 3aXTeB fa TyXunal mMopa [oKasaTu CBe
enemMeHTe KPMBMYHOT Aena BaH pasymMHe cymibe. Bug. W. R. LaFave, A. W. Scott /1986/: cTp. 225-226.

390 MpeTnocTaBka fa Ce YUMHUOLLY MOXe ypauyHaTu y YMULL/baj U NocneauLa Koja je npupofHa (oueknBaHa)
nocnefunua HeroBor noHallamwa je of cTpaHe MojeguHMX ayTopa O3HayeHa kao 6ecMUCNeH NOKyllaj fda ce
HexaTHa Aena TpaHcgopmMuLly y ymuilbajHa. Bug. G. H. Gordon /1975/; cTp. 368.

%1 G, Williams /1978/: The Mental Element in Crime. The Law Commission's Report No. 89, The Criminal
Law Review, cTp. 589; N. Haralambous /2010/: cTp. 53.

%02 G, Coffey /2009/: cTp. 395.

%03 N. Lacey /1993/: cTp. 628; R. Heaton, C. de Than /2011/: cTp. 60; R. Card /2010/: cTp. 83. Unak, y
cnyyajy Woollin jegaH of cyauja (Lord Steyn) je M3Heo CBOje 3anaxare fAa Mojam intent Hema Hy>KHO
WCTOBETHO 3Hauyete Y KpMBMYHOM npasy yonwTe. Bua. S. Parsons /2000/: cTp. 12; A. Ashworth /2009/: cTp.
176; D. Ormerod /2011/: cTp. 114.

34 G. Coffey /2009/: cTp. 404.
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(hOPMaIHO M 3aKOHCKK ogpean. Mpu Tome je nojaM AUPEKTHOr yMULL/baja NPeasoXkeH y
CKnagy ca nocTtojehMM, HECnopHMM CTaBOM, [a OBaj O0O/MK KpuBMULIE MOCTOjU KOf
YyUmHMoLa Koju xohe 3abpareHy nocneguuy, AOK je MojaMm Apyre BpCcTe YyMuL/baja
(MHOVMPEKTHU YyMULL/baj) Ha NMHUjK Bnadajyher ctaBa y CYACKOj Mpakcu: nopota Mo>Ke
3aK/by4MTI NOCTOjakbe 0BOr 06/MKa KPMBULE KO YYMHMOLA KOjU je CBecTaH Aa he roToso
CUTYPHO OCTBapUTK 3abpareHy nocneamuy. Buamn ce ga Komucuja npegnaxe pellere Koje
je y mefyyBpemeHy noctano Bnagajyhe y npakcu.3®

7. BpeMme yTBphuBarba ymuLLbaja (reHepanHu ymmirbaj)3®

Y aHrnoCcakCOHCKO] nuTepaTypu ce, Kao yoCTa/ioM U Yy 3eM/baMa KOHTUHEHTa/IHe
EBpone, yobuuajeHO rosopu O npuHUMny noaydapawa (principle of coincidence)
06jeKTMBHOI 1 CYOjeKTMBHOI efiemeHTa. Mens rea Kao Cy6jeKTMBHA MpPeTnocTaBKa
KaXXHMBOCTM YTBPRyje ce y O0fHOCY Ha O0O0jeKTMBHE eneMeHTe actus reus-a y Bpeme
npefy3vMara padre u3Bpluewa.>’’ OBaj YCMOB je MCMyHeH YKOAMKO KO Y4MHMoLa
KpPMBMYHOI [ena y Bpeme Mpefy3umara pafrwe M3BpLUeHa MocToju ogrosapajyhn
Cy6jeKTVBHM eIeMeHT, YaK 1 y CyYajy Aa nocneauua HacTynu Tek kacHuje. 3

MyKa BO/ba, YaK 1 Yy jaue n3paxxeHoj hopMmn oasyke fa ce ocTBapun buhe KpUBUYHOT
[lena, Koja HMYMM HUje cnosba MaHWU(gecToBaHa He 3acCHMBA KaXhMBOCT — cogitationis
poenam nemo patitur.3® C gpyre cTpaHe, HM caMO MOHalLawe Koje OAroBapa pafbu

OMMCaHoj 3aKOHCKMM GuheM, a Koje He npaTu oArosapajyhu yHyTpawmu, Cy6jeKTUBHU

%5 N. Haralambous /2010/: cTp. 59; A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp.
132; D. Ormerod /2011/: cTp. 116. HaupT KpnBMYHOT 3aKOHMKa YMULLIbaj APYTOr CTeMeHa, Koju npaTu CBecT
0 MpaKTMYHOj W3BECHOCTM HacTynawa 3abparbeHe nocneguue (ocTBapera 3aKOHCKOr 6uha) gedmHulle Ha
cneaehn HaumH: yunHunaL nocTyna yMULL/bajHO U Y OHOCY Ha nocneauy, Koja fogyLue He npeAcTasmba Lwb
KOjW OH >Kenn fia NoCTUrHe, ann 3a Kojy 3Ha Aa he HacTynMTK Npema pegoBHOM TOKy forafjaja, ako >Kenu
[Aa Npoy3poKOoBareM Apyre NocneauLe ocTeapu cBoj Unb. KibyyHu feo oBe fedMHULMje NpeacTaB/ba CBECT O
CUTYPHOM HacTynarby MocneauLe, OCM YKOAMKO Ce He [OroAM HEWTO HeoYeKMBaHO LITO 6M Crpeynso
ocTBapewe nocneguue. R. Heaton, C. de Than /2011/: cTp. 56.

%% Mpasunno 0 BpeMeHy yTBPHMBatba yMULL/baja jeiHaKO Baxi 1 3a oCTasne 06/IMKe KpUBHLE.

%7 A, Ashworth /2009/: cTp. 157; N. Haralambous /2010/: cTp. 67.

308 J. Dressler /2001/: cTp. 198.

% JeauHo ce y OpBenoBoj BU3Mj1 APYLLITBA NOTMYHE KOHTPO/E M HECN060/e KaXHaBa 3a Camy 3/10MUCaO0.
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0[HOC YUYMHWMOL@, He MNpeAcTaB/ba [OBO/baH YCMOB KpuBMuHe ogrosopHocTu.*™ Tek
nodyaapare y BpeMeHy O06jeKTWBHUX W Cy6jeKTMBHMX YCAOBa OMpaBAaBa MpUMeHY
KpuBMUHe Ka3He.>™ PeneBaHTaH Cy6jeKTUBHM OAHOC YUMHMOLA NPeMa ey KOju MpeTxoau
WV CReau Npefy3vMatby pajrbe U3BPLLEHA He YTIYe Ha MOCTOjatbe KPUBMYHOT Aena, Beh
MMa 3Hauaja caMo Ha MnaHy oamepaBarba KasHe. > Tako, Hehe GUTW KPUB YUMHUAALL KOjU Y
CTarby HECTIOCOBHOCTU 3a Pafkby UAN Y HeypauyH/bUBOM CTakby ocTBapy Guhe KpUBMYHOT

pena. MehyTtum, moryhe je fa yumHunaly, CKpYB/bEHO [0Befe cebe y CTawe Y KOMe Huje

%9 MowTo je NMpaBO Kao HOPMATWBHW CUCTEM 3aMHTEPECOBAHO 3a CMO/LHO MOHAllake, OCTaB/bajyhu
yrlaBHOM MO CTPaHW YHyTpallkby MOTUBAUMjy agpecata Hopme (Mako TO MPUHLMMMJENIHO HE BaXn 3a
KPMBUYHO MPaBO KOje MOXAa M NOHajBu1LLIE BOAW pavyHa O CYOjeKTUBHOM €/1EMEHTY), ,,4OBEK MOXE MMaTKh 1
Hajrope NoOMKCAK, CBe AOK je HEroBo NoHallake y Cknagy ca npasunmma.” (Onmeep BeHgen Xonmc).

31y aHrNOCaKCOHCKOj TEOpUjW je MPUCYTHO CXBaTawe fa Ce MPUHLMN MoAyJaparba 06jeKTUBHOr W
CYOjEKTMBHOI e/fleMeHTa Y MOjeAUHMM CrydajeBUMa Yy Npakcy Linpe Tymaun, U Ja ce Kpo3 NpoLunpuBarbe
nojMa pafitbe U3BpLLEHA, NN Ha APYrv HauuH, oMoryhasa BaXKere 0BOI NpaBwia, 1ako ce U3 npumepa Koju
Ce HaBOAe Y NMPW/or TOMe jacHO BUAW Aa HUKaKBMX OACTYMaka 0f OMLWTKX Npasu/a 3anpaso 1 Hema. Bua. R.
Card /2010/: ctp. 108. Tako je U yuyewe O HaCTaB/bEHOj, KOHTUHYMpaHoj pafwy (continuing act theory)
HenoTpebHO 03HAYEHO Kao 0ACTyNakbe, MOLTO pafty M3BPLUEHA HYECTO HE YMHK CaMo jefaH TeNecHW MOKpET,
Beh OHa MpeAcTaB/ba LennHy MelycobHO NoBe3aHux, Na 1 pasimuynTux NojeanHa4vHuX pagtun y4mHuoUa, nog
yCcnoBoM fa cy obyxsaheHe UCTUM CYOjeKTMBHUM efleMeHTOM W fa u3Mely HbUX MOCTOjU BPEMEHCKA U
npocTopHa noee3aHocT. Bua. F. Bacié /1986/: ctp. 390. OBO je cxBaTamwe [0XKMBENO NOTBPAY W Y CAyyajy
Kaitamaki [1985], 3aK/by4KOM fa HEf03BO/bEHM MOMHM YMH KOA KPMBUYHOI fAefna CUoBara MpeacTaB/ba
KOHTUHYMpaHy pagky. He ocTBapyje 6uhe 0BOr AenMKTa yUMHUNAL, KOjU y NOrpewlHoM ybeherwy Aa nocToju
npucTaHak BpLUKX 06/bY0Y Haf APYrUM AWLEM, ann Y Caydajy Kaga My NocTaHe jacHO OACYCTBO CarjiacHOCTM
nacvBHOT cy6jeKTa fa/be HacTaB/batbe Pafibe U3BPLLEHA NPeACTaB/ba KPUMUHAIHO NoHaLlake. AnenauyuoHu
cys je y npeamety Miller [1983] cniMyHO 3aKk/byumo Mo3vBakbeM Ha MpuHUMN gyxHoctu (duty principle).
MoHallake y4YrHMOLA KOjUM CTBapa OMacHOCT 3a /byle WM UMOBUHY, a Koje Huje npaheHo ogrosapajyhum
MPOTMBMPaBHMM PacroNOXeHEM, CTBapa AY>KHOCT (06aBe3y) 3a Hera fa OTK/IOHWM OMacHOCT Of TPeHyTKa
Kaja Tora mocrtaHe CBecTaH. HamepHO mponywTake Aa TO Y4YMHU Mofpa3ymeBa KpuBMLY Koja Ce caja
noknana ca 06jeKTMBHUM HenpasoM. C/IMYHO je 3aK/bydeHO W Yy ciyyajy Santana-Bermudez [2003]. N.
Haralambous /2010/: cTp. 68.

312 yMuLbaj ce 0gHOCK Ha CBa 06enexja 06jeKTUBHOr 6uha KpUBUUHOT fena. TPaguLMoHanHo ce y 0A4HOCY
Ha NocneanLy KpMBUYHOT fena 1UcnosbaBa Kpo3 CBECT U BO/bY, AOK Y OLHOCY Ha aHr/I0CAaKCOHCKM KOHLEeNT
Henpaga (actus reus-a) Koju Nopeg paare 1 nocneguie obyxeata v npatehe OKOMHOCTY, YMULLIba] Y OAHOCY
Ha OKOSTHOCTM Y CTBapy 3Hauu 3Hawe Aa je Kakea penieBaHTHa OKOMHOCT mpucyTHa. R. Heaton, C. de Than
/2011/: cTp. 78. MNpema jedHOM CxBaTawy, CBECT O BEpPOBATHOM WM YaK BP/I0 BEPOBATHOM MOCTOjakby
peneBaHTHMNX OKO/THOCTU HMje JOBO/bHA 32 YMULL/ba). Tako, ako yunmHunaL, gofhe y nocef Heke CTBapu 3a Kojy
3Ha fa je mpvbaB/beHa KPUBMYHUM [ENOM BPLUM KPVMBUYHO AEN0 MPUKpuBara. MehyTumM, YKOMKO camo
CyMHha fa je CTBap MOXJa npumMepa pagn yKpajeHa, TakBo CTarbe CBECTM Hehe My Ce ynucaTu y yMULLIbaj.
Bug. D. Ormerod /2011/: cTp. 114-115. Y cknagy ca ogpeheHum CTaBoBUMA, YMULLIbaj He Mopa Aa ce 0HOCH
Ha cBa 06enexja KpuMBMYHOT fAena. [JOBO/bHO je YTBPAWTM fAa je Yy OAHOCY Ha LEHTPaSHU enemMeHT
006jeKTMBHOr Henpaea (nocneguuy) y4ymHWnal, NOCTynao YMWL/bajHO, AOK je Yy oAHocy Ha npatehe
OKO/THOCTW A0BOsbaH U recklessness. Bua. G. R. Sullivan /1992/: cTp. 381.

83



cnocobaH fa npedy3me padky, Moryha je aakne Heka NpeTxofHa KpuBMLa Koja 61 3Haumna
notepdy oarosopHocTn.*™® CnefcTeeHo, Hema ycnoBa 3a Cy6jeKTMBHO ypauyHaBarbe, Tj.
NpuUNncuBare y KpUBULY, YKONKO YYMHWNAL, AOHece OAJlyKy fAa OCTBapu [eno, aiu
nocneauLy KacHuje npoy3poKyje HeKOM HECKPUB/bEHOM (C/lyHqajHOM) pagHOM.

Y cnyvajy fa pagty M3BpLUEHa YMHM KOHTUHYMpaHa [enaTHOCT, JOBO/LHO je Aa
YUMHKUAAL, NOCTYNa CKPUB/LEHO Y 610 KOM TPEHYTKY M3BOHeHa TakBe pafre. YKOMMKO je
nak pagma [eo LmMper naaHa usspluera, 6uhe 4OBO/BHO fa je KO y4mHMoLa MocTojao
peneBaHTaH CY6jeKTMBHU e/leMeHT Y HEKOM TPEHYTKY peasin3auuje nnaHa, nako Huje 6uo
npucyTaH y BpeMe Kaja je nocneguua 3amcra octeapeHa. Hmp. yunHunay, Koju cmarpa ga
je ycMpTro apyrora 6ala HeroBo Teo y BoAY Kako 61 ce peluvo newa, He 3Hajyhu ga je
CMPT 3anpaBo HacTynufa Kao nocneguua fas/betba. Y TPeHYTKY Kaja je npoy3poKoBao
XKe/beHy nocnefuuy Koj yyvMHuoua Huje nocTojao ogrosapajyhn obnmk Kpusuue, jep je
cMaTpao fa je Aeno Beh AOBPLUMO HEKOM MPETXOAHOM pagrwom.> Mpema npeosnahyjyhem

yUerby, YMULLbaj Y 0BaKBOM U CIMYHMM NPUMEPUMAa OCTaje HeTakHyT. ™

13 A, Ashworth /2009/: cTp. 159; A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 170.
[lom noppaoBa je y jeAHOM Cny4ajy 3ak/byymo fa ce CMaTpa KpMBMM YUuMHMAAL, KOju O4nyyn fa OcTBapu
KPVMBUYHO [IeN0 1 OHJA Ce CBECHO [0Befe Y CTatbe NOTNYHOr NMjaHCTBa, TaKo fa Y BpeMe M3BpLUEera fena He
noctyna ckpue/beHo (Dutch courage rule). M. Jefferson /2009/: cTp. 126.

314 Tako je y jeaHoM cnyuajy n3 nHanjcke cyacke npakce (Khandu [1890]) 3ak/bydeHO fa YHMHUNAL, He MOXe
ofjroBapatu 3a [oBpLUeHO, Beh camo 3a NoKyLlaHo youcTeo (murder), Kao LUTO je peLleHo U Y poae3njCKoM
npegmety Shorty [1950]. D. Ormerod /2011/: cTp. 139.

3 YeTo. Y cnyuajy Thabo Meli v R [1954] cayuecHUUM Cy KPTBY Y HaMepw fa je A1LLe XUBOTa YAapunm y
rnasy. Mucnehm fa je MpTBa, 6auunm cy Teno ca intuue. CMPT je Mnak HacTynuia Tek kao nocneavua naga.
HakoH WTo cy ocyheHn 3a TelKo YOUCTBO, Y »anbu cy TBpAUAM Aa Y TPEHYTKY HacTynaka nocneguue Huje
nocTojano noayaapame cy6jeKTUBHOT M 06jEKTUBHOT efleMeHTa KpuBnyHor gena. Cya je noTBpAMBLIM OCyay
3aK/byuno [a je TeLIKO MNoAeNUTM jefHY LeNMHY akaTa Ha nojeauHavHe padke 1 fa je bauare Tena XpTee ca
ANTULE, 33 KOjy CY YUMHMOUM MUCAMAK Aa je NULleHa XXUBOTa, Ae0 3ajefHMYKOr nnaHa M camo jedHa of
pagkth Koja Ce uMa ypadyHaTu Yy LEeNMHY NOCTyMKa u3Bpluewa. [OoBO/LHO je 3a NocTojawe Aena ga cy
YUMHMOLM MMaNN TPXKEHN MENS rea eNeMeHT Y HEeKOj eTanu Koja je 4e0 YKYMHOr NOCTYMKa u3BpLuera. A.
Ashworth /2009/: ctp. 158; N. Haralambous /2010/: cTp. 68. ¥ eBPOKOHTMHEHTa/IHOj HayLM KpUBUYHOT
npaea y OBakBUM C/lyyajeBMMa roBOpU Ce O reHepasHOM ymuisbajy (dolus generalis) ,,koju nocToju oHAa
Kaga y4umHunaL, npoy3poKyje >KerbeHy Mocneguly HeKOM Apyrom pagrOoM, a He OHOM KOjOM je MOrpeLuHo
MWCNMO Ja je ocTBapuo nocneauuy”. Taksa 3ab/yfa He yTuye Ha MOCTOjake YMULLbaja, jep je 3a Hheroso
nocTojate ,,A0BO/bHO XTEHE Aa Ce nocneauua ocTBapy y OKBMPY jeaHor ucTor porahaja, 6e3 063upa Ha To
LITO je yymHWnay, y 3abnyam y nornegy HaudmHa Ha Koju je octeapuo nocneguuy.“ 3. CtojaHosuh /20124
cTp. 137.
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Y 0CHOBW, NOCTOje ABa NPUCTyna Momohy Kojux ce OornpaBfaBa OBaKBO PeLLEHE.
Mpema jegHoMm cxBaTawy (the transaction principle), nonasu ce og Tora ga ce y4ymMHuouy
MMa Cy6jeKTVBHO ypauyHaTy CBakO OCTBaperbe Noc/eauLe Koje NpeAcTas/ba peannsaumjy
610 Kor nojeanHayHor akTa Koju ynasum y yKYMNHy KOHTUHYMpaHy fenaTHOCT (KOjoM je
OCTBapeH YYMHMOYeB MnaH). pu Tome je NOTMYHO HEOMTHO LUTO je HeKa KacHuja pagra
npasu Y3poK nocneauLe, noj ycnoBoM fJa je yMtaBa Cepuja akarta [eo jefHe Lumpe uenvHe
KOja je yCMepeHa Ka UCTOM LW/bY 1 [a je YYMHWUIIAL, HEKOM PagH0oM Y TOM MPOTUBMNPaBHOM
aHraxxoBawy npousseo nocneauyy. Apyro ydewe (the causation principle), npo6uUTHY
pafikby Koja je yCMepeHa Ka Npoy3poKoBaky NnocneauLe cMatpa npasvM y3pokom. ako ce
He Hervpa LOMpuHOC HEKe KacHWje pafkbe HacTynawy nocneauue, NoyYeTHa pagha Koja je
npaheHa ogroeapajyhvm Cy6jeKTUBHUM OAHOCOM YMHMW penieBaHTaH Y3pOoK, jep Ce UCTUYe
[ia vHaye nocneguuy Mo npasuiy He MPOY3poKyje caMO jeAHa paftba, Beh umtaB HuU3

OKO/HOCTY Koje BAIve UNn farbe JONPUHOCE HheHOM HacTynamy. 30

38 D, Ormerod, K. Laird /2015/: cTp. 155. ¥ cknady ca OBWAM MPUHLMIOM MOXE Ce 3aK/byunuTu fa 6w
YUYMHMNAL, jefiHaKO OfroBapao M y Cydajy fa HakoH LUTO je Mpeay3eo paawy Heko Tpehe nuue, y NoKyLuajy
Ja ra npeeese y 60/HULY MCMYCTW TENO NMAacUBHOI CyGjeKTa ycnef vera HacTynu werosa cMpTt. MehyTum,
pafta Hekor Tpeher mua MoXKe MMaTh TakaB 3Hauaj 4a y CTBapy MPekuaa y3podHU TOK, HApouMTO ako ce
TaKBO MOHaLlake Of CTPaHe YUMHMOLA HUje MOTJI0 NpeaBuAeTW. Hanpesd U3noxxeHo cxBaTare MpeAcTaB/ba
ratio decidendi jy>kHoadpuukor cnydaja S v Maslela [1968]. YuuHunay je 3ananumo kyhy y Kojoj ce
Haa3nno oHecselUheHO Teno MacUBHOr Cy6jeKTa 3a Kora je yuYmHunaL, MUCavO Aa je NMLLIEH XXMBOTa U Kora je
yAapno y Hamepu fda ra ycmpTtu. MacuBHM Cy6jeKT je HacTpajao ycnef rywewa. CmatpaHo je ga je Beh
oHecBewhuBarbe MacMBHOM CybjeKTa y yBepery fa je 0Baj NMLLIEH XMBOTA pefieBaHTaH Y3pOK Mocneamue.
AN, Y3pOUHM TOK BM 61O NPEKMHYT Y Cy4ajy Aa OCTaB/batbe MAacUBHOI CybjeKTa Y HECBECHOM CTaky Huje
61no npaheHo paatOM M3a3MBakba NoXKapa 0f CTpaHe yumHuoUa, Beh HEKOr ApYyror nuua Koje je pagwy
npeay3eno He3aBUCHO O NOHallawa NPBOGUTHOT YYMHMOLA. Y CBMM OBUM C/lyYajeBMMa HeKa Apyra, KacHuje
npeayseTa pagka y CTBapy Npom3Boamn nocneguuy. Kaga Huje moryhe yTBpAMTM Koja je 0f BuULLE NPeay3eTux
pafy NpPoy3poKoBana nocneauly, cmatpa ce ga he yumHunay 6UT 04roBOpaH camo ako je MocTynao ca
TpaXXeHUM 06/IMKOM KpUBMLE Y OAHOCY Ha CBaKy MOjeAVHaYHy pagry. YKOMKO TO HuWje Ciyyaj, nocToju
BepoBaTHOha fAa Ce MOXAa pafu O C/yvyajHOM OCTBapeky HempaBa TeXer AenvkTa, ca MNocneguuom
ocnobahajyhe npecyge y ofHocy Ha To Aeno. Mnak, ako ce rnohe of 3ak/byuka n3 cnydaja Thabo Meli n'y
0[JHOCY Ha KpMBMYHO Aeno youcTea (manslaughter) u ga je uiTaBo noHallakbe Camo HeMcLenkKaHo jeauHCTBO
YKYMHe paje, A0BO/bHO je [0Kas3aTW Aa je yYMHuIaL nocTynao CKpMB/bEHO Beh MPUAMKOM npefy3vmarba
npee pagwe. D. Ormerod /2011/: cTp. 140-141.
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8. ,,lMpeHeceHa kpuemuya“ (transferred malice/intent)

Ha nnaHy KpuBuLe pasmaTpa Ce 1 CuTyalmja Koja ce Y OKBUPY eBPOKOHTUHEHTa/THe
HayKe KpMBMYHOI MnpaBa YecTo cMaTpa NocebHOM BPCTOM CTBapHe 3abnyae, Tj. 3abnyae o
Y3pO4HOM TOKY (aberratio ictus) a Kojy y aHII0CaKCOHCKOj Teopuju obenexxasa [OKTpUHA
0 ,,ipeHeceHoj KpuBMLM (ymuwbajy)“ (transferred malicefintent).®!” OnwTe je npasuno
eHrNeckKor KpMBMYHOI MpaBa Aa HeMa yTuuaja Ha OAroBOPHOCT CTBapHa 3abnyfa 0 06jeKkTy
paame.*® Y cknagy ca TMM cxBaTarbeM, cMaTpahe Ce KpYBMM YYMHUAAL, KOjW MOCAeAnLYy
KPMBUYHOT [efla 0CTBapyje Ha Apyrom 00jeKTy pajHe UCTe BPCTE, a He Ha OHOM Ha KOM je
eneo. OH CBOjy pafky yrpae/ba Y HaMepw Aa NoBpeau UK yrposm jefaH 06jekT paatbe, a
nocneauLly ocTeapyje Ha Apyrom, HeXke/beHoM, 06jeKTy UCTOr KapakTepa 1 BpcTe. Hberosa
KpvBMLA je NpeHeceHa ca 06jeKTa paare Koju je 610 npeameT Hanada Ha 06jeKT Koju je
CTBapHO noroheH rnoHalawem yumHuoua. Tako he 6UTK OAroBopaH 3a YoUCTBO yYMHMANAL,
KOjn 13 BaTPEHOr OpyXKja ucnasbyje MeTak XoTehu fa nnLm XXuBoTa e A, anm npomatum
n ycmpt nuue b. MowTo je NMWwMO XMBOTa YoBeKa (MCMyHEH je ancTpakTaH YCnoB
06jeKkTMBHOr 6uha ybucTBa), LITO je 6MI0 OHO LITO je OH 00yXBaTMO CBOjOM BO/bOM,
HeBUTHa je UMHeHNLIA 3 Ce He paay O NacvBHOM Cy6jeKTy Koju je 61o npeameT Hanaga. >
YunHMo4YeB ymuLL/baj Ce MPEHOCKH Ha OCTBapeHo pdeno. Wnu, kako ce y nutepaTtypu
CNMKOBUTO MOABNauM: ,,HberoB yMULL/baj MpaTh nyTay MeTKa.“*2°

[okTpuHa transferred malice Hmje orpaHuMyeHa camMO Ha yMULLbA] Kao 06K
KpmBuue. HeonpaBfaHo npuxsaTake puUsMKa Koje 3a nocreguuy vmMa nospegy wau
yrpoxaBarwe 06jeKTa KOjuU YuuMHMNaL, HUje OYEKMBAO0 HE Meha HUWITa Ha naaHy

0AroBopHOCTY.**' Be3063MPHOCT Yy OfHOCY Ha OYeKWMBaHU OGjeKT pajrbe MPEeHOCH Ce Ha

317\, Jefferson /2009/: cTp. 123; J. Herring /2011/: cTp. 75.

%18 M. Bohlander /2010a/: Problems of Transferred Malice in Multiple-actor Scenarios, The Journal of
Criminal Law, Ne 2, cTp. 145.

319 J. Dressler /2001/: cTp. 123. Y TOM KOHTEKCTY FOBOPW Ce 1 O T3B. 6e3MNYHOM ymuLbajy (impersonal
intent). P. Westen /2013/: The Significance of Transferred Intent, Criminal Law and Philosophy, Ne 2, cTp.
323.

30 \W. L. Prosser /1967/: Transferred Intent, Texas Law Review, Ne 4, cTp. 650.

1 G, Williams /1988/: The Unresolved Problem of Recklessness, Legal Sudies, Ne 1, cTp. 78.
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06jeKT Ha KoMe je nocneanua ocTeapeHa.>”* C 0631poM Ha TO [a Ce CXOAHO HaBeAeHOM
npaBuIy MOXe NPEHETN BMN0 KOju 06NNK KPMBULIE NPEASIOXKEHO je Aa Ce YMEeCTO u3pasa
transferred malice/intent kopucT TepmuH transferred fault.>*® Op oBor peluera nonasu
Mogen KpvBMYHOr 3aKOHMKa, KOju npeasuha ga 6uno Koju of vetrpu obnvka KpusuLe
Koju Mogen nosHaje ocTaje odyBaH, 6e3 063vpa LITO MOCMeAmuUa Huje OocTBapeHa Ha
HaMepaBaHOM UK npeaBuheHoM 06jekTy pagrbe [§ 2.03(2)(a), § 2.03(3)(a)].***

OBO je cxBaTate HECMOPHO YKO/IMKO Ce pagu O 06jeKTUMa pajre ucte BpCTe U
KBa/MTeTa, a 3aCHOBAHO je Ha jeAHOM npecedaHy C Kpaja [eBeTHaecTor Beka (Latimer).3
YunHunay, je yaapvsLUN NacBHOI Cy6jeKTa MOBPEAMO U XKEHY Koja je cTajana y 61m3nHu,
HaHEeBLUM jOj TelIKe MOoBpeae Nnvua, MOLWTO je NpeameT Koju je ynoTpebuo aobuo
HeoyekMBaHy MyTawy. ako je nopoTta cmaTpana fa je noBpefMBare XeHe camo pe3yntar
cnyyaja, 1 nocneauua Kojy y4mHunal, Huje morao fa ovekyje, Cyz je yCBOjMBLUM NOCTaBKe
[OLHM]jer cxBaTarwa O MPeHeceHoj KpmeuumM aoHeo ocyhyjyhy npecyay. To je AOHeKne u
pasyM/bMBO ako Ce 3Ha fJa Cy Ce CYy[OBW Yy nepuogy u3rpagre npasuia common law-a
YBPCTO NPUAPXKaBaN Npasuia 0 Mens rea efleMeHTy ¥ MOpPasiHOj OAroBOPHOCTU. OcuM
TOra, Kako ce UCTu4e, y Cny4ajy Aa yumHunal, He 6yae ocyheH, He 61 61N0 Hekora Ko 6u
MOrao 61T KaKHEeH 3a 0CTBapeHo Aeno.

Mnak, Teopuja O MpeHeceHOM YyMULL/bajy 6e3yCNOBHO BaXM CamMO aKo je pey o
MCTUM KPMBMYHUM fAennMa.®?’ Yuewe 0 MpeHeceHo] KPMBMLM 3HAYM fJa yuuHWnal,

0AroBapa 3a UCTO AeNo, Tj. MpeHocy ce 1 KBandukauuja gena. > Mpu gpyraunjem cramwy

%22 A, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 164.

3 R. Card /2010/: cTp. 95; Bug. A. Ashworth, J. Horder /2013/: cTp. 189-190.

%% HacynpoT ToMe NpUCYTaH je 1 cTaB Ja je OBy yCTaHOBY Moryhe NMpUMEHUTU CaMo Y Cyuajy AMPeKTHOr
ymuwsbaja. A. M. Dillof /1998/: Transferred Intent: An Inquiry into the Nature of Crimina Culpability,
Buffalo Criminal Law Review, Ne 2, ¢Tp. 528-536.

%5 N. Haralambous /2010/: cTp. 69. MNpema jegHOM CXBaTarwy [OKTPUHA MPEHECEHe KPUBULE je HELTo
cTapujer gatyma v Besyje ce 3a npecefaH (Sanders and Archer) us gpyre nonosuHe 16. Beka. Bug. W. L.
Prosser /1967/: cTp. 652; D. N. Husak /1996/: Transferred Intent, Notre Dame Journal of Law, Ethics and
Public Policy, Ne 1, cTp. 65; A. M. Dillof /1998/: cTp. 504; J. Dressler /2001/: cTp. 122.

36 \W. L. Prosser /1967/: cTp. 653.

%7y npakcu cy NojeAvHN CYA0BU [OAATHO MPOLUMPWUAM MOAPYYje MPUMEHe OBOT ydeksa, YNOTPe6oM U y
O[JHOCY Ha cuTyauujy Kafda Aeno Koje norafja HeHamepaBaHy XPTBY NPeACTaB/ba TEXMN AENMKT 0f OHOT KOju
je yunHmnay, umao y smay. P. Westen /2013/: cTp. 322.

38 \W. L. Prosser /1967/: cTp. 653.
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CTBapy BaXW OrpaHuyere 0BOM cxBaTawy — Hehe Aohu [0 NprMeHe ako Cy 06jeKTU paare
pasninunTe BPCTE W HWUCY WCTOr KBasMTeTa. [pyrum peumma, He MpPeHocu ce 06/nK
KpuBULE KojuM je obyxBaheHO OCTBapere fena Ha jeflHOM 00jeKTy pafte ako je Aeno
OCTBapeHo npema [pyroM 06jeKTy KOju ce MO CBOM POAY W KBa/MTETY pas/vKyje Of
HaMepaBaHOI 06jeKTa Hanafa. YumHunay Koju 6aun Kakas npeameT y XKesbW Aa nospeau
Apyrora, aim ra npomaiuu u pasbuje nposop, Hehe oAroeapaTy 3a YHULLTEHE U OLTehere
Tyhe cTBapu, OCM YKOMIMKO TakBy MOMYRHOCT HUje YK/bYUMO Y CBOjY OAJIYKY. Y TakBuM
c/yyajeBrMa He MPeHOCK Ce KPUBMLA Ha OCTBAapeHO feno, anv yumHwunay Hehe n36ehu
OAroOBOPHOCT YKONMKO Ce YTBPAW da je W [OBpLIeHO feno 06yxBaheHO HEeroBumM
yMULL/bajeM, UK je Y 0HOCY Ha To 6uhe NocTojao Heku Apyri 06amk kpusmue.
OrpaHunyerse NocToju 1 'y MaTepuju cayyeCHULUTBA. YKOMMKO U3BPLUKXAAL, OCTBapH
obenexja KpMBMYHOI Aena Koja HUcy obyxsaheHa 3ajeHUYKOM OANYKOM, CayYeCHUK He
MOXe OAroBapaTy 3a Aeno Koje Huje 6uno Aeo nnaHa. Tako je y no3HaToM Mpumepy 13
paHuje npakce Saunders and Archer [1573] m3BpluMnaL, Ha HaroBop MoAcTpekada [ao
CBOjOj Cynpy3un OTPOBHY jabyKy y Hamepm fa je ycmpTu. 3spLumnal je 61o npucyTaH Kaja
je ierosa cynpyra jabyky fana kMxX0BOM [ETETY, KOje je NPEMUHY/I0 HaKOH LUTO je Mnojeno
jabyky. M3BpLumnal, Huje npeayseo HAWTa Aa 1o cnpedn. Cya je 3ak/byumno aa nomarad He
MOXe [a Ce cmaTpa OArOBOPHUM 3a YOMCTBO [eTeTa, MOWTO je AOWI0 A0 HaMepHe
npoMeHe niaHupaHor fgena. OAroBOPHOCT cayyecHMKa 6y mocTojasia camo y ciyyajy Aa
M3BpLUMNAL, HMje MOrao fa YTWYe Ha Y3pO4YHM TOK W CMpeynm HacTynawe KOHKPETHe

nocneguue. >

%9 N. Haralambous /2010/: cTp. 70. Y npaKcu ce, Mako HUje pey O HemoderbeHOM MULLberY, cpehe joL
jelHO orpaHMYeHe OBOM CXBaTakby — YMULL/baj Ce MOXKE NPEHeTU camo jeAHOM, ABOCTPYKM TpaHCcdep Huje
[03B0sbeH. [oBof je 610 forahaj ns cnydaja Attorney General's Reference (No. 3 of 1994) [1998]. YunHunad
je HOXeM HaHeo noBpefe y npefeny Tpbyxa CBOjoj TPyAHOj Aesojun. MowTo je u nnog owTeheH, Aowo je
[0 npeBpeMeHor nopofaja. HakoH YeTupu Mecela fieTe je yMp/o. YUuHUnaL, je KacHuje 1o onTy>KeH U 3a
CMPT feTeTa, anv je 3axBa/byjyhu pesoHoBawy cyaunje [loma nopfosa oTnana onTyx6a 3a y6UCTBO AeTeTa,
jep ymuLLsbaj He MOXKe ABa nyTa 6UTK nNpeHeceH. JeJHOM ca MajKe Ha (peTyc, a pyru nyT ca (eTyca Ha feTe.
Mnak, TO cxBaTare HUje jeaHOAYLUHO npuxBaheHo 1 6K0 je NPMUCYTHO M MULbEHE Aa je Moryha ocyaa 3a
ybunCTBO Y TakBOM cnyuajy. NcTo, cTp. 70-71.

%0 Bpp. M. Jefferson /2009/: cTp. 125; Bug. M. Bohlander /2010a/: cTp. 149.
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3aHMM/BLUBO je [ja OCMM KpuWBHMLE, OBa AOKTPMHA [103B0/baBa U MPEHOLLEHE HEKOr

331

OCHOBa UCK/by4ersa MocTojarba KpusnyHor gena (defence).”* OHa ofbpaHa Kojy yunHunal,

MMa y OJHOCY Ha HamepaBaHU O06jeKT Hamaja MpeHOCW Ce M Ha CTBapHO MOrofjeHu
06jexT.>** Op Tor craHoBMWTa Monmasu n HaupT KpuBMUHOT 3aKoHMKa (YnaH 32(2)).%%
Tako Ce HaBOAW NMPUMEP KaJa YYMHUMAL, Y HY)KHOj 046paHM Nyua Yy Hamajaua, anv ra
MpoMaLLI 1 MOBPeaN HeKO ApYro aule. CMaTpa ce a U Yy TakBOj CUTYaLju OH nocTyna y
HYXHOj 046paHu. Vinak, NpeHoLLee HEKOr BiAa Of6paHe Hehe UCK/bYUUTI OArOBOPHOCT
33 HeK Jpyryi camocTanaH AenuKT. YuuHunal, 61, mpumepa paay, OArosapao 3a HeXaTHO
NNLLEHE XNBOTA YKOMMKO 61 ce ycMpherse Apyrora npu AaTiM OKOJHOCTUMA MOF/IO
MOABECTY NOJ, HEroBO HEMaKX/LUBO NOHaLLakbe.

W nopef 4ecTo ynyhnBaHNX KPUTUUKMX 3aMepku,>>> ucTuue ce fga je cxsaTarbe O
MpeHoLLey KpUBULIE HECrOpHO,*® jep MMa MCTU CTaTyc Kao M MpeneBaHTHa CTBapHa
3abnyaa 0 obenexjuma 6vha KpMBMYHOI Aena: yYMHMOUeBa pajra Nponssoau nocreamuy
KOja je Ha 13BeCTaH HauMH HeoueKMBaHa, an He YTude BUTHO Ha nocTojare Aena.>>’ Mnak

nojefiMHN ayTopu Ce 3a/laXxy 3a M3BecHa OrpaHuyera oBOM cxBaTawy (Horder). Hehe

3L W. L. Prosser /1967/: cTp. 653. EBPOKOHTUHEHTAIHO KPUBIMYHO NPaBO He MpuXBaTa Takeo peLuere. M.
Bohlander /2010a/: cTp. 159.

%2 A, Ashworth /2009/: cTp. 193.

%3 R. Heaton, C. de Than /2011/: cTp. 85.

%4 A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 165.

%5 Yyetbe 0 MpeHeceHoj KpUBULW oapeheHn ayTopn KpUTWKYjy Kao UCTOPUjCKY aHOManujy, Heobjallmbusy
MUCTEPUjY W 4Yak npaBHYy (ukumjy. Bug. P. Westen /2013/: cTp. 322. O HekuM NpaBHOAOrMAaTCKUM
npo6neMmMma Koje cTBapa yuyere 0 NPeHeceHoj KPUBULIM Y eHIIECKOM KpPUBMYHOM npasy Bug. M. Bohlander
/2010b/: Transferred Malice and Transferred Defenses: A Critique of the Traditional Doctrine and Arguments
for a Change in Paradigm, New Criminal Law Review, Ne 3, c¢Tp. 559-571.

3% petki cy ayTOpM KOjU Mpepnaxy HanylTakwe 0BOT yyewa. Bug. J. Dressler /2001/: ctp. 123-124. To je
HayenaH CTaB KaHafCKMX ayTopa, KOju cMaTpajy fa ce Ha Taj HauvMH omoryhasa HeMpaBMYHO KaXKHbaBake YaK
n 3a cnyyaj. A. M. Dillof /1998/: cTp. 511. Pellere Koje TM ayTOpu Hyfe UCTO je Kao U OHO KOje BaXW y
€BPOKOHTUHEHTA/IHOM NpPaBy, KaXKHaBarbe 3a MOKYLLaj Y CTULAjy ca HEKUM ApYTUM, NakLyM AenuKTom. Bug.
D. N. Husak /1996/: cTp. 69.

%7 MNpema jeHOM CXxBaTatby MPUCYTHOM Y aHIIOCAKCOHCKO]j NUTepaTypu, JOKTPUHY transferred malice Tpe6a
HanycTWTK, a1 TeOpPeTMYapK KOju Ce 3anaxy 3a OBO CXBaTatbe He Hermpajy 04roBOPHOCT Y4MHMOLA 3a feNo
Koje je oCTBapuvo Ha HeHamepaBaHOM 06jekTy. OHM camO cMaTpajy fa je yyerbe O NPeHOLUewy KpusuLEe
HenoTpe6HO, jep NOCTOje APYrKM HauMHW Aa ce oMoryhu UCTU KPUBMYHONPABHW yYMHaK. HMp. y aMmepuykoj
Hayum, kaga je pey o felony murder, Tj. 061MKy ybucTBa Koje MOCTOjM Y CAy4ajy Aa YYumHWNaL, Hekor
KPVMBUYHOT flefla HeHaMepaBaHo LUK XXMBOTA ApYro inue, omoryhasa ce UCTO peLuere 1 6e3 noTpebe aa ce
BPLUM NO3MBakbe Ha yuete 0 transferred malice. UcTo, cTp. 71-72.
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MocTojaT! YC/MOBU 3a MPEHOLUEeHEe KPUBULE W MNOpef Tora LITO Ce pagu O WUCTOM
06jeKTVBHOM M CYOjeKTMBHOM €/IeMEHTY ako je OCTBapeHa nocnefuua y BenvKoj mepwut
»YOa/beHa" y 0HOCY Ha OYeKMBaHW Pe3ynTarT, Tj. YKO/IMKO Mocnefmua H1je ocTBapeHa Ha
HaMepaBaHOM 06jeKTy paatbe, Beh Ha 06jeKTy Koju yumHunaL, Huje Morao Aa npeasuau.®
Ty ce nonasu of OWTHOr W HEOYEKMBAHOI OACTyNawa CTBAPHOr 0Of 3aMULL/bEHOT
Kay3aJlHOr ToKa. Hnp. yunHunay, nyua y jeaHo iuue y Hamepu fa ra fiviim XmBeoTa, anm ra
nMpoMaLly 1 NOrofAn Heky MallMHY, Koja eKCnio4mpa u yCMpTU Apyro nvue. YBaxasajyhu
OBO OrpaHuyewe ,yAabeHOCTU™, ,,HEKOMMNaTUOUIHOCTU® f[onasn ce [0 3ak/byyka ga
YUMHWMAL, OAroeapa 3a NoKyLuaj Tewwkor youcrea (murder) 1 AOBPLUEHO 06UYHO YOUCTBO
(manslaughter).** C gpyre cTpaHe, npema jeJHOM MULLTbetbY, GUTHO OACTYMatbe CTBAPHOT
0f, 3aMULL/LEHOT Kay3a/IHOT TOKa je MPesieBaHTHO YKOJIMKO NOC/IeAMLA HACTYMn Ha UCTOM
06jeKTy pafbe, au He Ha HauMH Kako je To yumHunay, nnaHnpao.>* Tako cy u cygosu y
PETKUM cflyyajeBMMa ofbujann fa MpuMeHe npaBua0 O MNPeHOoLewY Cy6jeKTUBHOTM
eNeMeHTa YKOMMKO je MocneAuua pesynTaT HeouekmBaHor Toka gorahaja.>** BehuHa
ayTopa unak He npuxeara 0Baj KpuTepujym, TBpAehu fa ce Ha Taj HA4YMH yHOCWU [03a
HECUTYPHOCTK Yy yMTaBy npobrematuky. OcuMM TOra, NocTas/ba Ce Y NUTamke Kafa je HauuH
MPOY3pOKOBara NnocneanLe CyLUTUHCKM Apyradnju U HeoYekmBaH Aa Ou ce CXBaTMO Kao
HekomnaTubunaH. Bnagajyhn ctaB nonasu of Tora fa je noHallawe YUYMHMOoLA jefHaKo
KpMMmHaiHO, 6e3 063vpa da /in je nocneauuy KpMBUYHOT Aena oCTBapuo Ha vy A nnm

nnuy B.3%

Ha camoMm Kpajy, MOXe Ce 3aK/byunTu fa 1 nopej pasnunka Koje nocroje nsmehy
€BPOKOHTMHEHTA/THOI W aHI/I0CaKCOHCKOr CUCTEMa Y MaTepuju ymuLL/baja, Koje cy
nocneguua apyraumje npaBHe KynType M UCTOPUjCKOr pas3Boja OBMX CUCTEMA, Kao U

HauMHa BOfera KPUBMYHOT NOCTYNKA, Y CYLUTUHU, Y OAHOCY Ha NojefAuHa nuTatba roToBO

%8 A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 165-1686.

¥ YcTo, cTp. 166.

¥0 Bya. R. Card /2010/: cTp. 96.

#1y jeqHOM cnyyajy cMaTpaHo je fa y4MHWUNaL, He MoXe OAroBapatit 3a Y6UCTBO, Kaja je Y/4apuo nacusHor
CybjeKTa, a 0BOr HEOYEKMBAHO YCMPTUO KOk KOjU je CKOUMo Ha wera. W. L. Prosser /1967/: cTp. 656.

%2 A, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 166.
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[la NoCTOoje UCTa peLlera. M 0K ce je3rpo nojma ymuLl/baja cxearta Ha UAeHTUYaH HauuH,
HenoAayzaaparba NocToje y TOM CMUC/Y LUTO eBPOKOHTUHEHTA/THO KPMBUYHO MPaBo CBECT O
y3rpefiHoj a roToBO W3BECHO] MOCMeAMLM CMaTpa HeCrnopHUM Cny4vajeM AVMPeKTHOr
yMULW/baja, AOK ra aHr/0CakCOHCKM MNpuUCTyn u3ggaja y 3acebaH 06K yMULLI/baja.
[MpakTMyHO, HajBeha pa3/nMKa NOCTOjU Kada je pey O eBeHTya/IHOM yMubajy (kao u
pelewy Yy nornegy reHepaiHor ymuwsbaja M T3B. MNpeHeceHe Kpusuue). [Mpobnem
pasrpaHuyerba eBeHTYa/IHOr YMULL/baja Of CBECHOr HexaTa KOju craja y pef HajTexmx
niTaba KPMBMYHOMPABHE MaTepuje Yy  3eM/bamMa  KOHTUHeHTanHe EBpone vy
aHrN0CaKCOHCKMUM 3eM/baMa He mocToju.>* TMpeLiefeHTHO NpaBo He Mo3Haje 0Baj 06AMK
KpmBuue, Beh jegaH cneuyuduyaH cteneH cyb6jeKTMBHOr enemeHTa (recklessness) koju
MCK/bYYMBO MOYMBA Ha WHTENEKTYaJIHOM €e/leMeHTY — CBECTU O MOryhHOCTUM OCTBapeha
3abparbeHe nocneauue,®** Tako ga y rpyéum obpucuma o6yxBaTa €BPOKOHTUHEHTa/HE

CNyYajeBe eBEHTYaHOT YMULL/baja U CBECHOT Hexara.

Opervak 2. Recklessness (6e3063MpHOCT)

[oK nojefnMHa KpvBMYHA fena UMajy camo YMULL/bajHU 06K, KOL MHOrmX
JenmkaTta Cy6jeKTMBHM YCNOB OArOBOPHOCTM je LUMpe MOCTaB/beH, jep OCMM YMMLU/baja

mens rea 06yxBaTa U 06/IMK KpUBULE CripeLmdmryaH 3a aHTT0CaKCOHCKO KPUBUYHO NPaBo —

¥3 H. Mannheim /1935a/: Mens Rea in German and English Criminal Law, Journal of Comparative
Legidation and International Law, No 1, cTp. 92-94. Ty 61 ce MOr/i0 OTBOPUTK MUTarE pasrpaHMyera
nsmehy 6e3063MpHOCTN cxBaheHe Yy CYOjeKTMBHOM CMMWC/TY M CBECHOI HexaTa, YKO/IMKO Ce NpuxBaTut
MarMHCKO YYere KOje MpaBu OBY pas/vKy MpuxsaTabeM CBECHOI Hexara Kao 3acebHe (hopme KpuBMLE.
Takohe, pasnmka n3Mehy MHAMPEKTHOr YMULLbaja U 6e30063MPHOCTM 06eeXeHa je CTeneHOM BepoBaTHohe
HacTynara NocneuLie, LUTO Ce Y MOHEKOM KOHKPETHOM C/lyuajy He MOXXe afleKBaTHO CTerneHoBaTu, Tako Ja v
y 0BOj 06M1aCTV MOry NOCTOjaTV NPaKTMYHe NoTelkohe yTBphrBata Cy6jeKTUBHE YCMEPEHOCTMH.

¥4 N y HemauKoj NMTEPaTypy je MPUCYTHO OfpehuBare MojMa eBEHTYalHOT YMMLL/baja CaMO Ha OCHOBY
WHTENeKTYaNHOr eNleMeHTa, Tj. CBECTU 0 MOryhoj nnv BepoBaTHoj nocneamun. O6MKoBake NojMa ymMuLLbaja
6e3 BONYHTapMUCTUYKOT efleMeHTa 3HaTHO MpOoLUMpYje Mosbe OBOT 06/IMKA KPUBMLIE, YaK U Ha HEKe CryyajeBe
Koje je TelKo MojBecTU Noj nojaMm ymuL/baja, Tako Ja je TO CXBaTakbe OCTaN0 Y MakbWHM, jep 3axTeBa
[ofaTHe KpUTepujyme Koju 61 BpLLMIN HEOMXOAHY KOPEKTYPY. JeHO 04 Mepuna Koje 61 orpaHMumio nojam
YMULLI/baja MoMasn of Tora fja ce pu3nK OCTBapera Moc/eduLe Koju YYMHUMAL, CMaTpa He3HaTHUM He MOXe
cmaTtpaT yMULLIbajHUM MOHallakeM. Vinak, 0BO Mepuio CTBapa noTewikohe gpyre BpcTe, Tj. ogpehuBarbe
rpaHue namehy MUHUMANHOT 1 peneBaHTor pusmka. Bua. G. Taylor /2004a/: cTp. 349-354.
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recklessness (6e30631pHOCT).>* Y cyLlwTUHY, 0Baj 06AMK KPUBMLIE, Yju je pa3soj 3amoyeT
[locTa KacHuje y mopehery ca ymuwbajem,>*® nogpasymesa HeonpaBAaHo Mpeys3nMarbe
pu3nKa, Tj. YK/bydyje npeay3umarbe pafre Koja HOCM OMacHOCT HacTynarha 3abpareHe
nocneguue, nNpyv 4Yemy je HepasyMHO (HeonpaBgaHO), C 063MPOM Ha CBe KOHKPETHE
OKO/HOCTY, NPUXBATUTK Taj pusmnk.>*’

Be3063M1PHOCT Ce cMaTpa 61KMM CTeneHoM Cy6jeKTUBHOT enemeHTa,>* 36or Tora
LUTO 3@ Pa3NKy o4 YMULLIbaja, KOj AOMUHAHTUM YAHW U CHAXKaH BO/bHW €NEMEHT, UK
WHTENeKTyanHW efnemMeHT KOju je WCMO/beH Y CBECTU O CKOPO W3BECHOM OCTBapehy
3aKOHCKor 6uha, noapasymeBa CBecT 0 Moryhem (BepoBaTHOM) HacTymawy nocneauLie.*
Mnak, HeonmpaBAaHO OAnyuMBare 3a W3BONEHE paate Koja CO60M HOCKM  PU3MK
noBpefuBawa WM YyrpoXkaBara 3aWwTMheHOr aobpa, Yy 3aBMCHOCTM Of KOHKPETHUX
OKO/IHOCTW, OCUM LUTO MpeAcTaB/ba CKPMB/LEHO MOHallake W PefoBHO 3aCHMBa
KPUBMYHOMPABHY KaXXHUBOCT, MOXE OUTU 1 TeXKe NMPEKOP/bMBO Y OAHOCY Ha YMULLIbajeM
0byxBaheHa 06efiexxja KpuBUYHOr fAena. YTBphuBare 0BOr 06/1MKa KpusMLEe nogpasymesa
MOTBPAY YUMHMOYEBOr MpuXBaTata HeonpasdaHor pusnka.>® C o63upom Ha To fda je
6€3063MPHOCT 06/IMK KPMBULE KOjU je [0BO/baH YCNOB OAFOBOPHOCTW Kof BehuHe
KPUBMYHMX [ena, MOXKe Ce MOCTaBMTW MuTake fda /M je yonwTe MoTpebHa HayyHa
pacnpaBa O pas/IMKOBaky yMuLLI/baja 1 6e30063MPHOCTU. TO pas/IMKOBare 3anpaBo HeMa

cam0 3Hayaj akafeMCKOr feTa/bicarba Yy MojeAVHUM NuTawuma rae ce Xenu noctuhu

¥5 OBaj 06/MK KPUBMLE KAO TakaB He MOCTOj1 y eBPOKOHTMHEHTaNHOM KPUBUYHOM Mpasy. Y pafy ce nopes
M3BOPHOT TEPMUHA KOPUCTY 1 13pa3 6e3063MPHOCT.

%6y cknagy ca ogpeheHUM CTaBOBMMa, NojaM 6e3063MPHOCTM je TeK CpeavuHOM CeaaMaeceTiX roauHa
MPOLUNOr BeKa YCTONMYEH Kao [pyra HajsaXHMWja cTpaHa (Mopeg ymull/baja) mens rea enemeHTa. Bug. E.
Colvin /1982/: Recklessness and Criminal Negligence, The University of Toronto Law Journal, Ne 4, cTp.
345.

¥ R. A. Duff /1980c/: Recklessness, The Criminal Law Review, cTp. 282; R. Heaton, C. de Than /2011/: cTp.
65. Mpema jeaHOM, Y HayLM UCMO/LEHOM CXBaTakby, YUYere 0 06/MUMMa KpmBULe 61 MOrI0 6UTN NPUANYHO
nojeHOCTaB/bEHO, TaKo Aa 61 ce MOr/10 CBECTM Ha CaMO jefaH CTeneH KpuBuLe — 6e30631pHOCT. JMPeKTHU 1
WHAMPEKTHU yMULLbaj 6W npeacTas/banu 06/AMKe HOBOT, LWMpe cxBaheHor nojma 6e3063MpHOCTU, JOK 6K
HexaT u3rybuo cBoje MeCTO Y OKBUPY KpuBMLUe Kao 06/MK cyGjeKTUBHOI enemeHTa. Bug. L. Alexander
/2000/: Insufficient Concern: A Unified Conception of Criminal Culpability, California Law Review, cTp.
938-944.

¥8 E. Finch, S. Fafinski /2011/: cTp. 40.

9 N. Haralambous /2010/: cTp. 59.

%0 D, Ormerod, K. Laird /2015/: cTp. 129.
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TEOPMjCKO YMCTYHCTBO. lMojeAnHa KpuBUYHA fena, Kao WTo je Beh peyeHo, mMory 6uTu
YUMHbEHA CaMO YMULLBAjHO.>t OcKM Tora, YeCTo je HelwTo LWTo 06jeKTUBHO 13raeaa UCTo

[pyraunja hopMa MoHaLlara y 3aBMCHOCTM Of CY6jeKTUBHE yeMepeHocTH. >

Apyru BaxkaH
pasnor 3a pas/IMKoBawe je TO LUTO Mpey3umame pusnka Ko 6e3063MpHOCTU 3axTeBa
(06jeKTMBHY) NPOLIEHY OMpaBAaHOCTN TOT NPEeY3Matkba, LUTO HUje YCNOB KOA YMULL/bajHOT
noHawana. Tpehn pasnor Be3aH je 3a MaTepujy OCHOBA UCK/by4Yera KPMBUYHOT Aena, Tj. 3a
0fi6paHe y KpMBMYHOM NOCTYNKY (KOA HY>KHe oabpaHe YY4MHWUaL, Mopa Aa uma Hamepy [Tj.
CBECHO 1 BO/bHO] fa oabpaHu cebe npenysvMarbeM ofbpaMbeHe pajhe; Tako je y jeflHOM
Cny4ajy u3 ctapuje npakce nonvuajay, ocyheH 1ako je nyuao Ha y4ymHmoua Koju je yKpao
HeKa [pBa W Kora je crnpeuvo fga noberHe; 6e3 063mpa Ha TO WITO je TO, 06jEKTUBHO
nocmarpaHo, 6una 3akoHMUTa of6paHa, nonuuajay, je ocyheH, jep HUje 3Hao fa ce Hanasu y
CTarwy KOje onpaBfaBa HEroBo MoHallawe, Tj. HMje 3HA0 Aa je Nuue Ha Koje je nmyuao
yUMHUNAL, KpUBMYHOT Aena).>>

Kao WTO He MocToju MpeTnocTaBka yMuLI/baja Kao 06/MKa KpuBWLE, Tako W
6e3063MpHOCT MOpa 6UTK AOKa3aHa. He NOCTOjM HEKO MaTepujasIHOMpPaBHO MpPaBU/Io Ha
OCHOBY Kora 6v ce cMaTpasio fa je yumHunay npegsuieo nocneguuy camo 360r Tora LWTo
je To 6uno BepoBaTHO WM ounrnegHo. Of OBOr Npaswsia NOCTOjU MMak jefiaH U3y3eTak.
YKOMMKO Y4mHWNaL, H1je 610 CBeCTaH OMacHOCTM KOjy CTBapa CBOjUM MOHaLlaweM Yycnes,
TOra LUTO Ce CBECHO M BO/bHO [0BEO Yy CTakbe WMHTOKCMKauuje, cmatpahe ce Kao fa je
npeABuAeo Takas pesyntar.>>

Bnagajyhu ctaB y npakcu v Hayuu y OAHOCY Ha rfojam OBOr 06/iMKa KpuBMLUE je
rOTOBO HecCropaH: NoCcToju jefaH Cy6jeKTMBHM CTaHapd Ha OCHOBY Kora ce ogpehyjy
obenexja nojma recklessness n Koju ce NnpuMerbyje y 04HOCY Ha BehHY KPUBUYHKX Aena
KO KOjUX je OBO peneBaHTaH CTemeH Cy6jeKTUBHOM eneMeHTa.>> Vnak, usrpadmwa nojma

6e3063MPHOCT NPETPMENa je y CBOM Pas3Bojy HEKOMMKO BaXKHMX NPOMeHa. JejHaKo Kao 1y

%1 A, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 147.
%2 3, CtojaHoBuh /2014/: cTp. 110.

%3 A, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 148.
%% YeTo, cTp. 147.

%5 N. Haralambous /2010/: cTp. 60.
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MaTepuju yMuULL/baja, He MOCTOjU 3aKOHCKA AeuHMUMja nojma 6e3063MPHOCTK, T je 0BO
MUTarbe 0CTaB/LEHO Npe CBera cyaoBuma. >

[yro Bnagajyhe cy6jeKTMBMCTUYKO cxBaTake (Cunningham reckl essness) n3HeHaga
je HanyLlwTeHO HaKoH fBe oa/lyke [loma nopgosa 13 1981. rog, u nojam 6e3063upHOCTY je,
fonykweH 06jekTMBHOM KomroHeHTOM (Caldwell recklessness), [oXuBeO 3HayajHy
TpaHchopMaLyjy 1 NPOLLMPeHe cagpuHe, npenanhyhu ce ca nojMom Hexata.>>’ Bulue of
[BajieceT roAuHa y eHr/1eckoM KpyBMYHOM Npasy MocTojana Cy fBa TecTa 3a yTBphuBare
cagpKuHe 0Bor obnmka kpusuue.**® TMpakca ynoTpebe ABa pasnnuMTa cagpxaja nojma
6€3063MPHOCTM KOHAYHO je HanylwTeHa og/flykom Yy cnydajy R v G and another [2003]
nowTo je Zlom nopAoBa, YKUHYBLUWM CBOjY paHWjy npecyay, NPUMEHNO CyOjeKTUBHW TECT,
Tako fAa je caja npuxsaheH jefHOOOpa3HM mojaM 6e3063MPHOCTU KOjU BaXkKM 3a CBa
KPUBMYHA fiena Ko, Kojux je nponucaH oBaj 06nmk kpueuue. Mako je [lom nopaosa y
OBOM C/lyyajy OAycTao o0f O006jeKTMBHOI Mepuia camMo MNpemMa Tymayewy MojMa
6e3003MPHOCTN Y OfHOCY Ha KPWMBMYHA Aena Koj KOjuX je mocneguua YHULLTEHE WK
owTehewe MmoBuHe (npegsuheHa Criminal Damage Act-om [1971]), yTucak je fa osa
04/lyKa 1Ma KapakTep onwiTer npecefaHa, Tj. fa he ybyayhe 3a cBa KpvBMYHa [ena Kop

KOjUX je MHKPUMUHUCAH 0Baj cTeneH KpusmLe BaxuT Cunningham TecT.*® VicTune pagu,

%6 M. Molan, D. Lanser, D. Bloy /2000/: cTp. 76.

%7y ofHOCY Ha KpUBMYHO Aeno y6ucTsa u3pa3 reckless ce Hajuellhe KOPUCTMO KaO CUHOHMM 3a CTerneH
HexaTa (gross) Koju je HeomnxofaH YC/oB 3a 0CYAyY, Na 1y TOj OKOTHOCTY MOXKAa NIEXKM pas/ior 3a NpuxBaTakbe
LUMpe BapujaHTe 0BOr 06/1nKa KpuBuue. [pyraunje 3Hayere nojMa 6e3063MpHOCTA je pa3BujeHo Uy ctepu
KPUBMYHKX fAefa NpOTUB MOJHE cnobode, anv je TakBa Npakca HamyLuTeHa yCBajakeM HOBOT 3aKOHa Y OBOj
matepuju. Bug. A. Ashworth /2009/: ctp. 177-178.

%8 HanywTamwe jeauHcTBEHO npuxsaheHe AednHMLMje 6e3063MPHOCTY, LITO je MPeACTaB/bano OrpoMaH
3a0KpeT y 0BOj MmaTtepuju, Bp/io 6P30 je HaBeno nojeduHe ayTope fda ce 3anuTajy Aa AnM Ce YOMwTe MOXe
[03BO/IMTM [lomy nopfoBa Aa o6as/ba (hyHKUMjy anenaynoHor cyga. Bua. J. McEwan, St. J. Robilliard
/1981/: Recklessness: the House of Lords and the criminal law, Legal Studies, Ne 3, cTp. 267.

%9 N. Haralambous /2010/: cTp. 60.

%0 v npeamety R v G and another [2003] cyg je mowao o4 AedvHMUMje nojma 6e3063MPHOCTH KOjy je
npegnoxuna n Komucumja 3a npaso y Haupty KpuBuuHOr 3akoHuka (4naH 18.) mpema Kojoj yuvHwnay,
noctyna 6e3003MpHO Yy OAHOCY Ha OKOMHOCT (06Genexje Aena) kafa je CBeCTaH puU3MKa Aa Ta OKOJIHOCT
nocToju nam ga he NocTojatu; y O4HOCY Ha NocneanLy Kaja je cBecTaH pusnka ga he nociegmua HacTynuTm
1 Kafia je npeMa OKOSHOCTUMA KOoje Cy My Mo3HaTe, Hepa3yMHO [ja TakaB pu3uk npeysme. D. Ormerod /2011/:
cTp. 127. Mako je oBaj mojam Cy6jeKTMBHE NpuUpoAe, jep 3axTeBa CBECT O MOCTOjakby PU3MKa OCTBapeha
enemeHata KpMBUYHOI AeNa, Yy Hemy je cagpxaH u genvh 06jeKTMBHOr efieMeHTa: NpoueHa fa /in je pusunk
onpasaaH nnu pasymaH. N. Haralambous /2010/: cTp. 60.
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N npe oBe OA4/yKe, 6UO je TellKo NpoHahu AeNNKT, OCUM OHMX [efna Koja 3a nocneauuy
MMajy YHULLTeHe UK oLTeherbe MMOBUHE, KOZ Kora je npuMetbeH Caldwell TecT.*®!
CsejefHO O KOM 00/MKY fa ce pagwn, OuUTaH eneMeHT Yy CTPYKTypu nojva
recklessness je pu3nK o[, HacTynawa 3abpareHe nocneguue, Koju mopa 6uty HeonpasgaH,
Tj. fa 3a MpeysuMare pu3nKa Hema pasyMHOr onpasdara.>®? lpeysuMmarbe pU3MKa

%3 Nlpyrum peusma, Huje CBakKo

Of/lyuMBatbeM 3a padty Mopa OWUTU HepasymHO.
npefy3nmare onacHe pagre Yy WUCTO BpeMe U 6e3003MPHOCT Kao 06/IMK CKPUB/bEHOT
noHalLarba, Beh caMo OHO Koje ce He MOXe pa3yMHo yTemerbuTu.*** MuTatbe ce npoLetbyje
KpO3 Npu3my Barara ApYLUTBEHE KOPUCHOCTM NMpmuxBaTakba pusmka Koju HOCK YyYMHUOUEBO
noHallaHe 1 BepoBaTHOhe MM TeXXMHe NOoBpefe Koja NpeTu Aa HacTynu. Y cTeapu, nonasmu
Ce 0f, pa3matpara Aa /i je pusmnK TakaB fa v ra pasymHa ocoba mornia npuxsatutu. MNpw
TOMe, Hepa3yMHO je npey3eTM pU3NK Kafda je [APYLUTBEHa KOPUCT Koja Ce MOCTMXKe
npefysumarmeM OrnacHe pafhe HajpnajaHa cTereHOM Moryhe nospefge. Jaye m3paxkeH
Moryhu WTeTHW edekaT 3Haun da 1 Behn CTeneH APYLUTBEHE KOPUCHOCTM Mopa 6utu, da

61 noHaLLarbe 61no onpasgaHo. >

MHore genaTHOCTM Koje Cy 4e0 CBaKOAHEBHOI »XMBOTA
HOCe COOOM PW3NK Of HacTynawa HefOMNyLTEHOr pe3ynTara, an Cy TakBe aKTUBHOCTU
(HNp. ynpae/bakbe MOTOPHUM BO3W/IOM) APYLUTBEHO NPUXBAT/bMBE M KPehy ce y rpaHuLama
[03BO/LEHOI PU3NKa, Tj. pU3MKa Koju npuxeata BehnHa 4naHoBa jefHe 3ajegHuue. OueHa
HeonpaBAaHOCTM OAJly4MBarba 3a padry Koja CTBapa OMacHOCT Mo 3awwTuheHo Ao6po je
3aCHOBaHa Ha 006jeKTMBHOM KpUTEpPUjyMy, Tj. KOHA4YHY OAJ/1yKY O TOM NuTaky LOHOCK CY/,
6e3 063Mpa Ha TO fa v je Y4MHWUNaL, cmartpao OnpaBAaHOM CBOjY PeLleHOCT Aa YnpKoc
NpPeno3HaToM pPu3NKy Mpefay3me pafdky. YumHunal He Mopa fga 6yae paBHoAyllaH Yy
O[IHOCY Ha nocneauuy; OH ce MOXe YakK HagaTu fa 4o ke Hehe gohu, jep je npefdy3eo Heke

Mepe NPeaoCTPOXHOCTM. YNPKOC TOME, YYMHIUAAL, NocTyna 6e3063VPHO ako je pusiK Koju

%! R. Heaton, C. de Than /2011/: cTp. 65.

%2 E. Colvin /1982/: cTp. 346. OBaj YC/OB Ce y aMepuyKoj IMTepaTypy UCTHYE W Kao HEOMXOAHa KOMMOHEHTa
y CTPYKTYpu Hexata. W. R. LaFave, A. W. Scott /1986/: cTp. 233.

%3 C. Croshy /2008/: Recklessness-the Continuing Search for a Definition, The Journal of Criminal Law, Ne
4, cTtp. 330.

%4 R. Card /2010/: cTp. 93; D. Ormerod /2011/: cTp. 118.

%5 N. Haralambous /2010/: cTp. 60.
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OH npeysuma HepasymaH.>® Y aHanuan cyn Tpe6a Ha jemaH Tac Ja CTaBW APYLUTBEHY
KOPUCHOCT KOja Ce MOCTVbKE Npefy3MarbeM pagsbe, a Ha Apyrv BepoBaTHOhY HacTynatba

3a6parbeHe MOCNEANLE W HeHY TEXWHY, Tj. CTENeH HeHOr NHTeH3uTeTa. >’

[a nn je 6uno
onpaBAaHO NpuxXBaTake pU3MKa 3aBMCKU 0Of COLMja/THOr 3Ha4yaja camor MoHallawa W
BepoBaTHoOhe © TeXuHe Moryhe HeratusHe nocneauue. Kputepnjym je 3anpaso
06jexTnBan>® 1 cBOAM Ce Ha NTarbe Aa M 61 pasymMaH 1 6pYdKBMB rpahaHnH NPUXBaTHO
TakaB pW3WK, Tj. Aa N1 GM ce YNPKOC MpenosHaTe OMmacHOCTM of Moryher HacTynawa
3abparbeHe nocneauLe MNak oany4mo 3a npegysvmare pagmwe. C TM y Be3n, Huje moryhe
a priori pehun Koju je To oapeheHn cTeneH BepoBaTHOhe OCTBapeHa 3aKOHCKOr 6uha Koju
ce ypayyHaBa y 6e3063MpHOCT, Beh je TO (PaKTUYHO MUTawe Yy AOMEHY KOHKPETHUX
okonHocTi.**® CxofHO ToMe, ako je PM3MK KOjU Y4MHWNAL, CTBapa CBOjOM PajOM
He3HaTaH, TELIKO Aa Ce ULLTa MOXE NPUroBOPUTW OANYyuYMBakby 3a Npeay3vMarbe pafrbe.
Mnak, n ypa/beHa OMacHOCT, peieKToBaHa Kpo3 CBECT O MOryhHOCTM OCTBapewa
3abparbeHe nocneauue, Moxe 6UTU A0OBO/bHA 3a Mojam 6e3063MPHOCTKM, aKo Ta OMacHOCT
npeTn 0o6py BenvkKe BPeAHOCTM U ako Npedy3eTo MOHallake HeMa HUKakaB ApYLUTBEHU
3Hayaj. YumHunay Koju ApYyrome >Xenu fAa MOKaXe Kako Ce urpa pycku pynet, 6uhe
6e3003MpaH y OAHOCY Ha JIMLLEHE XKUBOTA, MaKO LUAHCa Aa HacTynu CMpTHa nocneguua

370

HMje BennKa.”~ Y TaKBMM C/ly4ajeBrMa HeOoMnxo4HO je oAycTaTV Of npefy3vMarba pajtbe,

%6 R. A. Duff /1980c/: cTp. 282. CNNUHO BaXKM 1 3a KOHLIENT CBECHOT HexaTa y HalleM KPUBMYHOM MpaBy;
YUMHWUNAL, CBECTAH PU3MYHOCTM CBOT MOHalliakba Bepyje y cpehaH 3aBpLueTak, Haja ce aa Ao Aena Hehe gohu
— a1 je HEr0BO OAyYMBatbe MOAM0XKHO MPEKOPY, jep Ce HEOMpaBAaHO O4JTy4MO 3a CBOje MOHaLlakbe; Aa je
610 NaxX/bKBMjKU 3HA0 61 fa Hehe n3behu BpLLEHE KPUBUYHOT fiena, Tj. 01aKo je Apxao fa [0 Aena Hehe gohu
unu aa he oH Mohw Aa ra cnpeuw.

%7 R. Heaton, C. de Than /2011/: cTp. 66.

%8 HenpuxBaT/bUBOCT Npey3vMatba pU3KKa je 06jeKTUBHa KaTeropuja o Kojoj oanyuyje cys. Mpu Tome ce He
y3Ma y 003Mp YYMHMOYEB CTaB Y OAHOCY Ha MuTakbe ONpPaBaHOCTW OfJlyuMBara 3a WM3BOheHe pusnuHe
paghe, Beh ce nonasv of Tora Aa M 61 NPOCeYHO Max/bUB MojeAuHal, 61Mo cnpeMaH ga npeaysme onacHy
pagwy. A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 140; R. Heaton, C. de Than
/2011/: cTp. 66.

%9 D, Ormerod /2011/: cTp. 118.

370 Monasehu 0 0BOT MepUIa U He3HATHN PU3MK HACTyNarba NOCAEANLE MOXe BUTU HeompasaaH. Hp. Taksa
cnvka he 6GUTK UCMyHeHa Y CyYajy Aa YYMHMIAL, ca CTo/a Ha KOMe Ce Haasu Xubagy NULITOMba, 0 KOjux
Ce caMo Y jeHOM Hafasn MeTak, HacymuLe y3uma ynpaso NULTOMb Y KOME MMa MyHULWM]e 1 Ucnasbyje XuTal,
y gpyrora. ako je pusnK HacTynawa nocneguue M3y3eTHO Manu, TeXMHY moryhe nocneguue He npatu
ofroeapajyha gpywTeeHa kopucHocT. W. R. LaFave, A. W. Scott /1986/: cTp. 233. Y HalleM KpUBWYHOM
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YKO/IMKO Y4YMHWNAL Yy MOTMAYHOCTM HE MOXe fJa e/IMMUHMLIE OnacHOCT OCTBaperba
3aKOHCKor 6uha. CynpoTHO TOMe, 3HayajaH pPU3MK, Tj. BWCOK CTeneH BepoBaTHOhe
HacTynawa 3abparbeHe MocneamLe He Mopa 3a UCXof Aa uma 6e3063MpHO MoHallakbe, ako
je HMp. pey O XMPYPLUKO] WHTEPBEHLMjU KOjOM Ce HaCTOjU CracuTy XWMBOT, Tako fAa
npeysuMarbe TaKBOT pU3MKa He MOXe fAa ce cMaTpa HepasymHuMm.>™ Y Tom cnyuajy, camo
BWCOK CTerneH BepoBaTHOhe 0f HacTynawa TewKe MoBpefde onpaBgahe uMcnosbaBakbe

npekopa 3a 6e30631pHO MoHaLLake. 3"

1. Cy6jekTnBHa BapujaHTa nojma 6e3063mpHocTn (Cunningham recklessness)

CXOfHO CTaHAap4HOM CYOjeKTMBHOM KpUTEPUjyMY, HEOMXOAHO je Aa yumHunay,
npenosHa pu3NYHOCT CBOr MOHallaka, Tj. Aa Oyae cBecTaH NocTojarkba pusmkKa v fa ra
BO/bHO NpuxBaTh.>” LieHTpanHu eneMeHT OBOr KOHLIENTa je TO Aa YYMHWAAL, Mopa 3HaTu
[ia CBOjJOM pafHOM cTBapa MOryhHoCT ocTBapeta Guha KakBOr [efiMKTa. YUuHunay, je

cBecTaH fa nocneguua Moxe HactynuTi.>™ OH npenosHaje nocTojarbe pu3KKa. YKOMMKO

npaBy TakaB C/ly4aj Cy6jeKTUBHOI OA4HOCA YYMHMOLA 61 Ce Nako MOrao NOABECTW NOJ eBEHTYaNHN YMULLIbBA],
jep vako Kof yuumHMoLA He MOCTOju MpuUCTajakbe Kao MCUXOMOLWIKA YMHEeHMLA, OCMaware Ha CnyyajHo
nsocTajare nocnegmue (Tj. HeKy cacBMM HeofpefeHy OKOMHOCT) onpaBAaBa 3ak/byvak Aa MpucTajarbe
nocToju y HopmaTuBHOM cmuciy. Bug. 3. CtojaHosuh /2014/: cTp. 175-176.

50 A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 140-141. BMCOKO pu3nuHa
XVPYPLUKa MHTEPBEHLMja MOXe OWTK OmnpaBAaHa camo ako je TO jeauHa npeocTasa MOryhHOCT fa ce crace
XKMBOT MaumjeHTa. Ann, pU3nK KOjUu je npu TOMe NMpPUCyTaH He MOXKEe GMUTW MPUXBAT/bMB aKO je Heka Makbe
onacHa MOryhHOCT JOCTyMHa, UK Ce MHTEPBEHLMja HE M3BOAM Y CBPXY CMacaBatba XXMBOTA, Kao M YKO/IMKO
HUCY Mpefy3eTe pacrosoXnBe Mepe 3a ymamwere pusunka. icto, cTp. 140.

32D, Ormerod /2011/: cTp. 118.

373 \/. Tadros /2002/: Recklessness and the Duty to Take Care, Criminal Law Theory: Doctrines of the
General Part, (ed. S. Shute, A. P. Simester), ctp. 227; D. Ormerod /2011/: cTtp. 120. lMpuxBaTame
(MpucTajere) ce 0AHOCU Ha PU3NK, HE Ha EBEHTYaNIHY mocneauly.

374 Mpema cTaBy NojeavHMX ayTopa Tpeba pasnvKoBaTV KPUBMYHA fieNa KOA KOjUX OCUM pafbe MocToju 1
Heka OKOJIHOCT WM Mocieauua U OHa KOA KOjUX je KaKHKBO CaMO MoHallate Kao TakBo. Y NMPBOM Cry4ajy
6e3063MPHOCT je KaTeropuja Koja je nof Kanom cy6jeKTUBHOI efleMeHTa, JOK Ce Y ApyroM Tuye actus reus-a
(Hnp. 6e3063vpHa BOXHa; Ty Ce Cy[ He nNuTa fa /v je yurHunaly, 6uo ceectaH MOryhHoCTW ga ynpas/ba
MOTOPHMM BO3M/IOM, Beh Aa v je HauMH Npegy3uMarba pagbe, cama BOXHa 6uia onacHa; 6e3063MpHOCT y
OBOM KOHTEKCTY oapehyje KBaMTET U NPUPOAY CaMor MoHallakba; y TOM Cny4ajy ce nojam Koju ce Besyje 3a
actus reus). Ha Hekn HauMH OBO CXBaTake Ce MOoKMana ca eBPOKOHTUHEHTA/IHUM YYereM O ABOCTPYKO]
(hyHKUMjM yMULLIbaja M HexaTa. ball kao 1y ofjHocy Ha nocneauuy, 6e3063MpHOCT NpemMa OKOMHOCTMMa Aena
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CyL OUEHM f[a je TakBO OAJlyuMBare€ HEMpuxBaT/bMBO, YuMHWNay he ce cmartpatu
OArOBOPHMM 3a KPMBUYHO Aeno. Vako MocToju cTaB Aa rpaHuue nojma 6e3063MpHOCTM He
Tpeba NOCTaBUTU Tako LUMPOKO fa Taj nojaM 06yxBaTW CBaKM CBECHO MPEro3HaT PU3NK,
Bnagajyhu ctas nonasu of Tora fa je A0BO/bHO fa y4mHWnay, 6yge csecTaH MOryhHocTu
ocTBapetba 3abpatbeHe nocneauue,> 6e3 063Mpa Ha cTereH BepoBaTHOhe HbEHOr
HacTynarwa.>’® [lpyrum peunma, He TPaXwW Ce CBECT O CUFYPHOM (M3BECHOM) OCTBapey
3akoHckor onmca,’’ jep 61 y Tom cnyyajy noctojao ymubaj (oblique intent). [oBosbHa je
y TOM CMUCNY ¥ Maia BepoBaTHoha (MOryhHOCT) HacTynaka HeaonylTeHe nocneguLe,
Koja ce ofpasuna y cBecTW yumHmoua.>’® VicToBpeMeHO, HUje Of 3Hauaja a m ce
YUYMHUNAL, carnallaBa ca HacTynawem nocneguue. Noctojahe 6e3063MPHOCT M Y Cyyajy
Kafja ce yunHWnaL, Haga Ja o ocTeapera dena Hehe gohu.®”® CxogHo Tome, mog nojam
6€3003MPHOCTN MOLBOAM CE U E€BPOKOHTUHEHTAIHM MOjaM CBECHOr Hexara. TUMWUYHK
CMy4ajeBn KPUBUYHMX [ena Ko KOjux je Cy6jeKTUBHO MepWo 3a OueHy 6e3063MPHOCTU
MPYMEHUBAHO M Y Meprogy napanenHor NocTojata fABa pas3MumTa KpuTepujyma Cy OHM
[ENIMKTN Y Ynjem 3aKOHCKOM onucy je ynotpebrbeHa pey maliciously ga onvile mens rea
enemeHT. 3

3a cybjeKTMBHM nojam 6e3063MPHOCTM NOTPEBGHO je Aakne Aa yuuHunay 6yae

CBECTaH PM3NYHOCTM CBOF MOHAWama™™ 1 fa 3a W3BONere TakBe padwe npema

nofpasymesa Aa yuumHunial npegysuma pagwy Bepyjyhm fga noctoju MOryhHOCT ga je TakBa OKO/IHOCT
npucytHa. OBO ce YeCTO 03HauaBa TepMmuHoOM reckless knowledge, masia je cam n3pa3s HejacaH, ¢ 063MpOM Ha
TO fa ,,3Harbe" Kao TakBO HUje HeOMX0A4HO; 6uhe JOBO/BHO CaMO fa yYMHWIAL, cMaTpa 4a OKOJHOCT ,,MOoXxe"
noctojatun. OBO peLUere je y Cknagy ca ONLWTWM MPaBWIOM Aa YYMHWAAL KOju nocTyna 6e30631pHO Mopa
6WTK CBECTaH Ja CBM eNeMeHTV Hemnpaea Mory 6muTu npucyTHU. A. P. Simester, J. R. Spencer, G. R. Sullivan,
G. J. Virgo /2010/: cTp. 145.

3% R. A. Duff /1980c/: cTp. 289.

37® To unak Mopa 6UTW OMACHOCT KOja Haaunasu CTeneH J03BO/LEHON PU3NKA KOjU Ce YobUyajeHo npuxeaTa y
JpyLITBY. AN 3a PasnnKy Of pellera amepuykor Mogena KpuBryHOr 3aKOHUKa Taj pU3KK He Mopa fa byze
3HaTaH 1 [ja BeroBo 3aHemMapvBake Tpeba fa npefcTaB/ba rpybo OACTyMNawe 0f yobuuajeHor, cTaHgapaHor
noHawara. Bug. G. Williams /1988/: cTp. 76.

$TW. R. LaFave, A. W. Scott /1986/: cTp. 239-240.

378 A. Ashworth /2009/: cTp. 178.

5 Byp. R. Card /2010/: cTp. 92.

%0 R. Heaton, C. de Than /2011/: cTp. 67.

%1 BpeaHo je NomeHa fja Cy/l HUKaKo He CMe f1a Ce OC/IOHI UCK/bYUMBO Ha TBPHEH-e YUMHIMOLA O TOME fja /M je
npeno3Hao PM3MYHOCT CBOM MOHallawa, Beh 40 MpaBor CTaka CTBapw Tpeba fa fAofe Ha Temerby CBMX
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06jeKTMBHOM Mepwu/ly Hema onpasfara (He Tpaxu ce Kao A04aTHM YCNOB fa ce yunHuiay,
carflaco ca HacTynawem nocneguue, Wan ga pusuMk Mopa fa 6yde ouvrnefaH wunm
3HauajaH).

Bogehn cnyyaj Ha oOcHOBY Kora je wu3rpaheH Cy6jeKTMBHM KOHLENT nojMa
6e3003MPHOCTN je pacrpaB/baH Mpef EeHr/1eCKUM MNpPaBoCyAHUM OpraHuMa CpeavHOM
Agagecetor Beka (Cunningham [1957]). YunHunay, je y Hamepu fa u3 racomepa Koju je
pagno Ha NpuHUMNy ybauuBawa HoBYMha OAy3me HOBAL, OLITETMO Mepay ycnep udera je
[OLW0 [0 Uypewa raca y cycegHy Kyhy u yrpoxasara >XMBOTa /byAW KOjU CY Y HOj
xuBenn.*¥ HakoH ocyge 3a yrpoxaBarbe XWBOTa PYKOBateM LIKOA/LUBMM CTBapuMa,
AnenaumoHu cyf je cmaTpao ga nspas malice (kao Cy6jeKTVBHM efIeMEHT KPUBUYHOT Jena
KOje je y4mHMoLy CTaB/beHO Ha TepeT) 3HauM ymulsbaj Manm 6e3063MpPHOCT, U Aa OBaj
Apyrn 061K KprBULLE MOCTOjU aKo je ,,0KPUB/bEHW NPeaBuaeo Aa ogpefheHa noBpeaa MoXe
BUTW yunibeHa, a U Noped Tora ce OAyuMo Aa NpedysMme pagmwy.“>** Oaj cTaHgaps je
[oUHMje noTBpheH oa/nlykom AnenauuoHor cyga y cnydajy Sephenson [1979]. Mako je
of6paHa TBpAWNa a OKPUB/bEHW, KOME je CTaB/beHa Ha TepeT NasbeBMHa (arson), 36or Tora
WTO 60nyje 0f CXu3o(peHuje, HUje MMao WCTY CrnocoBHOCT npefsuharba U NpoLeHe
p13MKa Kao MEeHTa/HO 34paBa 0coba (WTO je NPMXBaTvO NPBOCTEMEHN CyA) CMEPHULLOM
yrnyheHOM NopoTu Aa Moxe Hahu fa je yunHunay, 6e3063MpHO ocTBapuno 6uhe fena ako
YTBPAM [a je pU3MK HacTynarba nospege 61o ounrnesaH YoBeKy HOPMa/IHUX CMOCOGHOCTYH
(pasymaH 4oBeK), 0Baj 00jeKTMBHU TECT je 0f CTpaHe APYrocTerneHor cyda OueeH Kao
norpeLuaH. AnenaynoHn cyq je YKuHyo ocyhyjyhy npecygy 360r norpewiHe CMepHuLe,
NOTBPAMBLLM Aa KOHLENT 6e3063MpHOCTM nogpasymeBa CybjeKTuBHO mepuno. Ctora, Asa
Cy NnTarba Koja ce NocTaB/bajy Y OKBUPY CY6jeKTUBHOr TecTa: 1) Ja i je yumHunal, 6no
cBecTtaH MoryhHoCTM HacTynarwa 3abpareHe nocneauue v 2) ga v je 6uno HeonpasgaHo

WA HepasyMHO [a Ce NpuxBaTu puU3NK. PeneeaHTHe cy [Jakne CMoco6HOCTN camor

PeneBaHTHUX OKO/IHOCTU. YaK ce UCTMYe A je 0Baj 06/MK KPMBULE NMOHEKAL TeXe YTBPAMTU HEr0 YMULLIbA],
nako je y BehuHW cfyyajeBa TO Naklle, NOLWITO Ce He UCTMINTYje BONYHTAPUCTMUKA CTPaHa W HWje HEOMXOAHO
[l0Ka3aTu CBECT O FOTOBO U3BECHOM HacTynawy nocneauue. Bua. G. Williams/1988/: ctp. 75.

%2 YeTo, cTp. 79.

%3 A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: ctp. 141; D. Ormerod /2011/: cTp. 120.
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yUMHMoOLA Y TPEHYTKY Npefy3vMarba pajtbe M3BpLUeHa; BaH pasmaTparba cy MoryhHocTu
HeKOr MPOCEYHOT, MaX/bMBOT NojeanHLa. >

Cy6jekTnBHa BapujaHTa nojma 6e3063MPHOCTN NpUMekyje ce Yy OAHOCY Ha CBa
3aKOHOM perynmcaHa KpvMBMYHA fAena Kao OMwiTe NpaBuIo Of KOra caMoO 3aKOHOAaBall
MOXe Kpeumpatn msysetak (Anti-terrorism Crime and Security Act [2001] npegsuha
06jeKTMBHN TeCT 3a NojeAMHa fAena). YumHunal Koju He yBuha onacaH KapakTep CBOr
MoHallara He MOXKe ce cmaTpaTy 6e3063MpHMM. Mpu TOMe ce He NOCTaB/ba Kao YCoB Aa
yunHunay, 6yae cBecTaH OUMrIeAHOr M 3Ha4YajHOr pM3nKa, AOBOLHO je caMo [a npeaBuam
noBpedy WM Yrpoxasare Kao Mmocneauly CBOF MoHallawa.>>> C fpyre cTpaHe, 0BaKo
NnocTaB/beH Mojam 6e3063MPHOCTM He ocnobaha 0f OArOBOPHOCTU YUYMHMOLA KOju je
paBHOAYLLaH npeMa Tyhum fo6prma, KOju YaK 1 He NOMULLIbA O EBEHTYa/THOM PU3MKY, jep
He Mapu 3a Tyha 06pa.®® Be3063MpHOCT pednekTyje KBAIMTET YUMHMOUEBE pajre, He
HEroBOI KapakTepa, CTaBa M CKNOHOCTKW; anu y4mHunay, je 6e3063vpaH yrnpaso 360r Tora
LUTO je Yy HeroBOM KOHKPETHOM MOHallaky UCNosbuo oapefeHn CTaB WK CKIOHOCT, Tj.
cmatpahe ce KpvBMM 360r Tora WTo Tyjum Aobpuma Huje MoKoHWO 6pury Koja ce of
tera ouekmsana. >’

Mojam 6€3063MPHOCTA Y CY6jEKTUBHO]j (DOPMM NINYN Ha EBPOKOHTUHEHTATHU MOAES
eBeHTYa/IHOI yMULL/baja, C TUM LUTO je 6UTHa pa3nuka n3Mehy oBa fiBa KOHLUeNTa y Tome
LWITO je Koa nojmMa 6e3063MPHOCTM Harfacak Ha WHTENEKTYa/IHOM €NeMEHTY, Tj. Huje
HEOMXO0AHO Aa Ce Y4YMHWMal, carnacMo ca HacTynawem nocneguue (ocTBaperem 6uha

KPUBWYHOT fJena) [AOK je TO BaXaH YC/OB €BEHTya/IHOI YMULI/baja, KOjui  UMHU

%% N. Haralambous /2010/: cTp. 61.

%5 D. Ormerod /2011/: cTp. 120.

%6 ). B. Brady /1980/: Recklessness, Negligence, Indifference, and Awareness, The Modern Law Review, Ne
4, cTp. 381; J. McEwan, St. J. Robilliard /1981/: cTp. 268; A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J.
Virgo /2010/: cTp. 142. Y cnyyajy Parker [1977] yuuHunay, je y jaBHOj Tene(OHCKOj roBOPHULM pa3buo
cnywanuyy. Cya Huje NpuxsaTuo HeroBy o46paHy fa je 61o Tonmko 6ecaH fa yorTe Huje HU NOMUCINO O
moryhoj wretn. M. Wasik, M. P. Thompson /1981/: , Turning a Blind Eye* as Constituting Mens Rea,
Northern Ireland Legal Quarterly, Ne 4, cTp. 336.

%7 R. A. Duff /1980c/: cTp. 283-284.
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AemMapKaumnoHy nuHujy nsmehy ymuwsbaja U Hexarta. Takohe, moknianawe MocToju U ca

eBPOKOHTWUHEHTANHIM MOjMOM CBECHOT HexaTa. >

2. O6jekTMBHaA BapujaHTa rnojma 6e3063mpHocTur (Caldwell recklessness)

MoyeTKOM OcaMfeceTUx rofgvHa MpOLUOr BeKa YUukbeH je npecefaH y CYACKO]
npakcy Kaga je pey o mojmy 6e3063mpHocTi.®® Y cnyvajesuma Caldwell u Lawrence®®
MOLL/IO Ce Of CTaBa fa 0Baj 00/MK KpvBuMUe Tpeba Lmnpe CXBaTUTU M nopeg yobuuajeHe
Cy6jeKTMBHe BapujaHTe 6e3003MPHOCT MOXE MOCTOjaTh 1 Y CNy4ajy Kaga yumHunay, Huje
npeaBvaeo Moc/neduuy CBOr MOHalawa, ako 6u je npeasuaeo pasymaH rpahaHuH y
terosoj nosuumju. > OBaj Mogen je 03HAUMO HaMyLLTaHE jeAUHCTBEHOT KOHLENTa nojma
6€3003MPHOCTU, Ka0 N MPOLLUMPUBAHE OAMOBOPHOCTY 3a LUTETHY pagkwy M Y Cnydajy Kaja
YUMHUNAL, HUje 61O CBECTaH OMacHOCTM KOjy CTBapa CBOjUM MoHaluarem,>** a Hajnpe je
yrnoTpe6/beH Y UHCTPYKUMjMU KOjy je Cyd ynyTuMo NopoTHUUMMA Y cnyyajy Metropolitan

Police Commissioner v Caldwell [1982].3% Mpema Toj cmepHWLM, yunHWnaL, nocTyna

%8 Bup. G. P. Fletcher /2000/: cTp. 443.

%9 Y nuTepaTypu je v npe Tora 6UN0 MPeANOXKEHO MPOLUMPMBatbe NOjMa 6e3063MPHOCTU. HenoLToBarmbe
npasHor fo6pa MOXe Ha UCTW HauuH ohu [0 n3paxaja U Kpo3 CBECHO M KPO3 HECBECHO OfHOLLEHe npema
nocnefuuama noHawawa. R. A. Duff /1980c/: cTp. 292. Bnagajyhu cTaB je unak 6uo fa 06jeKTMBHM nojam
6e3063MpHOCTM y CTBapW MpeAcTaB/ba POPMY HexaTHe KpUBMLE, v Ja Y MHOTMM CuTyaumjama rotoBo fa
Hema HUKaKBe MOpa/He pasnvke M3MeRy y4MHMOLA KOjW je MpedBuAe0 M YUYMHMOLA KOjuU HUje MpeaBuaeo
MoryhHOCT HacTynata nocneguue. Bua. G. H. Gordon /1975/: ctp. 372, 384.

30 33HMM/BLMBO je [a Cy OANyKe [JOHECeHe UCTOT JaHa, anu Of CTpaHe pasnuuntux Beha [loma nopaosa. M.
Molan, D. Lanser, D. Bloy /2000/: cTp. 78. Y 0BOM ApyroM cy4ajy of/nyKa cyfa je AOHeceHa jeHOr1acHo,
3a pasnuKy Of MPBOr C/yyaja rae je npecyauna TecHa BehuHa. Bug. J. McEwan, St. J. Robilliard /1981/: cTp.
267; G. Williams /1981/: Recklessness Redefined, Cambridge Law Journal, Ne 2, cTp. 252.

#¥1 D, Ormerod /2011/: cTp. 121.

%92 3anMmbKBO je da cy v cyposu y CAJ ynpKoc Bnagajyhem cy6jeKTUBHOM KOHLENTY, U3y3eTHO Nog, Kany
nojMa 6e3063MpPHOCTU MOABOAM/IM U HECBECHO oOcCTBapere 6uha KpuBUYHOr fena. Kputepujym 3a
yCnocTaB/batbe KpuBULE je ynopehuBare ca MOHALLakeM jedHOr pasyMHOr rpahaHuHa y nosuyujv
yunHuoua. Tako je y jeaHoj oanyum (Commonwealth v. Welansky [1944]) 3ak/byyeHO fa je CBECT O
YMkbeHMLEAMA Ha OCHOBY KOjuX 61 pasymaH nojefuHal, MPeno3Hao OnacHOCT CBOT MOHallakba eKBUBA/IEHTHA
ca rnocefioBareM CBECTU O PU3MYHOCTY NoHawawa. Bug. E. W. Hautamaki /1951/: The Element of Mens Rea
in Recklessness and ,,Criminal Negligence“, Duke Bar Journal, Ne 1, cTp. 62.

%3 Cnyuaj Caldwell [1982] 1Mao je 3a npeameT AENMKT NasbeBUHe (arson); YYWHWAALL je ONTYXKEeH Ja je
13a3Ba0 NoXap y XoTeny. Y CBOjoj oabpaHn TBPAMO je Aa je 610 TONMKO NjaH Aa My YakK HWje HU Nano Ha
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6e3063MpHO Yy nornegy Tora Aa v he Heka cTBap (MMOBMHA) OMTU YHMLUTEHA WU
owTeheHa ako: 1) npedysMa pagky Koja cTBapa oumrniegHy onacHocT (pusuk) ga he
MMOBMHA OWUTW YHULITEHA WAM owTeheHa, WU 2) ako YOMwTe HWje Nperno3Hao Takey
onacHocT (inadvertent recklessness) nnu je 6Mo cBecTaH Te OMacHOCTWU, aln je YMNPKOC
TOMe npeay3eo pagy (advertent recklessness).*** [lpyra BapujaHTa nojma 6e3063vpHOCTY
Ha Kojy ce cya no3vBa (advertent recklessness) nonasv of yobuuajeHor mnojma
6€3063MPHOCTN: yumHWUNaL, noctyna 6e3063MpHO ako npedy3uma pagwy uunje je
PU3NYHOCTU CBeCTaH. AW, KpUTepujym Koju npedsuha npBu TecT WMpW je 0f OHOr
ycnocTaB/beHor y cny4ajy Cunningham, nowTo obyxeara U cuTyauujy y Kojoj yunHunal,
HMje cBecTaH MOryhHOCTM HacTynawa 3abpareHe nocneguue. Caldwell TecT nojam
6e30631MPHOCTN MPOCTUPE M HAa ClyyajeBe Yy KOjUMa YYMHWMAL, HM He MOMMLI/ba Ha
MoryhHoCT ocTBapera 6uha KpMBMYHOT Aena, Noj YC/oBOM Aa je TakBa moryhHoct 6una

OUMINefHa, ca acreKTa pasyMHor nojeauHua (reasonable person).*®

OCHOBHUM HeflocTaTak
0Be 00jeKTMBHE (hopme rnojma 6e3063MPHOCTM je TO LITO Yy 003Mp Yy3uMma WCK/by4MBO
MOryRHOCTM MPOCEYHOr YOBEKa, NPV 4Yemy OCOOMHE KOHKPETHOr YyumHMoua U Herosa
eBeHTyasHa (NCMXMYKa WAN  (M3NYKA) HECMOCOOHOCT fAa YAO0BO/bM  MOCTaB/bEHOM
CTaHgapay He urpa Hukaksy ynory.>* Ha Taj HauuH ce 6WUTHO 0ACTyna 0f LieHTPaIHoOr
yCnoBa 3a Cy0jeKTMBHO ypadyHaBare Yy KPMBMYHOM MpaBy — MOryhHocTu gpyraduvjer
noHawara. OBaj KOHLENT je nogpxkaH 1y cny4ajy Lawrence [1982] y3 Ty pa3ivKy LWITO je

[lomM nopAoBa cMaTpao fa pusnK Tpeba ga Gyae He camo ouyurnefaH, Beh U 036u/baH. Y

nameT Aa CBOjUM MOHallakbemM MOXe Yrpo3vuTu XMBoTe sbyan y xoTeny. W. Wilson /2008/: ctp. 141.
AnenaymoHn cyf je YCBOjMO Xanby ynoXeHy Of CTpaHe yumHuoua 360r NorpewlHe CMepHULIE KOjy je cyaunja
ynyTMO MOPOTU U Ciydaj je fowao npef Jom nopaosa. Mako je [jom nopaosa NoTBpAMo Bnadajyhu ctas ga
MHTOKCMKaLMja He NpeacTaB/ba afiekBaTHY 046paHy (He UCK/byuyje NocTojake KPUBMYHOT feNa) ako je pey o
[enukTy koju cnafa y basic intent, unak je MCKopucTMO MPUAKMKY Aa peBugupa noctojehe npasunio y
matepuju nojma 6e3063MpHOCTU. 3ay3eT je cTaB da ce 6e3063MPHOCT MOXe NOTBPAUTU KpPO3 ABa pasmumTa
Tecta. N. Haralambous /2010/: cTp. 62.

¥4 G. Williams /1981/: cTp. 267; M. Jefferson /2009/: cTp. 111.

%5 N. Haralambous /2010/: cTp. 62. OppehuBare eBEHTYaNHOT yMWLLI/baja Y3 OCMOHAL, Ha MOHaLLaHbe
pasyMHOr nojeavHUa MoXke ce NpoHahu 1y Hemaukoj aokTpuHK (Ingeborg Puppe). G. Taylor /2004a/: cTp.
360-361.

3% A, Ashworth /2009/: cTp. 181.
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jedHOM KacHujeMm cny4dajy u3 npakce (Reid [1992]) 3ak/by4yeHO je ga 0OBa CMepHMUUA
npefcras/ba camo MyToKas U Aa je He Tpeba cMaTpaTyi OKaMereHOM 1 HEMPOMEH/bUBOM.
Mako je ognyka y cnydajy Caldwell nmana 3HavajaH yTuLaj Ha eHr1IeCKO KPUBUYHO
MpaBo OcaMZeceTnx rofuHa NpOoLLIOr BeKa, heH 3Hauaj je 6p3o ocnabuo, ycneq Tora LTo
je npumMeHa 6una orpaHMyeHa camMO Ha KPMBMYHO AEN0 YHULITEHA M owTehera Tyhe
CTBapy U CBera joLl HEKOMMKO AennKaTa CTBOpeHUX AenaTHoluhy 3akoHodasua. > Hegyro
HaKOH OBe Of/lyKe Bflafao je cTaB fa 00jeKTUBHU KpuUTepujym 6e3063upHOCTM Tpeba aa
BaXM 3a CBa f[ena Ko KOjux je oBaj 06/MK KpuBuue npeasuheH, OCUM  YKOMKO
3aKOHOfaBaL, Y 0AHOCY Ha opeheHy MHKpUMUHauujy He ogpean Apyraunje.’® Uak je
CMaTpaHo fa U Yy OAHOCY Ha KPMBMYHO Aeno cuioBamwa (6e3063MpHOCT Yy OfHOCY Ha
HenpucTajake MacMBHOI Cy6jeKTa Ha CEeKCyaslHWM UMH, Koja NpefcTaB/ba OKOMHOCT [ena)
Tpeba NPUMEHUTW MPOLUMPEHY BapujaHTy Mojma 6e3063MpHOCTU. MehyTum, cyaoBu cy
Bpno 6p30 3ay3enn CTaB Aa Ce Kaja je pey o oapeheHum aenuktuma (YKbydyjyhu n

CUNOBatbe) 06jeKTUBHA BapujaHTa nojMa 6e3063MPHOCTY He MoXe NpuMeHnTN. >

3. KpuTnka 06jeKTMBHO cxBaheHOr nojma 6e30631MpHOCTU

Of camor royeTka OBaj MoAeN je 6MO NPeAMET CHAXHE KPUTMKE of CTpaHe
TeopeTuyapa u byan 13 npakce.*® KbyuHn apryMeHT npoTue oBor Mepuna npoHaheH je y
HenpaBeHOM TPeTVpatby YUMHUIALA KOju HUCY BUNM CNOCOBHM Aa NMPero3Hajy onacHoCT

COMCTBEHOr MOHaLlata (Mnage 0cobe, UM N1La CMakbeHe HTENUIeHLMje). YKasnBatbe Ha

%7 A, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 143.

%8 G. Williams /1988/: cTp. 74.

39 Bpp. M. Jefferson /2009/: ctp. 111.

40 PeTku cy ayTOpPYN KOj1 Cy 06jEKTUBHI TECT CMATPanM MOPAIHO NOTMYHO NPUXBaT/LUBMM. Bua. J. McEwan,
St. J. Robilliard /1981/: cTp. 286. Apyru cy nonasunm of, Tora fja ce 3anpaso W He paan 0 06jeKTUBHOM TecTy,
Beh Moaudukaumju cybjeKTUBHOr TecTa, Koja npefcTaB/ba YHarpehewe CYACKOr cxBaTawa Mnojma
6e3063upHoCcTU. Bug. G. Syrota /1982/: A Radical Change in the Law of Recklessness, The Criminal Law
Review, cTp. 107-108. Ocum TOra, NpucyTaH je 1 CTaB fa je3rpo rnojma 6e3063MpHOCTY YMHWU PaBHOLYLLIHOCT,
a OHa Ce MOXKe MaHWU(ecToBaT He CamMO Kao CBECHO NpMXBaTare HeonpaBaaHor pr3mnka, Beh 1 Kao HeCBECHO
O[JHOLLIEH-E MpeMa KapakTepy npeay3eTor MoHawarwa U Tyhum gobpuma. Ha Taj HaumH 61 ce nomohy
enemMeHTa paBHOAYLLHOCTM BPLUMAO pa3rpaHnyere nmehy 6e3063MpHocTv 1 HexaTa. Bug. R. A. Duff /1983/:
Caldwell and Lawrence: The Retreat from Subjectivism, Oxford Journal of Legal Studies, Ne 1, cTp. 98.
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HENPUXBaT/bMBOCT NPOLUMPUBatba Nosba NojmMa 6e3063MPHOCTU 1 Ha HECBECHO YNYLUTaHe Y
PU3NYHY CUTYaUMjy Koja pesynTupa ocTBapereM 6uha KpMBMYHOL Aena, Of camor crapTa
61no je OCMOHEHO M Ha M3BewTaj Komwucuje 3a npaBo, KOjU je MPEeTXOAMo YCBajarby
Criminal Damage Act-a [1971], rae ce jacHO noLuno of ctasa Aa m3pa3 reckless y ogHocy
Ha YHULWITEHE WM owTehewe MMOBUHE Tpeba CXBaTUTU Yy CKMady ca Cy6jeKTVBHUM
Mepunom, Koje je Taga 6uno jeguHo moryhe pewerse.””t Ocum Tora, Caldwell TecT je
omoryhnmo ocyfy Y4YumHMOLA KOjU je CBOjOM pajrOM MpOoy3poKoBao LWTeTy Ha Tyhoj
MMOBUWHW, 1ako HMje 61O CBeCTaH fa TO MOXe 6WUTK Moc/neAmLa Herose pagwe, Yemy ce
030M/bHO MOXKe MPUroBOPUTK, HApPOUUTO Yy CUTyauujama Kaga yYuHWnay, ycref Hekor
HefoCTaTKa Huje 610 y MOryhHOCTM Aa 1Ma TpaxeHy caecT. %

MpoueHa fa N1 je pu3MK HacTynawa 3abparbeHe nocneguue 610 ,,ounrnefaH u
030W/baH* NpPenyLUTeHa je NOPOoTK, C TUM LUTO je 610 AONYCTUBO Aa CyAmja O4yun aa ce
TO NUTake YonwiTe He NojaBn npes NOPOTHULMMA, YKOIMKO HUje GUNo JOBO/BHO [0Ka3a.
[MpBM YCNOB Ce O4HOCK Ha MOCTOjare PU3MKa, AOK je APYrn YCroB Be3aH 3a BepoBaTHOhy
oCTBapera pu3nKa 1 TexXuHy (cTeneH) nospege 3awtuheHor fobpa y cny4ajy fa onacHoOCT
Oyge peanmsoBaHa. OBa ce MPeTNoOCTaBKa MNakK HUje 3axTeBasa y Ciy4vajeBMMa kaga je
YUYMHUAAL, NPEN03Ha0 PU3NYHOCT CBOje pafdkse, jep Huje 6uno notpebe Aa ce NoOKaxe Aa je
OMacHOCT 6una ouurnegHa nojeanHLyY MPOCEYHMX CMOCOBGHOCTKU, Kaga je Beh cam
YUYMHMNaL, ceecTaH MOryhHocTu ocTBapera 3abparbeHe nocneguue. CyrnpoTHO, YKOMMKO
yuYHUMaY Huje Mmao nommcao fa CBOjOM pafhOM pU3MKyje MOBPeay WM yrpoXKaBarbe
HeKor npaBoM 3aliTuheHOr Ao06pa, HEOMXOAHO je YTBPAUTW fa /M je TakBy MoryhHocT
MOrao 3ammciIUTL MpoceyaH nojeAuHal, fa 6M ce 3a TakBO CTawe CBECTU YYMHMOLY
npebauynno, jep je Tpebano pga Oyae cBecTaH OMAcHOCTM KOjy CTBapa CBOjUM
noHawwarem.

Mpwn TOMe je NOTNYHO HEBAXHO, Tj. He y3Ma ce Y 0631p Aa v je yYMHWIaL, Morao
[ia UCMYHW 3aXTeBe AY>KHOI MoHallaka. JInyHa CBOjCTBa yUMHMOLA Yenes Kojux Huje 1o y

CTaky Ja OAroBOPVM OHOMEe LUTO Ce Of MPOCEYHOr MojeAuHLIa Y TaKBMM OKOSIHOCTMMA

0L | H. Leigh /1993/: Recklessness After Reid, The Modern Law Review, Ne 2, cTp. 210; W. Wilson /2008/:
cTp. 139.

92 R. Heaton, C. de Than /2011/: cTp. 68-69.

“% eTo, cTp. 69.
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oYeKyje (HNp. HegocTatak ofpefheHOr 3Hawa, WCKYCTBAa WM HeLOBO/bHA 3PeNiocT) He
nckbyuyjy ogrosopHocT.”®  LLTaBuLle, CTaHAapf pasyMHOr MOHaLLamba MPOCeYHOr
rpahaHnHa KOHCTPyMCaH je Mo Kanyny HOpMasiHe 0cob6e y CBakOM Mnornegy v CyaoBu cy
YOpHO oAbujann Aa  OMWwTy MNPOCEYHOCT penatMBu3yjy Yy CKnagy ca Hekum
KapakTepucTMKaMa y4uumHMoua, Koje O6M MOorne ga yTudy Ha HeroBy CrocOOHOCT fJa
MPaBWIHO MPOLEHN CTEMNeH PU3MKa U KapakTep CBOr NnoHallawa. To YakK HUje YAHEHO HU Y
0QHOCY Ha OCHOBHE KapaKTepUCTMKE, Koje Cy OnLwiTe npupoge, Kao LITO Cy NOn Mam
y3pacT.*® Peluere 61 Ce MOFI0 TPKWUTY U Y 33ApXKaBarby OCHOBHOF TECTa, an TaKo Aa
CTaHAapA pa3yMHe ocobe Oyae 3a04eHYT HEKMM 0cobMHama yumHuoua, Koje 6u morne aa
YTUYY Ha HEroBy CMNOCOOGHOCT fa Mpefsuan OHO LWTO 6U OMN0 O4MrNeHO HeKoMe
MPOCEYHMX CMOCOBHOCTU. Mako je OWMNO HeKMx HaroeellTaja fda Ce M3y3my Of
0AroBOPHOCTUN OHM YMja je CnoCOBHOCT NPOLEHe pM3MKa COMCTBEHON MOHallakba yMarbeHa
yCnep, HEKOr CTakba 3a Koje Ce YYMHUOLY He MOXKe npebaunTi, 3aK/by4eHO je Aa ce camo Of
[loma nopfoBa MoXKe 04YeKMBaT fa eBEHTYa/IHO MOAUMDMKYje CTPMKTHO NOCTaB/beH TECT Y
cny4ajeBuma Caldwell n Lawrence.

[MpeoKpeT y CYACKO]j MpakcK Koju je y maTepuju 6e3063npHocT yHeo Caldwell Tect
[IOHEO je 1 36yhYyjyhy cuTyauunjy, ABa agpyrayvja Mepuna Uctor obamnkKa KpueuLe y oaHocy
Ha pasnnunTe KaTeropuje KpMBMYHUX [efa, Mako HWje 61no jaCHO 3aliTo 3a jefHa Aena

NpUMerbMBaTK Cy6jeKTUBHM, a 3a Apyra o6jekTnsHu TecT.”® Ocum Tora, noctojana je u

04| H. Leigh /1993/: cTp. 213. 3aHMM/LMBO je Ja Ce YOMLITe He y31Ma y 063up MOryRHOCT yunHMOLA A3
YA0BO/bU 3aXTEBY AY>XKHE NadKbe; BUTHO je, 33 pa3fnKy Of Halller cxBaTarba HeCBECHOT Hexara, camo fa i je
yunHunay, 61o gy>xaH fa npeABuav onacHocT aa 6y My ce 4eno Npunmcano y Kpusmuy.

“% YnycTpaTvBaH NpuMep Kaza OBaKBO PE30HOBak-e BOAM HEMPaBUYHOM pelliey NpeAcTas/ba cnyyaj G
[2003]. YumHmoum ctapoctu 11 1 12 rogmHa 3ananvnm cy HEKONMKO HOBMHA Y NPOCTOPY U3a NPOAaBHULE 1
y6aLunn nx y Benmky niacTUUHy KaHTy 3a cMehe. HakoH LWTo ce niamMeH NpoLmpuo Ha 06/nmXbi TaBaHCKM
MPOCTOP AOLWAO je 40 NnoXapa CyCefHUX 3rpaja, LUTo je Npoy3poKOBa/I0 MUMMOHCKY LUTETY. YUYUHUOUM CY
MO/ BUTU ONTYXKEHW 33 YHULLTEHE KaHTe 3a cMehe, NOLITO Cy Y by ybaumnu 3anabeHe HOBUHe. Mnak,
ONTYXXEHM CY 3a YKYNHY LUTETY Ha OKO/IHUM 3rpagama. Y MocTynky je yTBpheHo fa Cy YYMHUOLM OUeKMBaIu
Ja ce nnameH yracu cam of cebe W fa HACY HU NOMUCAMAN A3 Y3 CTWLAj OKOMHOCTW MaMeH MOXe fa ce
MpOLLUMPU Ha OKOMHe 3rpage. YNpKoc TOMe, MOLUTO je TakBa MOryRHOCT OLEHEHA Kao ounriefHa pasyMHoj
ofjpacnoj ocobu, cMaTpaHu cy 06jeKTMBHO 6e3063MpHUM U KpuBUM nped AnenaumoHum cygom. Ocyga je
nasa Ha H1BOY HajBULLe cyacKe MHCTaHUe. R. Heaton, C. de Than /2011/: cTp. 70.

4% C. Wells /1984/: The Mental Element in Crime, 1974-83: Lighthouse Some Good, The Criminal Law
Review, cTp. 661. ¥ npunor Tome HaBOAW Ce CAMKOBUT NPUMeEpP. YUnHUaL, Koju y3nmMa BasayLUHy NyLiKy
yonuwiTe He nomuwsba ga 6u mMorna 6UTU HanykeHa METKOM YCMepaBa je Ka MacMBHOM CyOjeKTy M nyua,
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peanHa MOryhHoCT fa nopoTa, ycnen apbuTpepHO YBeAeHOr napasieflHor KpUTepujyma,
MOrpeLlHO CXBaTW CafpXXUHY peneBaHTHOr 06/MKa Kpusuue. lMoHajBuLLe je OBaj TecT
KPUTMKOBaH 360r TOra LUTO CYy KPMBMM CMAaTPaH U OHW YYMHMOLM KOju 360r CBOT Y3pacTa,
HefoCTaTKa 3peniocTh, WAWN OrpaHUYeHUX WHTENEKTYalHUX CMOCOGHOCTU HUcy 6uamn
CNOCO6HM [a nperno3Hajy ornacHOCT CBOr MOHallakwa, Mako 6u Taj pU3MK HEKO MPOCEYHMUX
CNOco6HOCTY Y 06jeKTUBHOj NO3MLMj1 NocMaTpada Morao npeasuaetn.” To je 61o nosog
[ia NojeiMHN ayTopy 3aK/byde Kako ce Kpo3 00jeKTUBHY BapujaHTy nojma 6e3063MpHOCTU Y
CTBapV 03aKoYje 06jeKTuBHa 0groBopHocT. %

OBaj KOHLIENT je ocrnopaBaH M 360r TOra LUTO je aHr10CakCOHCKO NovMarbe 06/MKa
KPUBULIE 3 HAjTEXe AeNnKTe TPaAULMOHAIHO 3aCHOBAaHO Ha CybjekTuBHOM npucTyny,
Tako fAa Huje 6mno nako npoHahu afekBaTHY aprymMeHTauujy Koja 6v noMupuna yHoLe e
06jeKTUBHIX enemeHaTa y cthepy Koja nojpasymMeBa akTVUBHO CTakbe CBECTW yunHuoLa.
360r TOra LUTO je HECBECHO a 00jeKTUBHO Npey3nMarbe pUsmnKa KapakTepucTKa HexaTHor
MoHallara, 0Baj KPUTEPUjyM je [AOHeKne m3bpucao rpaHuuy mamehy 6e3063MpHOCTA K

HexaTa. "

yHUWTaBajyhu My Haouape u nospefyjyhu My oko, cmaTpahe ce 0AroBOpHMM 3a olwTehewe CTBapw
(Caldwell) ann He 1 y ogHocy Ha TenecHy nospegy (Cunningham). AncypgHo u3rnega fda npaeo jady
3alITUTY NpY>Ka MMOBUHM Y OAHOCY Ha Lie/IOBMTOCT TenecHor nHterputeta. D. Ormerod /2011/: cTp. 122.
73, Field, M. Lynn /1992/: The Capacity for Recklessness, Legal Studies, Ne 1, cTp. 76; N. Haralambous
/2010/: cTp. 64; D. Ormerod /2011/: cTp. 122.

“%8 3. B. Brady /1996/: Recklessness, Law and Philosophy, Ne 2, cTp. 185.

% Byp. A. Brudner /2008/: Subjective Fault for Crime: A Reinterpretation, Legal Theory, Ne 1, cTp. 3.

40 YyyHnnal, ce MOXe cMaTpaT KpWBMM CaMo aKo je uMao MoryhHOCT da cno60AHO [OHece OAyKy O
M3BPLUEHY KPUBUYHOT fena. TO nofpasymeBa CBECHO OA/lyumBarbe 3a MPUXBATare pu3MKa 0f HacTynara
nocneguue. M. Jefferson /2009/: ctp. 114.

4“1 K. Amirthalingam /2004/: Caldwell Recklessness is Dead, Long Live Mens Rea's Fecklessness, The
Modern Law Review, Ne 3, cTp. 492; N. Haralambous /2010/: cTp. 65. MpoLlunpusarem nojma 6e30631pHOCTA
HanyLuTa Ce jaCHO pasrpaHuuerbe n3mehy oBor 06/vka KpmeuLe u Hexata. R. Heaton, C. de Than /2011/: cTp.
73. Y nctom cmepy Kpehe ce pasmuLL/baktbe OHMX ayTopa Koju CMaTpajy fa ako je y No3agvHu NpoLLnprBama
nojMa 6e3003MPHOCTY Ha Cny4yajeBe KOju ce O6WMUYHO cMaTpajy TewwkuMm HexaTom (gross negligence)
WHTeHLUMja aa ce omoryhu KpMBMYHa 04roBOPHOCT Y CUTyaumMjama Y Kojuma 61 oHa pefjoBHO m3ocTana (jep je
HexaT caMO W3Y3eTHO KaXkmwMB) OHAA je 60/be Aa ce CyGjeKTMBHW efleMeHT [efIKTa 06oratu HexaTHUM
06/IMKOM KpUBMLE HErO fa Ce BEWTayKy MPOTEXY FpaHuLe CTaHZapAHor mojMa 6e3063mpHocTh. Bug. G.
Williams /1982/: Intention and Recklessness Again, Legal Sudies, Ne 2, cTp. 197; D. W. Morkel /1982/: On
the Digtinction Between Recklessness and Conscious Negligence, The American Journal of Comparative
Law, Ne 2, cTp. 327.
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3rnepano je, nocmatpaHo U3 yrna Hay4yHe jaBHOCTW, Aa 06jeKTUBHW TECT OCTaB/ba
MpaBHY MpasHUHY Yy CUTyauMju Kada YYMHWMaL, pasmatpa HOCWM N HEroBO MOHallaHe
0MacHOCT MO KakBO MpaBoOM 3aliTuheHo A06po Man He, Na je unak NoTnyHO UCK/byyyje u
MOrpeLlHO cMaTpa Aa He NocToju. Yak je NpeasnoXeHo Aa ce TakaB yYmHWMaL, He 61 Morao
cmaTpati 6e3063MpHMM, NaKo je Y CYACKOj MpaKCcK NPUCyTaH 1 CynpoTaH CTaB. Y CBaKOM
Cny4ajy, npaB/beHa je pasnnka uamehy cuTyalmje y Kojoj yumHunay y 3abnyam v3soam
3aK/by4yaK [Ja HEroBO MOHallawe He MNpeAcTaB/ba PU3MK Of HacTynawa 3abparbeHe
nocneguue n cuTyaumje y Kojoj yuMHunaL, npenosHaje pusvkK, aim MUCAN Aa OH BULLIE He
MoCToju MOLTO je npedyseo oapehieHe Mepe Aa ra enumunumie.** Mpakca je yrnaBHoMm
NpPBOr y4nmHMoua ocnobahana oAroBOPHOCTM 3a 6e3063MPHO MOHallakwe, AOK je apyror
cmatpana 6e3063MpHUM, MaKo je Ha MOPasIHOj OCHOBM TELLKO OnpaBAaTu TakBy Pasfinky y
CTaBy, NOWTO HeMa OnpaBfata Aa jedaH Oyde ApPacTUYHO NPUBWMIErOBaH Yy OAHOCY Ha
Apyror, y cuTyauujama Koje nonase of YYMHMOYEBE MOrpellHe CBECTM O 00jeKTUBHUM
OKOMHOCTMMa BE3aHMM 3a OnacHN KapakTtep pagre.*’® O oBom nuTamwy je oanyunsao u
[om nopgosa (Reid [1992]), Koju je 3ak/bydmo fa npaBHa npasHWHa MocToju, ann ga je
MO/be HEHOT MPOCTMpPakba BEOMa YCKO U OHOCK Ce CaMO Ha OHOT YYMHMOLA KOju je LieHehn
MpMpoAy CBOr MNOHallaka y MOLTEHOM M pasyMHOM Yyb6ehery MOrpewHo 3akby4yno Aa

CBOjOM PafikbOM He [O0BOAM Y OMACHOCT KakaB OGjeKT 3alTuTe. Y CKIagy ca TakBUM

“2 MowWTo yunHUNaL, HYje NPeno3Hao ONacHOCT COMCTBEHOT MOHaLLakba He MOXE Ce CMaTpaTil Cy6jeKTUBHO
6€3063MPHUM, a MOLUTO je Mao KakBY-TakBYy MOMMCA0 O EBEHTYa/IHOj PU3NYHOCTY CBOje pajtbe, HE MOXe Ce
cMaTpaTy H1 06jeKTMBHO 6e3063UpHKM. OBO je MorpeLtHo. To WTo yYMHMUMAL, HUje CO3HA0 onacaH KapakTep
CBOje pagtbe, 6e3 063mpa LWTO je MHaYe MOKyLIao Aa OLEeHW NPUPOAY MOHallaka, camo npejcTas/ba NOTBPAY
[a HMje MMao CBeCcT 0 MOryhHOCTM HacTynaka mocneauue. [pyro je nutawe fa A je TakBO MoHallake
npekop/bMBO. Ann, 0BO je Beh NuTawe Koje Ce pasmaTtpa Ha HMBOY CTBapHe 3abnyde W HeHor AejcTea y
norneay KpMBUYHOMPaBHE OAr0BOPHOCTM yumHMoua. Kao npumep ce HaBogm cnyyaj (Lamb [1967]) y Kome je
YUMHWUNAL, LWase pagu ynepyuo pesosiBep y NpasLy CBOr npujaTessba, NPOBEPUBLUM Mpe Tora Aa im ce UCNog
y60[He nrne Hanasm MeTak. YUrHwWiaL, npm ToMe Huje 3Hao fa ce bypeHLe ca MeLmma NpuaMkom rnoBavera
obapaya momepa 3a jefHO MecTo. Mako ucnog yaapHe urie Huje 6uno MeTka, LTO je YYMHMOLA HaBeno Ha
norpeLUaH 3aKk/byyak fia heroBoM npujatesby He NPeTU HUKaKBa OMAacHOCT ako NoBy4e obapad, y Hamasehem
MPOCTOPY Hafasno ce MeTak Koju je Omaano 1 YCMPTUO MacuBHOT CybjekTa. 3ay3eT je CTaB Aa yumHuial, He
Moxe fa bygne 6e3063upaH y cknagy ca Caldwell Tectom. G. Williams /1981/: ctp. 281; R. Heaton, C. de
Than /2011/: cTp. 71.

“3 MpoTuBM Cce NOrULM KaXKHbaBarbe YUNHMOLA KOji YOMLUTE HUje UMao CBECT 0 MOFyRHOCTW HacTynara
NnocnefnLe MU HeKaXHbaBarwe YUMHMOLA Koju y 3abnyam npegysvMa ouurfiefHoO HenofobHa cpefctsa fa
OTK/OHYM onacHocT. L. H. Leigh /1993/: cTp. 213.
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CTateM CTBapy OLEHEHO je Aa 61 6uUNo HeadeKsaTHO OKapakTepucaTy MoHaLlakbe

yumnH1oLa 6e3063mpHum.

4. HanywTare 06jeKTMBHE BapujaHTe nojMa 6e3063MpHOCTM M MoBpaTak
Cy6jeKTUBHOM TeCTY

KoHauHo, [lom nopgosa je 2003. rog. 3ak/byyno fa je wcrpaBHWje MOTMYHO
HanycTUTN 06jeKTUBHY BapujaHTy 6e3003MPHOCTW, HEro nokywarn Aa ce ogpeheHum

MoAMMKaLMjaMa 0Baj TeCT CBefle Ha NpuUxBaT/biBy pasaH.*™

[eMHNUTMBHOM OfyCTaHKy
0f, 06jekTmBHOr KoHuenta Caldwell TecTa cBefoun M UnkbeHULA fa Huje npuxsaheHo Hu
KOMMPOMMUCHO peLLere, Koje 61 JOHeK/e OTK/IOHWI0 HefJocTaTke OBOI MOAeNa, a Koje je
BW10 NPeL/IoKEHO U Y YMjeM OCHOBY je nieja fa Ce Y4MHU M3y3eTak Y OLHOCY Ha MOTMyHO
006jeKTMBUCTUYKM nNpucTyn. MoaugukoBaHo ydewe 3acHoBaHO Ha Caldwell npasuny
MMaso je 3a uwmb fa ysumajyhu y 063up MHAMBUAYaIHE KapaKTePUCTUKE KOHKPETHOr
YUMHMOLLA UCK/bYYM OATOBOPHOCT Y C/ydajeBMMa Kafa yYMHUNaL, Huje Morao fa npeasvan
HacTynare 3abparbeHe nocnegmue. KaxmnrBocT He 61 buia UCKbyYeHa Yy OHOCY Ha OHe
YUMHMOLLE KOjU CYy MpemMa CBOjUM CrOCOBHOCTMMA MOTN fja NpesBuae pasmepe ornacHoOCTy
cBOr noHawawa. OBaj npeasior Koju 6u 0oCTaBuMO Yy MPUMEHWU [Ba pa3iMyMTa HaumHa
ofpefmBara nojma 6e3063MPHOCTM MNaK HUje HamLlao Ha NOAPLUKY, jep je 3aK/by4yeHo Aa
Ce Ha Taj Ha4MH y CTBapy Kpevpa fofaTHa NnoTelKoha y 0BOj MaTtepuju 1 [a reHepasHo He
OV OTK/IOHMO M3pULaHe MpPeKopa Koju ofroBapa OBOM 06/IMKY KPUBMLE M YYUMHMUOLMMA
KOju Cy HECBECHO OCTBapu/in buhe KpMBUYHOT Aena. Y no3ajvHu 0BakKBOI Pe30HOBatba je U
noBeperbe y cBaky 6yayhy nopoty ga npunvkom npumeHe Cunningham tecta Hehe cnieno
MOK/IOHUTW BEPY YUYMHMOYEBO] TBPAHM [a HMje HU NOMUCANO Ha MOryhHOCT fa CBOjUM

MOHaLLakeM 0CTBapU 06enexja KakBor KPMBUYHOT [e/a, HApouMTO Kaja CBe PefieBaHTHE

414 N.. Haralambous /2010/: cTp. 65.
415 R. Heaton, C. de Than /2011/: cTp. 70.
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OKOJIHOCTW yKa3syjy fa ce Yy temy mopana poauTy npeactasa o mMoryhoj nospegu wam
yrpoXaBatby 3alTuheror go6pa.*°

Oanykom y cny4vajy G [2003] HanywTeH je Caldwell kputepujym, n cTawe je
BpaheHO Yy MO3MLMjy KOja je rocTojana npe OBe OAJyKe, Tj. OKOHYaHO je napasiesiHo
nocTojatbe /[Ba pasMuMTa KpuTepujyma mojma 6Ge3o63npHocTi.*’ YcBojeH je nojam
6e3063MPHOCTU MpedoxeH o4 cTpaHe Komucuje 3a npaBo.*’® OakaB 3aokpeT je
AeTasbHO 06pa3noxkeH. OAroBOPHOCT 3a HajTeXe M Hajo3bu/bHU]je AenunkTe Tpebano 6u ga
Oyge OGasupaHa Ha cTawy CBECTU KOje je HeABOCMWC/IEHO [0Ka3 Y4YMHUO4YEeBOr
MPOTUBMPABHOI PaCcnoNOXera. YUMHMOLA HAJTEXMX KPUBUYHKX Aena Tpeba cmarpartu
KPMBUYHO OZArOBOPHMM CaMO YKOJ/IMKO je YMULL/bajHO MOCTYNao WK je CBECHO 3aHemapuo
CMO3HaT, HENPUXBAT/bMB PU3UK HacTynara nocneguue. Ocum Tora, Caldwell TecT je ogpas
HENnobuTHe HenpaBeAHOCTH, jep HWje HU MOPAIHO HWUTW NPaBUYHO OCYAMTW Hekora 360r
TOra WTo OM HEKO ApYrv y Aartoj CUTyaumju MMao CBeCT Koja je YYMHUOLY HepocTajana.
Mpy Tome, He CMejy ce 3aHeMapuTy BpojHe KpUTKKE 0f, CTpaHe BogehuX /byamn n3 Hayke u
npakce.*® Opf TpeHyTKa Kaja je 06jeKTWBHM Mogen nojmMa 6e3063MPHOCTU yBedeH Y
eHrNecKy npasHK cuctem, cnyyaj Caldwell je 03HayeH Kao HajBaXXHM)U NpeceaH 1 Cny4aj
y CY/[CKOj npakcK, aa 6u HakoH oanyke [loma nopgosa m3 2003. rog. 61o 6ayeH y CeHky
Kao jefjaH Off HajMatbe BaKHUX CMyuyajeBa Y KpvBMYHOM npaBy EHrnecke u Benca,*?
0JHOCHO CaMO Kao CKpOMHa (hycHoOTa y nctopmji common law-a.*#

MoTBpAa Cy6jeKTMBHOI TecTa ycneguna je y oanyum y cnydajy Brady [2006];

AnenauynoHun cyf je 3ay3eo cTaB fa je 3a rnojam 6e3063MpPHOCTU AOBO/LHO fa y4mHWUaL,

41 D. Ormerod /2011/: cTp. 124.

“I7 Nako thopmanHonpasHo, 360r NPUPO/IE eHTIECKOT NPABHOT CUCTeMa, He MOCTOj1 anconyTHa 3abpaHa fa ce
CyZ Y HekoMm GyayheMm cny4ajy NnoHOBO OKpeHe nojmy 6e3063MpPHOCTU KOju je pasBujeH y cnydajy Caldwell,
LUaHCe 3a TaKo HeLITO Cy mase.

“8 Ha cimuaH HaunH cy 1 pedhopMcka Tena y CA/ZL n KaHaau y CBECTM yuMHMOLa O MOTyRHOCTM 0CTBapeHa
eflemeHara fiefia Buena 0CHOBHY 041Ky 6e30631pHOr noHawawa. Bug. J. B. Brady /1996/: cTp. 186.

419 N.. Haralambous /2010/: cTp. 63.

420 M. Jefferson /2009/: cTp. 110.

2L \W. Wilson /2008/: cTp. 144.
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camo npeABuAaM MOryhHOCT HacTynarba nocneguue, a a Huje HeonxoAHo a npesasuieHu
pU3MK By/e 0UnrnieaaH 1 3HavajaH. 2

To je cxBatawe ofpa3 Bnagajyher peluewa Koje nonasy of Tora fga rnojam
6e3063MpHOCTM Tpeba TymaunTu Yy CKlagy ca Mpegiorom Koju je cagpxaH y HaupTty
KpuBnyHor 3akoHuka. Takohe, Kao wWTO je Beh peuyeHo, BENMHCKM ce cmartpa fJa
PaBHOAYLUHOCT Yy OAHOCY Ha nocneauuy paena Tpeba ypadyHatm y 6e3063MpHO
noHaware.”® Uak je n og ctpaHe Komucuje 3a npaBo y MpBW Max MPefIOkKeHo Ja ce
PaBHOAYLIHOCT Y4YMHMOLLA CMaTpa TeXOoM (POPMOM KpuBMLUE 0f 06uyHOr 6e3063vpHOr
noHallaka, ann Takas NPeAsIor HMje YCBOjeH, jep je OLEeHEHO Aa 61 OMeT YHEO NMPOMEHY Y
mMaTepujy OBOr 06/MKa KpuBULE M TO Yy CUTyauMju Kafa je KOHA4yHO YCMOCTaB/beHO

jeanHcTBeHo npasuno.*?*

22 N. Haralambous /2010/: cTp. 64. OgpeheHu ayTopu cmaTpajy Aa Huje [OBO/BHO Aa YYWHMMAL, CaMo Y
rpyovm uptama Oyfe cBecTaH pusvka, Beh Tpeba fga My Oyge MO3HAT KOHKpeTaH KapakTep M mpupoga
onacHocTu. OBaj CTaB je OAr0BOP Ha jeAHY CMOpPHY OANYKY M3 amMepuyke CyAcKe npakce. Y ciy4ajy Tison v.
Arizona [1987] cuHOBM CYy [0CTaB/bateM OPYXja MOMOI/IM OLY W NULY ca KOjUM je OH U3LpXaBao KasHy
3aTBOpa Aa NoberHy 13 KasHeHe ycTaHOBE. BEKCTBO je 610 yCrewwHo 1 Npyu ToOMe HUKO Huje nospeheH. Anu,
[Ba AaHa KaCHWje, OAy3eBLUM BO3WIO Y KOME Cy Ce Hanasuie 4YeTMpu 0ocobe, 3ajeaHo ca joll jefHVM
ayToMoOMIoM 0ABe3NN Cy ce A0 nycTue. OTal je Hapeamo Aa CBe 4eTMpu 0cobe u3ahy M3 ayToMobuna.
Kapga je jeaHa of »pTaBa 3aTpaxuia Masio Bofe, 0Tal, je pekao CBOjUM CMHOBUMA Aa AOHecy BoAy U3 apyror
BO3WMa. Y OACYCTBY CMHOBA, OTal, U /iULe Koje je ca KM Nnoberno u3 3atsopa YCMpTUAW CYy CBE YeTMpU
XpTBe. MaKo je jegaH of cvHOBa MOCBEA0YMO Aa OHWM HUCY 3HaM Aa he Ao Takee mocneguue fohu, jep cy ca
OLeM MManu [OroBOp Aa HWKO He HacTpaza, CMHOBWM cy ocyheHu 3a ybuctso (felony-murder) Ha cmpTHY
kasHy. Cyf je 3aK/byuMo Aa, Nako CMHOBU HUCY MMa/IM YMWLL/bAj Aa APYror YCMPTe, a HUCY HW Y4eCTBOBa/IN
Yy pagmu M3BpLUea, MOCTOjU 036U/bHA YMELWIaHOCT Y 37104MH, Tj. ,,663063MpHA pPaBHOAYLIHOCT Mpema
/bYACKOM XKMBOTY", Kao A0BO/baH YC/OB 3a ocygy. Kao oCHOBHa 3aMepKa OBOj OAMYLM UCTUYE Ce Aa OcTaje
HejacHO jecy M CMHOBYM YOMLUTE MNOCTyNaan 6e3063MPHO Yy OHOCY Ha CMPT MacuBHMX cyb6jekata. Bug,. J. B.
Brady /1996/: cTp. 188-189.

423 A, R. White /1961/: Carelessness, |ndifference and Recklessness, The Modern Law Review, Ne 5, cTp. 594.
Y HemauKoj nuTepaTypu je NPUCYTHO CXBaTake koje paBHogyLlHOCT (Gleichglltigkeit) cmaTtpa LeHTpasHOM
O//IMKOM €BEHTYa/IHOI YMULLIbaja. ako je OHO 6110 3aCTynaHo M paHuje, 06MYHO Ce OBO CXBaTake Be3yje 3a
uve Kapna EHrvwa (Karl Engisch) koju my je fao feduvHUTUBHY hopMy. Yak ce MOBPEMEHO U Y HEMAUKO]
CYACKOj mpakcy mory Hahu ofJlyke Koje ce Ocfiakbajy Ha OBO MEpWIO, Mako OHO AaHac HUje LOMUHAHTHO Y
NATepaTypu, jep MpoWMpyje nojaMm eBeHTyalHOr yMuLl/baja Ha padyH HexaTta. OCHOBHWM NMPUIOBOP OBOM
yuetby 101131 0f, OHMX ayTopa KOju CMaTpajy Aa U HeyTemesbeHa Haga Aa he ce cBe CpehHO 3aBPLUMTU, KOjOM
Ce Hermpa paBHOAYLUHOCT, YYMHMOLA Yaarbyje U3 nogpydja ymuwsbaja. Cyacka npakca Mnak noysgasarbe y
CNyYajHO M30CTajarbe nocneguue, Wi OAayKy 3a Kojy yumHunal, Hema nokpuhe, Tj. peasHO yTemerbere aa
[0 fena Hehe gohu, cMaTpa yMULLbajHOM KprBuUom. Bug. G. Taylor /2004a/: cTp. 355-356.

424 Bya. D. Ormerod /2011/: cTp. 125-126.
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Moa 6e3063MPHOCT ce NoABOAM M mens rea 06MK 03HayeH TepMuHoM wilful nnm
wilfully, Koju HMje TONMKO pedak y Onucy Aennkara CTBOPeHUX AenaTHolhy 3aKOHOAaBLa,
aZiv NOCTOjM N KOA KPUBMYHUX Aena common law cuctema. I3HeHahyje cTora LTo nojam
0BOrI Cy0jeKTUBHOI efleMeHTa HUje jacHO ofpeheH 1 LWTO je HapounTo y 19. BeKy npakca y
TOM nornegy 6una NpUIMYHO HeyjegHadeHa. MNprMMapHO 3HayYere 0BOr M3pasa obenexasa
CBECHO M BO/bHO Of/lyyMBake 3a HenpaBo, ann Bnafgajyhu je ctaB ga OH obyxBarta W
6e3063MPHOCT Kao 06/MK KpuBuue (Tako je BehMHCKM op/lydyeHo Yy cny4ajy Sheppard
[1981]).%® Ocum Tora, 6e3063MpHUM Ce CMaTpa M MOHallake YYMHUOLA KOjW Y CTarby
nMjaHCTBa OCTBapW 06jEKTUBHE efleMeHTe KPUBUYHOI [eNa, a KOoju ycnef MHTOKCUKaumje
HMje Morao npefBuAETV HacTynawe nocreauue. 3a TakaB BWUA OBOr 00/MKa KpuBULe
KOPUCTM Ce 13pa3 constructive recklessness.*?

CagpxmHa nojma 6e3063MPHOCTM Yy  aHII0CAKCOHCOM npaBy, cxBaheHOr Yy
Cy6jeKT1BHOj BapunjaHTL, MPOCTUPE Ce U3MERY YMULLI/baja M HECBECHOT HEXaTa Uy rpyoum
obpucrma obyxsarta efieMeHTe eBPOKOHTUHEHTA/IHMX MOjMOBA €BEHTYa/IHOI YMULLU/baja U
CBECHOr Hexara. Mako je 3a cBe Tpu (hopMe KpuBHMLLE KapaKTEPUCTUYHO MOCTOjaHe CBECTU
YyUYMHMoLa 0 MOryhHOCTW OCTBapera 3aKOHCKMX efleMeHaTa KpUBMYHOT fefa, Mehy buma
noctoje pasnuke. Tako, AOK je nojam 6e3063MpPHOCTM M3rpafjeH UCK/bYYMBO Ha TeMerby
WHTENEKTYaIHOT  e/IEMEHTa, €BEHTYa/lHU YMWULWbaj OL/IMKYje W MPUCYCTBO BOJbHE
KOMIMOHEHTe, Koja Ce orneja y carfallasary ca OCTBApEHVM HENpaBoM, Tj. Y NpUcTajarwy

Ha 3a6patbeHy nocneauily.**’ Y Tom cmucay nocToju 6mka Besa u3mehly aHr10CaKCOHCKOT

“% eTo, cTp. 127.

4% M. Jefferson /2009/: cTp. 114.

21 YnpaBo BOMYHTApUCTUUKM €NEMEHT eBEeHTyasHOr yMWLL/baja MpeAcTaB/ba y ounMa  oapeheHnx
aHrI0CaKCOHCKMX ayTopa HenoTpebaH enemeHT y NojMy ymusbaja. [pema TOM pe3oHOBatby, HUje jacHO
3alTo je 3a MOTBPAY YMULL/bajHOr MOHaLUaka HEeOMXoAaH AOAATHU eNeMeHT BO/be, Tj. carfalliaBata ca
006jEKTMBHUM €fleMeHTMMA AeNa, ako Beh YUYMHMOYEBO MOHallakbe MpaTh CBECT O CYLUTMHCKOM PU3UKY
OCTBaperba 3aKOHCKMX 0benexja fgena. Y Npunor TOMe Ce HaBOAWM M YMtbeHMUA Aa W AMPEKTaH YMULLIbA]
JPYror cTeneHa, Koju oannKyje CBeCT 0 (FOTOBO) CUIYPHOM HacTynaky 3aKOHCKOr 6uha He 3axTeBa HMKaKaB
BO/bHW €NEMEHT Y CMUC/Y MHTEPHOI carfiallaBakba. OCMM Tora, UCTUYE Ce U TO Aa PUMCKK CTaTyT Y CBOjOj
AeUHALMjM yMULW/baja HE CMOMWMHE €BEHTYaSHU YMWLL/baj] M HEe MOXE Ce WHTeprnpeTupaTtm Tako fa
obyxBaTa 1 0Baj 061MK Kpueuue. Bua. G. Taylor /2004b/: Concepts of Intention in German Criminal Law,
Oxford Journal of Legal Studies, Ne 1, cTp. 116-127.
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nojMa 6e3063MPHOCTV 1 €BPOKOHTUHEHTA/HOT KOHLIeNTa CBecHor Hexata,?® rpe ce

yumHunay, 6e3 yHyTpallte MOTBPAE Hefdena NakoMucneHo Hada ga he ce cBe cpehHo
3aBpwNTN.**® Ann, 1 MHOTW CNyyajeBN Yy KOjUMA je HECMOPHO MOCTOjatbe eBeHTYanHor
ymuWwsbaja 6u ce 6e3 npobnema MoOrnvM MoABecTM Mof OKpwube 6e3063uMpHOCTU. ToO
HapoOYMTO BaXKM Kaja je pey O CiyyajeBMMa y Kojuma [0 m3paxaja fon1asyv y4ymHuo4esa
Hebpura 3a Tyha gobpa, Tj. Kafa je yunmHuoLy ceejeaHo ga nn he yhn y Kaxkwny 30HY, U
rAe HemMa YHyTpallter carfallaBata Ca €efeMeHTUMa fena, OAHOCHO, He NocCToju
npucTajakbe Kao MNCUXOMOLIKA YMbeHUUA, Beh ce BO/bHM eneMeHT noTBphyje Kpos
HOpMaTMBHY NPOLIEHY, 360r Tora LTO YYMHWMAL, UCMNOsbaBa Kpajiby PaBHOAYLLIHOCT npema
HanagHyToM [06py. 3aTo ce He MOXe pehu Aa ce aHrnoCakCOHCKO oapehuBare nojMa
6€3063MPHOCTI Y NOTMYHOCTM MOKNana ca eBPOKOHTUHEHTA/IHUM MOjMOBUMA EBEHTYa/IHOT
yMULL/baja M CBECHOI HexaTa, Beh da HeroBa cagpXXuHa yriaBHOM 00yxBaTa eneMeHTe
OBMX 00/MKa KpumBuue. Ha Taj HauMH Cce 3HaTHO OnakliaBa MoTBpAa Cy6jeKTUBHOIM
e/leMeHTa Yy HEKMM CMOPHUM TpPaHUYHUM CNy4yajeBnMa, LITO MpefcTaB/ba OCHOBHY
NoTeLKohy y eBPOKOHTUHEHTA/IHOM CUCTEMY KPMBMYHOT NpaBa, rAe pa3nkKoBare n3Mehy
eBEeHTYa/IHOI yMuLI/baja M CBECHOI HexaTa, 300r BWMLIECTPYKOr MNPaKTUYHOr 3Hayaja,
npeacras/ba jeAHO Of HAjCNOXEHMjUX MNWTawa KPUBMYHOMpPaBHE pAormatuke. Mnak,
Cy6jeKT1BHM nojam 6e3063MPHOCTM OTBapa NUTame pa3rpaHMyeHa 0BOr 06/11MKa KPUBULE U
HeMY CMYHE (JOpMEe MEHTA/IHOI €fIeMeHTa, Tj. CBECHOI Hexara, YKO/IMKO Ce NpuxeaTtu
luMpa cagpXuMHa MojMa Hexata W U30ErHe HEeroBo CBONEHE WUCK/bYYMBO Ha

Henpeno3HaBake ounrnegHor pusnka. OCHOBHO Mepuio 3a OBO pasrpaHuyeHe ﬂOje,El,l/IHl/I

28 HexaT, npema CTaBy BE/IMKOT 6p0ja aHrMOCAKCOHCKMX ayTopa NOCTOju jeAnHo Y (hOpMU HECBECHOT Hexara.
Bug. H. Wechsler /1962/: On Culpability and Crime: The Treatment of Mens Rea in the Model Penal Code,
Annals of the American Academy of Political and Social Science, Vol. 339, ctp. 30. Uak ce u3pa3 cBeCHu
HexaT (advertent or conscious negligence) 4ecTO KOPUCTW Kao MpaBHM CUMHOHMM MOjMa 6e3063MPHOCTM.
»Recklessness is advertent negligence.” D. W. Morkel /1982/: cTp. 329.

% HacynpoT ToMe, MPUCYTHO je MULL/beHe fa ce, GapemM Kaja je ped O aMepuykoMm MpucTymny, rojam
6e3003MPHOCTM  HE MOXE W3jeflHAUUTM Cca CafpXMHOM MOjMa CBECHOI HexaTa Koju MO3Haje
€BPOKOHTMHEHTaNHO MpaBo. OBO 360r Tora LITO MojaM 6e3063MPHOCTV Y aMepUYKOM KPUBMYHOM MpaBy
obyxBaTa C/lyyajeBe y KojMa YYMHWMAL, CBECHO MpuUXBaTa PU3MK OCTBapera KPUBWMYHOT fAefia rpyoum
OCTynakbeM 0f, NoHallakba jefHOr pasyMHOr NojeAnHLa, JOK CBECHN HeXaT eBPOKOHTUHEHTa/IHOT KPUBUYHOT
rnpaBa NnouyvBa Ha ybeherwy yunHMoLa a 3a CBOjy pPU3MYHY paamy vMa peasiHo nokpuhe, Koje ce oapaxasa y
Hadaky Aa [0 Aena Hehe gohu nnn ga he oH mohu ga ra cnpeun. NcTo, cTp. 332.
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ayTopn BUAEe Y KaTeropuju pasHogyluHocT.™® Tako, HEKO Moxe 6UTW CBECTaH puU3MKa
CBOI MOHallamwa, a Aa KPOo3 HEroBO YMHEHE WM HeUMtbere He [oNasn [0 u3paxaja
paBHOAYLUHOCT (6e3063MpHOCT), Tj. Hebpura 3a Tyha Aobpa, Beh HepBO3a, CTpPenta Wu
yXKypbaHoCT (cBecHu HexaT).*** MpoTuBHULM OBOr CTaBa, KOji PaBHOAYLUHOCT KOPUCTY
Kao pa3rpaHuyaBajyhe Mepuno, WCTUYY f[a ce Yy Chyyajy nocTojaka 036W/bHOT U
HeoMnpaBaHor PU3NKa He MOXKEe PauTh O CBECHOM HexaTy.*** OBaj MpuUroBop Mnak Hema
peaiHy TEeXWHY, jep Mojam PaBHOAYLUIHOCTU MOXe O6MUTW YTBphUBaH M Kao HOpMaTMBHA
Kateropwja, rge y 063up fonasm BpeLHOCHa NPoLeHa YYMHNOYEBOT MOHaLlakba Npu aTum
OKO/THOCTMMA U HEroB eBEHTYa/IHWN HEOPVK/BMB OAHOC NpemMa TyhM nNpaBoM 3alLTUheHUM

ao6prma.

Ogpervak 3. 3Hane (knowledge)

Mako je HayyHa o6paga 06/MKa Cy6jeKTMBHOI efnemMeHTa KPUBUYHOI Aena Yy
aHII0CaKCOHCKOj KPUBMYHOMNPABHOj IMTEpaTypy YrnaBHOM YCMepeHa Ha aHanun3y nojma u
061myja ymuLLbaja U 6e3063MPHOCTU, 3HaHE Kao 06/IMK CYBjeKTUBHOI €/leMeHTa, Tako
YECT U Y 3aKOHCKMM OMUCUMA MOjefUHUX KPUBUYHUX Aena, 3acnyXxyje jefHaky Maxmy.
[OK je ymywsbaj CTaHAapAaH 06/IMK KPUBMLIE KOZ MOCNeANUHUX KpuBMYHKX fdena (result
Crimes) 3Hawe je wemy ofrosapajyhv 06/MK KpumBuLe 3a [efaTHOCHA KPUBUYHA fena
(conduct crimes) Kao v 3a npatehe OKOMHOCTU KOf MaTepujanHux aennkata.* 3a pasnnky
0l €BPOKOHTUHEHTA/THOT Y4eta O YMULL/bAJy Koje 3Hawe (CBeCT 0 obenexjuma 6uha)

cmartpa MHTENEKTYyalHOM KOMMOHEHTOM yMWLL/baja, He u3agajajyhu ra n He gajyhu my

“0 Mpema jegHOM npefioXeHOM pellery, 6e3063MpHOCT 6W NOCTojana aKko je Y4MHWNaL, CBecTaH
BepoBaTHONe HacTynawa OMacHOCTK, JOK 61 CBECHU HEXAT MOCTOjao ako je yyYuMHunaL, cBectaH MoryhHOCTW
ocTBapena fena. A. R. Duff /1980c/: cTp. 282; J. B. Brady /1996/: 198. Ty HapaBHO ocTaje npob/iemM Kako
pasnukoBatu moryhy of, BepoBaTHe NocnegunLe.

“! Mpema cTaBy kaHaAcke Komucuje 3a npaso, pasnnka 13mel)y CBECHOT HexaTa 1 6e3063MPHOCTY NEXK Y
UMHEHMLM [a je Y OKBMPY OBe Apyre (hopmMe NpucTajake Ha pUsKK Jaieko HepasymHuje. UcTo, ctp. 199.

“2 1cTo, cTp. 192.

433 W. Wilson /2008/: cTp. 147. O614HO ce cMmaTpa fa ce YMWLL/baj OfHOCU Ha NOCNeAuLly, a 3Hare Ha
OKOJ/IHOCTW KOje cy 6UTHO obenexje Aena, Mako Kof oApeheHnX KPMBMYHUX Aena Huje fako pas/vkosaTtu
OKonHocTw og nocneguue. A. Ashworth /2009/: cTp. 182.
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3ace6HO MeCTO, aHI/I0CaKCOHCKO CXBaTake TPaguLMOHasHO Nnonasu of Tora fa y o4HoCY
Ha CBaKW €NeMeHT Herpasa MOCTOjU M HeMy oarosapajyhu Cy6jeKTUBHWN €N1EMEHT, KOju
MMa CBOjy CamMOCTa/THOCT M COMCTBEHY CafpXuHYy. V1 nopes HayenHo CMYHOT MosioXaja y
CTPYKTYPU KPUBMLE Y OAHOCY Ha YMULL/baj, YOOMYajeHO je fa ce 3a pas/ivKy of yMuL/baja
KOju ce npe cBera yTBphyje y OAHOCY Ha pajwy W NOCnefuuy, 3Hawe TUYe OKOTHOCTU
aena. Minak, oBaj n3pa3 HUje jedHN Koju ce ynoTpeb/baBa 3a 06enexaBare CTakba CBECTU
yumHuoua npema nparehum okonHoctMma fena. 3akoHojasal, ynotpe6sbaBa pasnnumte
TEPMUHE, KOju CBM UMajy fApyrauvje 3Hadere: knowledge, belief, suspicion, having
reasonable grounds to suspect, 4ak 1 reckl essness.**

Bnagajyhe ogpehewe nojma knowledge y npakcu eHrneckmx cygosa (Montila
[2004]) n Hay4yHMM pagoBMMa M3paXkaBa Ce Kao NpaBo (MCMpaBHO) YBepewe, Tj. 3HaHe
npefcras/ba TakaB CYOjeKTVBHU efleMeHT KOju MofpasymeBa MO3UTMBHO (M MCNPaBHO)
y6eherbe fla peneBaHTHa OKOMHOCT MocToju.** YunHunay, 3Ha 3a HEKy OKOMHOCT aKo je
curypaH fia oHa noctoju.**® Y cknagy ca TpaguLMOHATHUM CXBaTareM 3Harbe 06yxBaTa
CBECT O HeYeMy LUTO je 3aMCTa OHAKBO KaKBMM ra yYnMHWUNaL, CMaTpa; yYmHunaL, 3Ha 3a Heky
UMHbEHMLY CaMO aKO Heroea npefcTaBa OAroesapa CTBapHOM CTawy. [lpema jefHOM
cXBaTaky M HeWUCrnpaBHO (HETAYHO) 3Hawe WCMyHaBa CyOjeKTUBHM YCNOB OArFOBOPHOCTM
YKO/IMKO je MOrpewHo 3Hawe WMPEefeBaHTHO 3a MOCTOjake WHKpUMuHaumje. Hmp. ako
YUMHUAAL, 3Ha 4a NPOTMBHO NponucruMa yBo3u ogpeheHy poby Huje of 3Hauvaja LITo Ce OH

Bapa Yy nornegy waeHTUTeTa CTBapy (MMCAMO je Aa YBO3W MaTepujan MOpHOrpagicke

4% D. Ormerod, K. Laird /2015/: cTp. 142. MoCTOje 1 HeKu1 Apyru HasvBm 3a nojeauHe hopme Cy6jeKTUBHOT
enemeHTa. Tako ce u3pa3 malicioudy cxBaTa kao Cy6jeKTMBHM nojam 6e3063upHOCTU. Dishonestly
npefcTaB/ba HauYMH Npeay3nMarba PagHe U3BpPLUEHA KOju je bUTaH Cy6jeKTVBHM eNeMeHT MHOTUX KPUBUYHUX
fena npotue MMoBMHe. R. Heaton, C. de Than /2011/: cTp. 82.

4% A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 149; D. Ormerod /2011/: cTp. 129.
CnwnyaH je KoHUenT y6ehera, BepoBarba (belief) 3a Koju ce TBpAM Aa y 06MYHOM FOBOPY CTOjU Herae usmeny
CTBapHOI 3Hatba M CYOjeKTMBHOI KOHLeNnTa 6e3063MpPHOCTU. Y MpaBHOM AWUCKYPCY Mak ybeherwe 3Haun aa
yUMHMAAL, MOpa BepoBaTU [a je rOTOBO M3BECHO [a WHKPMMMHMCAHA OKOMHOCT MOCTOjU. YUMHMAAL, Hema
3HauajHy Cymiby y TOM nornedy. Huje f0BO/bHO fa yumrHWAAL, caMo Bepyje fa OHa MOXAa nocToju, anu ce ¢
Jpyre CTpaHe He TPaXW HW ancofiyTHa curypHoct (u3secHocT). R. Heaton, C. de Than /2011/: ctp. 78.
CnnkoBuTO je 0Bo 06jacHMO AnenauunoHu cys y cnydajy Hall [1985]; morno 6v ce pehu fa je ybeherbe cTarbe
CBECTM YUMHMOLA KOju Kaxe cebu: He mory ca curypHowhy ga TBPAMM fda Cy OBe CTBapu yKpajeHe, anu
OCVM TOr, HWjefiaH ApYyru 3ak/byyak Huje Moryh, y CBET/y CBMUX OKOHOCTW W CBera OHora LUTO cam 4yo U
Bugeo. N. Haralambous /2010/: cTp. 66.

4% R. Card /2010/: cTp. 97.
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CaflpXXMHe, a y CTBapy paanno ce 0 MapuxyaHu), jep je no MuLl/berwy cyga 6MTHO camo aa
yUMHINAL, 3Ha Ja YBO3W poby umju je npomeT 3abparbeH.*®” Ob6uyHa Cymmba 1 CBECT Aa je
KaKBa OKOMHOCT BEPOBATHO MpWUCyTHa He npeacTaBma knowledge.*® Yunnunay koju
npumepa pagu Kynyje ofpefeHy ctBap, CymMhajyhn fa je Ta CTBap yKpafeHa, He YMHU
KPMBUYHO Aeno, 3aTo LWTO He ,,3Ha“ [da je CTBap yKpadeHa, Beh caMoO M3paxasa CBOjY
CyMiby. TakBO CTake CBECTU HUje afeKBaTHO 3a MOTBPAY Mens rea ycnoBa HeKor Jeimkra
Koju 3axTeBa 3Hane (knowledge) nnm ymuwsbaj (intention) ga Heka OKOMHOCT MOCTOju (TO
6u 6mno [JOBO/BLHO 3a 6e3063MPHOCT). Y TOM CMMUCAY ,,3Hake” OKOMHOCTU je ca3HajHa
CTpaHa ymuLl/baja, npe Hero 6e3063MpPHOCTU. HMje HEOMXOAHO da YUYMHWNal, MUcav da
pefieBaHTHa OKOJIHOCT MOCTOjM Kao M3BecHa, cUrypHa. [loBO/bHO je fa yuuHunal y Bpeme
Kafa npegfysvmMa pagty npetnoctas/ba, 6e3 0361/bHe CyMHbe, Aa je OKOMHOCT Koja YMHM
[1e0 06jeKTUBHOT Henpasa NpucyTHa. **°

Y eHrneckoj Hayuu npeosnafyje cxBaTawe f[a Kafja je ped 0 [Ae/IMKTUMA
nocefoBaka CYOJEKTMBHU €NEMEHT KPMBMYHOI fena Tpeba camo fJa 00yXBaTW 3HaHbe
yUMHUOLA [ja Yy CBOM MOCefy MMa HeKy CTBap, Nnoj YCN0BOM [a OHO LUTO OH MUCAW [a
nocefyje Huje noTnyHo Apyraymje (pasnMumTo) Of OHOra LITO OH 3aMcTa Mma y CBOM
noceqy. Bopgehu cnyuaj, 6apeM Kaga je ped O AENMKTUMA Be3aHWM 3a 3/10ynoTpedy
onojHMX apora, je Warner [1969]. YunHunal, je ocyheH 3a HefJ03BO/bEHO [pXKaHe OMOojHUX

3" Bug. W. Wilson /2008/: cTp. 148.

“% D, Ormerod /2011/: cTp. 129. Y nocneamwe BpeMe KpUTULW je M3N0XKeHa aKTUBHOCT 3aKOHOAaBLA KojU Y
3aKOHCKOM ONucy NojeanHUX fena 3Ha4yajHo CMarbyje ycnoBe Cy6jeKTUBHON efeMeHTa, YecTo ra ceogehu Ha
~CYMibY* (3aXTEBOM A2 Y4uMHWMaL, CaMO M3pakaBa CyMbY Y OLHOCY Ha perieBaHTHe OKOMHOCTW, WAM Ja
yunHuaL, ,,Mma pasymMHOr OCHOBA fa NocymMma“). TunuuaH npumep NpeacTas/bajy LeNVKTU KOjU ce Tudy
npawa HoBuUa Koje npeasuha Proceeds of Crime Act [2002] (cnnyHO BaXM M 3a KpMBMYHA fena Koja
npeasuhajy aHTUTEPOPUCTUYKM nponucn). Cymia MPOCTO 03HayaBa fa YUYMHWIAL, [PXW BEpPOBATHUM
noctojare ogpeheHe OKONHOCTU. Huje HYXXHO fa CyMma Oyae pasyMHO yTeMe/beHa. Y Onucy NojeanHmnx
[ena nnak je caapXaH YCnoB Cyb6jeKTUBHE MPUPOAE KOju 3axTeBa fa y4uHWnal ,,MmMa pasymMHOr OCHOBa Aa
nocymwa“ y ogpehieHy OKOnHOCT. HajHOBMja npakca npunucyje 0BOM O6/MKY MeNs rea enemeHTa
cybjekTViBHE KOHTYpe — 3a KpMBMLY Ce 3axTeBa fJa YyumHWnal ofpeheHe OKOMHOCTW 3aucTa cmartpa
BepoBaTHWUM. TMpeTXo4HO je Ayro LOMUHAHTHO OWI0 cXBaTakbe Koje je 0Baj 06K KpuBWLE YKanynuio y
MOTMYHO 06jeKTMBaH OKBWP; HE3aBMUCHO 0f TOra Aa /M je KOHKPETHW YUMHMAaL, NOMUCAMO Ha BepoBaTHO
NPUCYTHE OKOJTHOCTW 3aKOHCKOr 6uha, KpuBULY je 3acCHMBAO [0Ka3 fa 6u pasymaH nojeauHal, y Aatoj
cUTyaumju y TO NOCyMHao. TecT je cafa MEeLIOBUT, CMOjeH 0f CybjekTVBHe (YUMHMMaL, u3paxasa CyMhby Y
0[JHOCY Ha BUTHe YnHbeHULE) 1 06jeKTMBHE (3a TO MOCTOje pa3yMHU 0CHOBW) rpaHe. VcTo, cTp. 132-134.
439 A, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 149.
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Apora, NOLTO je Y HEeroBoMm noceay npoHaheHa KyTuja ca Tabnetama Koje npeactas/bajy
OMojHy Apory. Vako je yumHunay, TBpAMO Ja HWMje 3HAO0 3a NnpaBy CafpXuHy KyTuje, Te je
MUCAMO je da je Yy KyTuju napdem, [om nopgosa je notepauo ocyhyjyhy npecyay.
3ak/byyak je fa yuumHwunay, He Mopa Aa 3Ha CTBapHy NpuUpody CTBapu Kojy nocegyje. Y
OBOM CNyyajy yumHunal He 61 610 0AroBopaH ako 6v HNP. MUCAMO Aa je KyTuja npasHa,
anu nowuTo je 6uo y 3abnyam y nornefy CTBapHe NPUpode CafpXuHe, 3aKk/byyeHo je ga
TakBa NorpellHa npeActaBa He yTU4Ye Ha MUTare HEeroBe 0AroBopHocTu. OBaj CTaB je
L0610 CHaXKHY MOAPLUKY Y Mpakcu, ann je ognyka y cnydajy Warner ouereHa kao Beoma

npo6aeMaTVyHa 1 KPUTUKOBaHa je 0/ CTpaHe nojeanHux aytopa. **

1. Wilful blindness

BuwesekoBHa je Tpaguumja fa cyfosu knowledge Tymaye He caMO Kao aKTUBHO
CTarbe CBECTV YyuumHuoua, Beh ce TUM MOjMOM 00yXBaTa M CBECHO 3aTBaparbe 04unjy npef
ounrnegHum okonHoctuma (wilful blindness). Wilful blindness je nocebHa KOHCTpyKumMja —
yYMHMNaL, CBECHO 3aTBapa 04uM npes OKOMHOCTUMA Y Ymnje MOCTojarbe CyMiba, Tj. CMaTtpa Ja

mory noctojatu.**

NHTeneKTyanHOM nacuBHOWNY XeNM fAa He CMo3Ha WCTUHY.
YuuHunay, Koju Kynyje CTBapu 0f, HeMo3HaTOr NPoAaBLa Mo 3HATHO HIKOj LieHW 04
peasiHe He MOCTaB/ba NITaHe 0 MOPEKNY TUX CTBAPH, MOLUTO He XKE/W [a Ce Hherosa CyMtba

[la Ce paau 0 yKpaZeHUM CTBapyMa noTepau. Mucim aa je 60/be Aa ,,He 3Ha.“**

[a 3Hare
obyxBaTa M NPETNOCTaBKY O MOCTOjakby OAPeheHOr UMHEHMYHOr CTaka Koje yuumHunal,
KOTHUTMBHOM MacuBHOLINY He >enu fa noTepAuW, NOTBPHEHO je M Yy MpakCu HajBULInNX
cyjaoBa.

MpeunsHa peduHnymja tepmuHa wilful blindness (unm uspasa connivance [y

ynoTpe6u je n mspas deliberate ignorance]*” koju ce yecto mMoxe npoHahu y cTapum

“0 cTo, cTp. 161-163.

“ MpBu 3a6enexeHn cnyyaj NpYMeHe OBOT CxBaTarba AaTvpa u3 cpeauHe 19. Beka. Bua. R. Card /2010/: cTp.
98.

42 R. Heaton, C. de Than /2011/: cTp. 78.

443 ). Dressler /2001/: cTp. 126.
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3aKOHMMa, MaKo roToBO HMjeaaH 13Bop He kopucty TepmuH wilful blindness) ocTaje Telwko
AOCTUXHA. Mnak, yobuyajeHo je aa ce npasu pasnuka nsmehy actual knowledge (ctBapHor
3Harba), wilful blindness (3Hatbe gpyror cteneHa) v constructive knowledge (3Hare Tpeher
cTenena).*** CTBapHO 3Harbe 3Hauu ucrnpaBHo Y6ehere. Wilful blindness je csecHo w
BO/bHO Y3[p)KaBake fAa Ce MMa CTBapHO 3Hawe, AO0K constructive knowledge o3HauaBa
CTake CBECTW KOje je oapa3 nponywTaka fa Ce UCAUTA UMHEHUYHO CTawe Koje 6u
pasyMHa 1 06aspuBa ocoba yumHuna.** Constructive knowledge (knowledge of the third
degree) y cTBapu npefcras/ba OACYCTBO 3Haa [a KakBa OKOSIHOCT MOCTOjW. YuuHunal,
YOMLITe He NOMULL/bA a OKO/IHOCT MOXe OMTW npucyTHa. ApyruM peumma, yumHunay, je
HexaTaH, jep MponylwTa Aa CXBaTW OHO LITO 6V pa3ymaH MojeduHal, yYBMAEO Yy AaTtoj
cutyaumju. Minak, nocToju MULL/beHE A Ce KOHLEMT 3Harka He MOXEe MPOTErHyTW Tako
LLIMPOKO, /12 MOKPUje 1 CUTyaumjy Koja MpeAcTaB/ba CyMpPOTHOCT — HerocTojarbe 3Hara. "

OBOo yuetbe (wilful blindness) ce npumewyje y cuTyaumju Kaga y4dumHWIaL,
YMULW/bajHO 13abepe [a 3aTBOPW 04K Mpef HeYUM LUITO 3aMcTa MocToju, jep OH 3anpaBo U
Hema npaBy CyMhy KakaB he oarosop 6wutu. [ejcTBO OBe [LOKTPWHE je YCMOCTaB/bake
NOTpe6HOr Cy6jeKTUBHOr efleMeHTa (3Hamwa) Yy OAHOCY Ha OKOMHOCTWU Aena. Apyrum
peymma, yYMHWUMaL, KOoju CBECHO 3aTBOPWM 04X Mpes OYUrfiefHOM YMHEHULOM, CMaTpa ce
KPMBUM Yy OfHOCY Ha Ty OKOJIHOCT, Tj. NPETNOCTaB/ba Ce Aa y4MHuUIaL, nocegyje CTBapHO
3Harbe 0 HeKoj okonHocTu.** Minak, ycnosu nog kojuma ce oBa AOKTPUHA NPUMEkbYje HICy
jacHo peduiHucaHn. HayenHo, YKONMKO YYMHMOLY Ha pacrionarawy CTOjU OYWriefaH
HauVMH Ja ca3Ha No3ajuHy HEKOr YMHEHUYHOI CTawa, a OH CBECHO oabuje fa carnega
NpaBo CTake CTBapW 1 NOTBPAM CBOjY CYMHbY, TaKBO ra MoHallakwe He N3BMHbaBa U OH Ce He
MOXXe M03MBaTh Ha TO ia My YMHEeHUYHA Mog/ora Huje 6una nosHarta. C gpyre cTpaHe, OBO
npaBuI0 He MOXe OUTW MpPYMEHEHO CaMO 3aTo LITO je yyumHWnay Tpebano ga mcnura
OCHOBAHOCT CBOje CyMHe, NN Y CUTYauMju Kafa caMo NpeTrnocTas/ba (4pXKM BEPOBATHUM)
[la HEKa OKO/THOCT MOCTOjU, MHAYe Ce 3HaHe He 61 MOr/o pa3IMKoBaTu o 6e3063MPHOCTH.

Y cBakoM cnyuajy, rpaHuua namehy 6e3o63vpHocTi 1 wilful blindness je noByyeHa hHOM

44 M. Wasik, M. P. Thompson /1981/: cTp. 328.
45 D. Ormerod /2011/: cTp. 130-131.

46 R. Heaton, C. de Than /2011/: cTp. 79-80.

“ eTo, cTp. 79.
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NNHNjOM. YnHW ce aa ce 0Baj NOTOHM KOHLENT NpuMesyje y ABa cnyyaja. [peu je cnyyaj
Kafja y4MHWMaL, CBECHO 3aTBOPW OYM NPef YMkeHULaMa 3aTo LWTO je NPaKTUYHO CUTYpaH,
ybeheH y noctojarwe ofpeheHnx YnkbeHnua. [pyru je cny4vaj Kaga yyumHunal, nako Moxe
[0ohK 10 UCTWHE, anu 0f6Mja Aa UCNUTa YnkbeHULIE, Aa He 61 3Ha0.*®

Mpema cTtaBy nojeanHux aytopa, wilful blindness ce, kao WTO je HanoMeHyTO,
cmaTpa KOHLIeNTOM BeoOMa C/MYHUM Kateropuju recklessness, ok apyrv cmartpajy ga je
OBaj BUA MeNsS rea efleMeHTa M3 BULLe pa3fiora yxxer obnuyja, jep u3amehy octanor
YUMHWMAL, YMULLIbAJHO Of/1y4Yje Aa He Cro3Ha Npaso CTakbe CTBapu. Pasnnka n3mehy oBux
CYOjEeKTUBHMX KaTeropmja youeHa je 1y CyACKOj NMpakcu; Tako je KaHafcku BpxoBHM cyf,
3aKk/byumo ga wilful blindness Huje ncTo WTo 1 recklessness, jep LOK 0Baj Apyrv MOLAIUTET
CY0jeKTMBHOI e/leMeHTa YK/by4yje 3Harbe 0 OMacHOCTM UM PU3NKY KOjU YYMHWMAL, CTBapa
CBOjUM noHawarwem, wilful blindness ocnmkasa yunHuoua Koju yodaBa MOryhHocT pa
Cno3Ha ogpeheHe YikbeHULE, ann ognydyje fa ,,3aKMypn,” jep He XXenu Ja noTepAau CBOjY
CyMmbY (Aa casHa uctuny).**

M HaupT KprBrMYHOT 3aKOHMKa 3Hatbe ofpehyje Tako fa ce khume obyxsarta u wilful
blindness (4naH 18 (1) a).**° K/byuHn eneMeHT je youeH cTeneH BepoBaTHONhe HacTynarba
3abpareHe nocneguue, npaheH CKPUB/bEHNM CBECHUM Of6MjakbeM Aa ce Cro3Ha CTBapHO
UMHEHMYHO CTawe. Y Hayuu je roToBO MOCTMrHYTa carfiacHOCT fa camo u3paXaBatbe
CyMHbe HUje 40Bo/bHO.*! Mope Tora HYXKHO je 1 NponyLUTarbe Aa ce CyMba passeje, Kpo3
YUMHMOYEBO MOHallake Mopa Aohv [0 M3paxaja OCHOB 3a NPEKOp, Herosa MacvBHOCT
Tpeba fja onpasja u3jefHayaBarke TaKBOI CTaka CBECTM Ca CTBapHMM 3HarbeM. ['paHuue
0BOr MojMa Mnak HUcy npeumsHo oapeheHe. HnjeaHa of ABe K/by4yHe KOMMOHEHTE Huje y

[I0OBO/bHO] Mepu pasjawltbeHa. Hajnpe, noctaB/ba Ce MuTakbe KOjU CTerneH CBeCcTM 0O

4“8 A P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: ctp. 150.

“9D. Ormerod, K. Laird /2015/: cTp. 145.

0 Mpema peLuery 13 HatpTa KprBUYHOT 3aKOHMKA yunHUNaL, NOCTyNa Ca ,,3HarbeM” y 0AHOCY Ha OKONHOCT
He cam0 Kafia je CBeCTaH fja OHa MocToju unn he moctojat, Beh M Kaga He npegysMa Kopake y mpasuy
noTepae csor yb6eherwa fa oHa noctoju uny he nocrojat. MNpBu Aeo feduHuuUMje ce OLHOCU Ha CTBapHO
(akTyenHo) 3Harbe, a Apyru Ha cy6jekTuBHO cxBaheHy 6e3063upHocT. R. Heaton, C. de Than /2011/: cTp. 79.
“ly jegHoj oanyum AnenaumoHu cyj je oabvo fa noTBpAW ocyhyjyhy npecyay mpBocTeneHor cyja 3a
npukpueare (handling stolen goods) yumHMoLa Koju je Mo 3HATHO HMXKOj LEHW KYMMO PY4YHK caT, MaKo je
CyMHa0 [la Ce MOX[a paay 0 YKpafeHoj CTBapu, y3 00pasfioxere fja n3paxasare CyMme Huje J0BO/bHO [a
noTBpAm CybjeKTUBHU enemeHT. Bua. M. Wasik, M. P. Thompson /1981/: cTp. 335.
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pasMepama OrnacHOCTU y4mHWUnaL, Mopa umartu. [a fin je 4oBosbHa 06MYHA CyMHa U ce
Tpaku yBepere? Npy TOMe HMje jaCHO HW Yy KOjoj Mepu je yuuMHMouy AOCTYyMHa npasa
cnvka porahaja. Aa nm wilful blindness nocToju camo ako ce yuuHuMnal, O4Jlyumo 3a
Ca3HajHy MacMBHOCT 3aTO LUTO je NPaKTUYHO CUrypaH fa he aHrakoBaweM UHTeNeKTyaTHOr
anapara Herosa CyMiwa 6uUTK CUrypHo notepheHa? Y npuHUmMny, jakm aprymMmeHTV rosope
NPOTMB NpPUMEHe OBOr 06/IMKa CYBjeKTMBHOI efeMeHTa, YKOMIMKO Ce He MOoCTUrHe Beha

MPeLM3HOCT Herose deduHuLmje.*

Opervak 4. fipyre hopMme cy6jeKTUBHOI €/leMeHTa

Ocum  yobuuyajeHux 06/MKa KpUBULIE, Y aHI/I0CAKCOHCKO] KPWMBUYHOMPABHO]
NUTepaTypu NocebHo ce nu3apajajy 1 HeKe apyre opme cy6jeKTUBHOr eneMeHTa. Tako, Beh
cnoMeHyTn TepMuH wilfulness npefacTaB/ba 0Apa3 Cy6jeKTUBHOI CTakba YYMHMOLA HEKMX
KpPMBMYHUX fena. Mnak, rnojam oBOr 06/MKa Cy6jeKTMBHOI efeMeHTa Huje Aobuo jacHe
KOHTYPe Y cyackoj npakewn.*> Cpehom, nokyLuaju a ce 0Baj Mojam pasjacHu 3amnoueTy cy
MOYETKOM OCaMAeceTUX rofMHa npoLunor Beka y cnyyajy Sheppard [1981]. YuuHuouwm cy
OV ONTY)XXEHW 3a HaMepHO 3anylwiTake CBOr AeTeTa, nponywTtakem fa 06e36ese
aflekBaTHY MefULMHCKY Opury, annm He CXBaTWBLUWM 036W/BHOCT HEroBOr 3[4paBCTBEHO!
CTawa. Ha cyhewy cypg je ynyTuo CMepHUUY nopoTHMuMma fa HamepHo (wilfully)
3anyLuTare AeTeta nocToju ako 61 pasymaH poauTesb 610 CBeCTaH OMacHOCTM MO 34paB/be
feteta npu gatum okosHoctuma. Wilfulness y KOHTEKCTY OBOr cfiy4vaja 3Hayn CBECHY M
BOJbHY OZ/IYKY [Aa Ce 3aHemapu AeTe, Tj. He NoTpaxu nomoh fiekapa y cutyaumnju Kaja je
jacHo pa je Taksa momoh noTpebHa, MAM MponylwTawe Aa Ce Mo30Be Jiekap, 3aro LITo
YUMHMNAL, yonwTe Huje H1U B6Mo CBeCTaH 3[paBCTBEHOI CTaka CBOr feTeTa. Y CYLUTUHM,
OoBakaB HauvH ogpefmBarba nojMa wilfulness opfrosapa 06jeKTVBHOM  KOHLEMTY
6e3063upHocTn (Caldwell reckelssness), WTO 1 He Yyau ¢ 063MPOM Ha TO Aa je ofnyKa

[lOHeCeHa caMO HEKONMKO Meceuu npe npecegaHa y cnydvajy Caldwell. HoBuja npakca

“2D. Ormerod, K. Laird /2015/: cTp. 145.
43 0 notewwkohama yTBphuBarba 3Hauaja osor nojma Bua. J. A. Andrews /1981/: Wilfulness, a lesson in
ambiguity, Legal Sudies, Ne 3, cTp. 303-325.
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UMHW Ce MnaK fa 3axTeBa MOCTOjakbe CBECTM O MOryhHOCTM OCTBapera 3abparbeHe
nocneguue. Ho, oBaj nojam ocTaje HejacaH. Hberoea CMYHOCT ca MOjMOM 6€3063MPHOCTU
Tpebasio 61 Aa 3axTeBa W YC/IOB HEPA3YMHOCTW Mpeysnmarba pusnKa. YumHunal Koju He
nocTyna yMULL/bajHO Y OAHOCY Ha HEenpaBo, CBECTaH fa Noc/eanLa MOXe HacTynuTu, anu
npeysuMajyhn onpasaaHn pusnK, He MoXe ce cMaTpati da noctyna wilfully.**

MHOrM CTapuju 3aKOHW Y OMuCy MOjeAvHUX KPUBUYHWUX fJena KOpUcTe mn3pas
maliciously (3n06a, nakocT, 3/10HaMepHOCT). lNMpakca je jefHOAYLUHO 3ay3ena CTaB [a 0Baj
n3pas obyxsata ymuwsba] M 6e3063npHOCT (Cunningham recklessness). HecBecHO
npeysumarbe pusnKa HWje [OBO/bHO, &l C Apyre CTpaHe He Tpaxwu ce fda yyuHunay
ncrosbaea 3106y (y CBakOAHEBHOM CMWUCAY Te peun). JegaH [OENMKT KOjU Yy CBOM
Cy6jeKTMBHOM cyncTpaty cagpku nojam maliciously 3acnyxyje nocebHy naxmwy. 3aKoH 0
KPMBUYHUM [efniMMa NPoTUB TenecHor uHterputeta [1861] npeasuha 6uhe fenvkra Telke
TefleCHe MoBpefe, KOjU 4YMHM OHaj KOjuU MNpoTMBNPaBHO M maliciously Tewko TenecHo
nospeau apyrora. Mako je jacHo 3ay3eT ctaB Aa nojam maliciously nogpasymeBa CBECHO
npeysumarbe pusmka 1 npeasuhawe mMoryhe mocnefuue, Cy4oBu Cy KOL OBOr [efiMKTa
LIMpe TyMaunin Ccy6jeKTVBHM eNleMeHT 3aXTeBOM Ja je A0BO/bHO fa yYuHWnaL, camo byfe
CBeCTaH fJa Apyror Mo)Xke TefleCHO fAa NoBpeau, Nnpy Yemy Huje HeOMXOAHO fa 3Ha fa To
MOXe OUTK TELKO HapyluaBawe 34paB/ba WM TeNeCHOr MHTerputeTa. Ha Taj HauuH je
MPOLUMpPEHa OAroBOPHOCT KOJ OBOI KPUBWUYHOT Aena, jep he 3a wera oAroapat n OHaj
YUMHWNAL, KOJU HUje NpeLBuae0 HacTyneny Tewwlky, Beh caMo 06MYHY TefleCcHy nospeay. Y
OfHOCY Ha TeXWHy MOBpeAe He TpaXu Ce HWM HexaT, ma Ce He pagu O Jeny
KBA/IMPMKOBAHOM TEXOM MocneamLom, Beh y OfHOCY Ha caMy TEXMWHY MOBpeae Bpeau
npaswusio o T3B. strict liability. Ha cBy cpehy, getvHuumja nojma maliciously Huje noctana

NpeMeT TakBOI HauMHa TyMauetba Cy/1oBa Y Cyuajy ApYrux KpUBMUHMX gena. >

44 A P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: ctp. 159-160.
“* WeTo, cTp. 160-161.
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Opervak 5. Hexat (negligence)

3a HexaT ce 06UYHO WUCTWYe fa NpeAcTaB/ba NPo6aeMaTUYHO MOAPYYje KPUBUUHE
04roBopHocTW.**® [lok cy ymMULL/bajHU Hamaay Ha KPUBMYHMM MpaBoM 3aluTuheHa Ao6pa
yBeK MOJ Y/apoM KpUBMUHE Ka3He, Of HEMaX/bMBOT MOHaLLakba 3aluTuheHa Cy caMo Heka,
HajBpeaHMja 4o6pa. Kako He MOCTOjW OMLLUTa HeXaTHa KPMBMYHA OFOBOPHOCT, HEOMXOAHO
je [a 3aKOH M3pMUMTOM OfpeAGOM MpefBUAM KaxtbaBawe M 3a HexaTHy KpueuLly.*”
CTaTyC HexaTa Kao M3y3eTKa Ha NnaHy CKpUB/LEHOr MOoHalLaka Y KPYBUYHOM Mpasy, Koju
je KapaKTepucTMyaH 3a CBe KPMBWMYHOMPABHE CUCTEME, jOLL BULLE [ONasu A0 u3paxaja y
cuctemy common law-a.**® C 0631pom Ha To Aa ce 3a pasnnKy Of paHuje CMOMeHYTUX
CTeneHa KpUBWLE, HEXAT He 3aCHMBA UCK/bYUMBO Ha CY6jeKTMBHOM CTatby YuuHMoLa, Beh
Ce Ha Hera rneJa kao Ha NponycT Ja ce MocTyna Y CKnafy ca 06jeKTUBHUM CTaHapaoM,
6POjHM aHIOCAKCOHCKM ayTopy YOMLLUTe ra He cMaTpajy 06/1Kom kpueuLe, ** 1 yonwte
y3eB, noceeheHa My je Janeko Marba naxmwa y cTpyyHoj autepatypu.*® MpecygaH pasnor
3a CamM0 CMOpaAyyHO 6aB/betse MPO6IEMOM HeXaTHe OArOBOPHOCTM Y aHI0CAKCOHCKO)]
KPUBUYHOMPABHO] NUTEpaTypy Tpeba TPaXUTW Y UMHEHULM Ja je Yuere O KpUBMLM
YINaBHOM 060jeHO CyGjeKTVBHUM €eNeMEHTOM, KOjU YK/byuyje YUMHMOYEeBY CBECT O

OKONHOCTMMa KOje npeacTaB/bajy obenexje 6uha M HErOBOM OANyUYMBary MPOTUB

“® HexaT ce npema ofpefleHMM MULL/beHMMA Hanasn Ha nona myTa W3Mely WCTUHCKE UM CTpore
ofrosopHocTu. Bug. G. P. Fletcher /2002/: The Fault of Not Knowing, Theoretical Inquiriesin Law, Ne 2,
CTp. 267.

5" Bup,. F. Bagic¢ /1986/: cTp. 276.

48 G. P. Fletcher /1971/: cTp. 401-402.

49 3, B. Brady /1972/: Punishment for Negligence: A Reply to Professor Hall, Buffalo Law Review, Ne 1, cTp.
107-109; R. Card /2010/: cTp. 106. be3 063upa Ha TO LUTO MOjeaunHN ayTopu TBPAE Aa je 0A4CYCTBO CBECTM UMK
3Hatba 0 KaKBOj peneBaHTHOj OKOMIHOCTY jefJHaKO 0fpa3 CTatba CBECTU YUMHMOLA Kao M HMXOBO MOCTOjaksE,
UMHEHMLA je A Ce HexaT MOXe MOTBPAWTY M HE3aBMCHO Of TOra LUTa Ce Hanaswuio y MUCAMMA yUYnHUoua y
BpeMEe Kaja je npefys3eo pagy, Tako fa Ce YMHU UCMPaBHMjUM CTaB Aa 13pa3 mensrea He 06yxBaTta 1 Hexar.
D. Ormerod /2011/: cTp. 147. JacHo je fja ce npobneMaTMka HeCBECHOI HexaTa He MOXe 06jaCHUTK ako ce
nonasvlUTe MpoHahe y MCMXOMOWKKMM Teopujama Kpveuue. MehyTumM, UcTuuarbe Npekopa, Kao LeHTpasiHe
0J/IMKe HOPMaTVBHOT NPUCTYNAa, He NPeACTaB/ba NPENPeKy fa ce Noj nojam KpuemLe nofsese u Hexat. Bug.
G. P. Fletcher /1971/: cTp. 414.

40 A Ashworth, J. Horder /2013/: cTp. 181. MocneauLa Tora je HefJoBOSLHO YOBANUEHO YuUerse 0 enemMeHTMa
CTPYKTYpEe HEXaTHOT NMOHalLiaka, Kao ¥ CrnopaH CTas Aa /in YonLITe Npu3Haje NocTojake CBECHOT HexaTta.
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3awTuheHor fo6pa (YMULL/baj) UK KpajieM HernoLUTOBaky npema AooprmMa Koja yXKuBajy
KPVUBMYHOMPABHY 3aLTUTY (6e30631pHOCT). o

MpaBmna common law cuctema camo W3y3eTHO npeasuhajy OArOBOPHOCT 3a
HexaTHY KpusuLy.*®? KaxtbaBatbe 32 HexaT Y eHI/JIECKOM KPUBMYHOM MpaBy MpBU NyT je
yBefleHO Y 16. BeKy y 0fJHOCY Ha KpUBMYHO fieno yeumctea.*® inak, 6poj KpuBMUHUX fena
KOf] KOjUX je HexaT OCHOBHM CYOjeKTUBHM €NIEMEHT, U/IN YC/IOB KOju Ce Be3yje caMo 3a HEKU
acmekT Henpasa,*®* je penaTHowhy 3akoHoAaBUa, Y Mopefjery ca PaHWjUM peLLerEeM,
3HauajHO nopacTao.*® MHoru yrneaHu TeopeTyapy cy eHepruyHo GpaHUAN cTaB 4a HexaT
He Tpeba cMaTpaT 06/IMKOM KaXKMBOT MOHaLLaa Y 06/1acT KPMBUYHOT MpaBa, TBPAHOM
Aa je, 300r TOra LITO je pey O HEeBO/bHOM AENMKTY, MpPaBO MECTO HexaTta Yy cdepu

rpahaHcKonpasHe oArosopHocT.*® CHara oBor Tephera npenosHaje ce y UMbeHNLM Aa

L A. Ashworth /2009/: cTp. 185-186.

“2 Y eBPOKOHTMHEHTANHOM KPWBUYHOM MpaBy He MOCTOjU OMLUTA HexaTHa OAFOBOPHOCT UM 3a HexaT ce
ofjroBapa camMO YKO/IMKO je 0Baj 06/IMK KpuBULE 3aKOHOM mpeasufeH y 6uhy Hekor KpuBUYHOr Aena.
W3y3eTaH KapakTep 0BOr 06/11Ka Cy6jeKTUBHOT efleMeHTa joLU BULLE [0Na3n 40 N3paxaja Y aHr TI0CaKCOHCKOM
KpvBUYHOM npasy. Komucuja 3a Npaso je of/lyunna fa He Kpeypa HexaTHe JenvKTe Koju 6u 3a nocneguuy
UManu yHulTerwe unn owTteherwe Tyhe ctBapm (Criminal Damage Act [1971]) a canyHO je n KomuTeT 3a
pechopmy KpusmyHor npaea (Criminal Law Revision Committee) og1yumno ga He NpeasioXun MHKPUMUHUCaHE
HexaTHe TenecHe NoBpefe Kafa je pasmaTpao KpuMBMYHa Aena NpoTUB XuBoTa M Tena. Bug. G. Williams
/1982/: cTp. 189.

463 3. Horder /1997/: Gross Negligence and Criminal Culpability, University of Toronto Law Journal, Ne 4,
cTp. 496. Mpe 19. Beka 6WN0 je CBera HEKO/IMKO common law KpUBMYHUX fAeNna KO KOjUX je KaKrasaH W
HexaTHW 061K Kpusuue. P. H. Karlen /1978/: cTp. 205-206.

“6% Ko, MHOMX TeXNX KPUBMUYHMX [eN1a YMULLIbaj WK 6e3063MPHOCT YnHE HEeONXoaaH CY6jeKTUBHM YCIIOB
OAHOCY Ha LieHTpasHW feo Herpasa (pajgry W3BpLUEHa), AOK je Y 04HOCY Ha OKOMHOCTW Aefia J0BO/baH U
Hexart. Mpumep ce MoXKe Hahy KOZ HEKMX CEKCyanHUX Aenukata koje npeasuha Sexual Offences Act [2003];
HNp. Y O4HOCY Ha Hefl03BO/bEHY MOJSIHY pafiby Kao pafmy W3BpLUEHa HEOMXOAaH je YMWLLbBaj, [OK je Y
0/[JHOCY Ha y3pacT NacMBHOr cy6jekTa AoBo/baH Hexat. D. Ormerod, K. Laird /2015/: cTp. 166.

%5 Kpyr genukata Kof Kojux ce Kaiasa 3a HexaTHY KpUBULY je 3HaTHO Behu Hero LUTO ce TO yobuuajeHo
cmartpa. MNpumepa pagu, y jeaHoM m3sellTajy m3 1996. roguHe of 540 genvkata Koju cy npegmeT NocTynka
npeg Cyaom KpyHe 23 Cy Ae/IMKTU KOA KOjUX je KaXKtMB UM HexaTHWM 001uK. Taj 6poj je y mehyBpemeHy
3HaTHO Behu, jep je Sexual Offences Act [2003] npeasunaeo KoL HU3a Jenvkata NpoTMB MonHe cnoboge y
O/HOCY Ha pa3He efleMeHTe 06jeKTMBHOI CyncTpaTa KpMBUYHOT AeNa 1 HexaT Kao 40BO/baH 06MMK KPUBULIE.
HapaBHo, 1 HexaTHM [e/IMKTW KOju ce pacnpas/bajy npes MecHUM cyjosuma (Maructpatuma) nosehasajy Taj
6poj. Bua. R. Card /2010/: cTp. 101.

46 G, Williams /1982/: ctp. 189; R. A. Duff /1980c/: cTp. 289. Mnak, HK y cthepy rpahaHCKOMpasHe
O/JrOBOPHOCTM HWCY MOCTaB/bEHE jaCHE KOHType mnojma HexaTa. Bug. D. More /2003/: The Boundaries of
Negligence, Theoretical Inquiriesin Law, Ne 1, ctp. 339-365. CxBaTare [ja 0AroBOPHOCT 3a HECBECHM HexaT
Hema MopaiHy MOTBPAY W fa je Y CYNPOTHOCTM Ca HayefioM KPUBMLE CMATPaiM CYy M HEKW MuUCUU Yy
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He MOry 6WUTW M3jeHa4eHN OHW KOji HECBECHO YUMHE KPMBMYHO AeN0 Ca YYMHMOLMMA
KOju Ce CBECHO M BO/LHO OfJHOCE MpeMa 3abparbeHoM pe3ynTaTy.*®’ MojeanHu ayTopm yak
TBpAe fAa HexaTHO MpOy3poKOBaHa MoBpeda He pednekTyje MopanHy KpueuLy (He
MpeAcTaB/ba HeLTo HemMopanHo).*® VcTuue ce 1 YecTo 3acTynaH aprymMeHT fa reHepanHa
npeBeHLMja He BOKM Y OAHOCY Ha HexaTHa fena.*®® Taksa pasmuiubarba UMajy ayry
NCTOpUjy Yy KpuBMYHOMpaBHoj mucnu. Xon (Hal), npe Buwe of nona Beka, HaBoAW
NCTOPUjCKe, eTUYKE M HayuHe pas/ore 3a HanyluTake HexaTHe OAroBOPHOCTW Yy 061acTu
KPWUBMYHOT NpasBa. Hajnpe, OH Y NPUMOr CBOjOj TBPAHM HABOAU OKOMHOCT Aa CY MHOMY
KPUBUYHOMPABHM CUCTEMM KPeHYNM MpaBLEM 3HA4YajHOT OrpaHuyera Of4rOBOPHOCTH 3a
HexaTHO MOHallare. Mako je TO TauHO 3a paHWji Mepuoj pasBoja aHrI0CaKCOMCKOT
KPVUBMYHOT MpaBa, LUMPEHe PaHnLa KPUBMYHOr NpaBa (CBOjEBPCHW KPWUBUYHOMPABHM
eKCMaH31OHN3aM) NocTaje NlaraHo OMLLUTe KpeTake Y caBpeMeHOM KpUBMYHOM npasy,*’
LUTO nocpegHo npumehyje n oBaj ayTop, jep Npu3Haje da ce Y MHOMMM 3aKOHMMa
NHKPUMWHWLLE M HeXaTHa KpuBMLA. ETUUKM pa3nosn Kojuma cynpoTcTas/ba MAejy Lumpe
HexaTHe OfFOBOPHOCTY CBOAE Ce Ha yobuuajeHy TBPAHY fa Camo CBECHO OCTBapeHe
3aKOHCKOT 61ha opaxaBa CMI1CA0 KPYBUYHOMPABHOT NpebaLuBatba 32 0CTBAPeHO Herpaso
N KOHAuHO, HayuyHW pas3fo3n ycMepaBajy Ce Ha CeNeKTUBHOCT U OACYCTBO HeKor
KpUTEpUjyMa 3a YCMOCTaB/batbe HeXaTHe OfAroBOPHOCTM (3alUTO caMO fena Koja cy

3aKOHOM npefsuheHa, a He 1 Heka gpyra?).*"*

€BPOKOHTMHEHTaNHO] Hayuu KpusuuHor npasa (Hnp. Aptyp KaydmaH [Arthur Kaufmann]). Bua. IM.
HoBocenew, /1985a/: MpomjeHe y CTPYKTYpY HexaTHUX fenmkata, Hawa 3akoHuTocT, Ne 11-12, 3arpe6, cTp.
1284-1285. CnnuHo u L. Alexander, K. K. Ferzan, S. J. Morse /2009/: Crime and Culpability. A Theory of
Criminal Law, Cambridge (etc.), ctp. 70-71.

7 A P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 158.

%8 HacynpoT ToMe, NojeauHM ayTopy 3aroBapajy CTaB fia je 1 HECBECHM HexaT MorofaH OCHOB 3a ynyhuBarbe
coumjanHo-eTuUKor npekopa. Bug. G. P. Fletcher /2002/: cTp. 273.

89 3, Edwards /1954/: The Criminal Degrees of Knowledge, The Modern Law Review, Ne 4, ctp. 306; W. R.
LaFave, A. W. Scott /1986/: cTp. 234; A. Ashworth /2009/: cTp. 188; D. Ormerod /2011/: ctp. 152. Xon
KpWUTKKYje KasHeHy NOMUTUKY Koja npeasuha 6nare kasHe 3a HexaTHa fena MuTameM [a ako MMa UCTUHe y
TOMe [Ja KaXKaBatbe 3a HexaT OCTBapyje LW/beBe reHepasHe MpeBeHLMje, 3aTo OHAa He mpeaswhati u
n3puLaTu cTpoxe cankuuje. Bug. J. B. Brady /1972/: cTp. 121.

40 Byug. 3. CrojaHoBuh /2010a/: KpuBMYHONPABHM eKCMaH3MOHM3aM 1 3aKOHOAaBCTBO Cpbuje, y: CTare
KpuMnHannTeTa y Cpbuju 1 npasHa cpeAcTBa pearoBara. 4. aeo, (yp. h. Uiriatosuh), beorpag, cTp. 32-38.
41 Byp. J. Hall /1963a/: cTp. 634-643.
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HanywTtawem 06jeKTMBHOI KOHLeNTa 6e3063MPHOCT MOHOBO je MOBYYEHa jacHa
NMHWja pasrpaHuyersa M3Mehy oBor o06/MKa KpuBuue U Hexata. [JoK 6e3063MpHOCT
npeacTaB/ba CBECHO MpMXBaTate HEonpaBAaHOr PU3MKa, HeXaT je HeCBECHO MpuxBaTarbe
HeonpasgaHor puanka.*

C 063poM Ha CTPYKTYpYy actus reus-a HexaT Ce MOXXe OAHOCMTW Mpe CBera Ha
nocneanLy KpMBMYHOT fena, WTO je LeHTpa/iHa 04/IMKa HEXaTHOT OfHOLLEHa npeMa aeny
KOjy noupTaBa M €BPOKOHTMHEHTa/IHa KPUBMYHOMPaBHa MMCA0, ain Ce MOXE TULATU U
CaMO OKO/THOCTW fena, Kaja y OfIHOCY Ha OCTasie efleMeHTe HenpaBa Cy6jeKTUBHU eNeMEHT
npeAcTae/ba Heka gpyra gopma Kpusuue. O6MYHO ce cmaTpa ga ynotpeba ogpeheHor
n3pasa y 3aKOHCKOM onucy gena (yymHunai je ,,MMao pasfnora ga nosepyje” unu ,,0a
nocymma‘“, ,,0f1 Hera ce pa3yMHO MOF/I0 OYEeKMBaTU Aa 3HA“ WU C/.) yKasyje Ha To fa je
HexaT [0BO/baH 3a YCMOCTaB/bat€ KPMBULIE Y OAHOCY Ha OKOMHOCT Aena. Y MojeanHum
Cny4vajeBnMa, HapOUMTO Kaja je ped 0 AenaTHOCHUM KpmBUYHMM Aenvma (conduct crime)
HexaT Ce TW4ye camor MOHallaka, Tj. OHOra LUTO YMHM je3rpo Aenukra. OuurnedaH je
NpUMep HenmaX/blBa BOXHa. *"

LleHTpanHy KapakTepuCTMKY HexaTa npeAcTaB/ba HEMOLUTOBake 00jeKTUBHON
CTaHAapfa Yo6uuajeHor MoHallarma Yy OAHOCHOj cuTyaumju.*’* PeneBaHTHO Mepuno je
0YEKMBAHO MOHaLLIae pasyMHe 0co6e Npu AaTM oKoMHocTMA. *> OCHOB 3a NO3MBatbe Ha
HexaTHY OAFOBOPHOCT He /IEXM Y YMHEHMUM Aa je YuMHWNay, NpeaBuaeo noBpegy Wnwu
yrpoxaeare 3awTuheHor fobpa, Beh y TOMe LUTO CBOje NOHallake HUje YCKnagmo ca

3aXTeBMMa KOju ce TMOoCTaB/bajy Mped NaX/bMBOr UM pasyMHOr nojeauHua. [Mpema

42 D, Ormerod /2011/: cTp. 128. Yuewe 0 MojMy W CTPYKTYPU HEXATHOr AeNWKTa HUje jefHOAYLLHO
npuxsaheHo 1 YObANYEHO Y aHITOCAKCOHCKO] nnTepaTypu. Kao WTo je Beh peyeHo, MHOrM ayTopu y cKnagy
ca Cy6jeKTUBUCTUYKNM MPUCTYMNOM HexaT oapefyjy UCK/bYUMBO Y (hOPMM HECBECHOT HexaTa Koju MOCToju Y
€BPOKOHTMHEHTANIHOM KPWBMYHOM npasBy. CBECHO Mpeno3HaT pu3nK ocTBapewa 6uha KpuBWMYHOI aena
ypadyHaBa ce y 6e3063MpHOCT, [JOK je 3a HexaT KapaKTepUCTMYHO OACYCTBO MCUXOMOLLKOr efeMeHTa. Bug. J.
B. Brady /1980/: cTp. 381; J. Dressler /2001/: cTp. 133; W. Wilson /2008/: cTp. 139; A. Ashworth /2009/: cTp.
179. Ha Taj HauuH ce Hajnakwe omoryhyje pasnukoBate 6€3063UPHOCTM Of Hexara, ajn ce UCTOBPEMEHO
6GMTHO OrpaHnyaBa nojam OBOT 4PYror 06/MKa KpUBULE.

418 R. Card /2010/: cTp. 103-105.

4 \W. R. LaFave, A. W. Scott /1986/: cTp. 234; J. Dressler /2001/: cTp. 128-129; C. Elliott, F. Quinn /2010/:
cTp. 25.

4" R. Heaton, C. de Than /2011/: cTp. 74.
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Bnagajyhem cxsaTawy Y aHIT0CaKCOHCKO] HayL KPMBUYHOT NpaBa, 00jeKTUBHW ENIEMEHT Y
CTPYKTYpPW HexaTa, KOju YCMocCTaB/ba AY>XHOCT MOLUTOBaka 3axTeBa OPUXK/LUBOCTU je
NCK/bYUMBM KPUTEPUjYM KOjU rpagn nojam HexaTta. JInuHe MOryhHOCTM yduMHuoua aa
Y[0BO/bW O6jeKTMBHO MOCTaB/bEHOM CTaHAap4y HUCY of 3Hauaja,*’® wTo npeactasma
3HauajHy pa3nnKy y O4HOCY Ha eBPOKOHTMHEHTAHO yuere 0 HexaTy,*’’ ycnen uera ce
aHr/10CaKCOHCKO CXBaTawe HexaTHe KpuBMLUe 030M/bHO YaarbaBa Of, Hauena nHAMBuayanHe
Cy6jeKTMBHE 04roBOPHOCTU M HEPETKO 03Ha4YaBa OAr0BOPHOCT 3a CaMO NPOY3POKOBakbE.
Mako HexaT noBfaynM OAFOBOPHOCT Mpe CBera 3a HECBECHO OACTyMake 0f
CTaHAApAHOr NnoHallaka Y OAHOCHO] CUTYaUmMju, OH HUje HeCrojuB Cca CBECHUM KpLUEHEM
3axTeBa fyXHe naxmwe.*’® YTBphuBare HexaTa He nogpasymMeBa HYXHO [0Ka3 fa
YUMHMNAL, HMje NpeaBMAE0 OMacHOCT CBOM MOHallawa. LleHTpanHo je nuTame ga nm je
YUMHMMAL, NOLLTOBA0 3aXxTeBe AYXKHOI MoHallara. Kaga ce pagn 0 HEXaTHOM KPUBMYHOM
[ieny cTakbe CBECTU YYMHMOLA He Urpa HWKakBy ynory. IocTojawe Hexata ce M3BOAM U3
3aK/byyKa fja yuMHuIaL, CBoje MnoHallake H1je yCKIaamo ca noHawlaweM Koje ce y faTum
OKO/HOCTMMa OY4eKyje 0/ jeAHor npoceyHor rpafaHnHa.*”® HexaT nocToju vy cuTyaumju
Kafa y4YvMHunaL, norpeLrHo NpoLeryje KapakTep CBOr NMoHallaHa U rPeLLIKOM 3aK/byyyje Aa
npeay3Mame pagre He MmpaTh pusuK MnoBpefyBara MM YrpoXaBata KakBOr MpaBoOM

3awTtuheHor fobpa, an fa je onacHOCT OCTBapera 3aKOHCKOr 6uha Tako Masio BepoBaTHa

4% By, G. P. Fletcher /1971/: cTp. 409; W. Wilson /2008/: cTp. 137; N. Haralambous /2010/: cTp. 66. To je
HaBeno ogpehieHe ayTope Ha TBPAHY fa Ce KPO3 KakrbaBate 3a HexaT y CTBapu 03aKohyje 06jeKTMBHa
0f,roBOpHOCT M ocyda 6e3 kpueuue. Bug. K. Huigens /1998/: Virtue and Criminal Negligence, Buffalo
Criminal Law Review, Ne 2, cTp. 431-432. /I amepunukn Mogen KprMBUYHOT 3aKOHMKa He ogpehyje nspnumnto
Ja Ce uMa BOAMTM payyHa W O YYMHWMOYEBMM CMOCOGHOCTMMA MPUIVKOM MPOLEeHMBaba HeXaTHe
ogrosopHocTu. J. B. Brady /1972/: cTp. 144.

" Mpema peTko 3aCTynaHOM CTaBy, OZrOBOPHOCT 3a HEXaT 3aCHIBA Ce He CaMo Ha [yXHOCTY f1a ce MoLuTyje
3axTeB OPVK/BMBOM MOHalawa Beh KYMynaTMBHO M Ha MOryhHOCTM KOHKPETHOr YyuHMOUa fJa TUM
NpPOCeYHNM MepunumMa yoBosbu, Tj. Of YYMHMOLA Ce OYeKyje He camo fa 6yae ay»xaH seh 1 fa je cnocobaH
(na Mmoxe) fa 6yae naxssusnju. Bug. NcTo, cTp. 113-114; A. Ashworth /2009/: cTp. 187.

4" Mehytum, y nuTepaTypu ce uyecTo cpehe CTaB Ja je Mojam HexaTa MCK/byuuMBo uarpaheH Ha Temerby
HECBECHOT 0fHOLLEeHa NpeMa o6enexjuma gena. Of Tor pelerba nonasu u Mogen KprBnUYHOT 3aKOHUKa Koju
Hexat ofpefyje caMo Yy BapujaHTU HeCBECHOI HexaTa. Mnak, y paHunjoj npakcu cy NpuUCyTHU W Cny4yajesn y
KOjMMa Cy Cy[0BM HEXaTHOM KPMBULIOM 06yXBaTain U CBECHO MpuxBaTawe pusnka. Bug. W. R. LaFave, A.
W. Scott /1986/: cTp. 236-237.

47 D. Ormerod /2011/: cTp. 1486.
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fa 61 61No onpaBAaHoO cnpoBecTn padry.*°

[akne, nako ce Ha NpBK Nornes YMHU Ja je
CNELNPUYHOCT aHIT0CAKCOHCKOr pasMULL/batba O HexaTy WCK/bYYMBO MO/be HECBECHOT
HenpuapXKaBarwa OY>KHOr MoHallarma, M CBeCT 0 MOryhHOCTM ocTBapewa 3abpareHe
nocneauLie MOXe y Kpajr-eM WUCX0ody BOAUTY MPeKopy 3a HexaT, a He 6e3o63upHocT.’®
Krby4HO je cTora nutame fa /v je y4MHuiaL nmao pasyMHOr OCHOBa fa npefysme paghy
npu JaTum okonHocTuma.*® HenoluToBate 3axTeBa fAy)XHe NaXwbe je KapaKTepucTuka
HeXaTHOr MoHallaka KOjy Harnawasa W eBPOKOHTWHEHTa/IHA KPMBUYHOMpPaBHA MuUcao, a
KOja jejHaKo Bpefy W 3a HECBECHU U 3a CBECHWM HexaT (3a pas/nKy Of Halle Teopuje Koja
[Y>XHOCHO MOHallake Be3yje caMo 3a HECBECHW HeXar, U TO Ha NnaHy KpuBuUe, LOK je TO
NUTamwe Yy KOHTUHEHTA/IHOj EBPOMM HECMOPHO Y OKBUPY HENpasa).

Moryhe je paa yuuMHunay Oyfde CBecTaH PW3MYHOCTM CBOM MOHallaka, Tj.
MOryhHOCTM ocTBapewa 6vha KpuBUYHOT [ena, a fa unak He noctyna 6e3063vpHo, Beh
HexaTHO. be3063MpPHOCT YKby4yje 06jeKTUBHY OLLeHY CY6jeKTMBHO MPEMno3HaTOr pU3MKa.
Hexat yk/byuyje 06jeKTUBHY OLIEHY 006jeKTMBHO NPeno3HaT/bMBOI pu3mnKa. Harnacak je Ha
CTeneHy HeonpaBfaHOCTW  (Hepa3yMHOCTW) YYMHMOYEBOr MOHawwawa. PopmasHo,
YUMHWMAL, MOCTYyNa HeXaTHO ako 61 pasymaH nojefuHal, npy AaTum OKOSIHOCTMMa a) 61o
cBectaH MoryhHoCcTM ocTBapewa 6uha KpuBMYHOr Aena u 6) 360r Tora He 61 Npeays3eo
pagwy (ogyctao 6v o npedysvMMarba pagre). Huje npecygHO Aa M je KOHKPETHM
yumHunay, 6uo cBectaH oOnacHOCTW, Beh je K/byYHO TO [a HEroBO [MoHallake He
33/10B0/baBa 3aXTeBE OYEKMBAHOT MOoHallara. ®® inak, npuxBsaTare 1 CBECHOT HexaTa Kao
BapujaHTe O0BOr 00/MKa KpuBMUE OWTHO OTeXaBa pasrpaHuyere u3Mehy nojMoBa

6€3063MPHOCTU 1 HexaTa.

480 R, Card /2010/: cTp. 102; D. Ormerod /2011/: cTp. 128.

8L By, P. H. Karlen /1978/: cTp. 223-224.

482 A P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 151.
“8 eTo, cTp. 152.
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1. Kputepujym yTBphrBara cTaHfapAHOr noHallarma

3aK/byyak fa je yumHmnaL, HexaTHO 0CTBapyo efleMeHTe KPMBUYHOT Aena A0HOCK ce
HaKOH yrnopehuBama YUMHMOYEBOT MoHaLlaka W NoHallamwba Koje ce y AaTUM OKOJTHOCTMMA
oYeKyje 0 pa3yMHe, caBecHe U Naxsbuee 0cobe,*® 1 Tek HaKoH oLeHe Aa yunMHWNaL, Huje
MCNO/bUO BGPMK/BUMBOCT KOja Ce 0f Hera 3axTeBasa. AKO YYMHWNAL, HE WCMyHW OBe
MPOCEeYHe 3axXTeBE 3aMMULL/bEHOI NNLA, HEroBO MOHaLLaHke Ce OLeHYje Kao HeOPUK/LUBO,
Henax/bnBo.*® MehyTum, ako Beh HexaT 3acHMBa NPeKop W NpeAcTasB/ba 06K KPUBMULIE,
0TBapa Ce MuTawe [a M Ce Heke MnocebHe KapaKTepUCTMKe camor yymHuoua (herose
MeHTaJlHe U/ U3NYKe KapaKTepuCTuKe) y3umajy y 063up MNPUIMKOM MocTaB/bakba
CTaHAapAa NoXerbHOr MoHaluama.*®® Kog apyrux 061m1ka KpuBuLE HWje JOBO/LHO Camo
YTBPAUTM f[a je YuYMHWnal, oCTBapuo 3abpaweHy nocneauuy, Beh M ga je vMao
ofrosapajyhn Cy6jeKTUBHW OfHOC MpeMa Y4MkEeHOM fAeny, Koju ce pediekTyje Kpo3s
MCMXOMOWKN W/MNM BONYHTApUCTMYKM CyncTpaT. Ha HMBOY HexaTa 0f YyuumHuoua ce
3axTeBa MOHallake Koje OM WUCMO/bMO HEKO ApYrW, pasymMHO OpPVXX/bMB NpW AaTuM
OKonHocTuMa. [OK jefHa rpyna aytopa cmaTtpa fa camo MoHallake Koje He WCnyHasa
cTaHAape O4eKMBaHOr Y cebn HOCK CTUIMY U 3aCHMBA NPEKOP, a Koje Ce rpagun Ha TeMesby
OMLLTWX 0COBMHA CaBECHOT U NaX/byBOT MojeanHua,*®” gpyra rpyna nonasw og yobuuajeHe

Cy6jeKTMBMCTMYKe OpujeHTaumje common law-a n nHcucTupa fa Kanyn 6yae CKosaH Y3

84 Y aHrII0CaKCOHCKOj Teopuji Ce CTaHAapAHO MoHallarme TpaauumoHanHo oapehyje Kpo3 kanyn T3B.
pasyMHe ocobe (reasonable person). Beh gyro npasHWLM MOKYLUIABajy Aa NpeuusHo ofpede nojam oBor
cTaHfappa. J. Dresser /2001/: cTp. 131.

%5 1. Bykosuh /2008/: cTp. 241. ,, KpuTepujym je HOpMaTVBaH U He NpefCcTaB/ba CTaTUCTUYKN NPOceK. AKO
CY Y HEeKoM nocny cybjekT BehMHCKW a/bkaBW, HeypefHW W HecaBeCHW, TO Hehe MOMepWUTU cTaHAapa
6pvX/bMBOCTY 'Npema gone’.” VicTo.

% Hnp. ako je yumHMnaL, nuLe CKPOMHOr 06pasoBarba UMK cnabuje U3paxeHe UHTENUTEHLMje OH MOXe
cMaTpaTi fia MMa npaso fa Ce CTaHAapAHO NoHallakme pasyMHOr MojefvHUa [0Befie Y Be3y Ca HeroBum
ocobuHama, Tako Aa To Byze NpoceyaH YOBEK CAMYHON HMBOA 0Opa3oBara U HTenureHuumje. Bug. J. Dressler
/2001/: cTp. 132; Bua. P. Westen /2008/: Individualizing the Reasonable Person in Criminal Law, Criminal
Law and Philosophy, Ne 2, cTp. 152-155. Bnasiajyhe yuyete y HEMauKOj HayLy KPMBUYHOI npaBsa rnonasu of
CTaBa Ja Ce Y U3BECHOj Mepy YUMHMNOUEBE NHAVBUAYaHE KapaKTepUCTUKE MOPajy Y3eTu Y pasmatparbe, Te fa
jefHocTaBHO mMopeherbe YYMHWMOUEBOr MOHAllawka ca Moryhum noHallawem GpyXX/bMBOM NOjeAuHLA Huje
[0BO/BHO 3a KpUBMYHY KasHy. T. Hornle /2008/: cTp. 8.

8" Nla 61 ce npaBuna pasnuka 1smehy 403BO/LEHNX U HE03BOLEHMX PU3MKa Tpeba opMynamcaTi Npasmno
Koje he GUTU NPMMEHBLMBO Ha CBE /byfe Y UCTOj cuTyaumnju. G. P. Fletcher /1971/: cTp. 434.
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y31Matbe Y 0631p M IMYHINX 0COBMHA KOHKPETHOT yunHuoua.*®® MpuxsaT/busum ce unHm
cTaB fa Beh MPWAMKOM MOCTaB/batba OMLWITEr 3axTeBa KOjU Ce O4eKyje Of NpoceyHor
nojeanHLa Tpeba M3BPLUMTY , MHAMBUAYaIN30Bare npoceyHocTn,*® Tj. ysetn y 063up
NHAMBUAYa/IHE KapaKTepUCTMKe caMor yumHuoua (Bug, cnyx, yspact).** Onpasparbe 3a
TakaB CTaB Tpeba BUAETW Y UMHEHULM Aa aHII0CAKCOHCKO KPVMBMYHO NpaBo, Mo npaswuny,
He BOAM padyHa O SMYHMM MOryhHOCTMMa M Cnoco6HOCTMMA y4YMHMoUa fa YA0BObU
3axTeBMMa OGPVXX/BMBON MOHAaLLAHa. Y aMepuyKoj nntepatypy ce 06MYHO Nosasn og Tora
fa ce (PM3nNUKe KapaKTepucCTWKe yduHMoua y3uMajy Yy 063up npunnkom ofpehusarba
yo6UUajeHor MoHallarba, [OK Ce MCUXWMYKEe OA/MKE YumHuoua 3aHemapyjy.*™ To moxe
CHM3UTW Npar OYeKMBAHOI MOHallawa ako je pey O YUYMHUOLY KOf KOjer MoCTOju Heku
HefoCTaTaK MM MCMOTNPOCEYHe OCOOMHE, ann UCTO Tako OBaj NPUCTYN MOxe uhu K
MPOTMB KOHKPETHOT YYMHMOLA, Y CUTYaUMjU Kaja Cy HeroBe Croco6HOCTUN U3HAL, NPOCEKa.
YunHunay, Moxe MocefoBaT Heka NnocebHa 3Hamwa Koja Ce He 04eKyjy of npocevHor
nojeavHua, anm he oHaa yobuuajeHo MoHallawe y AaToj cuTyaumju 6UTN yKanyn/beHo Y
cKfafly ca BULWMM CTaHAapAoM. Tako ce Of HNp. NpoecMOHaIHOr BO3a4va HaTMPOCEYHNX

KapaKTepUCTUKA MOXE OYEKMBATK Aa M3GerHe Hesrogy y CUTyaLuju Kafa npoceyaH Bo3ay

“8 Bug. A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 154. OHo wWTo je apyrauuje y
KOHLLENTY HexaTa aHr/10CaKCOHCKOT 1 eBPOKOHTUHEHTA/THOT KPUBUYHOT Mpasa jecTe TO LUTO aHr10CaKCOHCKU
rojam HexaTa He MouyvBa Ha NoBe3MBaky 06jeKTUBHOT M CY6jeKTMBHON ycnoBa (AYXXHOCT 1 MoryhHocT), Beh
je 3acHoBaH Ha 00jeKTMBHOM CTaHAapAHOM MOHallakwy Koje ce y [aToj CUTyaluju oYekyje of npoceyvHor
nojeauHua. Taj cTaHaaph je reHepasHo uctu 3a cse. Bua. R. Heaton, C. de Than /2011/: cTp. 75. [a je
CTaHAapAHO MoHallakbe HavyesHoO MCTO 3a CBe, MoupTaBa W €BPOKOHTUHEHTANHA HayKa, a/in Ce TO NuTakbe
pasmaTpa Ha HMBOY Hemnpaea KpUBMYHOT fena.

“89 3 CrojaHosuh /2014/: cTp. 180.

9% TaksoM npuCTyNy 0froBapa eBPOKOHTUHEHTAIHO oApelMBarbe TUMA NaXHbe Ha HUBOY 06jeKTUBHOT 61ha,
Koje nonasu of Tora fja ce u Croco6HOCTN KOHKPETHOT YYMHMOLA Y3uMajy Y 003Up NpUIMKOM yTBphMBata
noBpefe Ay>XHe naxke (Teopuja 0 MHAMBMAYANHO] NOBPeAn AyXKHe naxHe). OBOM yueky Ce Npuroeapa ga
UCyBYLLE NEPCOHANM3Yje HeMpaBo, YnMe ce rybu jacHa rpaHuLa y ogHocy npema Kpmsuum. Bug. V. Bykosuh
/2008/: cTp. 243-249. Y aHINOCAKCOHCKOj NMTepaTypy je MPWUCYTHO W cXBaTawe fAa ce ofpehmBare
CTaHAapAHOr MOoHallakba Ha MiaHy HermpaBa 3acHMBa Ha OMLITKM, MPOCEYHUM KapakKTepucTukama, rae ce
YUYUHMOYEBe 0COOMHE (MaHe) He y3umajy y 063up. HacynpoT ToMe, nepcoHanu3auuja ctaHaapia pasymHor
nojeuHLA Kao Mepuna BpLUKM ce Yy OKBUpY Kpusuue. P. Westen /2008/: cTp. 141. To je cxBaTawe Y OCHOBU Y
cknagy ca Bnafajyhum y eBpOKOHTUHEHTA/IHOj HayLM KPUBMYHOT NpaBa, Koje nosasu o4 Tora fa ce Ha HUBoY
6uha yTBphyje cTaHaap4HO AY)KHO MOHallare MPOCEYHO CaBECHOT M MaXK/bMBOI MPeACTaBHUKA Kpyra Kojem
npunaga y4ymHwunay, AoK ce Ha nnaHy KpMBULIE UCMINTYje Aa Nn je y4nHunaL, oBe 06jeKTMBHE 3aXTeBE MOrao
Aa nenyHu. N, Bykosuh /2008/: cTp. 241.

“91 Byg. J. Dressler /2001/: cTp. 132.
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TO He 6U 6MO y CTawy. McTnye ce Aa je OBO MCNpaBaH HauuH [a ce yOnaXu CHaXKHO
n3pakeH 06jeKTUBMCTUYKM NPUCTYN Y MaTepmju Hexata. %

Moryhe cy ctora aBe BapujaHTe: 1) (HaTnpoCeYHW) y4uuMHMNaL, Koju rnoceayje
nocebHa 3Hawa U 2) cuTyaumja Kaga yymHunay, Huje cnocobaH Aa npenosHa peneBaHTaH
PU3MK.

1) Kaga yuuHunay mma nocebHa 3Hawa Koja Cy W3Ha[ O4YeKMBaHUX, OHAa ce
nocTae/ba NuTake ga M 6U NpoceyHa, pasymHa ocoba ca TUM 3HaweM (Koje rocenyje

yunHunay)*®

mMorfia fAa u3berHe BpLUere KpWBMYHOr fena. [lakne, HaTMnpoceyHe
CNOCOBHOCTM NMOAVKY Mpar O4eKMBaHOT NoHalLaka.*™* Ha npumep pykoBare peBonBepoMm
KOoje MOXfa He NpefcTaB/ba HeXaTHO MOHallawe Kafa je pev O NpoCce4yHOM rpahaHuHy,
noctahe rpy6 HexaT ako je Yy MuTakby MOHallawe CTPy4raka 3a BaTpeHo opyxje. C
0031poM fa cy HexaTHa Aena yecta y caobpahajy, Road Traffic Act [1988] MHKpMMUHMLLE
ornacHy BOXHY 1 npefsuha aa Npuankom of/lyydmnBarba fa v je Bo3ay 0CTBapmo obenexja
OBOr AeNVKTa, CTaHAap4 NpeacTas/ba ,,0HO MOHaLLake Koje Ce 0YeKyje 0ff KOMMETEHTHOT U

NaXkK/bUBOI BO3aya,” anv fJa he ce BOANTK padyyHa HE CaMO O OKOJ/IHOCTMMa 3a KOje ce

492 A, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: ctp. 155. Amepuukn Mogen KpunsuuHor
3aKOHMKa u3rneda aa octaB/ba MPOCTOP 3a UHAMBMAYaNU3aumjy, NOWTO ce y aedmHuumjn HexaTa (8 2.02[a])
ynyhyje Ha cuTyaumnjy y Kojoj ce Hanasu yumHWunay; unak, OKO OBOI MuTawa He MOCTOju carfiacHocT. T.
Hoérnle /2008/: cTp. 24.

“%8 HapounTa 3Harba YUMHIOLA Ce Y eBPOKOHTUHEHTATHOj AOKTPUHI Y3UMajy Y 0631p Mpu OLEHU 06jeKTHBHE
npessuamsocTy nocneguue. Bug. V. Bykosuh /2008/: cTp. 234-235.

49 W. A. Seavey /1927/: Negligence — Subjective or Objective?, Harvard Law Review, Ne 1, cTp. 13. OBo je
CXBaTare MPUCYTHO 1 Y HEMAYKOoj IUTepaTypu. 3aMMUC/IUB je Cyyaj vua Koje MOBPEMEHO paamn Kao KoHoGap
Y pecTopaHy, a Koje Kao CBpLUEHU CTYyAeHT 6uonornje 360r HapPOUUTOr 3Hakba Npeno3Haje fa je nevypka Koja
je nocny)keHa roctMma OTPOBHa, Na UMaK MOCAYXMW FocTe canaToM Koja je Hapy4yeHa. Peluere 0BOr ciydaja
3aBUCK 0f, HauMHa Ha koju he 6UTKU onucaH CTaHaapa 6pyKBMBOCTU. poceyaH, Naxmbue, KOHObap 61 rocte
MOCNYXXMO CaiaToM, an KOHOBap Koju je Npu TOME 1 CBPLLEHM CTYAEHT B1onoruje nocegyje 3Hake Koje Huje
HEOMXOAHO 3a CoUMja/iHy YNory Yy Kojoj ce npoceyaH KoHobap Hanasu. [a nu he KOHUEenT ,,Maxbueor
KOHObGapa“ Kao TakBOT UCK/bYUUTU OfFOBOPHOCT HATMPOCEUHOT y4mHmoua? Mpema ogpeheHnM MULLIbeHMMA,
OArOBOPHOCT M3BMpE CaMO Y CAlyyajy Kafja yYyumHual, He NocTyna y CKagy ca 3axTeBuMMa Kojy Hamehe
couujanHa ynora y KOHKpPeTHOM ciydajy. Of MpoceyHo Max/byBOr KOHoGapa ce He O4YeKyje Aa Haasvpe u
KOHTpoOnuLe paf Kysapa. Monasehn of OBOr cxBaTawa, yuumHuiay y npehallibem npuMepy He 3acnyxyje
OCyAy W M3puMLake KPMBUYHE KasHe. Mnak, NpeTeXXHu je cTaB fa MojaM COLMjasiHOTr Kpyra KoMe mpunaga
yUMHUNaL, He Tpeba Tako PeCTPUKTUBHO 0apeauTu. MpuxBaT/buBuje je CTaH4apAHO NOHaLLake OAPeANTH He
Y CKnagy ca NoHallawem MPOoCceYHOr KoHobapa, Beh cTyaeHTa 61M0Nornje Koju NoOBPEMEHO paay Kao KOHoGap.
T. Hérnle /2008/: cTp. 10. Y jyrocnoBeHCKoj nMTepaTypu CAMYHO 3aKbyyyje HoBocenel,. Hehe ce 3axTeBaty
UCTa NaXkkba 0f, leKapa crneyunjanncTe 1 nekapa onwTe npakce. M. Hosoceney, /1985a/: ¢Tp. 1291.
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OYeKyje fa Ux yunmHunay, 6yge csectaH, Beh 1 OHMM OKONHOCTMMA KOje cragajy y nocebHa
3Hamwa yumHuoua. Tako, y cnydyajy fa je yuyvHunal, cBecTaH oapeheHMX OKO/THOCTU Koje
HWCY AOCTYMHe MPOCEYHOM BO3ady, KpmBMLa yumMHuoua Hehe GUTU UCK/byYeHa 3aTo LUTO
3aKOH npeasvha ga ce nMaxa Mopa MOKMOHWUTU M YMkbeHMLaMa Koje ynase y nocebHa
3Harba yunHuoua.**

2) CnoxeHuje je NnuTare da 1M Kputepujym yTephurBarba Hexata Tpeba aa nohe u
04, WHAMBMAYaNHMX CMNOCOGHOCTM Ccamor yuuMHuoua pfda Oyade cBectaH MoryhHocTw
HacTynarba 3abparbeHe nocneamue (4a NnpenosHa pU3MYHOCT CBOr NOHallawa). Y CKnagy ca
TPaguLMOHAIHO 3acTymaHUM CXBaTakbeM, HernocTojabe MOryhHocTu pga ce Y[oBO/bU
06jeKTVBHO MOCTaB/bEHMM Mepu/vMa MoHalawa He npefcTaB/ba Ba/baH pasfor 3a
OTKNarbatbe 0f4roBOpHOCTM. CXOAHO TOMe, HEMOTrYhHOCT yYMHMOLA Aa YAOBO/bU ONLITEM
3aXTeBY YMPOCEYEHOr GPUX/LUBOT MOjeAVHLA He MpeAcTaB/ba M3BMHbaajyhu pasnor.*®
Tako 6K ce cMaTpao KpvBMM 3a AENUKT Yy caobpahajy Bo3ay MOYETHUK, KOjU je AoAdyLue
yrnoTpebuo cBe CBOje BELUTMHE M MaXhy, KOjU Ce MHaye MOry O4ekmBaTW 0f 0cobe ca
Ma/IMM UCKYCTBOM Yy BOXHM, an KOjU HMje MOLITOBAO 06jeKTUBHO MOCTaB/beH CTaHAApA
MoHalawa Yy AaTum okonHocTuma.*®’ Cygcka npakca wnak npucTaje Ha y6nakasarbe
CTPOrocTn 06jeKTUBHOI TecTa Y OIHOCY Ha NOCe6HY KaTeropunjy yunHunaua. bapem kaga je
pe4y 0 MaJlofIeTHUM Y4YMHMOUMMA MpuxBaTa ce fAa O00jeKTMBHO MEPWIO MOXESbHOM
noHallaka 0y/e 3aCHOBaHO Ha 0COBMHaMa pa3yMHe 0C06e UCTUX roAMHa Kao MU YYUHMAALL.
MehyTunm, rnacHe Cy U KpUTMKe aa 61 ce Ha Taj HauMH ocnabuna KasHeHa NonuTUKa y

06/1aCTN HeXaTHOT MoHallaka. MojeanHN ayTopy ce 3anaxy 3a To Aa 06jeKTUBHM CTaHAapa

4% D. Ormerod /2011/: cTp. 148. YKOMMKO YUMHWUAAL, He 3HA 3a YWH-EHWULLY Aa MPUAVKOM HArfor Kouera
[0nasn [0 OKpeTaka BO3WMa YAECHO, HE MOXe Ce CMaTpaTu Aa je HeroBo MoHallawe Yy caobpahajy onacHa
BOXHa; &/ Kafla jeJHOM CNo3Ha TakBy YMHEHULY, HEroBO NoHallawe ce Beh MoXe onucaTyt Kao LOBO/bHO
3a nocTojarbe AeNMKTa. Y HEKOMMKO CKOPWX Cy4ajeBa HarnaweHa je notelwikoha yTephuBatba 06jeKTUBHON
TecTa y cuTyaumjama kafja Bo3ay mocefyje HaTMpOCeYHe CMOCOBHOCTM ympaB/batba MOTOPHUM BO3WJIOM.
AnenawumoHn cyg je NoTBPAMO Aa je TecT 0bjekTmsaH (Bannister [2009]). Bnasajyhe peluere unak nonasm o
TOora Aa ce HaTMpOCeYHe CMOCOBHOCTY YYMHMOLA He y3uMajy Y 063Mp Kafa je pey 0 OMacHOj BOXKkM. TBPAM
ce Ja y3uMare Y 063Up 1 TUX CNocO6HOCTM He 61 BUIo y cKNagy ca 3aKOHOM KOju NOoCTaB/ba 06jeKTUBHM
TECT KOMMETEHTHOr M MaX/bUBOr Bo3aya. OHe HWUCY pefieBaHTHE 3a TECT OMACHOCTM 3aTO LUTO Ce Tu4y
CTaHJapia KOMMETEHTHOT U NaX/bMBOT BO3a4a, a He 3Haka 1an 0KonHocTu. cTo.

4% A, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 155.

“7D. Ormerod /2011/: cTp. 148.
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Oyfe Tako ogpefheH fa BaXHY ynory urpajy v ogpeheHn HefocTauy yumHuoua, Koju Hucy
pe3ynTar HeroBe KpuBMLe, a Crpeyasajy ra fa ce rnoHawla Ha noXesbaH HayuvH. To 6m
3HauMno Aa ce ogpeheHe KapakTepuCTuKe yumHuoua (y3pacT, BMA, CAyX WTA.) cmatpajy
pasnorom Koju ra n3BMHbaBa LUTO CBOje NOHallabe HUje YCKNaamo ca o4ekmBaHuM. [JoK ce
HEKW ayTopu 3aaxky 3a 06aBe3HO Y3Matbe Y 003UP NMUYHUX KapaKTepPUCTUKA YUMHMOL,
Kako TeNecHMX Tako W WHTENEeKTyaHUX, Mpakca HWje jacHO Yyobnunumna Takas
kpuTepnjym.**® Ha nuHnju Takeor Mepuna cy Heke ofnyke BpxoBHor cyda KaHage, fOK je
npakca y AyCTpaiMju HauyeNHO 3aHemapuBana Cy6jeKTMBHE OCOOMHE KOHKPETHOr
yumHuoua. ¥ EHrneckoj uma mano ogsyka Koje 6v npefcTas/bane noysgaH y3op y OBOj
maTepnjn.*®® Ynag/us usysetak Koju nonasu Of OBOr CXBaTatba Y E€HI/IECKOj CYACKO]
npakcu npeacras/ba cny4vaj Hudson [1966] rae je HenocTynawe Yy CKiagy ca 3axTeBunMa
AY>KHOT MOHallaka Koje Ce O4YeKyje 0f NPOCEYHO MaX/bMBOr rpahaHnHa NpoLeHKBaHO
KpO3 ONTWUKY JIMYHWUX CMOCOOGHOCTM YuMHMOLA Aa Ce MoHala Ha OYeKMBaHU HauuH
(yunHmnay, moxga 360r orpaHuyeHe UHTeNUIeHUM]je, U HEKOT APYror HefocTaTka Huje y
CTatby Ja Y/I0BO/bU 06jeKTUBHUM 3axTeBMMa 6puxsbnBocTy).>® OBO NTarbe Yeka KOHAYHO
paspeLlere 0f CTpaHe HajBuLUe CYACKE MHCTaHLe, Mako Ce TakBe Ha3HaKe MOry BUAETU Y
nojeanHnM ognykama foma nopgosa.”®t Mnak, y nMTepaTypu je NpUCYTHO CXBaTare Aa
ofpeheHn (U3NYKM HeaocTauyM yumHMoLa 360r KOjUX HMje Morao Aa ucnowTyje
06jeKTMBHO NOCTaB/bEHE 3aXTEBE AYXKHE NadXKe (HMP. YYUHMAALL KOju je Cnen n Koju ycneq,
TOr XeHAMKena Huje y CTawy [a Mpeno3Ha pu3vMK oapeheHor mnoHallawa) WCKbyYyjy

HexaTHY 04roBopHocT.>*

“%% HecriopHo je aa HeAOCTALW KapaKTepa yUMHIOLA HIKafja He UCK/byuyjy OArOBOPHOCT 3a HexaTHo aeno. T.
Hérnle /2008/: cTp. 26.

49 A, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 156.

*© D, Ormerod /2011/: cTp. 149.

%1 Bya. A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: ctp. 157. Mojeankun aytopw
3aroBapajy [fpyrauumje rnefiake Ha nojaMm Hexara. Tako XapT (Hart) cBojum nornefom YuHW K3y3eTak y
OAHOCY Ha YCBOjeHy CYACKY rMpakcy Kaja je ped 0 HexaTy. OH npeffiaxe HanyliTakbe 06jeKTMBHOT
MMMEePCOHA/IHOT CTaHAapAa Koju He y3uma y 063up UHAMBMAYaNHe HeJoCTaTKe fa ce MOLTyje cTaHAapAHO
noHawae. MNpeMa OBOM CXBaTary, HeXaT onpasAaBa KpYBMUHY KasHy CamMO ako je yumHWal y ckiagy ca
CBOjUM MEHTa/IHMM CMNOCOGHOCTMMA MOrao fa MCrowTyje 3axTeBe 6pmxbmBocTv. Bug. D. Ormerod /2011/:
cTp. 153.

02T Hérnle /2008/: cTp. 25.

131



2. BpcTe HexaTta Y eHr/1eCKOM KPUBMYHOM MNpaBy

Y Hayum Cy peTKu ayTopu Koju 6paHe CTaB [a Ce Hexar Kao popma KpuBMLEe He
MOXe CTerneHoBaTW. Bnafajyhe je MuLL/berwe Aa Ce rpellka KOjomM yduHuial, OAcTyna of
CTaHfapfa [AY)XHOr MoHalawa MOXEe W KBaHTUTaTUBHO u3pasutu. Buwwn cTeneH
MOryhHOCTM OCTBapewa OMnacHOCTW, Kao M Beha CMOCOOGHOCT yuuMHMOUA [fa MNpernosHa
PU3NYHOCT CBOI MOHAllawa W YAOBO/bU 3axTeBUMa OPVX/BMBOCTU KOjU Ce Mpes Hera
nocTae/bajy, 3Haunhe 1 jaum NPekop Koju My ce MOXe ynyTUTU. AKO Ce Hexar nocmarpa
Kao HenocTynawe Yy CKagy ca 3aKOHMMa OGpMX/bMBOCTM jacHO je fa Ce TeXWHa Hexara
MOXe CTerneHoBaTW. [JJOK HEKO caMO He3HaTHO OACTYMa Of, YC/0Ba MOXe/bHOr MoHallaka,
[IPYTY CBOjIM MOHALLAHEM MOXe 3HaTHO 0CTaTV! UCMOZ TPaKEHOT cTaHAapaa. ™

HacynpoT eBpPOKOHTMHEHTA/IHOM Y4eky KOje MpaBu pasvky u3mMehy cBecHor
(luxuria) 1 HecsecHor HexaTa (negligentia),®® aHrNOCaKCOHCKO KPMBMYHO MpaBO Mo/asu
of rpahaHcKonpasHe fieobe, Koja 3a KPUTEPUjYM y3uMa TeXUHY HexaTa.™ Y eHrneckom
KpPMBMYHOM MpaBy nocTtoje Ae (hopme HexaTa: obuyaH (ordinary negligence) n rpy6

(Texak) HexaT (gross negligence).”® Texak HexaT MOBAauM jaun CTereH mpekopa, jep

% D, Ormerod, K. Laird /2015/: cTp. 168.

%% OBa nogena He u3pakaBa KBAaHTUTATUBHY PasfnKy M3Mehy O6MMKa HexaTHe KPUBMLE, Tj. OHa Y
€BPOKOHTVMHEHTA/IHOM KPWBWMYHOM MpaBy C/YXXW Mpe cBera ToOMe fa ce omoryhu pasrpaHuyerse nsmefy
YMULL/baja U HexaTta (eBEHTYa/lHM YMULLbaj U CBECHU HEXAT) U M3Mel)y Hexara W ciy4aja (HeCBECHM Hexart U
cnyyaj), a He Ja ce oBe (POPMe KpKBMLE NOCTaBe Y OAHOC TeXer U nakwer 0bavka kpusuue. 3. CtojaHoBuh
[2014/: ctp. 178-179. cTuHe pafun, MawMHCKO rfefuLlTe rnonasu of Tora fa je CBECHW HexaT YBEK TeXu
06/MK KPMBULIE Of HECBECHOT HexaTa, jep Of OHOT YYMHMOLA KOjW Mpeno3Haje onacHOCT CBOr MoHallakba
oyekyje ce joww Beha onpesHOCT y npefy3vMawy paghe. Bnagajyhu je cTaB vnak fa U HeCBECHU HexaT Yy
33BMCHOCTW O[] OKOIHOCTW Cflyyaja, MOXe MpefcTaB/baTyi NOAOTY 3a jaye M3PaXKeH MPeKop YYMHWOLY Of
CBECHOI 3aHeMapvBatba pusnka. TO je cxBaTare NMPUCYTHO W Y aHIr0CaKCOHCKOj Nintepatypu. Moxe ce
TBPAMTU [a YYMHWNAL, KOjU CBECHO MpuxBaTa He3HaTaH PU3MK 3ac/yXyje Marui MPeKop 0f, OHora Koju
YOMLITe He MPeno3Haje pM3NYHOCT CBOr MoHalama. A. Ashworth /2009/: cTp. 187. CynpoTHO, Aa je CBECHU
HexaT Texu 06nnK Kpueumue TBpan KapneH. Bua. P. H. Karlen /1978/: cTp. 223.

%% OB0 pasnMKoBarbE je KapaKTepPUCTUYHO U 3a Hallly KpUBUYHOMpaBHy Teopujy. Bug. W. Bykosuh /2009/: O
MojMy HexaTa W HerosuM rojasHUM obnmumma, y: CTame KpuMmuHanuTeTa y Cpbuju 1 npasHa cpeicTsa
pearosawa. 3. aeo. (yp. b. Urwatosuh), beorpag, ctp. 254-255. Buwe 0 nojMy Hexata (Henaxwe) Yy
rpahaHckom npasy Buf. M. KapaHukuh Mupuh /2009/: cTp. 187-220.

%% MpucyTHO je 1 cxBaTarbe Koje Nonasy 0f PasMKOBarba CBECHOT 11 HECBECHOT HexaTa, anv Mpe CBera Ha
nnaHy TeXWHe MNpekopa KOoju Ce YUYMHMOLY MOXe YNyTUTW. Y MNpBOj CUTyauuju HexaT YCrnocTas/ba
HenpeaBuhare 3a pasyMHOr nojeauHua npefBuaMBe ONAcHOCTW, AOK APYrM O6AMK mnpema MojeauHUM
MULL/bEHbUMA MPeACTaB/ba TEXM 06AMK CKPUB/BEHOr MOHaLama, 360r Tora LWTO je YyuHunal, CBecTaH
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npeacTas/ba rpyobo 3aHeMaprBakbe AY>XXKHOCTU yobmyajeHor noHallaka (M BeoMa je CamnyaH
06jeKTVBHOM KOHLLENTY 6e30631pHOCTY). OBMYaH HexaT je u3pa3 MpoceyHe Henaxme.>"’
He nocToju jacaH KpuTepunjym 3a pasfBajatbe OBUX 06/IMKa PasIMUUTUX MO UHTEH3UTETY,
Beh je TO CTBap NPOLIEHe Y CBAKOM KOHKPETHOM cnydajy. OBO pa3/imkoBawe 06MYHO 1 HUje
HEOMX0AHO NpaBuTK aa 6y ce MOTBPAMIA OAMOBOPHOCT YYMHMOLA, NMOLWTO je Kog BehuHe
KPMBUYHUX Jena Koja MMajy U HexaTHU 06K, [OBO/baH 06MYaH HexaTt (HapaBHO Aa je TOo
Pas/IMKoBatbe UMak 6UTHO, Ha NnaHy oAMepaBarba KasHe).”® MprMep KPUBUYHOT fAena KOg
KOr je [0BO/baH 0O6WMYaH HexaT je HemaXK/bMBO ynpaB/bakbe MOTOPHMM BO3WIoM (driving
without due care and attention, s. 3 Road Traffic Act [1988]); yuvMHunay BpLIM Aeno
NpaB/betEM PELLKE Y TOKY BOXHE KOjy 61 pasyMHO NaXk/byB M 00yyeH BO3ay n3berao;
OPYTMM peymma, HauvHOM BOXHE KOjU YK/byuyje pu3MK MoBpede Koju 6u pasymaH
nojeauHaL, cMaTpao HeonpasgaHuM.>® MoHekas, 06uyaH HexaT Hehe 6UTU [OBO/bAH Aa 6u
CybjeKTBHa CTpaHa fena 6una ucnykweHa. 3akoH O caobpahajy Ha nyTeBMMa Takohe
caflpXXn [EeNMKT 3a KOju je HeonxofaH rpy6 HexaT Kao 06/MK KpuBuLe (OracHa BOXHaA,

Koja MOCTOj/ aKO HauMH Ha KOjy YYMHWMAL, yrpaB/ba BO3WIOM Naja Aaneko UCMog HaumHa

MOryhHOCTM oCTBapera 6uha KpMBMYHOT Aena, aiu CBOjOM pafHOoM 3a0CTaje 3a CTaHAapAHUM NOHallaHkeM y
[aToj cuTyaumju, jep nponywTa Aa npeay3Me OYeKrBaHe KoOpake fda OmacHOCT OTKIOHM. Bua. N.
Haralambous /2010/: cTp. 66.

7'y KpuenuHom npasy CA/L Bnajajyhu CTag nonasu o Tora fia 061uyaH Hexar npeacTas/ba [0BO/baH YC/oB
3a 3aCHMBarbe 0ArOBOPHOCTM Y rpafjaHCKOM NpaBy, [OK Ce Yy KPUBMYHOM MpaBy Tpaxku rpybo oAcTynarbe 0f
CTaHfapja naxwe, Na ce YecTO roBopy O KPMBMYHOMPaBHOM HexaTy (criminal negligence). MNoHekap ce
KopucTe 1 n3pasu gross negligence u culpable negligence. Bug. W. R. LaFave, A. W. Scott /1986/: cTp. 235;
H. Wallace, C. Raoberson /2012/: cTp. 43. 1 Mopgen KpuBnyHoOr 3akoHMKa Hexat (cBofehm ra NCK/byunBo Ha
BapujaHTy HeCBEeCHOr HexaTta) fedvHuie y Tom cmucny. J. Hall /1963a/: cTp. 632-634. Y KaHagu ce n3pa3
criminal negligence KOpUCTW Kao CMHOHMM 3a Mnojam 6e3063mMpHocTU. Bug. E. Colvin /1982/; cTp. 348-350.
Buwe o nuTawy HexaTHe OArOBOPHOCTM Y KaHafCKOM KpuBMYHOM npasy BuAa. B. M. Baker /1987/: Mens
Rea, Negligence and Criminal Law Reform, Law and Philosophy, Ne 1, cTp. 53-88.

% R. Heaton, C. de Than /2011/: cTp. 74.

% y 0BaKBMM M CNYHUM CNyyajeBMMa CMaTpa Ce Ja HexaT He NpeAcTaB/ba 06nuK Kpueulge, Beh dopmy
noHalawa. Pey je 0 T3B. A€NaTHOCHUM KPUBMYHWUM AeNMa, Kaja Ce HexaT 0HOCU Ha Camo NOHaLlame, a He
Ha 0fHOC Npema NocneauLy UM OKONHOCTUMMA Aena. Kao npumMep ce HaBOAM HEMaXK/bMBa BOXH:A, Mg je cama
pafa M3BpLUEHa MHKPUMMHMUCAHA 1 NoApa3yMeBa Aa je YYMHUMAL, BO3MO Ha HaYMH KOju je UCMOog cTaHaapaa
KOju ce ouekyje of npoceyHor Bo3aya. A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp.
157. Ha Taj HauuH ce 0BO cXxBaTarbe NpubMKaBa yyerwy 0 ABOCTPYKOj (DYHKUMjM YMULLI/Baja U HEXaTa, Koje
nonasn of Tora ga ce ancTpakTaH CyncTpaT OBWX WHCTUTYTa MOXe npenosHaTn Beh Ha HuMBOy 6uha
KPVMBMYHOT flefla 1 Ja cTora nNpefcTas/bajy He camo, Y CKNafly ca KacMYHUM cxBatarbeM, 06/MK KpuBuLge,
Beh 1 06/1MK NoHawwamwa. Bug,. 3. CtojaHosuh /2014/: cTp. 108-110.
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KOju ce MOXKe 04eKMBATK Of KO