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HAC/I0OB: CYBJEKTVBHW ENEMEHT KPUBWYHOI LAENA Y EHIJTIECKOM
NMPABY

Pe3nme:

JloKTopcKka amcepTaumja nof HacnoBom ,,Cy6jeKTUBHU eNIEMEHT KPUBUYHOT Aena 'y
EHr/IECKOM npaBy” 3a MpegMeT MMa aHav3y nuTawa KPUBULE M C HOM MOBE3aHUX
WHCTUTYTA Y eHIrNIeCKOM (aHI/10CaKCOHCKOM) KpMBUYHOM MpaBy. OCHOBHU LW/b KOjU je
NCTPaXMBaEM MOCTaB/beH je YTBphMBake HauMHa Ha KOju je 0O0/MKOBaH jefaH of
HajBXXHUJUX KPUBUYHOMPABHUX NMOJMOBA Y aHII0CAKCOHCKO] AOKTPUHU U Y KOjOj Mepu ce
aHr10CaKCOHCKO y4eke pas/nvkyje of Bnafajyher cxsaTawa Y 3eM/bama Koje npunagajy
rPYKO-POMaHCKO-repMaHCKOj NpaBHOj Tpagnumju.

KpusnyHo npaso y EHrneckoj je, kao 1 npasuna n3 061actv 4pyrux rpaHa npasa,
npe cBera CrOHTAHO CTBOPEHO Yy [AYroTpajHOM MOCTYMKY CYACKOr Of/ly4mBara U
TPaguLMOHANIHO je BWLle OKPEeHYTO MPOLECHOMPaBHUM Hero MartepujasiHonpaBHUM
npasuavMa M UHCTUTYTMMA. HauvH BOhewa KPMBMYHOTM MOCTYMKa, Y3 3HayajHO ydyeluhe
NanyKor efleMeHTa 1 Haye/lHa OPUjEHTUCAHOCT Ka NPaKTUYHUM NUTawbKMMa y NOKyLajy Aa
ce Crop npaBefHO paspewin 6e3 MpeTepaHor rno3vBakba Ha CMOXEHe Teopujcke
KOHCTpYKUMje, pa3fior Cy LUTO je aHr/0CaKCOHCKA Hayka KPUBMYHOI MpaBa Ha HVDKEM
CTYMhY [0rMaTckor passoja y nopeherwy ca eBPOKOHTUHEHT/IHOM KPYBWMYHOMPaBHOM
MUC/IN.

AHIIOCAKCOHCKO y4Yerwe O KPpMBUUM je KOHLEMUMJCKA MOjeAHOCTaB/bEHO W
YK/IOM/LEHO je Y OKBMPE TPagULMOHA/IHO CY6jeKTMBUCTUUKOT U MCUXOMOLKOr Y4ekba.
Nako ce KpmBMUa cMaTpa KOHCTUTYTUBHUM €/1eMEHTOM ONLUTEr MojMa KPpUBUYHOT [ena,
HeHa CTPYKTYypa je ynpolwheHa (CBefeHa je camo Ha 06/MKe UM CTerneHe KPUBULE) U 3a
pas/nnKy 0f, eBPOKOHTUHEHTA/THOI CXBaTaka He 00yXBaTa e/leMeHTe HOPMaTUBHE CafpXXMHe
(cBeCT 0 MPOTMBNPABHOCTK).

Mpvipoga npeAMeTa Kao 1 NOCTaB/beHN LW/b UCTPaXKMBara 0f41y4yjyhe cy ytuuanm
Ha yob/inyaBarbe METOLO/IOLIKOr NpuCcTyna. AHann3a CybjeKTUBHE CTpaHe KPMBUYHOT fena

Yy €EHI/NIECKOM NpaBy, KPO3 petepeHTHY nuTepatypy W oprosapajyhe npaBHe W3BOpE,



HaMeTHY/a je HeONXOAHOCT Kopuwhera MeToAa APYLUTBEHNX, & Npe CBera npaBHUX Hayka:
[AOrMaTUyKor, HOPMaTMBHOr, YMOPEeAHOMPaBHON, COLMOMOWKOr 1 Yy ofpefeHoj Mepu
MCTOPWNjCKOMpPaBHOI MeTOAa.

cTpaxmBarbe je Nokasano fa ce, ynpKoc TOMe LUTO Cy U3MeRy aHrT0CaKCOHCKOT U
€BPOKOHTUHEHTA/IHOI KPMBWMYHOI MNpaBa Yy MaTepuju KpuBMLUE BWUL/bUBE O4YMrNefHe
pas/nivike, Koje Cy oOrfefano fApyrauvjer HauMHa HacTaHKa, OCHOBHe MpaKTUyHe
OPWjEHTUCAHOCTW Y jeJHOM W TEOPUjCKe Yy APYrom npaBHOM cuctemy (LUTO je yTuuano Ha
06/IMKOBare HauyMHa MPaBHUYKON Pe30HOBaba), 3aTUM PasINuMTe U 0COOGEHe MOjMOBHE
anapatype, y CYLWTWHU, Kafa Ce M3y3My Heka KOHKpeTHa pelUerba Koja YCrocTas/bajy
KOHTPACT, MOXe 3aK/by4MTI [ja y OLHOCY Ha OCHOBHE NOCTaBKe U Nosia3Ha Hayena, Kao n'y
O[HOCY Ha BeMKM 6poj Kpajwbux pewewa uaMehy common law u civil law cuctema

3arpaso I'IOCTOjl/I Besinka 6/IMCKOCT U n3padkeHa CINYHOCT.

KrbyuHe peun: common law — KpMBMYHO N0 — KpMBMLUA — YMULLbAj — 6630031PHOCT —

HexaT — 06jeKTVBHa OAArOBOPHOCT — OCHOBY MCK/byu4etsa NMOCTOjatba KPUBUYHOT [ena.
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YIK: 343(410.1)



TITLE: SUBJECTIVE ELEMENT OF A CRIMINAL OFFENCE IN ENGLISH LAW

Summary:

The subject matter of a doctoral thesis titled ,,Subjective Element of a Criminal
Offence in English Law” is the analysis of guilt and guilt-related legal institutes in English
(Anglo-Saxon) criminal law. The main purpose of this research isto establish the manner in
which one of most important crimina and legal concepts of the Anglo-Saxon law was
formed and to which extent the Anglo-Saxon body of law differs from prevailing concepts
in the countries influenced by the Greco — Roman — Germanic legal tradition.

Criminal Law in England, as well as the rules from other branches of law, evolved
in the first place spontaneously from along lasting process of judicial decision making, and
is traditionally more inclined toward procedura rather than toward substantive law rules
and ingtitutes. The manner of conducting a criminal proceedings with significant presence
of layman’s terms, and general orientation towards practical issues in an attempt to justly
resolve a dispute without ample referral to complex theoretical constructs, stand behind the
fact that the Anglo-Saxon system of criminal jurisprudence is at a lower level of dogmatic
devel opment than the European-Continental system of criminal jurisprudence.

The Anglo-Saxon concept of guilt is conceptualy simplified and fits into the
framework of traditional subjective and psychological learning. Despite the fact that guilt is
considered a constitutive element of a general term of criminal offence, its structure is
simplified (it is reduced only to the forms and degrees of guilt) and unlike the European-
Continental understanding, it does not include the normative content (awareness of
unlawfulness of the act).

The nature of the subject matter and target of the research were decisive in
determining a methodological approach. The analysis of a subjective side of crimina
offence in common law, through referentia literature and corresponding legal sources, has
dictated the necessity to use the methods of social sciences and primarily those of legal
jurisprudence: dogmatic, normative, comparative, sociological and, to a certain extent, a
historical legal method.
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Research has reveded that despite the fact that Anglo-Saxon and European-Continenta
systems of criminal jurisprudence evidently differ on the matters of guilt that clearly
reflects their different origins, the basics of practical preference in one and theoretical in the
other legal system (which affected the forms of reasoning of law practitioners), then
different and particular terminology, in effect, once some concrete solutions giving rise to
the contrast are excluded, it can be concluded that with respect to the postulates and the
basic principles, and in terms of a huge number of final solutions there is actually a great

closeness and high degree of similarity between the common law and civil law systems.

Key words: common law — criminal offence — guilt — intent — recklessness — negligence —
strict liability — defences.

Field of study: LAW

Specific field of study: CRIMINAL LAW
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YBOJ

KpuBnyHo pfeno, jefjaH oOf HajBULIMX TMOjMOBA KPWBWMYHOMpPaBHE [LOTMaTuKe,
CTPYKTYPa/IHO je 3aCHOBAHO Ha jeAUHCTBY O6jeKTMBHUX enemeHaTa (padwe, Tj. /bYACKOr
noHawarba, npefsuheHoCcT TakBOr MoHalakba Kao KPMBUYHOI fefna Y 3aKOHY W Herose
MPOTUBMPABHOCTN) U KPUBWLE KOja YMHWU HEroBYy CYOjeKTMBHY CTpaHy. 3a [enuKT
KPVBUYHOT Mpasa Cce CTora Moxe pehu fia npescTaB/ba CKPUB/bEHO Henpaso. OCuM LWITO ce
cmatpa Heornxo4HUM rpagvBHUM €/1eMeHTOM OMLTEr NnojMa KpUBMYHOT Aena, KpyBMLua nma
WMPU 3HaYaj Y KPWMBMYHOM Mpasy, MOLITO je MPUHUMN WHAMBUAYaASTHE CY6jeKTMBHe
OArOBOPHOCTW, Y3 HEMPUKOCHOBEHO Ba)XKere Hayesna 3aKOHMTOCTWM, OCHOBHO M0/1a3HO
Ornpefe/betbe CBAKOr [EMOKPATCKM OpWjeHTUCAHOr 3akOHOAasLua. Y TOM CMUCTY W
KPMBMYHO MNpaBO CaBPeMEHWX 3eMasba M0/fas3n 0f MOLTOBaka Hauvena Kpusule, jep
KpMBUYHONPaBHa MprHyAa Koja He 61 6una ynpas/beHa Ha CKPUB/LEHO MOHALLAake He 6K
MOr/1a a NpYMeHN KasHe 1 OCTa/IMX KPUBUYHMX CaHKUMja 00e36eaM HYXXHY NIerMTUMHOCT.
be3 opgrosapajyher, npe ceera Cy6jeKTMBHO 0060jeHOr, YHyTpallwer OfHoca y4umHuoua
npemMa Aeny Hema OCHOBA 3a CYy[, O HEBPeLHOCTW TakKBOr MoHallaka. iako o camom nojmy
KPMBULIE W HEHOj CTPYKTYPU AaHac MOCTOje pasMumMTa cxBaTakba, HecropHo je aa 6e3
Cy6jeKTMBHOI efleMeHTa oOfroeapajyhe cafpXuHe He CTynajy y [ejCTBO MexaHU3Mmu
KPMBUYHONPAaBHe KaXbWBOCTW. Y TOM CBET/Y Y TEOPUjU KPUBUYHOT Npasa Ce roBopu 0
KpMBULM Kao OCHOBY Ka3He. To je, MOr/io 6u ce pehu, yH1Bep3aiHa TEKOBMHA CaBPEMEHOT
KPMBUYHOTI NpaBa, Koja y CBOjOj CYLUTUHWN GpuLle CynpoTHOCTU M3Mehy npaBHUX cUCTeMa
FPYKO-POMAHCKO-TepMaHCKe W aHI/I0CAKCOHCKE MpaBHe Tpaguumje, Mako y nornegy
HauMHa KOHKPETHE peanM3aumje OBOM NMPUHUMNA U Aa/be OCTajy pasfiuke, yak U Mehy
3eM/baMa Koje npunagajy WCToj nopoauun npaea. Kako je eHrnecko npasBo CBOjUM
CneynguyYHMM pas3BojeM N pellewrMa GUTHO YTULAN0 Ha U3rpagmwy NpaBHUX cUcTeMa
Be/MKOr 6poja 3eMasba, CBaKakO 3aCNyXKyje HapouuTy Maxmwy CTPY4YHe jaBHOCTU U Yy
norneay jefHor Of HajBaXXKHWjUX MUTawa CBAKOI KPMBUYHOMPABHOI CUCTEMA — NUTawa

KpuBULE.



OCHOBHM MOTMB 3a 0fabvp Teme pafa NpeacTas/baio je 0CO6EHO aHI0CaKCOHCKO
yyere 0 CYOjeKTMBHOM eNleMeHTY KPUBUYHOI fena, Koje ce y MojeAuHOCTMMa Ha npBu
nornes v nonasehy of 4YMCTO TEOPWUJCKOr acrnekra OUTHO pa3/MKyje Of CXBaTaka
€BPOKOHTVHEHTA/IHE KPUBMYHOMPaBHe MUCWM. TO je cxBaTare JIMLIEHO MpeTepaHor
yonwiTaBata U Ayb/be Teopujcke aHaiuse, LUTO je CBe Mocneamua aHrioCcakCOHCKOr
MPaKTUYHO OPUjEHTMCAHOr AyXa 1 13pa3 TeXKHE Aa Ce OCHOBHU KPMBUYHOMPaBHU MOjMOBU
y CBOM HOPMaTMBHOM 00/1M4jy npunaroge navykoM MpUCTYny KPUBUYHOM Mpasy.
[opatHy pasnor 3a u3bop oBe Teme NPeAcTaB/basa je N YNHbEHWULA [a Y HALLoj CTPYYHO]
NNTepaTypu Hema NpesuLLe pagoBa Yy Kojuma je obpahvBaHa npobnemaTuika Cy6jeKTUBHOT
e/leMeHTa KPMBUYHOI [efla Y aHrI0CaKCOHCKOM Mpasy (M yonwiTe nutarba marepujaiHor
KPMBUYHOT Npasa 3eMasba aHI/1I0CaKCOHCKE MpaBHe Tpaguuuje).

Ynotpeba gpyraunje nojMoBHe anapatype, LUTO je caMO jefHa Of MHOroopojHMX
pasnvka nsmely pellera aHr10CakCOHCKOr U €BPOKOHTUHEHTAIHOI KPUBUYHOI Mpasa Yy
obnacTn KpueuLe, NpeacTaB/bana je jeaHy oA NoYeTHUX noTewkoha y ncTpaxkueamwy. 3a
nojefuHe MOJMOBE W WHCTUTYTE aHI/I0CaKCOHCKOr KPUBMYHOI nNpaBa He MNoCToju
ofrosapajyhn eBpOKOHTUHEHTa/IHW NPaBHWU CUHOHMM, & YecTo GyKBasiaH Uy npuiarofeH
MPeBOf He ofpaxasa Mpasy CMUCA0 M NPUPOLY MHCTMTYTA, Tako je fa 3a u3BecTaH 6poj
MpaBHMX YCTAHOBA aHI/I0CAKCOHCKOr KPWMBMYHOI MNpaBa Yy pady NpPeTeXXHo KopuwheH
M3BOPHN TEPMUH.

CTpykTypa pafa, uYuju HacfoB [OHEK/e CKpuBa MpaBy CafpXKUHY, jep Mako je
Hajsehn feo nocseheH aHaIM3M Cy6jeKTUBHOI efleMeHTa KpUBUYHOT aena y EHrneckoj (kao
KO/IeBKe common law cuctema), y OCHOBM ce pafm 0 (LLUMpemM) aHrI0CaKCOHCKOM MpUCTyny
pasmatparby nuTarba KpMBULE U HeroBom rnopehery ca eBPOKOHTUHEHTA/THUM pPeLLerbuma,
ofpefeHa je Ha cnefehy HauMH:

MpBO nornae/be AucepTauuje nocseheHo je YBOAY Y €HINECKM CUCTEM KPUBUYHOT
npaBa Kpo3 pasMaTpare OCHOBHMX WM3BOpa OBe rpaHe Mpaea. 3a pas/iMKy 0f 3emaba
KOHTUHeHTasIHe EBpore rae je 3akOH jeArHW OCHOBHW W HEMOCPeAHW M3BOP KPUBUYHOT
npaBa, €Hr/IECKO NpaBo je Y Hajsehoj Mepu CYACKM CTBOPEHO, a TeK Y KacHujoj hasu
pa3Boja yobsmyeHo pdenaTHowwhy 3akoHOAaBLa. HakOH HOpMaHCKOr ocBajatba Y ApYroj

nonosuHu 11. Beka Ha TNy EHrnecke ycnoctae/beH je cneunduyaH eyganHn nopegak u



HOBM CUCTEM Kpa/beBCKMX CYAOBa, Y uYMjeM pafy je y4yecTBoBasia M MopoTa, 4nme je
0TMOYeO pas3Boj HOBOr onwTer npaesa (common law) Koje je jeAMHCTBEHO BaXW/I0 Ha
ynTaBoj TepuTopmju EHrnecke (ykbydyjyhu m Benc, fok je LLkoTcka HacTaBuna pa
pasBuja COMCTBEHO MNPaBO Koje je ocTano O/NCKO €EBPOKOHTUHEHTA/IHOM Mogeny).
AKTMBHOLWNhY common law cynoBa 06/MKOBaH je Yy MOYETKY CTPOro ¢opmanaH CUCTEM
HOPMW KOju Ce Y BE/IKOj Mepun 0C/Makbao Ha OnLTe npaBHe MPUHLUMME, a caMo AeIMMUYHO
Ha noctojehe obnyaje 1 y OKBMPY KOra je pasBujaHa TEXHUKA CYLCKOr NnpeLeaeHTa, CX04HO
K0joj Cy CYACKe OAJlyKe, Kpo3 npaswunio stare decisis, cmatpaHe ob6ase3yjyhum 3a cBe
oynyhe cnydajeBe ogrosapajyher UitbeHUYHOr CTawa. MogepHo fo6a y pa3Bojy eHrneckor
npaea OTMOYENO je TpuaeceTux roguHa 19. seka. OBaj Nepuof KapakTepule LOHOLUEHE
Be/IMKOr 6poja 3akoHa y CBMM 06/1acTMa, YMMe je pasnvka n3mehy civil law (13pas kKoju ce
y EHIr/eckoj Kopuctu 3a O3HayaBatbe MNPaBHOr cuUCTeMa 3eMa/ba KOje Cy CBOje npaso
pasBujasie Ha 0OCHOBama v Tpaauumjy pUMCKOr npasa) 1 common law cuctemMa y 3Ha4yajHoj
Mepu ybnaxeHa, Yemy 3HauajHO AOMPUHOCK WU 3ajeJHUYKO YNaHCTBO Yy EBPOMCKOj YHUjK,
4yMju yTUUaj Ha MaTepujy KPUBUYHOT MpaBa je HapouumTo nojadaH HakoH 2009. roauvHe,
CTynarmem Ha cHary JlucaboHckor yrosopa. Benmkum 3Hayaj uma 1 ycBajarbe 3akoHa O
pyfackum npasmma (Human Rights Act [1998]) kojuM je EBponcka KOHBeHUMja 3a 3aLTuUTy
JbYACKMX NpaBa M OCHOBHUX c/10604a nocTasna 13sop npasa y EHrneckoj. C 063Mpom Ha T0
[ia je eHrfIecKo NpaBo MPETeXHO CYACKOr NOpeKna, Kao 1 fa je nocTeneHo nsrpahmeaHo y
[yrom npoLecy nojeauHayHor pellaBarba KOHKPETHUX ClyyajeBa, Te je TUMe Yy MHOIUM
obnacTuma nocTasio HeCrNopHO 1 A06PO NO3HATO, Y EHrNECKoj je n3octana Koamhmkalmja
marepuje KpuBmyHor npasa (Mako je Law Commission jow 1989. roavHe nspagmna Haupt
KpusunuHor 3akoHuKa [Draft Criminal Code] oH joLu yBeK HMje NocTao 3BaHUUYHU aKT).

Y [pyrom nornas/by paja aHanM3vpaH je CUCTEM KPUBWUYHKX CyaoBa y EHrneckoj.
TpagnuMOHa/IHO, aHI/I0CaKCOHCKO KPMBMYHO MpaBo MNPeAHOCT Jaje  npoueaypu
npaeBuMMa Kojuma ce 06e36efyje CTpOro noLToBake NPeTNnocTaBke HEBUHOCTU M OCTa/IUX
rapaHtTuja ep NocTynka, JOK MaTepujasiHO MpaBO HUje AOCTUIIO0 OHaj HMBO HaydHOr
pa3Boja Koju MOCTOjM Y 3emM/bama KOHTWHeHTa/iHe EBporne. Y3poK 3a nojefHOCTaB/beH
TEOPETCKM NMPUCTYN OCHOBHUM KPVBWYHOMPABHUM MOjMOBMMA MU WHCTUTYTUMA EHI/IeCKe

NOKTPUHE Tpeba TPaXMTW Y KapaKTePUCTUYHOM aHI/I0CAKCOHCKOM HauMHY MpPaBHUYKOT



Pe30HOBaHa, KOjU je BULLE OKPEHYT YMkeHMLaMa Hero rnojMoBuMa, Kao v cneumpuyHom
HauMHy cyherwa y KPUBMYHUM CTBapuMa, KOje Of/IMKyje 3HadvajHO Yydewhe nanykor
enemeHTa. [loK je 3a HajBehu 6poj Nakwmnx fenmkara perynatopHor Tmuna (4eNnKTn Koju
YrnaBHOM 03HauyaBajy MpekpLiaje y Hallem KasHeHOM npaBy) U 6/1aXMX KPUBUYHUX Lena
npeasuheH cymapHW nocTynak npeg MecHUM cypoBuMa (maructpatvuma), cyhewe 3a
HajTeXxxa KpvBMYHa Aena oasuja ce nped CyaoMm KpyHe, y3 06aBe3HO ydelwhe nopore.
Mpexy cyzoBa ynotnywyje n AnenaumoHun cyf, LOK PYHKUMjY HajBuLer cyda, YMeCTo
TpaguLmnoHanHe ynore joma opLosa y CYACKOj BNacTu, 0f4HeLaBHO BpLUM BpXoBHM Cya.
3a pasymeBare Nno3uumje 1 ynore KpUBKLE Y EHIIECKOM KPYBUYHOM MpaBy BaXkaH
je 1 HauvH ogpehmBarba ONLWITer nojMa KpMBMYHOT dena. Onwty NpuHUMN common law-a
je Aa KpUBUYHO A€N0 YMHKM Croj ABa eneMeHTa: 06jeKTMBHOI (actus reus) n cy6jeKTUBHOr
(mens rea). Mako je TO cXBaTate HeWTO fApyraymje Of €eBPOKOHTUHEHTa/HOr nojMa
KPMBUYHOI Aena WU OHO Nonasv of ucTe uaeje — 6e3 KpUBMLE HeMa KPUBMYHOT Aena.
CTpyKTypa 006jeKTMBHOI efleMeHTa je apyraunje ogpefeHa y OAHOCY Ha CXBaTake Koje je
Bnagajyhe y KOHTWHeHTasHOj EBponw, rge ce HempaBOM O3HayaBa BO/bHO JbYACKO
MoHallamwe Koje je 3aKOHOM npeasuheHo Kao KPMBMYHO [0 1 Koje je MPOTUBMNPaBHO. Y
aHr/10CaKCOHCKO]j KPWMBMYHOMPABHOj NUTEpaTypu actus reus YnHe TPU efieMeHTa: BOSbHa
pafa, penesaHTHe nparehe OKOMHOCTM M nocneamua (Kog T3B. NOCNeANUYHUX KPUBUYHMX
fena). PasnnkoBare OBUX efleMeHaTa je BaXKHO, jep Ce Y OfHOCY Ha Te efleMeHTe Koj
nojedMHUX fena 3axTeBajy pgpyraumju obnvum Kpusuue. WMHave, mens rea ce
nojefHOCTaB/LEHO MOXEe M3Pa3nTy Kao CY6jeKTUBHM eNeMeHT KpMBUYHOT fena. Y Tpehem
nornae/by pafia pasMoTpeHa Cy W nuTakba nojMa v Npupoge KpuBMYHe OArOBOPHOCTU U
HEHOI MeCTa Y CUCTEMY KPUBMYHOT MpaBa, Te eH 04HOC ca NojMOM Kpusuue, 6yayhn ga
je KpuBMLA HEOMNXOoLaH av U [A0BO/baH CYOjeKTUBHM €IEMEHT Y NMOjMYy KPUBUYHOT [ena,
[OK KpUBMYHA OLrOBOPHOCT MMa MPETEXHO [AeKapaTvBHKM, KOHCTaTyjyhu Kapakrep.
Common law nogena genvkata Ha felonies n misdemeanours HanywTeHa je Criminal Law
Act-om 13 1967. roguHe. [eoba Koja y CyLITUHM OAroBapa paHnjoj YMHU Ce UCK/bYYMBO U3
MPOLeCHUX pa3/iora: 3a flakwa fena npefsuheH je jedHocTaBaH, CymMapaH nocTynak 6e3

npucycTBa NopoTe Npea MECHIM CYA0BMMa, [JOK CE 3a TeXa KPUBMYHA [ena NocTynak BoAm



y3 npucyctso nopote npeg Cyaom KpyHe, ¢ TUM LUTO MOCTOje oApeheHn AevKTU Koju
Mory 6uUTn NpeameT NocTynka npeg 06e BpcTe Cyf0Ba.

Y HacTaBKy, aHa/JiM3upaHn cy 06N1LUM KPUBULIE Y E€HTNIECKOM KPUBWYHOM Mpasy.
Kao Hajuewwhe thopme Ccy6jeKTMBHOI efleMeHTa Yy aHr/I0CaKCOHCKOM MpaBy CMaTpajy ce:
ymuwsbaj (intent), 6e3063npHocCT (recklessness), 3Hame (knowledge) n Hexat (negligence).
HexaT ce fogylle of CTpaHe HeKMX aytopa He cMaTtpa OO/MKOM KpuBMLE Y MpaBoOM
CMUCIY, jep ce Hajyelwlhe y)ke cXBaTa HEro y OCTaiMM eBPOMCKUM 3eM/baMa W YriaBHOM
CBOAW Ha HECBECHW Hexar, Mna rpe npefcras/ba NMOBPeAY AYXKHE NadXKHe HEero LWTo je guilty
mind. OBM NOjMOBK Ce CafpP>XMHCKMN AeTMMUYHO NMoKnanajy ca ogpehyearem ymMuLLbaja u
Hexara Yy eBPOKOHTUHEHTa/IHOM KPUBMYHOM MpaBy, a/in UCMO/baBajy U U3BECHE Pas/nKe.
UnreHnua fa OCMM HaBefeHWX, Y EHr/IeCKOM npasy MoOCToje M ApyrM 06amum
CY0jeKTMBHOI e/fleMeHTa KPWBWUYHOT Aena MOoACTakna je MojefuHe ayTope fa HanycTe
yyewe 0 jeJHOM jeAMHCTBEHOM CYO6jeKTMBHOM efieMeHTy, C 063MpOM Ha TO [a CBako
KPMBUYHO fieno noceayje cneyuguyaH cybjeKTUBHM CyncTpar.

M3BecHa ofcTynawa of Hadvena nulla poena sine culpa npegmer cy neTor
nornae/ba paga. YcraHoBa T3B. CTpore (CTPUKTHe) oAroBopHocTu (strict liability), koja y
KPMBUYHO MpaBO YHOCW efieMeHTe 00jeKTVBHE OfroBOPHOCTM (NOWTO He 3axTeBa
yTBphMBate KPMBULIE Y OAHOCY HAa CBE efleMeHTe actus reus-a), HacTtana je y Mpakcu
eHIIeCKNX cyfoBa cpeguHom 19. Beka. Of KpMBUYHUX Aena npoTus onwTer fobpa (public
welfare offences) npumeHa oBe ycTaHOBE NPOLUMPEHA je Ha BeNMKW 6poj Aenmkara, HO U
rnopez Tora joLl yBeK MocToje oApeheHe aunieme y norneay Kputepujyma peieBaHTHUX 3a
n360p oBor 06/MKa 0AroBOpHOCTU. Mako je Bnagajyhe cxBaTtawe fa HeHoj NMpUMeHU uma
MeCTa MCK/bYYMBO Y CPEPUN NaKLLIMX KPUBUYHUX Aena (HapouMTo OHMX 3anpeheHux camo
HOBYaHOM Ka3HOM) Cy/[CKa npakca nosHaje 1 fpyradunju npuctyn. Minak, 0CHOBHU Npob/em
OBe MpaBHe (PUrype YMHWU NUTare HheHe COLUjalIHO-eTUYKE YTEME/bEHOCTHU, jep Ce Kpo3
HeHY NPUMEHY Y UW/bY efmKacHUje KpUBMUYHOMPaBHE 3allTUTe omoryhaea KakaBake U
MOpaJIHO HeBUHMX. OCMM CTpore OArOBOPHOCTM Yy OBOM feny paja aHaivM3vpaHa je u
OZrOBOPHOCT 3a Tyhe NpoTMBNpPaBHO MoHalawe (vicarious liability).

LLlecTo nornaebe pafa nocseheHo je muTawy OArOBOPHOCTU MPaBHOr /vua 3a

KpUBMYHA Aena y eHrneckom npasy. Ha OBOM MeCTy Hajripe Cy aHaiu3uMpaHu OCHOBWU



OLrOBOPHOCTU MpaBHOr /LA 3a KPUBMYHA [efla, a 3aTUM W MU3BECHa OrpaHuyerba Toj
OAroBOPHOCTK, MakKo je OMNWTM MPUHUMN Aa npaBHa nvua (corporations) mory 6uTu
jefHaKo O4roBOpHA 3a KPWMBWYHO [eN0 Kao M (um3nMyka nuua (HMp. WCK/byyeHa je
OroBOPHOCT MpaBHOT NMua 3a ofpefeHa KpmBUYHa fena, 61no 360r kUXoBe NpPUPoAe, Kao
LUTO je Cny4aj Kof cunoBawa, 61uno 360r nponvcaHe KasHe, KO Npumepa pagn Tewkor
ybucTea).

Y cefMoM nornaesby paga obpaheHa je MaTepuja OCHOBa UCK/by4etba CYy6jeKTUBHOT
efleMeHTa KpUBUYHOI [ena (f4eyju y3pacT, HeypauyH/bUBOCT, CTBapHa M npasHa 3abnyaa,
WHTOKCMKauuja, NpuHyaa). PasnnkoBare OCHOBA KOjU UCK/bY4yjy NPOTUBMPABHOCT U OHUX
KOJU  WUCK/bYYYJy KPUBMULY KOje je KapaKTepuUCTUYHO 33 EBPOKOHTUHEHTA/IHY
KPVMBUYHONPABHY MWCA0, Y EHI/IECKOj AOKTPVMHW HUWje Tako jaCcHO W3paKeHo, maja je
NCTUHA [a MOjefMHN ayTopu, Kaja roBOpe O pasno3vma HernocTojara fena, CroMukby
OCHOBe KOjV 13BUHbaBajy WM OnpasAasajy yumHuoua. OCHOBHA CNeunpUUYHOCT eHrneckor
pellera je Aa Ce CBM OCHOBWM CxBaTajy ofbpaHama (defences) wnm npurosopuma y
KPMBUYHOM MOCTYMKY, Ma Ce NPUIMKOM HUXOBOI HaBoMera 1 Knacupukaumje CnoMmnmy v
HEKWN MHCTUTYTKN KOjU MMajy MCK/bYYMBO MPOLECHN acnekT (HNp. npaswno ne bisin idem).

Ha Kpajy, y OKBUPY 3aK/byuka, AaTta Cy 3aBpLLUHa pasmarparba y O4HOCY Ha npeamMeT

NCTPaXMBarba.



MOIrTAB/BE I. OCHOBHW U3BOPW EHIMTECKOIT KPUBUYHOI NMPABA

EHIAECKV NpaBHU CUCTEM® KapaKTepuLLE BULLIE PasnuMTUX 13BOpa Koju Cy GPOojHY,
Xa0TUYHO YKOMIMOHOBaHM Yy CUCTEM, 4ecTo MehyCcOBHO MPOTMBPEYHU, TaKo fa je, Kako
AYXOBMTO 3anaxa jefaH ayTop, cydujama OCTaB/beHa €no6oda Aa Mo COMCTBEHO) XKerbi
n3abepy npasuno Koje he NPUMEHUTM Ha KOHKpeTaH cnyyaj.” Cee g0 19. BeKa eHrnecko
KPWUBMYHO MPaBo G110 je y CYLUTWHM 3aCHOBaHO Ha onLuTeM mpasy (common law)® koje je
HacTalo y AyroMm Mpouecy y Kome Cy NPecydHy Yory oaurpanv Kpa/beBCKU CY[0BMU,
npumMerbyjyhn Ha KOHKPEeTHE cllyyajeBe, YMECTO JI0KaIHUX 06UYajHUX HOpMK, MmpaBuna
koja cy npema ocehajy npaBeAHOCTM M wchpaBHOr (34paBor) pasyma’ mpeacTas/bana

afleKBaTaH HauWH peLuaBarba CMIOPHOr MPaBHOT MTaka.” MojMOBM NOjeANHNX KPUBUYHMX

! MpasHu cuctem Yjeaureror KpamescTsa Benvke Bputanuje u CesepHe Mpcke cacToju ce o Tpu 3ace6Ha
cuctema. EHrnecko npaso ce npumetbyje y EHrneckoj n Bency, gok noce6aH cuctem noctoju y CeBepHoj
Wpckoj, nako je n OH y cywTvHM 6asupaH Ha common law NpUHUMNMMA, 3a PasnuKy of, npasa Koje ce
npumvekbyje y LLIKOTCKO]j U Koje je yrnaBHoOM u3rpafhieHo Ha OCHOBaMa eBPOKOHTUHEHTANHOr npasa (LWTo je
nocneguua NOANTUYKON caesa ca PpaHuyckom y 16. u 17. BeKy), y3 n3BecHe common law enemeHTe, Tako
[Ja npefcTas/ba MeLaByHy 0Ba Apa cuctema. Ceaka 6yayha ofpefHuUa y pagy Yy Be3u ca npaBoM y EHrneckoj
ofiHOCW ce noajeaHako 1 Ha Benc.

2P, R. Glazebrook /2001/: How Old Did Y ou Think She Was?, The Cambridge Law Journal, Ne 1, cTp. 30.

% Bug. H. Brunner /1908/: The Sources of English Law, Boston, cTp. 51. Common law 3a pasnuky og statute
law (cucTem HOpMM CTBOPEH fenaTHOLWNY 3aKOHOAABLa), HACTA/0 je HAKOH HOPMAHCKOT 0CBajarba Y CPedtbeM
BEKY aKTVBHOLWINY KpasbeBCKMX cyfoBa. MefyTum, oBaj u3pa3 ce ynotpeb/basa M y ApYruM 3Hayernma.
»Hajnpe, TUM n3pasom ce obenexana LenuHa Baxxeher npasa y EHrneckoj (ykbyuyjyhu n Benc), 3a pasnuky
o[, ocobeHnx npasa Ha cHasu y LLIkoTckoj n CeBepHoj Mpckoj. Hajsaa, n3pasom common law 03Ha4aBsa ce 1
YKYMHOCT HaLMOHafHMX MpaBa y cacTaBy aHrno-amepuyke rnopoguue npasa 3a pasnuky og civil law, Tj.
MPaBHUX CUCTEMA Ha €BPOMNCKOM KOHTUHEHTY (M [Apyrfe y CBeTy) yTeMe/beHWX Ha Tpaguuuju pumckor
npasa.” b. M. KowyTwnh /2008/: ¥YBOA Yy BENVKe NpaBHe CMCTEME AaHallhbuue, beorpag, cTp. 166. EHrnecka ce
cmatpa KOneBKOM common law-a, ofjaknie ce 0Baj CUCTEM HOPMW paluMpro Ha gobap Aeo ceeTa (OKO jegHe
TpehrHe CBETCKe nonynauuje XX1sW y 3em/bama Koje UCKbYUMBO WK Y3 U3BECHE MOoAM(UKaLmje nowTyjy
common law npaBHy Tpaguuwnjy). HberoBum Hajsehum npefAcTaBHMKOM faHac ce cmaTpajy CjeanmeHe
Awmepuuke Opxase (CAL). Common law ce npumewsyje U y AycTpanuju, baHrnagewy, JyXHoa(puykoj
Peny6nuun, KaHagu, HoBom 3enaHgy uth. Y OBOM pafly u3pa3 common law yrnasHom he 6utu
ynoTpe6/baBaH y CBOM Hajy)XXeM 3Haueky.

4 KnBOTHa KpB MpaBa HUje Nnorvka, Beh ncnpasaH (34pas) pasym.” Slopa Pug (Lord Reid), Has. npema J.
Sellers /1978/: Mens Rea and the Judical Approach to ,,Bad Excuses* in the Criminal Law, The Modern Law
Review, Ne 3, cTp. 245. ,/cKycTBO, a He norvka nma npecygHy ynory y npasy.” J. Hall /1960/: General
Principles of Criminal Law, Indianapolis, ctp. 171.

®W. Wilson /2008/: Criminal Law. Doctrine and Theory, Harlow, cTp. 13.



[ena v npasuia o0 yc/loBMMa KpvBUYHE OAMOBOPHOCTU HWUCY GUIKN caapXXaHU Y MUcaHUM
3aKOHMMa, Beh Cy mn3rpahmBaHu y AyroTpajHOM NpoLecy CYACKOr Of/ly4mBara Of cryyaja
[0 cnyyaja. Mopef CyACcKUX Of/1yKa, BaXkKaH AOMYHCKU U3BOP MPELCTaB/basio je U y4ere
ayTOpUTaTMBHUX KpYBMYapa TeopeTuyapa, Tako [a je M Hayka KpPMBMYHOT MpasBa YMHWMA
BXHO ynopuwTe.® WMnak, BpeMeHOM ce u3ry6una OCHOBHa pasnka u3mehy
aHr/10CaKCOHCKOT U eBPOKOHTUHEHTA/IHOr MpPaBHOI CUCTEMA, 3aCHOBAHOCT Ha CYACKOM
npeLeseHTy y MPBOM WM MWCAHOM 3aKOHY KOjU MMa OMWTe BaXKewe Ha cBe Oyayhe
Ccry4ajeBe y ApYyrom, jep Cy MHOTM AeNNKTW cagpXXaHu Y CBe 6POjHUjUM 3aKOHMMA, Tako Aa
eHIMIECKO MPaBO faHac Huje rpaheBuHa MPETeXHO casdaHa CyACKoM pykoMm.’ Mnak, cse
Behn 3Hauaj 3aKOHCKM CTBOPEHOr KPWUBWYHOI MpaBa He ymawyje KpeaTUBHY AUMEH3UJY
CYACKe (hyHKLMje y Tymaderby 1 NMPUMEHN npasuia cagpXaHux y 3akoHumMa. Ocum Tora,
Ha BaXaH [e0 EHrNecKOr KPWBWMYHOT MpaBa MPUMErYjy Ce CYLACKUM MyTeM CTBOPeHa
common law npasuna (HNp. Npasuaa 0 Y3pO4HOCTA U YCOBMMA KPUBUYHE OAr0BOPHOCTY,
cay4yecHMWTBY). OBa OA/IMKA EHINIECKOr KPUBUYHOI MNpasa je HETUMMYHA YaK 1 3a ocTase
3eM/be common law Tpaguuumje. Ha naejama eBponcke npocBeheHoCcTH, Koje Cy HaMeTHy e
nMnepatMe ydyewha HapOAHOr MpeLACTaBHULLTBA, YMECTO CyAMmja, Yy CTBapamwy
KPMBUYHOMNPABHUX HOPMKM, Y MHOMMM 3eM/baMa KPWBMYHO MpaBoO je HajsehvM aenom
CafpXXaHo Yy jeAHOM nNpaBHOM akTy KOjU Ha UeNOBUT HauuH ypehyje cuctem
VHKPYMMWHaLMja 1 orwiTe YC/0Be 3a NpUnucrBarbe CoLMjaTHO-eTUUKOT MPeKkopa yumrHuoLy
3abpareHor gena. Y WHTEpPecy MpaBHE CUTYPHOCTW ynora cyga je usrybuna fobap feo
CTBapaiayke CHare u CyfoBu Cy YMeCTO KpeaTopa MpaBHWX MpaBuia CBELEHW Ha paHr
TymMaya BO/be 3aKOHOAaBLa. Ho, Tanac KoguduKaumja Koju je 3an/byCHyo obane EBpone,
3a00uMLWao0 je EHrnecky n Benc. KpuBMYHO npaBO je OCTaslo pacyTo Ha Bulle CTpaHa U
M3BMPe U3 PasNNuUTMX Mofpydja. YNpKoc ofapeheHnM mnsrnegyMa v nokyLuajy ycsajarba

KoAVUKaLMje, YNHM Ce fja Ce TPEHYTHO CTarbe Y 6a1ckoj 6yayhHocTu Hehe MeraTn.®

® A. Ashworth /2009/: Principles of Criminal Law, Oxford, cTp. 8.

" A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: Smester and Sullivan's Criminal Law.
Theory and Doctrine, Oxford and Portland, Oregon, cTp. 46.
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Opemak 1. 3Bopn KpuBUYHOT npaBa EHrnecke

1. Common law

OnwTe npaBo wmm common law,® HajcTapuje eBponcko HaumoHanHo npaso,™
npeacTae/ba OHaj [e0 eHIrNIeCKOr npasa Koju HUje CTBOPEH AenaTHolhy 3akoHogdasua, Beh
je u3pactao M3 npakce Kpa/beBCKMX CyaoBa, KOjU CY HaKOH HOPMaHCKOr 0OCBajarba
NpYMeNBaIN He, Kako je TO A0 Taga buo criyyaj y aHr10CaKCOHCKOM Nepuoay, NoKasHe
obunyajHe Hopme, Beh onwiTe NpaBHe MPUHLMNE 1 ,,NpaBuIa Koja Cy HajBuLLe ofroBapana
cnpeLydUUHOCTMA CropHOT cnyyaja.“* Ha Taj HaumH je MocTeneHo cTBapaHo NpaBo Koje
j€ JeANHCTBEHO BaKMIO Ha 4MUTaBOj [APXKaBHO] TEPUTOPWUjU, Ma OTYA W Ha3MB OMLTe
npaBo.'? Og/yke cyfoBa, Koje cy o6jaB/buBaHe W cabupaHe y noceGHe 36Mpke, y6p30 Cy
nocTane y3op 3a peluaBare Gyayhux canunmx cnydajeBa.™> OBo je [40Beno 4o passoja
[NOKTPMHE CYACKOr npeLefeHTa, npema Kojoj cy oanyke oapeheHnx cyoBa HeLWTo BuLLe 0f
noXesbHOr Mojena 3a 6ygyhe ofnyumsare, NOLWTO CTBapajy 06aBesy Aa ce UCTW MpaBHU
CTaB MPUMEHN Ha KaCHUjU WUCTU WM Cn4aH cnyyaj. [JOKTpuHa CYACKOr mnpeLefeHTa
noyMBa Ha NPUHUMNY Aa CY HWXKWU CYA0BM Y CYACKO] XujepapXuju 06aBe3Hn fa nowTyjy

Of/yKe BULLIMX Cy/0Ba. ,,[1peTXoAHa CcyAcKa oanyKa (NpeueieHT) cmaTpaHa je 06aBe3HOM Y

° Mako ce Kop, Hac 13pa3 common law NoHeka/ NPeBoay Kao 061uajHO Mpaso, TO Y CYLUTUHM HUje TauHo. Y
OCHOBM common law npefcTae/ba Npaso cy4ajesa (case law), npeLefeHTHO NpaBso, Tj. NPaBo Koje y3op 3a
peluaBare HeKor byayher cnyyaja npoHanasu y Beh npecyfheHoj CnMYHOj NpaBHOj CTBapMW.

9R. C. van Caenegem /1988/: The Birth of the English Common Law, Cambridge (etc.), cTp. 88.

5. M. KowyTtuh /2008/: cTp. 153.

2 To je Npaso roTOBO y NOTAYHOCTM GUNO HE3ABUCHO Of MPABHUX HOPMI KOje CY BaXKinie npe HOPMaHCKOr
ocBajama. S. Frankowski /1986/: Mens Rea and Punishment in England: In Search of Interdependence of the
Two Basic Components of Criminal Liability (A Historical Perspective), University of Detroit Law Review,
Ne 3, cTp. 406.

3 1 npBe eHrnecke HaceobuHe CeBEPHOAMEPUYKOr KOHTUHEHTA NPUXBATWE Cy EHIIECKM common law kao
concteeHo npaso. W. R. LaFave, A. W. Scott /1986/: Criminal Law, St. Paul, Minnesota, cTp. 66. To npaso
je TOKOM BpemeHa NpeTpreno Ayboke NMpOMeHe, Tako fa ce faHallke npaBo CjeauteHnX AMEpUYKMX
Opxasa (CAL) 3HavajHO yaarbmno of ceor ysopa. J. Dresser /2001/: Understanding Criminal Law, New
York (etc.), cTp. 27. Buwe o Tome Bug. F. W. Hall /1951/: The Common Law: An Account Of Its Reception
in the United States, Vanderbilt Law Review, Ne 4, cTp. 791-825.



peLLiaBatby UCTOBETHOT (CANYHOT) KacHujer cnyyaja.“** JeauHo je cya HajBuLLe UHCTaHLE
(paHuje Odom nopgosa, a caga BpXoBHWM cyd) npaBHO cno6ogaH, Tj. hopMasHO Huje y
06aBe3u Jja ce NpuAPXKaBa CTaBa Kojy je 3ay3e0 Yy HeKOj paHuje peLLeHoj npasHoj cTBapu. ™

Nako je BpeMeHOM M3rybuo npvmat Kao OCHOBHW W3BOP EHI/IECKOr KPUBWYHOT
npaea, common law 1 Jasbe NpefcTaB/ba BaXaH CUCTEM HOPMM, Mpe CBera y marepuju
nocebHor gena KpvBMYHOr npaBa. Common law ce jow YyBeK KOpuCTW 3a oapehuBare
nojMa MHOTMX BaXHUX KpuBMuHUX fena.’® Tako je 6uhe kpueuuHor gena®’ y6uctea u

HeroByx nojasHnx dopmu (murder, manslaughter)'® onncaHo common law npasunnma, 3a

B, M. Kowytuh /2008/: cTp. 175. Ha UCTO MpaBHO MWUTarbe YBeK Tpeb6a MPUMEHWUTW OHaj Ae0 paHuje
npecyge Koju cagpxu crneumdumyaH OCHOB 0AJyKe, ratio decidendi. ,,lToTnyHuja Teopujcka 06pas3noxerba
npecyge, obiter dicta, HeMajy nmnepaTuBHM, Beh caMo NepcyacuBHU ayTopuTeT.” MnakK, pUrngHoOCT Noruke
CYACKOr npeleaeHTa yonaxeHa je moryhHowhy nprMeHe pasnnumMTMX TEXHMKa pas/iMKoBakba MpelefeHarta
(to distinguish a precedent), ako cya cmartpa fa MpaBHM CTaB M3 MNPETXOAHE Mpecyae He oAroeapa Yy
NOTMYHOCTU UMHEHWYHOM CTawy. WcTo, ctp. 175-176. , JJOKTpvHOM npelefeHTa (Ce) He 3axTeBa
6e3pe3epBHO MpUKnatbakbe NpPOWIOCT, Beh ce HOMe AomywTa NpUMeHa (UHWMjE TEXHWMKE KOjoM Cce
[03BO/baBa Cyay W CMOCOBHMM CyaujaMa a KOpMCTe paHuje UCKYCTBO M MyAPOCT aiv 1 fa ofbaue paHujy
Ny[OCT W NOrpeLLKke. YKOAMKO, Ha npumep, Oyae vM3rnefano noXesbHO fa ce MPUHLMN NPeTXOAHe OfnyKe
MPOLUMPY W Ha cadalltby Cyyaj, OBUTHK Ae0 NPecyde paHujer cyvaja ce MoXKe TyMaunTy LIMPe HEro LWTo je
To Guna Hamepa Cyfa Koju je mpecyay paHuje aoHeo. Cyp KOju KacHuWje pellaBa CauMdaH cryyaj cmatpahe
noctojehe pasnvke y matepujanHim YnkeHnuama usmehy Takea fBa cnydaja 6e3HavajHMM, na he OHO LWITO
ce, MPU YXKEM Tymauewy, MHaye MOrI0 cMatpaTy OUKTYMOM paHujer ciydvaja, cMatpatv GUTHUM fefiom
npecyge 3a notpebe cafallmer cnyyaja. YKoNMKo, HacynpoT Tome, Oyae M3riefano HernoXesbHO Ja ce Ha
cafjalltby Cydaj NPUMEHN NPaBUIO U3 paHKnje OA4NTyKe, CYA MOXe Cy3UTH BUTHU Aeo Mpecyae Tora cnyyaja ga
61 HanpaBMo pasnnky umely wera u cafawlmer cnyyaja.” E. A. Farnsworth /1973/: YBog y npaBHW cUCTEM
CjeaunmeHux AMepuukmx [p>kasa, npesog, beorpag, cTp. 53.

S R. Card /2010/: Card, Cross & Jones Criminal Law, Oxford, cTp. 13.

16 Common law je y nepuoay o 12. fo 14. Beka Beh no3HaBano npaBuna Koja cy 6una hopmynmcaHa 3a Kpyr
HajTexxux kpmeuuHux fena (felonies). HakoH 14. Beka CTBOPeH je M HU3 NakWnxX Aenukarta Koju cy 6unu
03HaYeHn kao misdemeanours. Cyamje cy cmatpase fa MMajy HEnpUKOCHOBEHO MNpaBO fAa Y4YeCTBYjY Y
Kpeupamy OBe Apyre Kateropuje genukara. Micto, cTp. 14. Y Hekum gpxasama CAJL, common law gennkTtu
Cy NOTMYHO YKUHYTU, TaKo [ja Cy CBa KPMBMYHA Aena cafpyaHa Yy KPpUBMYHMM 3aKoHMMa. CaMo Mawu 6poj
JpxaBa je 3aapxao ofpeheHe common law genvkTe, anv ce 3a Takea Aena y Npakcu YrnaBHOM KPUBMYHO He
roHu, Beh ce NpyMetbyjy 3aKOHCKW AENUKTU CAMYHMX 06enexja. J. Dressler /2001/: cTp. 28.

Y7 AHFN0OCaKCOHCKA [JOKTPWHA He MosHaje nojam 6uha KpuBWMYHOT fena. YMecTo Tora, roBOpU ce O
enemeHTUMa gena. Bua. G. P. Fletcher /2000/: Rethinking Criminal Law, Oxford (etc.), cTp. 553.

'8 BaxHO je HanoMeHyTV a 06UV Y6UCTBA Y EHFIECKOM KPUBMYHOM MpaBy He OfroBapajy Halloj nogenv
Ha Tewko 1 06uyHo ybucteo. Murder je pefoBHa (hopma ybmucTBa M nojpasymesa yMULLIbAjHO ycMpherbe
Jpyrora; Cy6jeKTUBHW €/IEMEHT He MoOpa OUTU YCMepeH Ha /inLee XMBOTa Apyrora, Beh je AOBO/BHO Aa
YyUYnHMNay, xohe gpyror aa Tewko TenecHo nospean. Mandaughter, Kao naklin 06A1K NnLLEHA XKMBOTa, KOju
y CTBapy 03HayaBa MPUBMIEroBaHO YOUCTBO, MOCTOjU YKOMMKO CY UCMYHeHW oapeneHn YCnoBm; yeMphere
Jpyrora ca yMULLIbajeM fja ce OH IMLUK XXMBOTa UK Aa My Ce HaHece Tellka TenecHa nospega npescrasrbahe
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pasnuKy oA Benukor 6poja Aenukata umja cy obenexja cagp)kaHa Yy MHOro6pOjHUM
3aKOHCKUM TekcToBuMa.™ [Mpemga u3rnega Heo6WYHO fa Ce CydoBM Yy MOTpasu 3a
MOTNYHOM AethMHMLM]OM KPMBUYHOT IeNa He 0CNamajy Ha 3aKOHCKW OMUC Aena, Kako je To
yobuyajeHo y 3eM/baMa KOHTUHEeHTanHe EBpone, Beh Ha paHuje CyAcKe oanyke, na yak u
Ha MULLI/bEHA MCTaKHYTUX common law ayTopa 1 KoMeHTaTopa paHujer npasa,? cse To je
pa3yM/bMBO aKo Ce 6auy W NeTUMMYaH Moraeq Ha Ayry UCTOpuWjy M MOCTeneH pasBoj
eHIMIECKOT MPaBHON CUCTEMa, Y KOMe Cy CyA0BM UManK LieHTpanHy ynory.?! To je yjeaHo n
oApa3 AyboKO YKOpereHe Tpaamumje NOLITOBaba CYACKMX OfYKa Y UCTUM UK CAIMYHUM
NUTakbMMa 1M NOTBPAA 3HaYaja CyACKe BNacTu y 06/MKOBakby CUCTeMAa MPaBHMX HOPMMU,
Tako fa Ce 3a EHI/IECKO KPVMBMYHO MpaBO YrnaBHOM MOXe pehun fga rnacu OHako Kako ra

CyfoBy npoTymaye.” To unak cTeapa W M3BECHe NpaBHOJOrMaTcke npo6ieme. Hapounto

Nakwn 061mMK aKo je yuymHunay, 6mo: 1) n3assaH MoHalLaweM NacuMBHOr cybjekTa (provocation), 2) cmarbeHo
ofroeopaH (diminished responsibility) unu 3) je y4ecTBoBao y Ucnywewy A0rosopa 0 camoyomucTay (suicide
pact). To je T3B. Bo/bHM manslaughter, oK HeBO/bHM manslaughter MocToju kafa yYuHWnaL, npoyspokyje
CMPT ApYyror nnua, anv 6e3 Heonxo4HOr mens rea efieMeHTa (0BO €10 Ma TPU OCHOBHa 006/1MKa 0f, KOjuX je
Hajuewhe ycmphere M3 rpy6or Hexata). Bua. N. Haralambous /2010/: Criminal Law. Directions, Oxford,
cTp. 86-135. Y oBOoM pafy he mnak 3a 06aMK murder 6UTK ynoTpeb/baBaH 13pa3 TeLKo youcTeo (Tako u .
Konapwh /2008/: KpvenuHo geno youcTsa, beorpag, cTp. 48-56.), a manslaughter he 6uTn npeBoheH Kao
(06myHO) yo6rCTBO (MaKo TO HMje cacBUM OAroBapajyhu npeeofd, ¢ 063MpoOM Ha TO Aa Halle KPUBMYHO MPaBo
ybuCTBOM CMaTpa caMo YMULL/BbajHO ycMpherwe apyrora, JOK Ce Y eHr/fieckom npasy nojaM manslaughter
ynoTpe6/baBa U 3a (HOpMe HeXaTHOr (HEeBOSBHOT) NWLLEHA XUBOTa; BUA. V. Bykosuh /2014/: OprosopHocT
MpaBHOT NMUA 3a KPMBMYHA fena ca nocneguuom cmptu (corporate manslaughter) wunu Telike TenecHe
nospeze npemMa cprickoM npasy, Mpaso u npuspega, Ne 4-6, beorpag, cTp. 275.).

9 D. Ormerod, K. Laird /2015/: Smith and Hogan’s Criminal Law, Oxford, cTp. 17. KOHCTUTYTMBHa
obenexja KpuBMYHOT fena youctea He MOry 6uTu npoHaheHa HW Yy jefHOM 3akoHy. MehyTuM, KasHa 3a
ybuncTBo npeasuheHa je 3akOHOM. [JOXXMBOTHM 3aTBOP 3a TELIKO y6ucTBo (murder) Kao jeanHa u obaBesHa
Ka3Ha, a 3a 06M4HO youcTeo (manslaughter) 3akoH npeasmha AOXMBOTHM 3aTBOP, 3aTBOP, Ma YakK U YCNOBHY
ocyay. YKOMMKO KasHa 3a common law AenukT Huje npefsuheHa 3aKOHOM, cyanja mMoxe uspehu KasHy
3aTBOpa U/Mnn HOBYaHY Ka3Hy Y BUCUHW/M3HOCY N0 ¢noboaHoj npoueHu. R. Card /2010/: cTp. 15.

% Kao wro cy Koyk (Coke), Xejn (Hale), Xokunc (Hawkins), bnekcToH (Blackstone), VicT (East) u gpyru.
Bug. A. Ashworth, J. Horder /2013/: Principles of Criminal Law, Oxford, ctp. 8-9.

?! MoHekay ce MCTMYE f1a je OCHOBHM Pasnor LUTO je eHrNIEcKo NpaBo Apyrauunje of npasa Koje je HacTano Ha
TEKOBMHAMa PUMCKMX M3BOpa UMbeHMUa Aa je Hapog Yy EHrneckoj jegHoctaBHo gpyraumju. R. C. van
Caenegem /1988/: cTp. 86.

22 Mpema KNacuM4HOM, TPaANLMOHANHOM Yuetsy, 3aKOH Ce He CMaTpa PefoBHUM O6/MKOM WCMO/baBakba
EHrfieckor npaea. HanpoTuB, Ha 3aKOH Ce r/efa Kao Ha CTpaHO Teslo Y eHr/IeCKOM npasHoM cuctemy.” b. 1.
KowyTtunh /2008/: cTp. 181.
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Kajja je pey O MOLITOBatY CTPOrMX Mepuna Hadyena 3akoHMTocTn,”® a mpe cBera 3abpaHe
PETPOAKTUBHOT BaXerwa KPUBMYHOT 3aKoHa.”* OAnMKe CaBPeMEeHOr [ApXaBHO-MpaBHOT
CUCTEMA U CyBepeHW WMMepaTuMB MpaBHE CUTYPHOCTM Hamehy ofpefeHa orpaHuuera
LUMPOKO]j BNACTW CYL0Ba Y Kpeupawy 1 CYLUTUHCKOM Yo6/iMyaBary NpaBHNUX HOPMU. Tako
je y Ayxy Hauyena neranuteta npuxsaheHo Aga cynoBu Hemajy oBnawhere ga yoyayhe
CTBapajy HOBe fefMKTe (HATW MOry Aa AeKpUMWHanu3yjy moctojehe genukTe),” wTo je
HauWIo Ha MOAPLUKY jaBHOCTW, jep CYACKO Kpeuparwe nMpaBHUX HOPMU  Huje
KapaKTepuCT1Ka CaBpeMeHUX [emMoKpaTuja u NpPoTMBM Ce MOLENN HALNEXHOCTU Y OKBUPY
Tpo/eo6e BNacTH Ha 3aKOHOAABHY, U3BPLLHY 1 CyACKy.

JopatHy npobiem Koju cTBapa nprmMeHa common law npasunia ornega ce y Tome
LUTO Ce MHOTW CYZACKM CTBOPEHW [LeNMKTU Mpeknanajy y onucy obenexja ca KpUBMYHUM
[ennmMa Koju cy pesyntaT 3aKOHOLaBHe [eflaTHOCTU. HefaBHO je 3BaHUYHO 3ay3eT CTaB ja
y C/y4ajy nocTojaka common law 1 3aKOHCKOr AefivKTa KOoju uMmajy UCTU UK CanyaH
ornuc, Tako Aa 0ba fena mMory 6uTn NpuMereHa Ha KOHKPETHe YMkbeHULE, NPeAHOCT yBeK
Tpeba fatn KpUBUYHOM [eny yunja cy obenexja ogpeheHa 3aKOHOM. Y JOKTPUHM U Npakcu

HUCY PETKW HU NPesIo3n 4a Ce Y MHTepecy NpaBHe M3BECHOCTM (6apemM oapefeHr) common

“ Bule 0 Haueny 3aKOHUTOCTU Y @HTTI0CAKCOHCKOM KPUBMYHOM npasy Bug. M. Bewwosuh /1991/: Haueno
neranuTeTa y aMepuykoM KpMBMYHOM NpaBy, JyrocnoBeHCKa pesuja 3a KPUMUHOOTMjY U KPUBUYHO npaso, No
2, beorpag, cTp. 59-67.

# Kapa je peyu 0 Haueny 3aKOHUTOCT y aHIJI0CAKCOHCKOM KPUBUYHOM Mpasy Mpe 61 ce MO0 FOBOPUTH O
Haueny ,,npaBHOCTU", OAHOCHO Hauyeny NMpPOMUCaHOCTM MPaBoM, C 063MPOM Ha TO a OCMM 3aKOHa MocToje U
Apyru n3sopm npasa. Tako M. Lkynuh /2015/: OnwTy nojam KpusuyHor gena y CjeautbeHum AMepUYKM
[JpXaBama — CIMYHOCTU W pa3nviKe y OHOCY Ha CPMCKO KPMBMYHO Mpaso, y: KasHeHa peakuumja y Cpouju. 5.
neo, (yp. h. Vribatosmh), beorpag, cTp. 54.

% To je NOTMYHO HECMOPHO U Y KpunyHOM npasy CAJ,. J. Dressler /2001/: cTp. 28-29. HacynpoT Tome, y
LLIKoTCKOj, KOja je Takohe CBOje MpaBO AENMMMUYHO Fpaguia Ha Temesby common law Tpaguuuje, Yak 'y
MOZEepPHO f06a Cy/l0BM CY 3afipany Npaso fia CTBapajy HOBe Ae/IMKTe U Tako NPOoLMpYjy KPUMUHAIHY 30HY.
A. Ashworth /2009/: cTp. 48.

% lom nopposa je y cnyuajy Jones et al. [2006] jacHO 3aK/byuno Aa je 3aKOHCKUM MyTem CTBOPEHO Mpaso
(statute law) jeauHu M3BOP HOBMX AeNMKaTa U [a je HaANeXHOCT NapnaMeHTa, a He U3BPLUHUX UK CYACKMX
opraHa fa oA/lydyjy O KOHKPETHUM rpaHuLlama KpMMMHaMHE 30He U nuTamy Koja he /byacka noHallarwa
UHKpUMUHUCaTK. D. Ormerod /2011/: Smith and Hogan's Criminal Law, Oxford, cTtp. 17. HerateaH cTaB
npema LUMPOKO MOCTaB/beHMM OBfalherMa common law cyfioBa Y Kpeviparwy HOBUX [envKara NpucyTaH je
W y crapujoj eHrneckoj nutepatypu. Bmg. R. M. Jackson /1937/: Common Law Misdemeanors, The
Cambridge Law Journal, Ne 2, cTp. 193-201.
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law aenrkTn abporupajy.?’ Takas eBeHTYanHU UCXOf He 61 CTBOPWO HapounTe Npobreme,
jep 6w HacTtane npasHuWHe Yy MOce6HOM Aeny nako Gune KOpUroBaHe ycBajateM HOBUX
3aKOoHa.

Mpemaa “Ma HecropaH 3Havaj 3a nocebHM Aeo, npaBa CHara common law cuctema
HOPMW U3BUPE TeK Ha MoApyYjy OnwiTer Aena KpMBUYHOIN npasa. Mako 61 nocebHu feo
MOrao HeCMeTaHo fa (PYyHKUMOHMLLIE 1 6e3 common law HopmMK, onwTh geo 6u octao 6e3
roToBO 4YMTaBe CBOje JOrmMaTcke CTPYKTYpe, jep Y HeaocTaTKy Koaudmkauwmje, nojMoBwu
rOTOBO CBMX OMWITUX WHCTUTYTA 3a0AEHYTU cy Yy AedmHMUMje KOje je CKOoBania CyAcka
npakca Hajsuwmx cygosa.”®

YNpKoc TOMe LWTO je common law cWUCTEM MpaBuia CMOHTAaHO pasBujaH
AenaTHowhy Benvkor 6poja (Y NOYeTKy) Kpa/beBCKMX CY[0Ba M YMHEHULIE Aa je pey o
HEA0BO/bHO KOH3WUCTEHTHO YOKBUPEHOM KPYry MpaBHUX HOPMW, Koje MeRycO6HO HuCy
yBeK YCKnaheHe, 0Baj CUCTEM MMa M CBOJUX MPEAHOCTU, jep ra OfMKyje BUCOK CTereH
(hnekcnbunHoctTM 1 MoryhHocT npunarofaBara WU3MEHEHMM MpPUMKaMa, Tako Aa OBaj
HajcTapuju Ae0 €EHrNecKor npaBHOr CWUCTEMa jow YBEK Y 3HayajHUM CermMeHTMMma

npeactas/ba NO3UTUBHO MpaBo.

2. 3aKOH Kao npasHM n3Bop (statute law)

Hajsehn [e0 eHrneckor KpUBUYHOI MpaBa cafpXkaH je Yy BeIMKOM 6pojy cTaTyTa

(statute), koju y cTBapu NpeAcTaB/bajy MPaBHU CUHOHWM €EBPOKOHTUHEHTA/IHOr MNojMa

2" Bua. G. McBain /2009/: Abolishing Some Obsolete Common Law Crimes, King's Law Journal, Ne 1, cTp.
89-114.

%8 CBe TO NPBEHCTBEHO BaXKM 32 OCHOBE UCK/byuera KPUBIUYHOT fAena (defences) Koju cy cKopo Yy MoTAYHOCTH
M3BajaHW Yy [yroTpajHOj Npakcy eHrneckux cygosa. Yak M y OHUM ClyyajeBUMa Kafa je Heku onwtu
WHCTUTYT 3aKOHOM perynucaH, 4ecTo ce camo noTephyje Beh npucyTHa common law cagpuHa u gaje joj ce
3BaHWYHO PYXO 3aKOHCKe KaTeropuje (HMp. TO je cyyaj ca HYXXHOM 0f6paHOM, Kojy je 3akoHofasal, 2008.
rof. HOpMaTUBHO NOTBPAMO, OCnakajyhy ce NOTNYHO Ha paHuje cyacky usrpaheHe npuHumne). D. Ormerod
/2011/: cTp. 17. MNoO3HATO je fa KOHKPETHA rpaHuULa 30He KaXKHMBOCTU He 3aBUCK CaMo Off HAYMHA Ha KOoju cy
ofpeheHa 6uha nojeAMHNX KPMBUYHKX fena, Beh aa WNpUHY KpUMMHaIHe 30He oapehyjy v npasuia onwTer
Jena o Cy6jeKTMBHOM efleMeHTY KPUBMYHOT fiefia, KaXibWBOCTU HEOBPLUEHON KPMBUYHOT Aefa, OCHOBMMA
NCKSbYYeHa KPUBUYHOT [iena UTA.
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3akoHa.” Tu cTaTyTw, Tj. 3aKOHM Ce Npe cBera 0fHOCe Ha MaTepujy NoceGHOr Aena, Tako Aa
ce MoXe pehu aa je CMCTeM MHKPMMUHALM]ja Yy CaBPEMEHOM EHI/IECKOM KPUBUYHOM MpaBy
y MPEeTeXHOj Mepu 3aCHOBaH Ha [EMKTUMA KOjU Cy CTBOPEHW 3aKOHCKM nyTem.*
3aKkoHOZaBaL, MOXKe CTBOPUTY CaCBMM HOBY UHKPUMUHALM]Y, Tj. KAO KPUBUYHO AE/I0 MOXe
ce NpeaBuAETV NOHalLake Koje AoTaf HuMje 1o Kaxmwneo, a moryhe je n npomeHuTy Beh
nocTojehy KpMMUHaIHY 30HY HEKOr AennkTa (Mn camo 03aKOHUTK Beh noctojehr common
law genunkT).®! Ocum 3aKoHa Koju Ce MCK/bYUMBO OfHOCE Ha KPUBMYHY MaTepujy, jep npe
cBera 3a npegMeT MMajy WHKPUMWHMCaHE JbYACKOr MoHalawa Yy oapeheHoj chepu
[PYLUTBEHOI XKMBOTa, CUCTEM 3aKOHCKMX akaTa Yy KPUBWMYHOj MmaTepuju (KPUBUYHO
3aKOHOZABCTBO) YMHE W 3aKOHW KOjU perynuwly Heky apyry o6nact, nof ycnoBoMm fja
cafpxe v ofpenbe o ycnosrMa Mof Kojuma ce ofpefeHO MoHallarbe Yy Be3un ca npegMeTom
HEenocpeAHOr perynucara cmartpa 3abpareHrM (T3B. CNOPeLHO KPUBMYHO 3aKOHOAABCTBO).

MMowTOo Katasior MHKpUMMHauuja y EHIMeckoj He Mo3Haje HUKakBy (hOPMasHY U
CYLUTUMHCKY pa3fnuky u3mely ogpeheHnx Kateropuja genvkara (nofeny Ha KpmBU4Ha gena
N NpekpLuaje) ocum Aeobe Koja MOCTOjM Yy NPOLECHOM MnpaBy, a Koja ofpehyje HauuH
BONera KPMBMYHOI MOCTYMKa M OpraH Mnpef KojuM Ce CMpOBOAM KPUBWYHA NpOLEeaypa,
oBnawherwe Aa CBOjUM akTMMa CTBapajy HOBe Ae/IMKTe, OCUM MapiameHTa, Kao HajsuLler
3aKOHOAABHOI TeNna, UMajy M HeKn Apyrun opraHn (MUHUCTPK, Kao 1 odpeheHn opraHu Ha

NOKaIHOM HUBOY BiacTh).*

% CnMuHO BaXKM 1 3a KpUBMYHO Npaso CA/L. ,,MaKo je aMmepryKo KpYBMYHO Npaso MoTeKNo 13 oarosapajyher
EHI/IECKOT Y BpeMe Kaja je OHO 6uno yrnasHOM MNpeLefeHTHO Mpaso, Hherosa OCHOBA je faHac Hajsehvm
[enoM cafipxaHa y 3akoHMMa. Ceaka [p>kaBa-unaHuLa uMa ConcTBeHe KPYBUYHE 3aKOHe, 0K je defepasiHa
B/lafla, Mako He pacronaxe OMLTUM 3aKOHOAABHUM oBnaliheweM y 0BOj 06/1acTu, [OHeNa HU3 KPUBUYHUX
3aKOHa Mo OCHOBY OBfallhera Ha perynncare y MaTepunjama Kao LUTO Cy TProeuHa, nopesu u nowTa.” E. A.
Farnsworth /1973/: cTp. 164.

% 3akoHn y EHrneckoj mopajy mpohu Kpo3 o6a Joma napnameHta ([om komyHa M [IoM N0pAoBa) W
HeOomnxoAHO je Aa fobujy opobperwe KpyHe. MocToju HajMarkbe CeAaMCTO 3aKOHCKU PErynmcaHnux KpuBUUYHUX
Jena 3a Koje ce nocTynak ofsuja y3 ydewhe nopote npeg Cynom kpyHe. CBU JeNMKTW KOju Ce pasmatpajy y
CyMapHOj npoLeaypu Npes MarucTpaTrma, a Kojux npema HekuM npoLeHama MMa BULLIE 0 feceT Xumbafa, cy
unun npefsuheHn 3aKOHOM UM HeKUM ApyruM (noasakoHcKKM) aktoMm. R. Card /2010/: ctp. 20. HepasHo je
o6jaBrbeHa nena 36MpKa HajBaXXHWUjUX 3aKOHA U3 KpUBMYHE obnactu. Bug. J. Herring /2013/: Criminal Law
Statutes 2012-2013, London-New Y ork.

3L W. Wilson /2008/: ctp. 18-19; R. Card /2010/: cTp. 21.

¥D. Ormerod, K. Laird /2015/: cTp. 18-19.
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KpuBnyHMM 3akoHMMa y EHrneckoj, Koju cy nnog napnameHTapHe akTUBHOCTW,
yecTo ce ypehyje jegHa TauHo opapeheHa o6nacT, Tj. 3aKOHOAaBal, Kao MpPeBacXOAHW
Hocuay, NoNTKKe Cy3bujama KpUMUHANIMTETa, jeAHUM 3aKOHOM obyxBaTa fena Koja cy
rnoBe3aHa NpeTeXXHUM 06jeKToM 3awTuTe. U foK cy y BehrHM 3eMasba rOTOBO CBa Aena Koja
MMajy UCTW TPYMNHU 3aWTUTHN 06jeKT (Y3 ofpeade Koje perynuwiy onwTn Aeo KPpUBUYHOT
npaea) cabpaHa Yy jefaH 06GMMHUjU MPaBHU aKT KOju HACTOjX Aa LeNOBUTO Ypean CUCTEM
NHKpuMnHaumja (KpvBnYHM 3aKOHWK) Yy EHreckoj y oAcycTBy KoaudumKaumje nocToju
orpomaH 6poj PasMMuUMTX 1 YecTo Y3ajaMHO HeycKnaheHUX KpUBMUYHMX 3aKoHa.*® Ocum
TOra LUTO TW 3aKOHW HUCY CaKyn/beHW Yy UCTW MpaBHM akT, Beh Cy HOpMe KojumMa ce
KaKHbaBajy WMOBWMHCKMW, CEKCyanHW WTA. LeIMKTU CcajpXXaHe Y OABOjeHVMM K 3acebHMM
3aKOHCKMM aKTMMa, Ma Hekaj Huje flako npoHahu ogrosapajyhv M3BOp, OCHOBHM
HefocTaTak eHr/ecKor KpUBMYHOI 3aKOHOZABCTBA M3BMPE U3 UWHEHWLE [a je pefoBHO
BeoMa TeLKOo YTBPAMTY Baxkehe npaBo, MOLITO Cy 3aKOHCKE M3MeHe BeoMa YecTe, a Tako
NPOMetbeH 3aKOHM Ce PeTKO 06jaBrbyjy y thopmu npeuntheHor Tekcra.

OfcycTBO Tpafuuuje perynucara ogpeheHe matepuje 3aKOHCKUM MyTeM YTULAIOo
je ¥ Ha HefOBO/bHO MpeLM3HO u3rpaheHy TexXHWKY u3page npaBHUX akarta (4ecTa je
ynotpeba Ka3yMCTMKe U OACYCTBO reHepasHUX Knay3yna), na Huje peTkKo ja ce, Yak 1 Kaja
Cy4 npoHahe M3BOp KOju Tpeba NpumeHUTW, Havhe Ha npobnem yTBphMBarba npasor
3Hayewa YNoTpeb/beHMX peunm W m3pasa. [lojedMHa nuTakba HUCY MPEUU3HO W
HeJBOCMMC/IEHO perynucaHa, Tako fa MyT A0 UCMPaBHOI TyMayera HepeTKo BOAW MPeKo

npakce anenauuoHmx cyaosa. >

% UecTo monasv [0 NpennnMTakma 3aKOHCKMX OMMCA Agna Koja Cy CaapKaHa Y PasfnuMTUM M3BOPUMA.
Hapouunt npobnem npefcTaB/ba M YNHEHWULA Aa CY NOjeAnMHM 3aKOHW KOju npeasuhajy Heke BeoMa BaXkKHE
[eNnKTe nako aaBHo ycBojeHu (Offences Against the Person Act [1861]) jow yBeK y npumeHW. TexHMKa
KOojom cy u3rpaheHn 1 n3pasm Koje je 3akoHofaBal, ynoTpebro pefoBHO CTBapajy noTewkohe y npakTUYHOj
npumenn. A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/:; cTp. 46.

% D. Ormerod /2011/: cTp. 17. He3a40B0/LCTBO XaOTUUHIM CTarbeM KPUBUYHOT 3aKOHOAABCTBA BUALIBO je 1
13 13jaBa nojefMHUX cyamja Koju cMatpajy fa je OCHOBHU pa3fior CBMX HEBO/bA Hajnpe 6pPOjHOCT 3aKOHa, Kao
N UYMbEHMLA [a Ce MHOTW Of HMX OAHOCE Ha paspafy Beh perynucaHe matepuje, Te Cy 0f CEKyHAapHOr
3Hayaja, a y3 TO cy U MehjycobHO paluTpkaHu, na ce He Mory npoHahu Ha jefHOM MecTy. He nocToju Hu
cBeobOyxBaTHa 6a3a nojaraka koja 6u morna 6uTy of Behe KOPUCTU, Tako Aa je Y KOHKPETHUM CllyyajeBuma
MOHeKa/ BeoMa TeLLKO, YaK 1 CyaoBMMa KOju MMajy YCTaBHY 06aBe3y Aa npuMeryjy npaBo (M 3a Koje ce
npeTnocTae/ba fja No3Hajy nNpaso), yTBPAUTY Koja Npasuna NnpeacTas/bajy Bakehe npaso. VcTo, cTp. 17-18.
*D. Ormerod, K. Laird /2015/: cTp. 19.
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3. MNMpaBo EBponcke yHuje

WNako je yTuuaj npasa EBponcke yHWje BMA/bMB Npe cBera y 06nactu npoLecHor
npasa (ekcTpaguunja, eBPONCKM HAOr 3a XarLlerwe UTA.) HECYMHbUB je 3Hayaj 1y 04HOCY
Ha MaTtepujaiHO MpaBo, YNPKOC TOMe LUTO 3aKOHO4ABCTBO EBpOMCKe yHMje no cebu He
MOXe VHKPUMUHUCATI MOHalLake Koje 61 6110 Kakmwuso Y EHrneckoj 1 Bency.® Jepgan
0f, HauMHa yTuuaja OBOr CUCTeMa HOPMW Ha YHYTpallke NpaBo je Mpe CBera ycBajarbe
ofpeheHe KpuBMYHOMNPaBHe perynaTveBe Ha HWBOY EBponcke yHuje, Kao M notpeba
ycknahueara fomaher npasa ca ogpeheHWM nNpuHUMNMMA Ha KOjUMa Mo4yuBa Mpaso
EBponcke yHuje. MacTpUXTCKM YroBop je NpeABWAe0 W3BECHY HafeXHoCcT EBponcke
yHUje y okBupYy Tpeher cTyba y 061acTu KpuBUYHE MaTepuje, an je TeK JIMcaboHCKUM
YroBOPOM, KOjU je YKWHYO CTPYKTYpy 3acHOBaHy Ha CTy60BMMa, KPUBUYHO MpaBoO
EBponcke yHuje [ob6wio Ha 3Hayajy, MOTBPAOM fJa MpaBa rapaHToBaHa EBPOMCKom
KOHBEHLMjOM 3a 3alTUTY JbYACKMX MpaBa U OCHOBHMX Cnobofga npencras/bajy TeMerb
npasa EBponcke yHWje W [Ja KPUBMYHOMpPaBHE Mepe EBpPOMCKe yHWje W HUXOBO
CnpoBoferwe Ha HaUMOHa/IHOM HMBOY MOpajy 6UTK ycarfalleHe ca TUM (hyHAaMeHTa/THUM
npasumMa.’ MojeaunHLy je 103BO/LEHO Aa ce MO30Be Ha ofpeaGe npasa EBpoNcKe yHuje u'y
MOCTYNKY npej HauuvoHaiHUM cyfoM. KpuBMYHOMpaBHa perynatvMBa YCBOjeHa HAaKOH
cTynara Ha cHary JIncaboHCKOr yroBopa MOXe MMatu HernocpefHy npuUMeHy, Mof
YCNOBOM [a Cy WCMyHeHW HEeONxoAHW npegycnosu. LLTaBuwe, ¢ 063MpoM Ha CTaB
EBponckor cyaa npasge, Morno 6u ce nohu og tora Aa npaso EBporicke yHMje uma npumar
y 0fjHOCY Ha fiomahe npaso.

CHaxHuMjn yTunuaj npasa EBporcke yHMje Ha KpMBUYHO npaBocyhe y YjeaneHoM
KpasbeBCTBY 0Apa3 je nojayaHe akTUBHOCTM €BPOMCKOr 3aKoHoAasua Yy 06/1acTu onwwiTe
CnosbHe 1 6e3begHOCHe NOAUTUKe. Ha OCHOBY NpoMeHa Koje je AoHeo J1ncaboHCKM yrosop
cafja MocToju Mofe/beHa Haf/IeXXHOCT u3melly EBpOMNCKe yHWje M Jpxasa uynaHvua y

OfIHOCY Ha OBY 06/1aCT, Kao M y OAHOCY Ha npaBocyfe U yHyTpallbe NOCM0Be. Jaun yTuLaj

% R. Card /2010/: cTp. 22.
3 D. Ormerod, K. Laird /2015/: cTp. 20-21.
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he gohn A0 mM3paxaja HapoOuMTO Kao Mocneamua 3HavajHMje 6opbe NMPOTMB TEpopuM3Ma,

KOpYMLMje, TProBUHE /byAyMa, 310ynoTpe6e onojHux apora uta. >

4. EBponcKa KOHBeHUMja 3a 3alTUTY JbyACKMX MpaBa U OCHOBHMX c/i0604a w1
3aKoH 0 sbyackum npasuma (Human Rights Act)

YcBajawe 3akoHa O JbyAckMM npaBuma 1998. rog. npeactas/ba jefaH of
HajBXXHUJUX TPEHYTaKa Yy pa3Bojy eHr/IeCKOr rnpasa Yy NpoLLIoM BeKY. Y TuULaj 0BOr 3aKOHa
NpUMeTaH je 1 y 06nacTMa Koje He cnagajy Y UCK/bYuMBY KpUBMUYHOMPaBHY maTepujy.
Hberosum 03akomeweM EBpoOMcka KOHBeHUMja 3a 3alITUTY JbYACKMX MpaBa U OCHOBHMX
cnoboga noctana je n3sop npasa y EHrneckoj.*® OCHOBHY L/b 0BOT 3aKOHa je Aa Y OKBUpY
Hayena mapnameHTapHe cynpemaTuje ycar/siacl eHrsiecko 3aKOHOLABCTBO M common law
MpaBo ca MUHUMATHWM CTaHAApAVMa Koje rapaHTyje EBponcka koHseHumja.*t Cygosm cy
npema 0BOM 3aKOHY Yy 06aBe3n fa NpuankKoMm pelliaBaka c/lyyajeBa npasuia common law-a
npurMerbyjy Y CKnagy ca npasHMM OKBMPOM KOju noctas/ba EBponcka KoHBeHUMja. Kaja je
pey 0 KaXXHMBUM [efiMma Koja Cy CTBOpPeHa 3aKOHOM, MpaBusio je fa YKOIMKO Ce MprMeHa
ofpeheHe 3aKOHCKe HOpPME MOXe CXBATWUTU Kao MoBpesa HeKOr npasa OKPUB/LEHOT KOje je
3arapaHToBaHO EBPOMNCKOM KOHBEHUMjOM, Cy4 MMa 3afaTaK ,,y Mepu y Kojoj je To moryhe*
[ia 32aKOHCKO MpaBu/io TyMayn Ha HauuH Koju Hehe 6UTK y CynpoTHOCTY ca CTaHAapAuma
Koje rapaHTyje EBporicka KoHBeHUuja. Npy Tome je cyp 06aBe3aH fa jeaHako BoAM payvyHa
He camo 0 npaswunnma EBporcke KoHBeHLMje, Beh 1 0 npakcy EBponckor cyga 3a /byAcka

npaea. YKOMMKO Huje moryha nHTepnpetaymja Koja 1 ce Kpetana y OKBUpUMa peLletba 13

% N. Padfield /2012/: Criminal Law, Oxford, cTp. 17.

¥ D. Ormerod, K. Laird /2015/: cTp. 23.

0 YiegunmweHo KpamescTBO je EBPOMCKY KOHBEHLMjy paTudukosano jow 1951. rog, anv oHa Huje 6una
MHKOpnopucaHa y yHyTpalluwe npaso. R. J. Terrill /2009/: World Criminal Justice Systems. A Survey, New
Providence, NJ, cTp. 4.

! OBaj 3aKOH 3BOPOM EHI/IECKOr MpaBa CMaTpa M 1 npakcy EBpoNCKor Cyfa 3a /by/cka npasa. P. Roberts
/2007/: Strict Liability and the Presumption of Innocence: An Exposé of Functionalist Assumptions, in:
Appraising Strict Liability (ed. A. P. Simester), Oxford, ctp. 155. OBo 61 Morno ga cteopu ogpeheHe
notewlkohe, ¢ 063MPOM Ha MOHEKAS HEKOH3WUCTEHTHY Mpakcy EBPOMCKOr cyfia v UvmbeHuly Aa ce Of/yKe
[JoHoce y hopMu Koja Huje yobuuajeHa y common law cuctemy npeuegeHata. D. Ormerod /2011/: cTp. 21.
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EBponcke KOHBEHLMje, CY/ je AyXaH f4a MpuUMeHW U Taksy ofpeaby aomaher npasa.*?
JeauHo oppeheHn cyposu (Bucokn cyn, AnenauvoHn cyd, BpxoBHW cyn) wory
HaJ/1IeXXHOM MUHUCTPY YNYyTUTK jedHY BPCTY Aeknapauuje (declaration of incompatibility)
KOja y CTBapyv MpefcTas/ba BUA NMPeL/ora, Koju eeKTMBHO He 0baBe3yje MUHWUCTPA, Aa ce
MOKpeHe TMOCTyNak 3a W3MeHy 3akOHa W HeroBo Yycknahueawe ca EBpPOMNCKOM
KOHBEHUMjOM. Ha Taj HauuH, 3aKOH O J/bYyACKMM npasuma notephyje cynpematnjy
YHYTpallker npasa, jep he cyd NpUMEHUTM M OHO NPaswuio Aomaher rpasa Koje ce He
MOXeE MPOTYMaunMTy Tako [a Ce M30erHe eBeHTyasHa MoBpeja MNpasBa 3arapaHToBaHOT!
EBpONCKOM KOHBeHLMjOM. Ha OCHOBY focafallitbe Mpakce BUA/bMB je Hamnop cydosa Aa
peLle HameTocT Koja MocToju m3mehy npaBuna 0 06aBe3HOj MpUMeHM Aomaher npasa W
moryhe noBpefe EBpOMCKe KOHBeHLUMje, TWMe LUTO Cy CyAoBM npuberasanm
npeo6/MKoBawy fomaher rnpaea, Kako 61 ULLIW MPeKo, Tj. U3HaA TymMayeta, a CBe Aa bu ce

n36erna nospesa npasuna EBponcke koHeeHLmje. ™

Ogpervak 2. Pethopma — nokywiaj Kogumkauuvje KpuBu4yHoOr npasa

Y aHrn10cakCOHCKOM MNpasy CYLUTUHA TPaAWLMOHAIHO MMa NPeaHOCT npes (hopmom.
Y EHrneckoj, Koja jow yBeK Hema yCTaB Koju 61 610 KOAM(IMKOBaH, Tj. MUCaH U cafp)kaH y
jJefHOM MpaBHOM akTy, afnM Koja Ce W Mopef Tora UCTMYE Kao HECMOPHU CUMOOS
KOHCTUTYUMOHaNM3Ma 1 MofBofera npeporaTvea BNacT Nof BO/bY 00jeKTUBHOr Mpasa,
KakBoha (KBafIMTeT) 1 cafp>KMHa NpaBHMX NpaBua je BaXHWja of 06/1MKa Y Koje je npaBHO
npaBwo 3a0feHYTO.

KpusnyHo npaso EHrnecke Huje KogUMPUKOBaHO. YneHULA [ja je eHIIeCKO MpaBo

MPETeXHO CYACKOr TOpeKna, Kao W [a je HacTajano naraHo, y AyroMm nepuogy

“2 Epponcka KOHMBEHUMja He MpeAcTaB/ba aKT BUWLUE MpaBHe CHare Koju 6W 6MO W3Haf HaLMOHaTHOT
3aKOHOfaBCTBa. HeycnewHW NoKyLuaj MHTeprpeTaLyje CIOPHON NpaBuaa y AyxXy npaBuia KOHBEHLMje mMnak
ob6aBe3yje Ha npumMeHy fomaher npasa. A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp.
33-34.

“ G. R. Sullivan /2007/: Strict Liability for Criminal Offences in England and Wales Following Incorporation
into English Law of the European Convention on Human Rights, in: Appraising Strict Liability (ed. A. P.
Simester), Oxford, cTp. 202-203.
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nojefuHayYHOr pellaBara KOHKPETHUX ClydajeBa, Te TMMe MoCTaio AyO0KO YKOPEeHEHO Yy
MpaBHOj CBeCTW, jedaH je Of pasnora Henocrtojaka Koaudukaumje y EHrneckoj kaksa
nocToju y octasimm 3em/bama Espone. [loK je y nocnefwe Bpeme rojayaHa akTMBHOCT
3aKOHOAaBLa y MaTtepuju rnocebHor gena, LWITO ce ornefda y cse Behem 6pojy AOHECEHMX
3aKOHa KOjU WHKPUMUHMLWY ofpeheHa APYLUTBEHO LITETHAa MOHalawa, OonwTh [eo
KPMBUYHOTI Npasa je YrnaBHOM CajpyXaH Yy HemnmcaHoM rpasy, Tj. CYACKUM MnpeuegeHTuma
je aepuBmMpaH 13 0buyajHor npaea. Ho, nparmarnyaH u Tpaguunju BepaH GpUTaHCKK AyX
OfCYCTBO KPWMBMYHOI 3aKOHWKa KOju 6U CBEOOYXBAaTHO Perynmcao KpvBUYHOMPABHY
MaTepujy, HeH OMNWTU WU NocebHM [eo, He cMmaTpa HeAOoCTaTKOM KPWBUYHOMPABHOM
cuctema.** HenocTojate kogunkaumje ¢ jefHe cTpaHe YHOCK [03Y HECUTYPHOCTU Y Taj
cucTeM, ann ¢ gpyre ctpaHe omoryhyje npeko noTpebHy (IeKCMBUIHOCT cucTema U
MOryhHOCT HeroBor fiakLier npuiarohasarwa HOBUM notpebama. nak, Komucuja 3a npaso
(Law Commission)® je, nonasehu o MHOrOCTPYKMX NpeaHOCTU Koaudukaumje, 1989. roa.
npegnoxwuna Haypt KpusuyHor 3akoHvKa 3a EHrnecky n Benc (Draft Criminal Code for
England and Wales).*® CTpyyHa jaBHOCT je yrnaBHOM NO3UTUBHO OLeH1Na TekcT HaupTa u
YOMLUTe YiH 06jenbaBarba KPUBUYHOMPaBHE MaTepuje Y jefaH LIenoBuT akT,*’ Kao HauuH
[a ce MOCTUIHe BULUWN CTEeMeH W3BECHOCTU Y KPWBMYHOMPABHOM CUCTEMY, aiin je 360r
MoKyLLaja pagunkanHe peopme, He camo Baxkeher npasa, Beh 1 BULLEBEKOBHE Tpaauunje y

06/1aCT! KpuBMYHOr npaBocyha, W peakuwja KpuTuke 6wna owTpa.* Maga 61 peluno

“ TMocToje W CynpoTHa MULL/bEHA. KPUBUYHM 3aKOHWMK 61 YHEO CUFYPHOCT M WCTPaBMO apXauuHa W
HEKOH3WCTEHTHA peLLiera Yy nojeauHum obnactuma kpmeuyHor npasa. R. Card /2010/: cTp. 35.

> Komucwja 3a MpaBo je He3aBKCHO TeNo CTBOPEHO 3aKOHOM 13 1965. rog. Koje 1Ma 3a Lub fja 3aKOHOAaBLY
npefnaxe pellera Koja 61 3Haumna yHanpeherwe npaBHor cuctema. Pag Komucuje 3a npaBo je y nocnefre
Bpeme A06M0 Ha WHTEH3WUTETY U Pe3ynTupao je y HM3Yy u3BellTaja y Kojuma ce cymumpa Baxehe npaso v
npefnaxe Heroso nobosbluakbe, HapPoUMTO Y 06/1aCTMa KOje Cy Off HapOUMUTOr 3Hayaja, Kao LWTO Cy NuTama
CMarbeHe OArOBOPHOCTM, CayYecHMLUTBa, MOKyLlaja (M3 OnwTer gena) v youcTBa, NMLLEeHa feTeTa npu
nopofajy, faBara MmunTa UTa. (M3 nocebHor aena). D. Ormerod /2011/: cTp. 31; Bua. N. Padfield /2012/: cTp.
18.

“ HaupT je pahleH oA cTpaHe Mane rpyne MCTaKHYTUX MpaBHMKA, a mpaheH je KOMEHTapOM HeKux
HajBaXXHWUjUX, 0 CBOjVX BULLUEe 0f ABecTa ofpefaba. R. Heaton, C. de Than /2011/: Criminal Law, Oxford,
cTp. 13.

47 M 6Uno KakaB 3aKOHWK je 60/bu 0 HUKakBor.“ G. de Burca, S. Gardner /1990/: The Codification of the
Criminal Law, Oxford Journal of Legal Sudies, Ne 4, cTp. 570.

“ M. Molan, D. Lanser, D. Bloy /2000/: Bloy and Parry's Principles of Criminal Law, London-Sydney, cTp.
10-12.
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MHOra crnopHa nwuTtawa, 0Baj HauypTt, paheH nNo Yy30py Ha €BPOKOHTUHEHTa/IHE
Kognukaumje, NoLe/beH Ha ONWTK U NOCEGHM [e0, HWU YeTBPT BeKa HaKOH My6/MKoBakba
Huje yTBPReH Kao Mpeanor 1 joLl yBek Yeka Ha ycBajare.*® [lo Tora BepoBaTHO Hehe gohu,
jep je 1 Komucnja 3a npaBo NpoMeHunia ctparterujy u obycrasunia fasbu pag Ha npojekTy
yCBajarba 3aKOHNKa,>® NOCBETUBLLN Ce pedhopMU NOjeAnHUX 061acT KPUBWUYHOT MpaBa, C
HaMepom f[a Cce y HeKOM AOLHMjeM MOMEHTY MOHOBO pPasMOTPWU MuUTawe Koaudukaumje

KpWBMYHOT MpaBa.>*

“y CA[ je cnvka cacBum fgpyrauvja. CBaka fpaBa WMa 3acebaH KpPUBWMUHK 3aKOHUMK, a BEMKM 6pOj
JpxaBa je cneamo T38. Mogen KpusuuHor 3akoHuka (Model Penal Code) Koju je TOKOM jefiHe deleHuje
pafjeH of rpyne nNpaBHUKa, a YCBOjeH je 1962. roanHe of cTpaHe AMEpPUYKOr MHCTUTYTa 3a nNpaBo (American
Law Ingtitute), HeBnaaunHe opraHusalmje Koja je AoCTa ypagmna Ha nnaHy YHu(MKaumje amepuykor npasa.
360r unkbeHuUe Aa je Mogen KONeKTMBHO pafeH oA CTpaHe BENMKOr 6poja CTpydraka cMaTpa ce Aa OH
npefcTaB/ba aMeEPUYKM communis opinio doctorum y OAHOCY Ha BENWMKWM BPOj KPUBMYHOMPABHUX MUTatba.
VHaue, Mogen je, nako Hema CHary obaBe3yjyher akTa, 13BpLUMO BENMKM YTULAj Ha Npakcy, Teopujy anu u
3akoHofaBcTBO. Bug. M. M. Ahumosuh /1966/: CybjeKTUBHW eneMeHaT KPUBWUYHOT Aena y amepuykom
npasy, beorpag, cTp. 18, 56. KpuMBNYHM 3aKOHULIM FOTOBO MOJSIOBMHE aMeprUKUX Apxasa pafheHu cy no ysopy
Ha Mogen KprBUYHOT 3aKOHMKA, @ CIMYHOCT je HapounTO BUA/bIBA Y MaTEPUj KPUBUYHE OATOBOPHOCTM.

% Komwcuja 3a npasBo 3a EHrnecky v Benc 3BaHuuHO je 2008. rog. o6jasuna ofycTajarbe 0/ MpojekTa Ha
uspaamn kogupmkaumje (Law Com. No. 311, Tenth Programme of Law Reform). A. P. Simester, J. R. Spencer,
G. R. Sullivan, G. J. Virgo /2010/: cTp. 676.

L A. Ashworth /2009/: cTp. 47; A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 46; R.
Card /2010/: cTp. 36.
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MOrNABJ/BE I1. CUCTEM KPUBUYHUX CYAOBA Y EHI'JIECKOJ

VcTopuja eHrneckor napnameHTapmsma obenexeHa je gyrom 6op6om nnemcrea v
rpahaHcTBa MPOTMB MOHapXa y HacTojakby fa Ce OCBOjU MonMTuuka cnobofa u Bnact
yrnpae/baya noapese nof jefAMHCTBEHY BO/bY 06jeKTUBHOI npasa. Y TOM fAB06Ojy n3mehy
KpYHe C jefiHe CTpaHe, 1 HeHUX NoAaHnKa Tj. HAPOLHOT MPeLCTaBHULLTBA C Apyre CTpaHe,
nobeny je oA4Heo napnameHT, a MOTBpAa TakBOr pe3yntaTa TeOPWjCKM je yobnuyeHa y
[OKTPUHY O MapfiaMeHTapHoj cynpematuju. Y [Lyxy OBe AOKTPUHe je uieja 0 Hapoay
O/IMYEHOM Y NMPeACTaBHUYKOM Teny Kao jeJMHOM MOIMTUYKOM CyBepeHyY, KOju (opMasiHO u
eTUYKN 6e3 MKaKBUX OrpaHuyera, Npefcras/ba UCK/bYUMBOT rocrnojapa y 3aKOHOAaBHO]
chepn. HacynpoT OBOM Yyyewy KOje je TMOCTal0 OCHOBHa Of/IMKA EHr/1IecKor
KOHCTUTYUMOHaN3Ma, WUCTUHCKU TBOpal, NpaBHUX HOPMW Y MOYETHOj a3 6unm cy
Cyf0BK, YnjoM je AenaTHowhy cTBapaHO onwiTe npaso (common law) ca jeAMHCTBEHUM
BKEHEM Ha LENOKYMHOj Ap)aBHOj TepuTopujn.>? AkTueHOWhy common law cygosa
006/IMKOBaH je, y MOYeTKY CTPOro (opmanaH, CUCTEM HOPMMU WM pa3BMjaHa je TexHUKa
CYACKOI npeLeaeHTa, Kpo3 npasuno stare decisis et non quieta movere, CXo4HO Kojoj je
of/1lyKa y jeHOM npecyheHoj cTBapu nocTajana obasesaH ,,y30p“ 3a cBe 6yayhe cnyvajese
C/IMYHOT UMHEHNYHOT CTara.>> 3aKOHOfABCTBO, Mako cxBaheHO Kao Kpajtbi rocrogap,
MOCMAaTpaHo je Of Cy/JoBa Kao y/be3 Y OpraHckv passuTak common law-a.>* Mako je 3a
MOZEpPHO Ao6a Yy pa3Bojy eHr/IecKor npasa KapaKTepUCTUYHO MOCTOjake BENMKOr 6poja
3aKoHa y CBMM 0b6nactuma, YmMme je pasnuka namehy civil law n common law cuctema y
3HAYajHOj Mepy ybnaxkeHa, 1 [a/be je XKMBO CXBaTarkbe Ja Ce HopMa 3aKOHa cmMaTpa KOHa4yHo
YCMOCTaB/bEHOM TeK OH/JA Kaja je MpUMeHe U NpoTymaue CyAoBu.>> 360r Tora HA MMCao
BE/MKOr (ppaHLyCKOr TeopeTuyapa Kako cy cyguje ,,omha 6e3 gywe* a cygosu ,ycra
3aKOHa KOja 13roBapajy peuyu 3akoHa“ He 6U MOrna fa BaXwu 3a eHr/IecKor cyaujy, Koju

OC/MoHal, 3a CBOje OA/lyKe MNpoHanasn y Beh peLeHNM KOHKPETHUM KUBOTHUM

%2 1. hokuh /2012a/: CucTem KpUBMUHKX CyA0Ba Yy EHFMeckoj, y: Passoj cucTema Cpbuje 1 xapMoHusaLmja
ca npasom EY, (yp. C. Tabopoiun), beorpag, ctp.174-175.

¥ H. Wallace, C. Roberson /2012/: Principles of Criminal Law, Boston (etc.), cTp. 13.

> B. M. KowwyTuh /2008/: cTp. 182.

*® YcTo, cTp. 181.
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Cny4vajeBnMa, Mpe Hero y arncTpakTHUM W ONWTMM NpaBWIMMa, KakaB je Ccfydaj ca
TpaguLmMjoM CyACKOr MocTynawa y 3eM/bama KOHTUHeHTasiHe EBporie. C 0631poM Ha TakBy
YNOTY €HINIeCKOr CyAuje, Kora KapakTepuile cneuuuyaH MnpakTuyaH npucTyn u
WHAYKTVBHW HauuH pacyfhuBara, CKOBAHO je M CIMKOBUTO Ofpeherwe ucTor Kao ,,poba
NpoLwaoCcTh 1 fecnoTa 6yayhHocTn.”

Ocum n3y3eTHOr 3Ha4yaja cyacke (hyHKUMje, jefHa 0f OCHOBHWUX cneunuduyHocTK
EHI/IECKOr CUCTeMa je MOCTaB/bate CyAuja M3 pefoBa afBOKaTCKe npogecuje, LITO ce
pasnnKyje o npakce y KOHTMHeHTanHoj Esponun.>® Cyamje ce 6upajy w3 yckor Kkpyra
WCTaKHYTUX TMpaBHMKA W NO MNpaBuiy Yy TPEHYTKY CTuuawa MNyHe CTpy4YHe U
npodecnoHanHe 3penocTun, Kpo3 NocTynak Koju npy)ka Hajsehe rapaHTuje y Tom nornegy.
BaxHO je HaNmoOMeHyTU Aa Ccy npasHWULM Yy EHIIECKO], Kao Niog Ayre Tpaguumje Koja Byye
KOpeHe W3 cpeatber Beka, pa3BpcTaHu Yy OGapuctepe (barristers), cneuujann3oBaHe 3a
3acTynamwe CTpaHaka npef BUWKM cygoBuma W conucutope (solicitors), npaBHUKe
oBnawheHe ga cTpaHKama [fajy npaBHe caBeTe, Y3 MOryhHOCT MojaB/bMBarba NPes HUKUM
CyAoBMMa, MpU Yemy je nosuumja bapuctepa yrnefHuja n Hocu Behu npectux. YecTo ce
oBa Nnojena CAMKOBUTO ynopefyje ca 04HOCOM Jfiekapa OnLITe mpakce 1 crneuunjaincTe 3a
oapeheHy obnact MeauumHe.”’ Cyacka hyHKLUuja je Ayro 6una pesepsrcaHa CK/bY4MBO 3a
NCKyCHe Gapucepe, ann je 3akoHoM 13 1990. roamHe (Courts and Legal Services Act) gata
MOrYyRHOCT 1 CONMCMTOPMUMA fia Ce KaHAnayjy v 6yay 6upan.>®

Nako Huje HemocpefHO Be3aHO 3a TeMy pafa, OBO MOr/1aB/be je BaKHO 3a
pasymMeBare NpeamMeTa UCTPaKUBaHa, jep je HauuH cyherwa y KpUBUYHUM CTBapnmMa GUTHO

YTLAO0 Ha ONwWTK (MPAKTUYHK) NPUCTYN OCHOBHUM KPYBUYHOMPaBHUM NPo6ieMmma.

% 3. Mpuuesuh /1990/: OpraHusaumja peoBHNX Cy/0Ba 1 NON0XKaj Cyauja y EHrNeckoj, Apxvs 3a npasHe 1
ApywTBeHe Hayke, Ne 3-4, beorpag, cTp. 595.

> Bug. R. J. Terrill /2009/: cTp. 46.

% Uak ce y cacTaBy cajjaluter BpxoBHOr cyja Hanasu jegaH conucutop. Bua. F. Cownie, A. Bradney, M.
Burton /2010/: English Legal System in Context, Oxford, cTp. 184.
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Opervak 1. OpraHunsaumja n cucTem cyaoBa y EHIrneckoj

CucteM KpuvBMYHUX cyfoBa y EHrneckoj je y OCHOBW TpaguumMoHanaH v YmHe ra
mMecHU cyposu (Magistrates Courts) Kao HajHWKK Yy CYACKOj Xujepapxuju, Cyn KpyHe
(Crown Court), Anenaunonn cyg (Court of Appeal) n BpxosHu cyg (Supreme Court) Kao
HajBMLLa CyfCcKa MHCTaHLUa Y YjeanbeHoM KparbeBcTay.

Maga he o Tome 6UTK BuLe peun y nayhem nornae/by pafa, Ha OBOM MeECTY je
BXXHO HamnoMeHyTM fa je cTapa common law nogena pgenukara Ha felonies n
misdemeanours HanyLiTeHa y Apyroj nonosuHu 20. Beka. [leoba Koja y CyLITUHM 0Aroeapa
paHWnjoj HauMHEeHA je MCKIbYUYMBO M3 NPOLIECHMX pa3fora: 3a nakia gena (misdemeanours)
npeasuheH je jefHocTaBaH, cymapaH nocTynak 6e3 npucycTBa MopoTe Mpes MeCHUM
Cyf0BMMa, [OK Ce 3a Texxa KpuenyHa aena (felonies) noctynak Boam y3 nNpucycTso nopote
npes CyaoM KpyHe, ¢ TUM LUTO MOCTOje oApeheHn AeNnKTU KOju mory 6uTu npeamet
nocTynka npeg obe BpcTe cyfoBa. Ha Taj HauMH Cy CBa KpMBMYHA fena CBpCTaHa y Tpu

rpyne, CXo4HO TOMe Npej KojuM cynom he 6MUTK pellaBaHa M Y KakBoj (hopMu MOCTYrKa.

1. MecHu cypoBu (Magistrates Courts)

3a Hajnaklua KpMBMYHa dena npeasuieH je cymapaH nocTynak 6e3 y4yewha nopote
npes MecHUM cyfosumMa (Maructpatvma). To Cy HajHUXKM CY[0BU Y CYLICKOj OpraHu3aunju,
anv Benukm 6poj cnydajeBa (npeko 90 npoueHata) ce pellaBa ynpaBo npes wuma. Y
cactaB MeCHMX cyaoBa ynase MupoBHe cyauje (Justices of Peace) koje He mMopajy nmatu
MpaBHUYKO 06pa3oBarbe,” na ce 0BM Cy/0BM jOLU Ha3MBajy CyaoBMMa ,iandke npasge.”®
Mo npasuny cyde y TpouynaHom Behy u y 2008. rognHn 6uno je npubnmxkHo 30.000
MUpOBHMX cyanja,®’ koje ce G1pajy Ha Mpeasor NOKaHUX KOMUCKja M3 PefoBa MO3HATHX

Tproeaua, NOKa/IHMX NOMNTUYapa UNn Apyrnx yBaXEHUX NMYHOCTKU, C TUM LUTO NOCao

* WcTo, cTp. 162.
% 3. Mpuuesuh /1990/: cTp. 586.
®L F. Cownie, A. Bradney, M. Burton /2010/: cTp. 65-66.
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MMPOBHOT Cyauje HWje nocao ¢ nnaheHUM NyHUM pagHuM BpeMeHoM.%? Yueluhe nanukor
e/fleMeHTa y KPMBMYHOM MOCTYNKY MMa Ayry Uctopujy v BOAM NOpekso 13 13. Beka kaga cy
noctojaiv T3B. ,,4yBapu mupa.” To cy OUIM LIEHT/IMEHW KOju CYy nomMarasivm J10KasHOM
Wepudy y ouyBawy pefa M mMupa, YiMe cy 06aB/basiv BULLE MONUMJCKY HEero CyACKy
dyHKunjy.* Mojam ,,MnpoBHe cyamje” nojasno ce 1363. roguHe Kada je rpahaHuma Aato
npaBo fa npecyhyjy y KpYBUYHUM CnydajeBrMa Marber 3Havaja y cygosuma KeaptasiHor
3acefjara (Quarter Sessions) Koju Cy M 0 AaHac ocTanu nojam cy/acke edukacHoctn,®
Mako cy YKMHYTWU 3aKOHOM O cygosumMa 1971. roguHe. Ha Taj HauMH je 3anoyerta npakca
yuewha Nandykor enemMeHTa y yTBphuMBamby KpUBMLE 3a Hajfaklwa KpuBuuHa gena.®
[MocTeneHO je HafNeXXHOCT MUPOBHUX CyAuMja NPEHOLLEHA U Ha HOBE AeNuKTe, a of 1554,
roguHe Jato UM je oBnawherwe aa BOAe ,,MPeMMUHAPHY UCTPary* KO TEXMUX KPUBUYHUX
fena, Kako 6u ce prima facie yTBp4nao nocToju 1 4O0BO/LHO OCHOBA fa ce NpeaMeT ynyTu
npes nopoTy.®® O6e thyHKUMje, cyhere YUMHMOLMMA KPUBMYHUX Aena Matber 3Hauaja u
BOhere npenumMmnHapHe uctpare, ocTasie Cy W AaHac Yy HaLNeXXHOCTU MarucTparckux
cynosa.®’

Kako mMvpoBHe cyamje no npasuiy Hemajy npaBHUYKO 06pas3oBarbe, HbUMa Yy pagy
nomaxe cyfacku cnyxbeHmk (Clerk to the Justices), npaBHMK no cTpyun (06MYHO
CONNCUTOP, Mako M Gapuctepn mory obaB/baTy Taj Nocao), KOjU MM Tymauum npaBHe
nponuce, aim Hema oBnawhewe Aa y4yecTByje y O4/lyuMBaky HUTU [a Aaje CBOjY OLEHY

YNHEHUYHOI CTaka, TakKo [Ada, WakKo je Cﬂy)K6EHVIK, Heroea Yynora Hl/lje 4yncTo

%2 B. M. KowyTuh /2008/: cTp. 162. HauenHo ce cBako MOXe KaHAWAO0BaTH 3a MUPOBHOT cyaujy (kaHauaaTa
MOXE NPeSIOKUTU U HEKO 0f MOCTOjehnx MUPOBHUX CyAMWja, NOAUTUYKA CTPaHKa, Tprosayka uau gpyra
opraHu3aumja), anm ce nnak nojeauHe Kateropuje rpahaHa He mory Hahu y 0BOj Y1031 (MprUmepa paan HeKo
KO je paHuje ocyfuBaH, nnu je 61o 3anocneH y noamumjn u cn.). Bug. M. Davies, H. Croall, J. Tyrer /2005/:
Criminal Justice. An Introduction to the Criminal Justice System in England and Wales, Harlow (etc.), cTp.
237.

% p, S. James /1976/: Introduction to English Law, London, cTp. 39-40.

64 3. Mpuwesuh /1990/: cTp. 586.

% Y TOM KOHTEKCTY WHTepecaHTHO 3ByuM MoJaTak Aa je jefaH Of HajLereHUjuX 1 HajnosHaTMjux cyauja
BpxosHor cyga CA/LL jeanHo npaBHUYKO 06pa3oBarbe CTekao nocehumBareM [BOMECEYHOT Kypca Ha jefHOM
Konelly. Ped je o LloHy Mapwany (John Marshall), ueTBpTom npegcefHuKy BpxoBHOT cya, ayTopy MHOIMX
3Ha4ajHux ognyka. Bug. E. A. Farnsworth /1973/: cTp. 7.

% p. S, James /1976/: cTp. 40.

67 3. Mpuuesuh /1990/: cTp. 586.
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afMUHMCTpaTUBHe npupoge.®® MehyTum, y cacTaB MecHux cynosa y BehuM rpagoBuma
ynase n npoecnoHanHe cyauje (District Judges)® ca nyHUM pagHUM BpeMeHOM, Koje cy
nnaheHe 3a cBoj pag (y 2008. roguHu 61no ux je oko 140).”° Ose npodecuoHanHe cyauje
nocTynak Bofe camocTanHo, 6e3 yyeluha nanka.’

OcHOBHa (pyKuUMja MeCHMX CyaoBa je, Kao WTO je Beh HanoMeHyTo, Ja y yno3un cyaa

NpBOr CTerneHa BOAe MOCTYMaK 3a faklle AenunkTe,’

Kao LWTO Cy CMTHa Kpaha, MHOru
caobpahajHn gennkTKn, HeosnawheHo KopuLherwe Tyher MOTOPHOT BO3KW/a U C/1, Kaja je To
npeasuheHo 3aKoHOM.” 3a TakBa fena WCK/bYUMBO je HajfiexaH MecHW Cyf, uuja cy
oBnawhera y nornefy BUCUHE KasHe KOjy MOXe u3pehn 3aKkOHOM OrpaHuyeHa Ha 6 meceuu
KasHe 3aTBopa (MM HajBMLle 12 Meceuum 3a [Ba WM BULIE NAKLWNX KPUBUYHUX Aena)
5.000 thyHTM HOBYaHe Ka3He. Cam MocTynak npeg OBUM CyfoBUMa je 6p3 M jeAHOCTaBaH.
HakoH ymTarwa ONTY)KHOI aKTa, KOju UHWLMjaSIHO MOAHOCK Nonuumja TyXuoly, a oBaj je
HaKOH NpoBepe A40CTaB/ba cyay,’* OKPUB/LEHM Ce MO3MBa Aa Ce U3jacHM 0 OnTyx6Gama Koje
My Ce CTaB/bajy Ha TepeT. YKO/NMKO OKPUB/bEHW MPU3HA KPYBMLY, NO npasuny ce Hehe
M3BOAWUTU [OKa3n u cyn he ofmax npehun Ha m3puuarbe caHKuumje. Y CYNpOTHOM, Cy[
[OHOCU OAJTYKY HakKOH CMpoBefAeHOr fAokasHor noctynka. OBa cyhewa Hajuelshe Tpajy
camo jefaH AaH, a NMoHeKas ce CBe OKOHYa 3a cBera nosna cata. [1o Koje Mepe je noctynak

nojeiHOCTaB/bEH Hajb0/bEe CBEAOUM UMHeHMLA Aa of 1957. rogmMHe nocToju MoryhHoCT 3a

% G. Slapper, D. Kelly /2009-2010/: The English Legal System, London and New York, cTp. 165.

% M. Davies, H. Croall, J. Tyrer /2005/: cTp. 236.

" F. Cownie, A. Bradney, M. Burton /2010/: cTp. 66.

™ G. Hughes /1984/: English Criminal Justice: Is it Better than Ours?, Arizona Law Review, Ne 3, cTp. 539-
540.

2 MHOrM 0f] WX CBOjM KBA/IMTETOM 1 CTEMEHOM Herpasa OfroBapajy NpeKpLiajuMa y HalleMm KasHeHOM
npasy.

™ OBM Cy[0BM Cy HAJ/IEXHM W 33 FOTOBO CBA KPUBMYHA [iNa YunkbeHa Of CTPaHe MaiofeTHOr yuuHuoLa
KpuBMYHOT fena (Y OfHOCY Ha HajTeXka KpMBUYHA fiena NocToju n3yseTak, jep ce nocTynak Bogu npeg Cynom
KpyHe; Bug. M. Lkynuh /2011a/: Manone THUYKO KpUBMYHO Npaso, beorpag, cTp. 112), anv ocuM KprBUYHE,
3afpKaM Cy Kao ocTaTak Tpaguumje M M3BecHy rpahaHCKy jypucavkuujy. ,,OHM peluaBajy nuTamwa
nsgpxaBarba M3Mely Cynpy>XHWKa, poguTerba W Aeue, NpUMeryjy Nponuce O crapawy W geun, Aajy
carfacHOCT Ha YCBOjere 1 BpLUe Apyre nocnose y 061acTy 3awTuTe geue.“ b. M. KowyTwuh /2008/: cTp. 163.
™ Bup,. B. bajosuh /2009/: CriopasyM 0 nNpu3Harby KpuBiLe. YnopeaHo-npasHu npukas, beorpag, cTp. 129.
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OKpUB/bEHOr fAa Cce WM 6e3 (hopMasHOr MNPUCYCTBa, ClakeM MUCMeHa Ccyady, W3jacHu
kpyBuM.” OBO Ce Mpe CBera OfjHOCK Ha Heke NakLue caobpahajHe genukTe.”®

[pyra rpyna KpuBUYHNX Aena 3a Koja je Hag/leXaH MeCHW Cyf Cy OHa fJena Koj,
KOojux je npefsuheHo fa mMory 6uTn pelleHa wuav npeg MecHUM CyoM WAW Ha NMOpOoTHOM
cyhewy npeg Cyoom KpyHe, a Ty npumepa pagu cnagajy Kpaha, Apyrv MMOBUHCKU
[EeNNKTU, HEKU pPenaTMBHO NaKLIW CEeKCyasHW [AeNVKTW, TenecHo nospefuBare U Cn. Y
OBOM C/ly4ajy Ce pafu O AeNMa Ymje ce HernpaBo MOXe KBAHTU(IMKOBATW Y jeHOM LUNPEM
pacnoHy, na he Tako ¢ 063MpoM Ha cBe npaTehe OKOMIHOCTW Y MOHEKOM cny4ajy 6uTu
afleKBaTtaH CymapHW nocTynak (3a Heky HNp. nakwy kpahy), ok he y gpyrom cny4ajy
MOpPOTHO cyhere npefcTaB/baTh MPUXBAT/bUBUM HAYMH pellaBara KPUBUYHE CTBapW.
Mpoueaypa 3a fena Koja Mory 6utu npecyheHa Ha jefjaH of 0Ba fiBa HauMHa npepsuheHa je
3akoHoM 0 mecHuM cygosumMa (Magistrates' Court Act [1980]). Hajnpe, ako OKpYB/bEHU 3a
KPVBMYHO [ef10 Koje craja y OBY KaTeropujy npvsHa Kpusuuy, MecHu cyg he npehu Ha
n3puLae CaHkuUMje, C TUM LUTO OKPUB/bEHM MoOpa 6UTKU 6GnaroBpeMeHo yno3opeH (o4
CTpaHe CyAcKor cnyx6eHuka)’”’ ga y TakBoMm cnyuajy Hehe 6UTM [OKa3HOr MOCTYMKa.
MehyTM, MECHM Cyh MOXe MpPOLeHWUTW Ja MaKCMMajiHa Ka3Ha KOjy CXOLHO CBOjUM
oBnawhewrMa mMoxe u3pehr He OM oproeapaia TEXMHW [efla U CTereHy KpuBMLE
yumHuoua, Kaga he cnydaj npegatv Builem cygy. Mowto ce OKpuB/beHU Beh M3jacHWMO
KpvBMM, BULWIN Cyfh Hehe pacnpae/baTy MpefMeT Yy MOpoTHOM cactasy, Beh he cyauja
n3pehn opgrosapajyhy KasHy. Iy 0BOM Cnydyajy noctoju ob6aBe3a HMXKer cyaa pfa
OKPUB/LEHOT Ha BPEMe YMo30py Ha TakBy MOTyhHOCT.”® YKOAMKO OKPWB/bEHM MMaK He
npuM3Ha KpWBULY, MECHWU CYA AOHOCU KOHauyHy OA/lyKYy O CyfA6WMHM MOCTyrnKa, fna ako
cmartpa fa 360r CBMX penieBaHTHMX OKOSIHOCTM NpefaMeT Tpeba npegatv NnopoTu, ynyTtuhe
ra BuLlem cygy vnm he, ako cmartpa [a Takas MocTynak Huje HeomnxofaH, cam y CyMapHoj

NpoLeaypy pewnTy cayyaj.” Mnak, OKPUB/LEHM Y [PYrOj CUTyaLmjil MOXe CrpeunTy

™ F. Cownie, A. Bradney, M. Burton /2010/: cTp. 66.

"® G. Slapper, D. Kelly /2009-2010/: cTp. 164.

" M. Davies, H. Croall, J. Tyrer /2005/: cTp. 252.

" F. Cownie, A. Bradney, M. Burton /2010/: cTp. 328.

 TMpunukom opyumsara 0 MOfeNy BOhera MOCTYNKAa MECHM Cyf Mopa y3eTu y 063up npupogy W
030M/BHOCT KPMBUYHOT fena, CBOja oBnallhera Ha NnaHy nspulakba KasHe, Kao U CBe 0CTane OKOMHOCTY Koje
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BOfere CymapHOr NoCTynkKa, jep uma npaBo Aa yCKpaTu CBOj NMPUCTaHaK Ha TakBy (hopMy
cyherba W onpedeny ce 3a MOCTYMaK Npeq BWLWIKMM CY4OM Y MOpoTHoM cacTasy.®
Cratuctuka foAyLue nokasyje fja H1CY Tako YecTy Cy4yajeBu Kafa Ce OKPUB/bEHWN O4J1yuM
3a MOPOTHO cyhetbe (CBera 4 NpoLeHTa TakBMX cyyajesa)® LITO je pasym/bKBo, C 0631pOM
Ha To ga Cya KpyHe MoXe u3pehn 3HATHO CTPOXY CaHKUMjy Of MEeCHOr cyja, a Kao
Hajuelwhn pas3nor 3a TakaB M360p OKPUB/LEHOI HABOAW Ce yBepewe oabpaHe aa uma Behe
LaHce 3a ocnobahajyhy npecyay npefd nopotoMm, Koja MpyXXa CUrypHuje rapaHtuje dep
noctynka.® C ppyre cTpaHe, 9 mpoueHata cnyuajeBa 6uBa ymyheHo BuMLIEM Cydy Ha
peliaBate Kafa MeCHW Cyf OueHW fa, 300r orpaHuyeHux osnawherba, He 61U Morao
afleKBaTHO Ja KasHM yunHuoLa.® Y nocneqme BpeMe YUnkbeHu Cy Haropu fja ce peLliaBabe
ClyyajeBa M3 OBe KaTeropuvje KpuBmuHux gena npes CyaoMm KpyHe CBefie Ha jol Makby
Mepy, Te je npefnaraHo npebauymBare HEKUX JenvkaTa 'y rpyny Aena 3a Koja je UCK/by4nBo
npeasvieH cymapHM nocTynak. Yak je pasmarpaHa MOryhHOCT yKujawa npasa
OKPUB/LEHOM fJa My Ce CyAu Mpes nopoToM, Kao M eBEHTYa/lHO NpoLunpere oBnawlhera
MECHUX Cy/J0Ba Ha M1aHy n3puLara KasHe, anv HujedaH o TWX Npeaaora Huje yceoje.®
KoHauHo, yHKLUM]ja MecHOr cyfa je n ynyhusawe npegmeTa Ha Cyf KpyHe Kaja ce
pagn O Oeny 3a Koje je 06aBe3HO MOPOTHO cyhewe (y Cnydvajy ybucTBa, CW/OBaHa,
pa36ojHMLLITBA 1 cN1.),%° Tako fa Ha HEKM HauWH CBaKW KPUBMYHM MOCTYMaK 3amnounbe npeq

OBUM CyA0M, a BehrHa ce Ty 1 3aBpLUaBa.

yKa3yjy Ha onpaBfaHoCT 13bopa jefHOr WUan Apyror HauymHa npecyhera KOHKpeTHe KpuBuyHe CTBapu. Bug,.
M. Davies, H. Croall, J. Tyrer /2005/: cTp. 253.

8 R. Card /2010/: cTp. 5.

8 G. Slapper, D. Kelly /2009-2010/: cTp. 167.

8 F. Cownie, A. Bradney, M. Burton /2010/: cTp. 329. UnieHnua je 1 fa nopoTa He obpasnaxe CBOjy
O/1YKy, Ma Ce OKPUB/bEHW KOjU Bepyje Aa he 61Ty ocyheH y3aa y nakile obaparse HeObpasNoXeHe O4yKe 0
KpuBULM 1 ocyae Y xanbeHoM noctynky. G. Slapper, D. Kelly /2009-2010/: cTp. 167.

& 1cTo.

8 F. Cownie, A. Bradney, M. Burton /2010/: cTp. 330.

%y 0BOM Cnyuajy MecHu Cyj He pasmaTpa fjoKase Koju TepeTe OKpMB/beHOr, Beh 6e3 063upa Ha [OKasHu
KpeamounuTeT NPUKYM/bEHNX CpeacTasa NpeaMeT gocTtas/ba CyLy KpyHe Ha nopoTHO cyhewe. Bua. R. Card
[2010/: cTp. 6.
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2. Cya kpyHe (Crown Court)

Cyhetbe 3a Texka KpUBUYHA Aefia Koja ce pellasajy npej nopoToMm je Y UCK/bY4YmBOj
HagnexxHocT Cyga kpyHe.®® [lok MecHw cygosu wmajy ayry Tpaguuumjy, oBaj cya je
OCHOBaH TeK 3aKOHOM 0 cyfoBuma 13 1971. rognHe v 3a pas/ivKy 0f MeCHUX CyL0Ba Koju
Cy NOKaNnHoOr Kapaktepa, Yy EHrneckoj n Bency noctoju camo jegaH Cyp KpyHe, aim ca
LeHTpMMa Y npeko 70 mecTa LUMPOM 3eM/be. Y cacTaB OBOI Cyja ynase: cyfuje Bucokor
cyaa npasge (High Court of Justice)® koje Boge mocTynak 3a HajTeXxa KpuBMYHa Aena,
oKkpyxHe cyauje (Circuit Judges) koje Cyde 3a HeLITO fakwa KpuBnWuyHa fAena,®® u
Recorders, cyamje Koje cy aHraxoBaHe Aa MOBPEMEHO YYecTBYjY Y Cyhery npen OBUM
cynom.® Y pagy Cypaa KpyHe y4ecTByjy v MUPOBHeE Cyauje (HajsuLLe YeTBOPO).

MocTtynak npes CynoM KpyHe ofBuja ce NO NpaBuIMMa Koja Ha Cn4YaH HauuH
Baxe n y CALY y3 yyewhe npotecoHanHor cyamje u nopoTe. Mpe noyeTka cyhera
npeg nopotom Moryhe je ogp)kaBakbe MOCE6HOr ,,MPUMNPEMHON poynLLITa, HapaBHO, CaMo
aKO OKPMWB/bEHW MNPETXOLHO HMje MNpU3HA0 KpuBWLy, jep Yy TOM Cyyajy Aonasu fo
NCK/by4era MOpPOoTHOT Cyherwa 1 Cyauja npenasun Ha ofMepaBare U U3pnLamwe kasHe. OBO

,MPUNPEMHO pounLLTe” Aaje NpunuKy 6paHunouy (6apuctepy) aa ce 6/1MXKe ynosHa ca

% OnTyxHM akT Kojum ce nmokpehe nocTynak npes CyfoMm KpyHe Haswea ce ,indictment”. ,,OpuriHanHo
‘indictment’ je 6una 'mctuHuTa notepaa’ (true bill) kojy je pgoHocuna Benuka nopota (grand jury) kao
ONTYXXHW AOKYMEHT O TOME [a je HEKO OCYMHUYEHO ML ONTYXXEHO Aa je U3BPLUUIO KPUBUYHO AENI0 U OHO
ce ynyhusano ogrosapajyhem cygy Buile mHcTaHue.” 3. Mpuwesuh /1990/: cTp. 587. Benvka nopota je
ykuHyTta 1933. roguHe (Bua. G. Hughes /1984/: cTtp. 541.), mehytum, mspas indictment* ce jow ysek
KOPWCTM 33 03HaYaBatbe OMTYXKHOT aKTa KOjUM 3anountbe MOCTYNaK npeg Cy4oMm ,,mane nopore*.

% Bucokn cyn npasge YrnaBHOM MMa rpahaHCKy HaffexHOCT M YMHe ra TpWU oferbera: Oferberbe
KaHuenapuje (Chancery Division), Opgemere KparbmumHor ctona (Queen's Bench Division) n Opferbete
nopoauue (Family Division). CBako 04 0BUX Ofie/bera UMa CONCTBEHY HAANEXHOCT M ako 0A/yuyje y NpPBOM
CTeNeHy cyan cyamja nojeauHal, AOK y NOCTYMKY NO Xanbu oanykKy AOHOCK ABOYSIAHO MAK TPOUnaHo Behe.
M. Davies, H. Croall, J. Tyrer /2005/: cTp. 45. Cyaunje Bucokor cyaa Koje yuectsyjy y pagy Cypaa KpyHe cy
oHe 13 Ofiesberba KpasbMUMHOI CTOMA, Koje je U HajbpojHuje. OBO oferbere pellaBa O >xasbama 360r
MorpeLLUHe NpUMeHe MpaBa M3jaB/beHe NPOTWB Npecyda MecHWX cygosa U Cypa kpyHe. Bua. P. S. James
11976/ cTp. 42.

8 OkpysHe cyamje cy mpodecroHanHe cyavje koje Ha npegsior Jlopaa kaHuenapa (Lord Chancellor) 6upa
KpyHa 13 pefioBa b6apucTepa ca HajMarbe feCeToronLLHOM NPaKkCcoM.

8 G. Hughes /1984/: cTp. 540-541.

% O cuctemy KpusnuHux cygosa y CAJ sug. . M. Vnurh /2008/: Opranusatmja KpusuuHor cyactsa y CA/L,
y: ¥YBog y npaso CALl, IHCTUTYT 3a ynopegHo npaso, beorpag, cTp. 89-104.
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npeamMeToM MOCTYMKa, eBeHTyaNHO Aajyhu npaBHOM 3acTyMHUKY (COMMCUMTOPY) Kora je
aHraxoBao OKpPVB/LEHW MHCTPYKLM]e 0 pagrama Koje Tpeba npefyseTu npe camor cyherba,
Kao WwTo My omoryhaBa W [a OKPWUB/bEHOr NpuUMpemy 3a cyherwe, NpegovaBareM
036WU/LHOCTM ONTYXG6e M jaunHe MPUKYM/beHUX fAokasa.”™ Mnak, uecto ce mctuue fa je
NPakTUYHO HajBaXHMja CBpXa O0BOr ,,pounwiTa“, mnopes WHGopMUCara OKPUBILEHOT O
BepoBaTHONM OCyAe, YKas3unBawe OKPUB/LEHOM Ha MNPeAHOCTM KOje AOHOCKM MpUu3HaHe
KpuBuLe. 3aHMM/BMBO je Aa ce BehuHa OKpuB/beHWX npes CydoM KpyHe wu3jallrasa
KpVBMM, Na je NOPOTHO cyhere 3HaTHO pehe, nako He y Mepu Koja noctoju y CAL, rae ce
BWwe of 90 npoueHaTa KPpUBMYHKX CllydajeBa OKOH4YaBa Ha OCHOBY Harogbe Tyxwuoua u
oa6paHe.* MefyyTuM, y EHrNeckoj He MOCTOjW MHCTUTYT Cropasyma O Npr3Hatby KPUBHLE
Koju 61 MoapasymeBao ,norahare” TYXMOLA U OKPUB/LEHOT O ONTYX6W M caHKumju,®
Mako Ce Ha Mpu3Hake KPUBULE Of CTpaHe OKPUB/bEHOT MO MpaBu/ly HafoBe3yje 6naxe
KaXXHaBarbe. 3aKOHOM 13 1994. rogmHe, KOjU je AOLHWjUM CMepHMLAama 3a OfMepaBare
KasHe KOHKpeTu3oBaH, npefsuhieH je cUCTeM YybnakaBarwa Ka3He Yy 3aBUCHOCTM 0f
MPOLLECHOT TPEHYTKA Yy KOME je NMpu3Hawe Aarto, No NpUHUMMNY ,,paHuje npusHame — 6naxa
kasHa.“%

OpncycTBO Npu3Hara KpuBKMLE 0TBapa NocTynak npeg nopoTom, Koja ce cacToju of,
12 unaHosa.® O6e cTpaHKe, 1 TYXWNOLA U OKPUB/LEHOT, 3aCTyNa NMPO(ECUOHANTHN NPaBHIK

6apucTep.”® HakoH [0KasHOr MOCTYrKa, y KOMe CBaka CTpaHKa Mpeasiaxke CBOje CBeJoKe,

L . Cownie, A. Bradney, M. Burton /2010/: cTp. 347-348.

%2 M. LUkynuh /20116/: OCHOBM YNOPeAHOr KPWUBUYHOT MPOLIECHOT MpaBa 1 OCHOBHU Mpo6aeMn pecopme
KpuBMYHOT noctyrnka Cpbuje, y: KasHeHa peakuuja y Cpbuju, (yp. B. Urwatosuh), bBeorpag, cTp. 77.

% ako je eHrneckom cyauju 3abpareHo Ja OKPUB/LEHOM 06eha 6naxy KasHy 3a Mpu3Hare KpuBMLiE,
nojeAuHa WCTpaXmBama Cy MOKa3ana Aa Y HEKMM Cny4ajeBrMa HeqopMasHO MOCToju AOroBop u3Mehy
Ty>xuoua, 6paHuoLa 1 cyauje 0 BUCUHN Ka3He, Nog YC/I0BOM fia Ce OKPUB/bEHW M3JaCHN KPUBHUM.

% B. bajosuh /2009/: cTp. 132.

% CucTem NOPOTHOT Cyherba je HeaBHO 610 U3NOXKEH KPUTULM, jep je Moj YMTHOCT CTaB/beHa Cnoco6HOCT
HacyMn4HO u3abpaHux rpafjaHa kao NOPOTHUKA [a MnpaTe LOKAa3HW NOCTymaK W CxBaTe BPegHOCT [OKasa
n3BefeHNX Ha cyhewy. MNpeagnaraHo je 1 ga ce y CAOXKEHWM Cny4ajeBMMa [a npaBo OKPUB/BLEHOM [a ce
0flyun 3a nocTynak 6e3 nopote npeg npogecuoHanHum cyaunjom. Bug. F. Cownie, A. Bradney, M. Burton
/2010/: cTp. 364. Buile o nuTawy Y KOjoj Mepy CY NOPOTHULM CMOCOBHU Aa YTBPRYjY KpUBULY YuMHMOLA
Bug. K. J. Heller /2009/: The Cognitive Psychology of Mens Rea, The Journal of Criminal Law &
Criminology, Ne 2, cTp. 317-380.

% Yako okpuerbeHor npef Cy/IoM KpyHe Moxe 6paHUTI camMo 6apucTep, OH HEMa HenocpeaaH KOHTaKT ca
OKpUB/bEHUM (Hajuelihe OKpMB/LEHM CBOM GpaHMOLa yMo3Haje Ha cam faH cyherba) Beh Hera aHraxyje
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KOje Hajnpe OHa cacnyllaBa, a HaKOH Tora U MPOTMBHa CTpaHa (Cross-examination), y3
MOryhHOCT Aa “x NOHOBO MCMMTa CTPaHa Koja KX je rnossana (re-examination), cyamja, unja
cy oBnawhera y 0JHOCY Ha KOHTPO/IMCake OKa3HOr AB060ja CTpaHaka Yy nocnefhe Bpeme
3HauajHo yBehaHa,®’ cymupa nOpoTHUUMMA [JOKasHW MaTepwjan, WTo 61 Tpe6ano Aa
npefcras/ba HeyTpasiHy pekanuTynauunjy KbydHux momeHata cyhewa. Of/iyka nopote He
mMopa 6UTK jeHOrNacHa, anu ce Tpaxkn sehnHa og 10 rnacosa (Juries Act [1974]).

OcuM Hag/iexXHOCTH Y NpBoM cTerneHy, Cyj KpyHe peluasa 0 XKasibama Ha npecyge
MeCHUX cyaoBa. XKanby Moxe 13jaBuT CamO OKPUB/bEHW MPOTUB OCYAe WU KasHe U MNOof
YCNOBOM [ja Ce Yy NPEeTX04HOM NOCTYMKY HUje nsjacHno kpusum. Mpes Cyaom KpyHe BOAM
ce Hosu nocTynak (cyhewe de novo) y3 ydewhe npodecroHanHor cyamnje M MUPOBHUX

cyauja, anv 6e3 npucyctea nopote.®

3. Anenauuonu cyg (Court of Appeal)

AnenaunoHu cyg je Kako camo 1Me Kasyje »xanbeHn cya. M'pahaHcKo oferbere 0Bor
cyaa oanydyje o xanbama Ha npecyae Bucokor cyaa (High Court) n npoBUHLMjCKMX
cyposa (County Courts). OBUM oferberem npefcefasa cyanja HeobnMUHoOr Hasmea — Master
of the Roalls, Koju je Hekaf 610 4yBap KpasbeBUX CMMca, a Yy CPedHeM BEKY je MocTao
FNaBHU 3aMeHVK JlopJa KaHLenapa y OKBUpY Herose npasocyaHe dyHkumje.”® Kpusnuro

ofle/berbe AnenaUyoHOr cyaa pasmartpa Xanbe usjas/beHe Ha npecyge Cyaa KpyHe, U OHO

COMMCUTOP KOME Ce MPETXOAHO OKPUB/LEHU 06paTVO, Tako fa ce Ty pagy 0 HEOOUYHOM OAHOCY: OKPWBIbEHN
aHraxyje conmcuTopa Koju npunpemMa npeameT 1 npegaje ra 6apucTepy Koju NpakTUYHO MMa [Ba KnjeHTa —
COMMCUTOPa N OKPUB/BLEHOT. Hade, NOLWITO 1 CyNpPOTHA CTpaHa, Tj. TyXunal, Takohe, oBnawhyje 6apuctepa
[a 3acTyna ONTY>XHULLY, HUXO0B MON0Xaj je crneuntuyaH, ,,na UCTU afBOKATK 3acTynajy U OKPUB/bEHE U
TYXWOLE, a y Kojoj he ce yno3n Hahn y KOHKPETHOM Ciy4ajy 3aBMCK UCK/bYYMBO Of TOra Koja UX CTpaHa
aHraxyje.” B. bajosuh /2009/; cTp. 130. C 0631poM Ha Ty YMHbEeHMLY, CBaKMN OapuUCTep je Ay>KaH Aa nowTyje
KOZieKC MpoecroHaHe eTUKE, KOjU Ha MHTepecaHTaH HauWH CTBapa ABOCTPYKY obase3y GapucTepy Aa fena
Y Haj60/bEM MHTEPECY K/NjeHTa, a/In Aa NPy TOM He YrpoxaBa yTBphuBarkbe UCTUHE U N3HAIXKEHE MPaBLe.

" Cyavja MOpOTHMLMMA, KOjU Cy YrMaBHOM MPaBHW Navum, anu Koju Ofjlydyjy O LEHTPaHOM NuTarby
KpuBuLe (Cyauja He ydecTByje y TOM Of/lyumBarby), yryhyje HeonxoLHe UHCTPYKLUMje U CMepHULe, Bamxe
ob6jawwmaBajyhu nojam ogpeheHor NpaBHOr MHCTUTYTA. JeflaH 0Of Hajuellhinx XanbeHnx pasnora npeacras/ba
yNpaBo MorpeLLlHa CMepPHMLA KOjy je cyamnja ynyTio nopoTu.

% M. Jefferson /2009/: Criminal Law, Harlow (etc.), cTp. 18.

% p. S, James /1976/: cTp. 34.
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nocToju of 1966. roamHe, Kaga je 3ameHuno gotagawwruy Court of Criminal Appeal. Behe

OBOT Ofle/betba j& 06MYHO TPOUNAHO W Y HErOBOM pafy OCMM anenalnoHuX, YYecTBYjy U

cyanje Bucokor cyaa (Operberbe kparbuumHor crona),’®

101

C TUM LUTO M OKPYXHWU cyauja
(Circuit Judge) moxke cefieTn y Behy.

HagnexHocT AnenaumoHor cyaa ofpeheHa je 3aKOHOM O KPMBMYHMM >Kanbama
(Criminal Appeal Act) ns 1968. roguHe, Koju je Baxuno cse go 1996. rogunHe. Mpema Tom
3aKOHY, anba Ha ocyfy Ouna je [03BO/beHa Yy NOrnedy npaBHUX MuTaka, a ako je
XanbeHn paszfior 6Mo MoBe3aH Ca YMHEHWYHUM MUTakKMa, Y TOM Cy4ajy 3a ynarawe
anbe 6una je HeormxodHa noce6Ha fo3sona AnenauuoHor cyga.’®? 3akoHom je 6uno
npeasuheHo 1 ga he xan6a 6uUTK ycBOjeHa ako: 1) cya YTBpAM Aa je oA/lyka MnopoTe,
y3umajyhu y 063up cBe OKOMHOCTW ,,HECUTYpPHA UK He3aA0Bo/baBajyha™, 2) ako je ofnyka
6una 3acHOBaHa Ha MOrpeLLUHOj NPUYMeHN npasa uan 3) ako Cy NocTojane ,,MaTepujasiHe
HenpaBUAHOCTN® TokoM cyhera.’® Ykonnko cya 3akbyun fa Huje 610 ,,orpeLuersa o
npaeay* ogbauno 6u xanby. Ha oanyKy o KasHu Xanba je 6una moryha takohe camo y3
[03B0/1y AnenauuoHor cyfa vy ToM Ciyyajy Cyf Huje Morao Aa U3pekHe CTPOXY KasHy
aKo ce Ha Npecy/y >aamo camo okpusbeHn.'* MehyTim, 1o 3HauajHNX N3MeHa xanbeHor
nocTynka gowno je 1996. rogmHe cTynarbem Ha CHary 3akoHa O KpyBUYHKM Xanbama, na
je Tako cafia, u3mehy ocTanor, Heonxo4HO 0f06pewe AnenaumoHor cyga, Ui nocebHa
Ao3Bona cyaeher cyaunje 3a cBaky »anody, 6e3 063vpa Ha »anbeHu pasnor. 3aHUM/bUBO je
Aa cnydvaj nped AnenauvoHn cyf moxe ynytutu nocebHa komucmja (Criminal Cases

105

Review Commission)™" Kaja Ce 3anpaB0 (JMHrMpa [a je OKPUB/bEHW YNIOXKMO >Kanby

npoTuB ocyde u/unn kasHe,'® a moryhe je 1 ykungame ocnobahajyhe npecyae Huker cyaa,

1% G, Slapper, D. Kelly /2009-2010/: cTp. 177.

101 R, Card /2010/: cTp. 8.

102p 'S, James /1976/: cTp. 35.

1033, Mpuueswuh /1990/: cTp. 592.

% UeTo.

1% Oga Komucuja noctoju of 1997. roauHe Kao HE3aBUCHO Teno cacTaB/beHo of 14 unaHosa ca oBnaltherem
[ia UCTpaxyje cny4yajese noBpese NpasuiHe NpUMeHe npasa Mnpej cynoBnMa, anu 6e3 MoryhHocTu ykuaama
WA M3MeHe npecyde. YKONMKO cMaTpa fa Takea nospeda noctoju, Komucwja he npegver ynyTuTu
HagnexxHom cyay. Bua. G. Slapper, D. Kelly /2009-2010/: cTp. 186-187.

106 R, Card /2010/: cTp. 7-8.
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NoBOAOM ONTY)XGe 3a HEKO 036M/LHO [AeNo, W Bpaharbe NpeaMeTa Ha MOHOBHO Cyherbe,

YKO/IMKO Ce MojaBe HOBU [OKa3Mn KOju yKasyjy Ha KpUBULLY yurHMOLA.

4. BpxosHu ¢y (Supreme Court)

[loHefaBHO, (DYHKUMjY HajBuLLE CYACKe WHCTaHue Y YjeauweHom KparbeBcTBy
BpLLMO je [lom nopaosa (House of Lords), roptu fom 6putatckor MapnamenTa.%’ Mako je
y Teopuju cyacka pyHKumja 6una oAroBOpPHOCT yMTaBor [oma, y Mpakcu ky je BpLInO
nocebaH KomuteT (Appellate Committee) koju ce cacTtojao of Manor 6poja YnaHoBa y unju
Cy cacTaB ynasunu Jlopg KaHuenap, cyanje kKoju cy éunm nosHatn kao Lords of Appeal in
Ordinary unm Law Lords u uynaHoBa [JoMa KOju Cy MPETXOLHO 3ay3vMai UCTaKHyTe
npasocyaHe nonoxaje.’® BehuHa cyauja 6una je 6upaHa 13 pegosa cyauja AnenalyoHor
cyaa, a 6poj cnydyajeBa Koje cy pacnpae/basii Kpetao ce 0Ko 50 roguiire. CXoaHO
[OKTPUHM MpeLefeHTa, Koja ce Y eHrN1eckoj HayLy 1 Mpakcu onpasjaBa pas/io3viMa npasHe
CUTYPHOCTM ¥ NPaBUYHOCTN, CBY CYLOBM Cy 06aBe3HM fa NoCTynajy y cknagy ca ofykama
BULLMX CyfoBa. TO je MpaBW/io BaXWno U 3a [JoM NopaoBa Koju je 6Mo Be3aH CBOjUM
paHujum npecygama. Mehytum, 1966. rognHe, BaH KOHKpPeTHOr cnopa, Jom fiopaosa je
CKa3ao CBOjY PELUEHOCT fa Ce BULLe He cMaTpa ancoslyTHO Be3aHUM CBOjUM MPETXOAHUM
of/lykama y cutyaumjama Kaga 6w jenHaka npvmMeHa npaea Ha C/IMYHe CyyajeBe BOAM/IA
HenpaBMYHIM peLLerIMa 1 OrpaH1yaBana npaBuiaH passoj npasHor cuctema.

CTtBapn cy ce wunak 6uTtHO wu3meHwune 2005. roguHe YycBajaeM YCTaBHOr

pethopmckor akTa (Constitutional Reform Act)™® kojum je dopmupan BpxoBHu cya

7 YygHo 3Byun fa Teno Koje MpeAcTaB/ba [1e0 3aKOHOJABHOT OpraHa MMa yNory Hajulle xanbeHe
WHCTaHLe, av Ta HaLEXHOCT je ocTaTak Tpaguumje. [om nopaosa BOAM NOPEKO U3 paHOr CPeaH0BEKOBHOT
nepuofa, Kaga jow Huje NocTojao napnameHT, Beh Tesfo Koje je Hocwuno Hasue Curia Regis 1 Koje je ocum
HEKMX W3BPLUHMX, YNpaB/baykux, UMasio 1 Cyacka oBnawhewa. opmuparbeM napnameHTa, Fopkbu 4oM je
OCUM 3aKOHOZABHE 3aApXKao M CYACKY HafJ/IeXHOCT, a Kao mocnefra anbeHa MHCTaHLUA YCMOCTaB/bEH je
3aKOHOM U3 1876. roauHe. Bug. P. S. James /1976/: cTp. 36.

108 R, J. Terrill /2009/: cTp. 43.

1% B 1. KowyTtuh /2008/: cTp. 175-176.

19 Oum akTOM 3HauajHO je NpoMerseHa ynora Jlopaa KaHuenapa, Koju je MPeTXofHO 1Mao onaluhera y
OKBVPY CBe TpW rpaHe ApxaBHe BnacTu. Kao unaH KabuHeTa y4ecTBOBaO je Y WM3BPLLHOj BNacTu, MMao je
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(Supreme Court) Koju je nodeo ca pagom 2009. roguHe, npeyseBLUX arnenaynuoHy
HafneXxHocT o Jloma nopgosa. BpxoBHM cypn ce cactoju of lMpeAcefHMKa, Herosor
3aMeHnKa 1 10 cyamnja Koju cBu Hoce HasuB Justices of the Supreme Court. MpBe cyguje
0BOr CyJa MocTa/v Cy Tajallri YnaHosu [oma nopgosa (Law Lords).™! Ha usysetan
KapakTtep HaZneXHoCcT! BpXOBHOT cyfa yKa3syjy YC0BY HEOMXOLHN 3a pa3MaTpare aiou
Ha npecyfe Bucokor cyga n AnenauuoHor cyfa. Hajnpe, cyg uvja je of/iyka HanagHyta
Xanbom mopa NOTBPAMTU fa Ce Y KOHKPETHOM Cflyyajy pagu O MpaBHOM MuUTawy Of
onwTer (jaBHOr) 3Hauvaja, a 3aTUM 1 [ja TakBO MpaBHO NuTake Tpeba Aa byde pasmarpaHo

of cTpaHe BpxosHor cyaa.™?

yyeluhe y 3aKOHOABHOM Tefy M 610 je Ha Yeny CYACKOr CUCTeMa, Kao Cy6jeKT 0AroBopaH 3a CBa CyACKa
MMeHoBaka. HakoH cTynawa Ha cHary YcTaBHOr pedopmckor akta Jlopfy KaHuenapy cy ofyseTa
npasocyfHa oBnawherwa, n opMmupaHa je komucuja (Judicial Appointments Commision) Koja he y6yayhe
npegnaratv KaHgugate. YnaHoBe oBe Komucuje, Kojux uma 15, 6upa KpyHa Ha npegnor flopga KaHuenapa.
Bug. R. J. Terrill /2009/: ctp. 39.

1 yeTo, cTp. 44. Byyhe cyanje BpxosHor cypa BuLe Hehe 61T YnaHoBw [loma nop/oBa.

12 R, Card /2010/: cTp. 8.
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MOr1ABJ/bE 111. AHTNTNOCAKCOHCKO YYEHE O OMNMWTEM NMNOJMY
KPBUYHOI AEJTA

Ogemvak 1. OgpehuBarse onLTer rnojMa KpUBUYHOT fena y eBPOKOHTUHEHTASTHO]
HayLn KPUBUYHOT Nnpasa

OpfpefhuBare onwiTer nojMa KpMBMYHOI [efia cnaja y pes HajBaXHUjUX MuTama
KpMBUYHONpPaBHe formatuke. [open Tora LITO je HEOMXOAHO Npeuusupatn CTPYKTypy
jefiHOT 0A HajBULLNX KPMBUYHOMPaBHKX MOjMOBA, Kako 61 jacHO 6une ofpefeHe reHepaiHe
MPeTnocTaBKe KPMBUYHOMPaBHE KaXXHMWBOCTW, U YMTaB CUCTEM ONLUTEr Aena KPUBMYHOT
npasa je oapeheH HaYMHOM Ha KOji je KOMMOHOBaH OMLITYU nojam KpusuuHor gena. '™

Y 0CHOBM, NPaBHOZOrMaTCKO yob/iMyaBarbe MojMa KpUMBUYHOT fefa nogpasymesa
obenexkaBarwe OMWTUX YCNOBa MOL KOjuMa Ce 6WN0 KOje JbYLACKO MOHALLAHke MOXKe
cmaTpaT¥ KpUBMYHUM [efloM. ICTOPMjCKM OCBPT Ha MojaBy W reHe3y y4yewa O OnwTem
MOjMy KPMBUYHOT [ena Yy eBPOKOHTMHEHTAIHOj KPMBMYHOMPABHO] MUCM NOKasyje Aa je
novmMarbe OBOI MHCTUTYTA Kao peasiHe W MpaBHe JaTOCTU MPELUo NyT Of K1acU4yHor Ka
HEOK/TaCMYHOM cucTeMy. KnacuyaH nojaMm KpMBUYHOT [efa, HacTao MOoYeTKOM ABafeceTor

Beka,

KapaKTepuLLe AeCKPUMTUBHO-06jeKTUBHO, Tj. HATYpPaIMCTUUYKO-peaMcTHNUKO
oapeluBarbe HeroBux enemeHata.’® ,MpaBHa CUIYPHOCT Kao MMMepaTuB NnbepaiHe
MpaBHe MWCAW 3axTeBana je jefHOCTaBaH CUCTEM MOjMOBA YTEME/beH Ha MO3UTUBM3MY

MPUPOAHMX HayKa, LUTO CE HY)XHO MOpasio OApasuTW Ha camy CafpXXuHy efneMeHaTa

13 3 CrojarHosuh /2014/: KpusnuHo npaso. OnwTu aeo, beorpag, cTp. 89.

14 OnwTn nojam KPUBMYHOT Jena y CBOjOj KNacluHOj hopMU 3a0KPYXKeHY LieNnHy 0610 je Y pafoBuMa
benuHra (Beling) n Nlucta (Liszt). Nako je jow BuHauHr (Binding) 3aroBapao pas3/iMkoBake W OfBajarbe
MPOTMBMNPABHOCTM 0f, KpUBMLLE, TeK he BennHr NoYeTKOM fBafeceTor BeKa TBPAWTY 4a KPUBUYHO AEN0 MOpes
MPOTMBMPABHOCTM 1 KPUBWLE MMa jOW jefjaH OMWTU efeMEHT — npefBuheHOCT Yy 3aKoHy. peMa HeroBom
CXBaTay, OCTBAPEHOCT 6uha KpMBMYHOT Aefa je HAMLMja 3a NpoTMBMNPaBHOCT. KacHWjumM yyerbeM JlucTa o
00jeKTUBHUM 1 CY6jeKTUBHUM 06enexjumMa nojeuHNX enemMeHara KpMBMYHOr fena 61o je CTBOPeH MojepaH
KOHLIENT onwiTer nojma Kpmeu4Hor gena. Bua. F. Baci¢ /1986/: Krivicno pravo. Opci dio, Zagreb, cTp. 141.
5 Bpg. M. Atanaukosuh /1977/: MMojam 3a6nyge y KpMBMYHOM MpaBy, JyrocnoseHcka pesuja 3a
KPUMMWHOMOIMjy U KpMBMYHO npaBso, Ne 1, beorpag, cTp. 44-51.

34



KpyBUYHOT fena.“M® KnacnuHo yuerse je CTPOro MHCUCTUPAIo Ha MoABajatby 06jeKTUBHIX
(pagrba, 3aKOHCKa 0b6enexja gena M NPOTUBMPABHOCT) M CYOjeKTUBMX efemeHaTa
(kpuBULA). Paarba, kao Hocehn eneMeHT onLTer nojMa KpusuuHor dena,''’ cxsatana je y
Kay3a/lHOM (HaTypaaMCTUYKOM) CMUC/Y Kao NPOY3pOKOBake NMPOMEHE Y CMO/bHOM CBETY.
3a npeaBuheHOCT fAena y 3akoHy 6una je KapakTepuCTUYHa BpefHOCHA HeyTpasiHOCT
noHawarba, Koje 6 WCTUHCKM KPUBUYHOMNPaBHO 6WMN0 BPeAHOBAHO TeK Ha HUBOY
MPOTMBMPaBHOCTY 1 KpuBULe. ™ MpoTMBNPaBHOCT je cBefjeHa Ha 06jeKTUBaH Cyj 0 Aeny, U
ofpefuBaHa je MOTNYHO (HOPMaSHO W Yy HeraTMBHOM BWAY, Kao OACYCTBO OCHOBA
NCK/byYera NPOTUBMNPABHOCTU, AOK je KpMBMLUA Y CK/ady Ca MCUXOMOWKUM CXBaTaheMm
nocMaTpaHa Kao Cy6jeKTMBHU (NCUXMYKIN) OAHOC YYMHMOLA Npema Aeny Koju ce ucrnosbasa

Kpo3 ymuwsbaj M Hexar.'

[louHnja, TeneonoWwKy ycmepeHa aprymeHTauymja (T3B.
HEOKNaCUYHM MojaM KpPMBUYHOTI fef1a) M3BPLUMIA je MPOMEHe Y OKBUPY TakBOI KOHLENTa.
MojefHOCTaB/bLEHO 06jeKTUBHO-CYOjEKTUBHO CXBaTakwe pafte KpMBMUHOr Aena 6uBa
npeBnafaHo cagpxajHujum npuctynom.™ Y okeupy 6uha KpUBMUHOF Aena youeHa cy
HOpMaTMBHa, Kao W Cyb6jeKTMBHA o06enexja. AdupmucaH je M MaTepujasHM Mnojam
MPOTMBNPAaBHOCTY, ,,HEMPABO je Yy CBOM MaTepujasiHOM BuAy nospehuBarbe 3aluTuheHor
fo6pa.“*** Ha Taj HauMH je omoryheHo da ce Ha MnaHy MPOTWMBMPABHOCTU CTemneHyje
OCTBapeHO Henpaso, Kao M fa ce y3My y 0631p 1 ApYry pasfio3v eBEHTYa/IHOI UCK/bYYetba

NPOTVWBMPABHOCTW, WM3BaH OHWX 3aKOHOM npegsufiennx.’”? Ha nnaHy Kpusuue

116 11, Bykosuh /2005/: BaxHe HOBMHe y oapehery onLiTer nojMa KpuBMuHor Aena y Mpegnory KpusnuHor
3aKoHMKa Cpbuje-3aKOHCKa AethHMLMja Kao OCHOB NOKYLUaja hopMynncara jeaHor AnaakTUUYKn-npakTUyHoO
NPYMEHBMBOT MOfena, y: KasHeHo 3aKOHOA4aBCTBO: NPOrpecuBHa UNn perpecusHa peLlewa, byasa, cTp. 98.
17 Pafrba je CyLUTUHA KPUBMYHOT fleNa, Herosa OKOCHNLA 1 683 e KPUBUYHO f1eN10 He MOXE Aa NocToju
(nullum crimen sine actione).” H. Oenuh /2009a/: OnwT nojam KpuBUYHOr aena y KpMBUYHOM 3aKOHUKY
Cpbuje, y: CTame KpuMnHanmTeTa y Cpbuju 1 npaBHa cpefcTBa pearosara. 3. Aeo. (yp. h. Urwatosuh),
Beorpag, cTp. 229.

18 By, F. Batié /1986/: cTp. 141.

19 C. R. Snyman /1979/: The Normative Concept of Mens Rea — A New Development in Germany,
International and Comparative Law Quarterly, Ne 2, cTp. 212.

20 Buwe o mopepHuM Teopujama pagme ((MHanHa, couujanHa, NepcoHanHa, COLMjanHO-MepcoHaHa
Teopuja) Bug. 3. CtojaHoBuh /2012a/: KomeHTap KprsnyHor 3akoHuka, beorpag, cTp. 66.

121 £ Bagi¢ /1986/: cTp. 141.

12211, Bykosuh /2005/: cTp. 99.
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Haj3HauvajHMje je OTKarbatbe YUCTOr MCUXO0/OrM3Ma N YHOLLEHE HOPMAaTMBHOI capXaja,
4ymMme ce 60/be OLpTaBa CyLUTUHA OBOT e/IEMEHTA.

CaBpemeHa KpMBUYHOMpPaBHa MUCao 3eMasba EBPOKOHTUHEHTA/IHOT MPaBHOI Kpyra
OMLITK MojaM KPUBUYHOT fAefa YrnaBHOM CXBaTa Kao TPOCTENEHO MOCTaB/beHY CTPYKTYpPY
NOFUYKN MOBE3aHUX enemeHaTa.™® Taj, HeOKNacWyHM, OMWTK MojaM KPWUBUYHOT Aena
obyxBara: 3aKOHCKe efleMeHTe fena, NPOTUBMPaBHOCT U KpuBuuy. C 063MpoM Ha TO Ja
/bYACKa paatba, OCUM Y BP0 PETKMM CiydajeBUMa, MCnyHasa ycnose aa (MoTeHUMjanHo)
Oyfe pafra KpUBMYHOT Aena, Kao 1 360r Tora LUTO Mojam pagwe Huje npaBHW Mojam, y
CTpaHoj Teopuju je NPUCYTHO CXBaTake fAa MojaMm paate He Tpeba YHOCMTU Yy Mojam
kpuBuuHor fena.*** TakBo cxBaTare OMLITEr MojMa KPWBMYHOr Aena Bnagajyhe je y
Hemaukoj, AycTtpuju, LLBajuapckoj, LLinaHuju, 'pykoj, CKaHAMHABCKUM 3eM/bama, a Nosbe
HEroBOI BaXKeha MPOCTMPE Ce M BaH €BPOMNCKOr KOHTUHEHTa (HMNp. rotoBo uena JlaTuHeka
AMepuka, JanaH, JyxxHa Kopeja, JyxHa Adprka).'?> Mnak, nojeauHu aytopu, npe cBera y
NTannju n ®paHUYCKOoj, YMHe YCTyrnkKe MocTaBuy O AYyaIMCTUYKOj CTPYKTYpWU ornwiTter
nojmMa KpuBUYHOr fena. ,,Tako y ®paHLycKoj ABOAe0OY OnLiTer nojMa KpuBUYHOr fena
KapakTepuile YK/byumBarbe 00jeKTMBHMX 0benexja 6uha y ,,éément matérial®, Aok
cybjekTnBHa ob6enexja rpage ,,&ément mora®. 3BaH onwTer nojMa KpuMBMYHOI Aena
MojMOBM KpUBMLE W NPOTMBNPABHOCTM pa3MaTpajy Ce Yy OKBUPY T3B. KPUBUYHE

04roBopHocTY (responsabilité pénale).«'%

123 Cpncku 3akoHodaBaL| Mofasu o TPaaULMOHaIHE YeTBOPOCTENeHe CTPYKTYpe OMLUTEr MojMa KpPUBUYHOT
Jena (unaH 14. KpyBuyHor 3akoHuka, Cn. rnacHuk PC, 6p. 85/2005, 88/2005-ucnp, 107/2005-ucnp, 72/2009,
111/2009, 121/2012, 104/2013 n 108/2014).

124 3. CrojaHosuh /2005/: Mojam KpUBMYHOT Aena y HOBOM KpUBMUYHOM 3aKOHWKY, BpaHny, Ne 3-4, Beorpag,
cTp. 18.

125 Byg. W1. Bykosuh /2005/: cTp. 99.

26 Yo, cTp. 100.
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Opervak 2. OgpehurBamse onwiTer rnojMa KpMBUYHOT fef1ia 'y aHr10CaKCOHCKOJ HayLm
KpMBUYHOTI Nnpasa

Nako je GpUTaHCKM nparmatuyaH AyX BULLE OKPEHYT YMkbeHMLaMa U U3HATKEHY
HajnakLwer Ha4yMHa 3a NpPaBUIHO peLLee CMOPHOT Cy4yaja, a Make OMwTeM CUCTEMCKOM
yyewy Koje nofpasymeBa W TEOPWjCKO CBPCTaBame MOjefUHUX WHCTUTYTA Y LeNnHy
NOTNYKKN YKSION/bEHUX eNIeMeHaTa, Y aHrI0CaKCOHCKY NIMTepaTypy KapakTepuile NpuanyHo
pa3BUjeHO Yy4ere O OMWTEM MOjMy KpuMBUYHOr Aena. To je Yyyewe CTPYKTypasHO
nojefHOCTaB/LEHO W U3BELEHO je TOBe3MBateM [Ba KOHCTUTYTMBHA eNeMeHTa:
006jeKTUBHOI N CyBjeKTMBHOTI. KpMBUYHO Aeno je PyHKLMOHA/IHO jeAMHCTBO 06jeKTUBHOr
(actus reus) u cy6jekTuBHOr (mens rea) enemeHTa.’*’ Actus reus o6yxBaTa /by/ACKO
noHallake Koje je crnosba MaHUgecToBaHO Yy peaslHOM CBETY, AOK Ce mens rea 04HOCK Ha
CTate CBECTM YuUMHMOLA Y OAHOCY Ha CBe acnekTe mnoHawamwa.”® W myroBeyHo
MOCMOBMYHO MpaBuio NoTephyje fa je KPUBMYHO [eno Y CYLUTUHW CKPUB/LEHO HEMpaBo:

129

actus non facit reum, nisi mens sit rea™ (N0 YMHM YOBEKA KPUBUM, CaMoO aKo je KpuB u

teros pasym).’* M3yseTak o4 oBor onwuTer npaBuaa NocToju y OAHOCY Ha jefHY Noce6Hy

27 BUNapTUTHM CUCTEM KPUBMYHOT [ENa aHINI0CAKCOHCKOr KPWUBWYHOT MpaBa OLEHEH je Kao

Hajje4HOCTaBHMjW, ann 1 Kao HajMare npeumsaH. R. L. Christopher /2007/: Tripartite Structures of Criminal
Law in Germany and other Civil Law Jurisdictions, Cardozo Law Review, Ne 6, cTp. 2675. AHI10CaKCOHCKN
nojam KpUBMYHOT dena je npuxsaheH 'y MmeflyHapogHOM KpMBMYHOM MpaBy, Kao MOJEN 3a CXBaTatbe O MojMy
MehyHapo4HOr KPUBMYHOT fena. ,.Y Teopuju MehyHapoAHOr KPMBWMYHOP MpaBa, Kao M y Mpakcu [sa
TpubyHana CaBeTa 6e3befHOCTM [owna je A0 M3paxaja aHrN0CakCOHCKa KOHUenuuja onwTer mnojMa
KPMBUYHOT Jena Koja nonasu of, Tora fja OHO MMa [Ba efemMeHTa: 00jeKTUBHM (actus reus) u cybjeKTUBHU
(mens rea).” 3. CtojaHosuh /20126/: MehyHapofHO KpuBMYHO npaso, beorpag, cTp. 54. YNpKOC YnHeHNLM
WTO PUMCKM CTaTyT He cafgp>Xu oapefdy O onwTeM nojMy MeRyHapoaHOr KPUBWYHOT fena, Taj ce nojam
nocpesHO MOXe u3BecTn m3 obamuja § 30. koju ofpehyje HeonxodaH Cy6jeKTUBHM OAHOC YYMHUOLA Npema
pasMuMTUM MatepujanHuM (06jeKTUBHUM) efleMeHTMMa fena. AHII0CAKCOHCKO Yyere O OMWTeM Nojmy
KPVMBUYHOT flefa je y TOM MNorfiedy CHaXHO [OLLIO A0 u3paxaja, jep CTaTyT roBopu 0 KBa/MTETY NMCUXUYKOT
O/IHOCa YYMHMOLA Npema pafbu, Nnocneauuy 1 OKONIHOCTUMA fieNia, nocTassbajyhu pasnuuute ctaHgapge y
O/HOCY Ha OBe efleMeHTe Y CTPYKTYpM actus reus-a. Buwe o o6nnuyma kpusmue Koje npeasuha CTaTyT BUA.
W. hokuh /2013a/: O obnuumma Kpusuue ns 8§ 30 Pumckor cTatyTa, y: MefyHapoaHa kpusuyHa fena, 12.
MehyHapoaHu HayuHu ckyn, Yapyxere 3a MefyHapoHo KpusuuHo npaso u MIHTEPMEKC Beorpag, Tapa,
cTp. 607-623.

128 p H. Karlen /1978/: Mens Rea: A New Analysis, The University of Toledo Law Review, Ne 2, cTp.193.

129 3, W. C. Turner /1936/: The Mental Element in Crimes at Common Law, The Cambridge Law Journal, Ne
1, cTp. 31.

30y KpUBNYHOM NPaBy He Baxkn MMCao MO3HATOr NICLA Ja je ,,CBaKM YOBEK NPef CBUMa 11 3a CBE KPUB. "
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KaTeropujy Jenukata rje ce 3a KPUBMYHY OAFOBOPHOCT He 3axTeBa CYOjeKTUBHM OHOC

YUYMHMOLA Npema CBUM efleMeHTUMa Henpasa (strict liability).
1) O6jeKTNBHM (CNO/bHK) e/IEMEHT KPUBUYHOT Aena (actusreus)

Actus reus (guilty act) je n3pa3 Koju ce of noyetka 20. BeKa Yy aHr/10CaKCOHCKO]
OOKTPUHU KOPUCTM 3a 00jeKTUBHY CTpaHy ((PU3NYKK, CMO/bHU eIeMEHT) KPUBUYHOT
nena,*! Tj. cBaKM KOHCTUTYTVBHM eNeMeHT AeNnKTa KOju Huje NoBe3aH ca CTakbeM CBECTH
yunHroLa.** Y paHujoj nuTepaTypu je uak MpeHarnallaBaH 3Hauaj 06jeKTUBHOT eneMeHTa
y TOj Mepw Aa je A0oL/o A0 MOANPMKOBaHa OCHOBHOT Yuera 0 6UnapTUTHOj (06jeKTUBHO —

Cy6jeKT1BHO]) CTPYKTYpX OnwTer nojma KpusumyHor gena. lNpema ToM (06jeKTMBHOM)

131 ). Dressler /2001/: cTp. 81. Mnak, aeo6a enemeHaTta KPUBMUHOT fjeNna Ha 06jeKTUBHE cacTojke Henpasa U1
Cy6jeKTUMBHO 000jeHy KpMBMLYY CaMoO je YC/IOBHOI KapakTepa, jep roBopyv O TOMe KOju CYNcTpaT fpeTexe y
OKBUpY ogpeheHor enemeHTa. Kao LITO HEMpaBO HWje HEWTO NOTAYHO 06jeKTVMBHO (paftba Kao BO/BHO
/bY[CKO NOHallawe, CcybjeKTMBHa obenexja 6uha KpuBWYHOT fena, CYGjeKTMBHM efleMeHTW OCHOBa
UCK/byYera MPOTUBNPABHOCTM) HWU KPUBMLA HUje MOTNYHO CybjeKTUBHA KaTeropuja, ¢ 063MpoM Ha TO Ja je
MOJEPHO Yuetbe MPEeBas3vLLIO FPaHuLe YMCTOr MCUXONOMM3Ma Uy OKBUPY KpYBULE NPOHALLN0 1 ogpeheHe
HOpPMaTMBHe efileMeHTe (CBECT O MPOTWBMPABHOCTM; KPMBULA Kao MPeKop, LUTO MOoApasymeBa HeraTvBHO
n3BajaH BPeAHOCHM CyA O YUYMHMOYEBOM MOHaLLawy). My aHrnocakCoHCKOj nMTepaTypu ce noupTasa fa je
MOHEKa/ TELUKO pasrpaHMYuUTI KOju cacTojum y Oonucy AefnKTa cnafajy y actus reus, a Koju y mens rea.
KaTkag je actus reus TeCHO noBe3aH ca ogpefleHMM mens rea obenexjem, Tako fga 6e3 ogpeheHor
Cy0jeKTMBHOI eneMeHTa Hema HM Henpaea. Bua. P. H. Robinson /1993/: Should the Criminal Law Abandon
the Actus Reus-Mens Rea Distinction?, in: Action and Value in Criminal Law (ed. S Shute, J. Gardner, J.
Horder), ctp. 188-189; D. Ormerod /2011/: cTp. 48. KapakTep KpUMWUHaIHOI jeflHOM NOHallakwy faje Tek
Cy6jeKTMBHA YCMEPEHOCT Ka MOoBpefAu WX yrpoxasawy 3awwTuheHor fobpa. O6GjeKTMBHO Yy Henpasy je
ofpeheHo yHYTpaLlbMM OAHOCOM YYMHUOUA. U TMNMYHO 06jeKTUBHA 06enexXja, Kao LUTO je HMp. Ofy3uMatbe,
Kao pafrba M3BpLUEHa KPUBUYHOT fiena kpahe, He MOXe ce CXBaTuUTU 6e3 Cy6jeKTMBHe KOMMOHEHTe Koja je
YTKaHa y lbeHy CafpXXuHy 1 Koja je 04pa3 KpUMUHa/IHe BOSbE YUMHMOLA.

132 E. Finch, S. Fafinski /2011/: Criminal Law, Harlow (etc.), cTp. 17. C 0631poM Ha NPeTXOfHY HanoMeHy,
0BO je Mnak camo aennuMmyHo TadyHo. W. Wilson /2008/: cTp. 65. JTaTUHCKM M3pa3u actus reus n mensrea cy
0[JaBHO Y YMoTpebu Yy aHrNoCaKCOHCKOj KPMBUYHOMPaBHO] nmTepatypu. lMonasehn of Tora U HMXOBO
3Hauere je y MOTMYHOCTU UCKPUCTAINCAHO. YNPKOC TOME, NpeMa MULLIberY jefiHOr paHujer unaHa Joma
nopgosa (nopg Aunnok [Lord Diplock]) oBe naTUHCKe TepMUHE, KOje je TeLIKO afjeKBaTHO MpeBecTu, Tpeba
HanycTUTW M YMeCTO KX Tpeba jefHOCTABHO FOBOPWTM O MOHALLaky YUYMHWOLA U KBAUTETY HEroBOr
cyb6jekTuBHOr ogHoca npema geny. Bug. N. Haralambous /2010/: cTp. 19; R. Heaton, C. de Than /2011/: cTp.
18. VI nojefuHn ayTopu 3aroBapajy HanyLuTawe m3pasa actus reus, jep ce npema tUX0BOM MULL/bEY OBaj
TEPMUH OJHOCKU WCK/bYYMBO Ha OHe [eNMKTE KO KOjUX Ce pafta MCnosbaBa Yy akTMBHOM MNOHallakby
(4nrbery), Na 0Baj TEPMUH TaKo He MOXKe 00YyXBaTUTWU CTaTyCHe AeNVKTe, Ae/IMKTEe nocefoBakba U KpMBUYHA
fena Heumwera. D. N. Husak /1991/: The Orthodox Model of the Criminal Offense, Criminal Justice Ethics,
Ne 1, ctp. 20.
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cXBaTatby KPUBMYHO fIEN0 je pafrba, a He pafrba Koja je CKpuB/beHa. ™ Ha Taj HauuH je u
OCHOBHa hopmyna npeobnukosaHa: Actus facit reum. O6jeKTUBHO CXBaTawe KPUBUYHOT
[leNna Unak Huje HauLLo Ha LWMpK ogjek y Hayuwm, ™ Tako aa je ocTano Bnagajyhe yuere o
actus reusy Kao HeEOMXOLHOM, &l He W [0BO/BHOM YC/0BY KPUBWYHOMpPaBHE
KarbnBocTn.

CafpXajHO M CYLITMHCKW, OBaj €fleMeHT Ce MoKnana ca eBPOKOHTUHEHTaTHUM
yuyerem 0 HerpaBy, Kao jeAnHCTBY 00jeKTUBHUX 0benexja y CTPYKTYpy nojMa KpuBuUYHOT
fena, maga un3Mehy oHora LITO ObyXxBaTa OBaj €MEMEHT Y EBPOKOHTUHEHTA/IHOj HayLm
KPMBUYHOI MpaBa WM aHr/I0CaKCOHCKOr CxBaTaka actus reus-a He MOCTOjU MOTMYHO
noknaname. ,,ACtus reus ce y OKTPUHW aHIN0-CakCOHCKOT npasa ogpefyje Kao noHatlame
Koje je pe3ynTar BO/bHOI UMHEHA WM HEUMHEHA W KOje je MPOoy3poKoBasio oapeheHy
WwTeTy uam onacHocT.“**® CTpykTypa 06jeKTMBHOr enemeHTa je Apyrauvje ogpeheHa y
O[IHOCY Ha cxBaTare Koje je Bnagajyhe y EBponu, rge ce HenpaBOM O3HayaBa BO/bHO
/bYACKO [MOHallake KOje je 3aKOoHOM npefBuieHO Kao KPUBMYHO [Aelo U Koje je
MPOTMBMNPaBHO.

Y aHrN0CaKCOHCKOj KPUBUYHOMPABHOj IMTEpaTypy actus reus UMHe Tpy efemMeHTa:
BO/bHa paja, peneBaHTHe npatehe OKOMHOCTM WM nocneguua (KoL T3B. MOCNEAUYHUX

KpUBUYHMX Aena).™>’ 1 aHrnocakCoHCKO KPUBUYHO NPaBo Npasy pasnuky usmehy aena Kog,

3 Y Hhawoj panujoj nuTepaTypu XKuBaHoBuh je 3acTynao O06jeKTMBHM MojaM KpUBMUYHOT fdena. Cse
Cy6jeKTUBHE efleMeHTe OH je NOABOAMO MOJ APYrY HajBULLK MNOjaM Yy OKBUPY Herose TpunapTuumje — nojam
KpusLa. Bug. T. XXusaHosuh /1909/: O cy6jeKTUBHOM (,,MOPasIHOM®) efleMeHTY Y MOjMy KPUBUYHOI fena,
ApxuB 3a NpasHe W ApyLLITBeHe Hayke, No 8, Beorpag, cTp. 376-384. OcuMm Hera, jefuHo je jowl AtaHaukosuh
TBPAMO Aa Kpusuua (BUHOCT) HUMje caCTaBHU eleMEHT KPMBUYHOI Aena, Mako je 3a pasnuky of >KueaHosuha
OBaj ayTop 3acTynao CTaB O KPWBMYHOM [efly Kao 06jeKTMBHO-CYOjeKTMBHOj kaTeropuju. Bug. [.
ATaHaukosuh /1991/: Hekn npobnemun y Besn ca 06jeKTUBHO-CYOjeKTUBHUM CXBaTateM KPUBWUUHOT Aena,
Axanu MpasHor hakynTeTay beorpagy, Ne 1-3, beorpag, cTp. 29-35.

3% Nako cy n Hekn Beoma yTWLAjHU ayTopy W UCTakHyTW npaBHuum (Onusep Bengen Xonmc [Oliver
Wendell Holmes]) 3arosapanu BapujaHTy 00jeKTMBHe OArOBOPHOCTW, rae 6w akueHaT 6MO Ha KapakTepy
noHallaka, a He Ha Y4uMHMO4eBoj cybjekTMBHOj ycmepeHocT. H. L. A. Hart /1965/: The Morality of the
Criminal Law. Two Lectures, Jerusalim, cTp. 50.

135 R. M. Perkins /1939al: A Rationale of Mens Rea, Harvard Law Review, Ne 6, cTp. 905-908.

138 M. Lletunuh /2006/: [1Ba cuCTeMa KPUBMYHOT NpaBa, eBPO-KOHTUHEHTAIHO W aHI/10-CaKCOMCKO MpaBo,
MpasHW >kmBoT, Ne 9, beorpag, cTp. 332.

137 A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: ctp. 67; D. Ormerod /2011/: cTp. 49.
Ocum oBa TpM KOHCTUTYTMBHA efleMeHTa MojeAuHN ayTopu cMaTpajy fAa je W jefaH HeraTMBHO MOCTaB/beH
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KOJUX je caMO MoHallake MHKPUMUHMCAHO (conduct crimes) M OHUX KOZ KOjUX je OCUM
pajre M3BpLLEHAa HEOMXOAHO HacTynawe ogpeheHe nocneauue (result crimes).™*® JeauHo
je pagra obaBe3aH eneMeHT 6e3 Kora Hema actus reus-a, oK nocneauLy nMmajy camo Heka
KpUBMYHA Aena, a TO UCTO BaxKM M 3a npatehe OKOMHOCTY (KOje Y CYLUTUHW NpeAcTaB/bajy
npeoctana Moryha o6enexja 6uha kpusuuHor gena).**

Tako ofpeheH nojam actus reus-a, Koju Buwle nogceha Ha eBPOKOHTUHEHTa/IHK
nojam 6uha KpMBMYHOI Aena Hero Ha CMHOHUM 32 KPUBWMYHO HEMNpaBO, CafpXu OnwiTe
enemeHTe o6jekTuBHe npupoge.**® Kopg cBakor mojefvHOr KpUBMYHOT Jena TW OMLTK
e/IEMEHTUN CYy KOHKPETU30BaHW, Tj. KakO Ce Y HayLu KPVMBMYHOI MpaBa YeCcTO Kaxe, Ty
Aonasn ao TUNu3Mpaka KPMBMYHOT Henpasa (oApefyjy ce oHa obenexja Koja cy TUNuUYHa
3a ogpeheHo Aaeno). Mako cy6jeKTMBHM enneMeHT (Mens rea) y OAHOCY Ha LeNoKYMHO
HEeMnpaBo HWje HY)XXHW CacTOjaK CBaKOr KPUBWMYHOT fefa Y eHrIECKOM KPUBWYHOM Npasy,
CBakuM [e/IMKT KPUBMYHOI MpaBa Mopa MnocefoBaT 0O6jeKTMBHY KOMMOHEHTY (actus

reus).**

e/leMEHT CaCTaBHM fle0 actus reus-a — OfCYCTBO OW/I0 KakBOr OCHOBA OMpasfara WM U3BUHEHA. Tako
"naHBun Bunujamc (Glanville Williams). Bug. A. T. H. Smith /1978/: On Actus Reus and Mens Rea, P. R.
Glazebrook (ed.) Reshaping the Criminal Law: Essaysin Honour of Glanville Williams, cTp. 98.

38 M. Molan, D. Lanser, D. Bloy /2000/: cTp. 27. MehyTuM, 1 KOf MOCMEAVYHNX KPUBMYHWX [ena
HEBPeAHOCT MoHallawa Ce jeflHaKo TpeTupa Kao W HespedHOCT nocneauue. D. Ormerod, K. Laird /2015/:
cTp. 53.

139 N. Haralambous /2010/: cTp. 20.

0 Ha HuBOY actus reus-a ce nNoce6HO He pasmaTpa NpobnemaTika NPOTUBNPABHOCTM Kao OMLUTEr efleMeHTa
KPMBUYHOT fena. YobuyajeHo ce Ta MaTepuja UCUTYje Y OKBUPY APYror nosa Koju YvMHWM NOjMOBHM nap
offences — defences, Tj. TeK HaKOH LUTO ce MOAPOBGHO UCMUTA YOMLITEHA CTPYKTYpa AEMKTHOI MOHaLLaHa,
rnpenasn ce Ha Mosbe OCHOBA KOjW MUCK/by4yjy NOCTOjawe KpuBmyHOT aena (defences), rae ce npasv pasnvka
n3mely OCHOBa KOju OnpaBfaBajy YYMHWOYEBO MOHallake (OCHOBM KOjU MCK/bYYYjy NPOTMBMNPABHOCT) U
OCHOBA W3BUHbetba (KOjU MCKbYYYjy KPUBULLY; MEHTaIHM efeMeHT MoTpebaH 3a nocTojakbe Aena wau
coumMjanHo-eTUYKM npekop). eHepanHO yuerwe O NPOTMBMPABHOCTM, Kao 3aceOHOM enemeHTy y Mojmy
KPVMBUYHOT [ena, HWje MpUCYTHO Y aHrI0CakCOHCKOj nuTepatypu. MoxXe ce ropopuTu camo 0 obpucuma
TaKBOr y4etba M TO Y OHOM Chyyajy Kaga ogpehieHn KpuBmnyapm Kao 3acebaH eneMeHT y OKBUPY actus reus-a
HaBOfle HemocTojatke OCHOBA KOju 61 Hermpanu 06jeKTVBHY KOMMOHEHTY KpuBWYHOr fgena. Bua. R. Card
/2010/: cTp. 51-55.

11 3. G. Murphy /1991/: Gorr on Actus Reus, Criminal Justice Ethics, Ne 1, cTp. 18.
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[ojam patbe, Koju npeAcTaB/ba CTy6 1 Hocehn enemeHT actus reus-a,** jeaHako ce
Kao M y Hayuu KOHTMHeHTanHe EBpone ofpehyje Kao noHallawe 4oBeka Koje je crosba
MaHutecToBaHO.

Myke 3ne Mucnm (evil thoughts) He NpefcTaB/bajy KPUBMYHOMPaBHY pagy, ™ jep
npema peunma jefHor cpeaOBEKOBHOT Cyauje ,,camMo haBo 3Ha LLUTa je Y rnasu yoseka.“**
Mpn Tome, NoHallake Koje je npeasuheHO Kao pafra M3BpLUEHa Mopa 6uTu pesynTat
BO/LHOI fenoBarba yunHuoua.**® MoTpe6aH je camo MUHUMYM BO/be, Tj. MOHalLake Mopa
6UTU BO/LOM MOKPeHYTO.'*’ YcMepeHOCT Bo/be Ka OCTBapery 3a6parbeHor pesynTara je
nuTae y oMeHy KpusiLe.** PednekcHe pagme, pagmwe y CTamwy CHa, HEBOILHO Fpyeke
mMuwnha, Kao 1 pagrwe npeayseTe Mof AejCTBOM (PU3NYKE Cuie KOjoj Ce Huje MOrio
OAyNpeTn He NpeAcTaB/bajy KPUBUYHOMPABHO pefieBaHTHY pafty. Y TakBOM Cryyajy
yuY/HUMaL ce MOXe Mo3BaTv Ha jefaH nocebaH BuA ofbpaHe Y KPUBMYHOM MOCTYMKY
(defence of automatism) WTo 3a mpoLecHy nocneauly wuma ocno6ahajyhy npecyay.'*

Paara je no npaBuy HEKW aKTUBHW, CMo/ba BUA/LUBK, TENECHW MOKPET, ann YCnoBe 3a

2 R. Heaton, C. de Than /2011/: cTp. 21.

3 3a hrno3odcko yuere 0 paarbi U MOAeNy npeMa KOMe, HapounuTo 360r T3B. CTATYCHUX [enukata u
JenvKaTa nocefjoBarba, NPBW YC/IOB actus reus-a NpefcTas/ba MOryhHOCT KOHTPO/E BNaCTUTOr MoHalliamba
Bug. D. Husak /1998/: Does Criminal Liability Require an Act, Philosophy and the Criminal Law. Principle
and Critique, (ed. A. Duff), Cambridge (etc.), cTp. 60-100.

%4 N. Haralambous /2010/: cTp. 19. Of MUCAK Koje CY HeKaxHMBe aKo Crosba HIUCY MaHWhecToBaHe Tpeba
pasnMKoBaTtu AennKTe Koju ce BpLue BepbanHum nytem. W. R. LaFave, A. W. Scott /1986/: cTp. 196.

YSH. L. A. Hart /1965/: cTp. 7.

16 R. M. Perkins /1939a/: cTp. 912; C. Finkelstein /2002/: Involuntary Crimes, Voluntarily Committed,
Criminal Law Theory: Doctrines of the General Part, (ed. S. Shute, A. P. Simester), cTp. 143. 3y3eTHo, 1
HEBO/bHO MOHalllatkbe Yy BpeMe OCTBaperba Obenexja KpWBMYHOP fena MOXe OUTU OCHOB 3a M3puuarbe
KPMBUYHE CaHKLIMje aKo je yumHunal, cebe CKPpMB/bEHO [JOBEO Y CTake HECMOCOOHOCTH 3a padky. Moryha je
[aKne 1N Heka npeTxofHa kpuemua. D. Ormerod /2011/: cTp. 57.

147 3. Dressler /2001/: cTp. 85.

18 M. Gorr /1991/: The Actus Reus Requirement: A Qualified Defense, Criminal Justice Ethics, Ne 1, cTp. 15.
CynpoTHO je TBPAWIO Y HEMaYKOj NMTepaTypy pasBujeHO (PUHaNHO yuere. PUHAINCTK Cy CBaKM 06K
/bYfCKOT MOHallakba CMaTpasim BpLUeHeM LWbHE AenaTHOCTW, Tako fa je y caM rfojam pajdrbe YHeceH
Cy6jeKTUBHM cafpXaj ymuwbaja. OBO yyere, Hactano TpupeceTux roguHa 20. Beka Koje je KacHuje
MpeTeHAoBano fa NocTaHe OMNWTa Teopuja KPUBMYHOP MNpaBa, U3rpafeHo je Ha Temesby MCUXONOLUKMX
nornefa Ha /byACKO noHalare. MNMpema (uHaNHOj Teopuju BUN0 Koje JbyACKO MOHALLAaHke je YCMEPEHO 0f,
camor crapTa Ka ofipefeHoM unmby (Y KpMBMYHOM MNpaBsy To je 3abparbeHa nocneamua). C. R. Snyman /1979/:
CTp. 213-214; M. CuHrep /1964/: iaeonowkn oCHOBM Hayke O (hMHa/HOj paatby, JyrocnoBeHCKa pesunja 3a
KPUMMWHOMOTMjy U KpMBMYHO npaso, Ne 1, beorpag, cTp. 3-18.

S Buwe o Tome Bug. A. Ashworth /2009/: cTp. 87-94.
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KPUBMYHOMPABHY paitby M3Y3eTHO MOXE MCMYHUTW U MacBHO APXKake, Tj. HeUMHEHE
(omission).™

Mpatehe OKONHOCTM Kao Moryhu cacTojak actus reus efiemeHTa Cy CBa OHa
KOHKpeTHa 06enexja fena Koja He NpeAcTaB/bajy pagky U3BpLUeHa uam nocneauuy. Hnp.
Kof KpumBu4yHor aena kpahe (theft) obenexje ma cTBap npunaga Apyrom, Tj. Aa Huje y
CBOJUHM YyuuMHMOUA je npareha OKOMHOCT HEeOonxofHa 3a MnocTojawe pfena. [lojefnHu
[ENVNKTK, TAe cnagajy v T3B. JeNIMKTY NOCefoBara, KoL KOjUX je LieHTpa/IHO 0benexje CKyrn
KakBMX npatehmx OKOMHOCTM (rge ce MoHallake He WUCMo/baBa Kao HEKO WCK/bYYMBO
UMbere UM Heunkbere) Hasueajy ce state of affairs crimes (crimes of situational
liability).™>* Mpumep npeacTaB/ba HeJ03BO/LEHO ApXarbe (BATPEHOr) OpyXja Ha jaBHOM
MECTY, KOf KOra Ce KaXKtaBa CamoO [pXawe, Tj. MMawe Yy nocegy ogpeheHe CTBapy Ha
oapeheHoM MecTy.™® CmuHo Baxkut 1 3a HeoBnalheHo Apxatbe OnojHe Apore. MoHaLLambe
ce y TOM CAyYajy He MoXe jeAHOCTaBHO OAPEANTH Kao Unbebe NN HeUnkberbe.

Mocneanuy Kao 06aBe3HO 06enexje Umajy camMo OHW [AeNVKTM KOju y CBOM Onucy
cagp)Xe HaCTynawe Heke NPOMEeHe WM CTaka Yy Crno/bHOM CBeTy (result crimes). Kopg
TakBUX (MaTepujasH1X) AenvKarta npe MCnUTUBaHa yCnoBa 3a Cy6jeKTUBHO NPUNUCKBaHE
Hemnpaea y KpuBMLY Mopa Ce YTBPAUTM Aa je KOHKPETHO HacTynena nocneguua yrnpaso
pesynTaT YUMHMOYEBE pafre, Tj. Aa je 6all HEeroBo MoHallawe AOMPUHEN0 HacTynarwy
nocneauLie y KOHKpeTHOM 06:nKy.™>* Ha HMBOY actus reus eneMeHTa KOZ MOCAeANYHIX
KPMBUYHUX Aena aHanm3upa ce fa nv nocnefuua npefcrasiba Aeno yYnmHuoua, Uan my ce
006jeKTMBHO He MOXe CTaBUTW Ha TEPET Kao pe3ynTaT HeroBor noHallara. Y 0BOM [Apyrom
CNy4vajy MCK/byyeHa je OAroBOPHOCT YYMHMOLA, jep Moc/neauua Huje pesyntar Herosor

KPUMUHANHOT NoHalliaka. MoTBpAa y3pouHe Bese U3meh)y YUMHUOYEBE pajbe 1 3abparbeHe

150 [loKTpMHa KPUMBMYHMX fleNa HeUMHberba je MPUNYHO pasBujeHa. KOHKPETHM OCHOBU M3 KOjUX U3BUpPE
rapaHTHa nosvumja cy BeoMa CIMYHU Kao M Y 3eM/bamMa eBPOKOHTUHEHTA/IHOT KPMBWMYHOT Mnpasa. Bug. N.
Haralambous /2010/: ctp. 21-31; R. Card /2010/: cTp. 41-49; D. Ormerod, K. Laird /2015/: cTp. 78-83.

LA, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 80.

152 NI, Haralambous /2010/: cTp. 44.

153 Takeun genukTv HUCY nocTojanu y common law-y, Beh Cy CTBOpeHN akTiMa napnamenTa. A. P. Simester, J.
R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 80-81.

™ To nogpasymesa aa je KOHKpeTHa MOCMEAMLA 3aMCTa 11 OCTBapeHa, jep YKONMKO pafba WU3BpLUeHa He
npov3ssege 3abparbeHy nocneauiy, O4roBOPHOCT YUYMHMOLA MOTY 3aCHOBATU CaMo MpPaBi/ia 0 KaXKHMBOCTU
MOKYLLIAHOT KPUBWYHOT fiefia.
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nocnegvue omoryhasa fa ce npefle Ha HUBO MCNUTMBaKa KpvBuue (nNowTo ce
NPOTMBNPABHOCT MPETNOCTaB/ba), Tj. YC/0Ba 3a CYOjeKTUBHO ypadyHaBawe. YTBphuBare
Kay3asimTeTa, 06jeKTMBHe Be3e M3Mely pagme M3BpLUEHa W Mocneuie, BpLUN Ce Kpo3
nBocTeneHy aHanusy.™® Ha npsom cTeneHy pasmatpa ce MuTame (hakTWUUYKe MOBE3aHOCTM
n3Mehy pagme u3BpLlewa M nocneauue, npumeHoMm Teopuje eksusaneHuuje (but for
test).™® Ty ce noctae/ba nUTarbe fa 1 61 KOHKPETHa MocaeauLa HacTynuAa v Aa y naHLy
OKOJIHOCTW KOje [OMPUHOCE HEeHOM OCTBAapery HeMa JbYACKE pajre Yuju ce Kay3amTeT
ncnutyje.™>’ dakTuuka NoBe3aHOCT U3Mely pafrwe 1 MocneuLe NocToju ako nocreauua
He OM HacTynuna fa pafka U3BpLlewa Huje npegysera. Ha apyrom HvBOY, Koju cregu
HaKOH YyCrnocTaB/batba NPUPOAHe NOBE3aHOCTW U3MeRY padre U nocneauue, y aHanmsy ce
yHoce ofpefjeHn HOpMaTUBHYU KpuTepujymn.™® Y 0Boj thasmn BuLLe HUje pey o haKTUuKOj,
Beh 0 MpaBHOj NoBe3aHOCTM M3MeRy pagwe yumHuoua u nocnegmue (legal causation) y
jefaH HenpeknHyTW KaysasHuW naHal (chain of causation). YKONMKO He MNOCTOjU Heka
OKOJIHOCT Koja 61 Ha MpaBHO peneBaHTaH HaYMH MPeKMHYMNa Kay3aiHW naHal, 0CTBapeHa
nocneauLa ce CMaTpa /oM YUnHNOLa 1 06jeKTUBHO My ce CTaB/ba Ha TepeT.'™

Mpemaa yuere 0 Kay3anuTeTy y EHIrneckoj Huje TeOpujCKn pasBmjeHo Kao Yy HEKUM
3eM/baMa €BPOKOHTUHEHTa/IHE MpaBHe Tpaguuuje, npe ceera y Hemaukoj, rae ce vy

0

nocnefte BPeMe XXMBO pacripaB/ba O T3B. TeopWju OGjeKTUBHOr ypauyHaBawa, > Koja

%5 M. Molan, D. Lanser, D. Bloy /2000/: cTp. 36; R. Heaton, C. de Than /2011/: cTp. 30-31. Mpema paHuje
Bagajyhem npucTyny, NTakbe KaysamTeTa Cce Kao YMHEHUYHO, a HE MPaBHO MWTakbe W CTOra SINLLEHO 610
KaKBWMX HOPMaTMBHMX MepWa, pasmarpaio npumeHoM 3apasor pasyma. D. Ormerod /2011/: cTp. 82.

1% R. Card /2010/: cTp. 56.

7 \W. Wilson /2008/: cTp. 98; A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 84.

158 HopmaTvBHa Be3a MOCTOj aKO YUMHMOUYEBO MOHALLaHke MPEACTaB/ba CYLITUHCKMA U 3HauajaH [ONPUHOC
HacTynakwy nocneguue. To nogpasymeBa MNpoLeHY Koja 3axTeBa oapefieHe BpedHOCHe kpuTepujyme. N.
Haralambous /2010/; ctp. 34. OBO je HEOMXOA4HO, jep je MpMMeHa LWMPOKO npuxeaheHe Teopuje
eKBUBaNEHLMje BPeAHOCHO HeyTpasiHa, Tj. He NMpaBu HUKAKBY KBaSIMTaTUBHY pas3finky m3mehy ycroBa Koju cy
JOMpVHeNy HacTynawy nocnegmue. Ocum Tora, 0Ba hopMy/ia MOXe fa MpYXXu 04r0BOP Ha NuTakbe aa nn cy
ogpeheHa /byAcka pafta M nocnegmua y3poyHO NnoBe3aHe Camo Ha OCHOBY Hama Beh Mo3HaTor »KMBOTHOT
uckyctsa. Bug. A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 85.

159 Y3pounm naHal, y npaBHO BpeHOBaHOj Bap1jaHTV MOXe NPEeKUHYTW Hp. He3aBUCHO yueluhe Tpeher nuua
y Beh MOKPeHYyTW Kay3a/HW TOK, 3aTUM OAFOBOPHO MOHallake CaMOor MacUMBHOI Cy6jekTa, HermpeaBuheHU
npupogHun gorahaj uta. N. Haralambous /2010/: cTp. 38-43; D. Ormerod /2011/: cTp. 85-99.

10 By, W. Hokuh /2015/: OCHOBHE LpTe yuera O 06jeKTUBHOM ypauyHaBary Y KPUBWYHOM Mpasy, Y:
KasHeHa peakuuja y Cpbuju. 5. geo, (yp. h. rwatosuh), beorpag, cTp. 255-271.



npeTeHAyje Aa npeBasufie OKBMPE MYKOr Kay3a/MTeTa M fAa Ce MpPOLMpWM W Ha gpyra
KpVMBUYHOMpPaBHA MOAPYyYja, M EHINIECKO CXBaTatbe, YC/IOBOM Y3ajaMHe (haKTuuke W
HOPMaTVBHE NMOBE3aHOCTU, KOHLIENTYa/IHO MOYMBA Ha CIMYHIM Npemucama.

Kao LWTO ce W3 NpeTXoAHOr [ena paja BUAW, OCKM TOra LUTO CE Y OKBUPY Hera
NnoceGHO He pa3MaTpa MuTarbe MPOTUBMPABHOCTW, W3MeRy aHIIOCAaKCOHCKOT 1
eBPOKOHTMHEHTA/IHOT Yuerha 0 06jEKTVBHOM eneMeHTY KpUBUYHOT aena (HenpaBy) Hema

CYLWUTUHCKE pa3/inKe.

2) Cy6jeKTnBHM (YHYTpaLltbN) efleMeHT KpUBUYHOT Aenia (mensrea)

»KpVBMYHO geno je oyboko cybjekTMBaH umH. KpuBMYHO fAeno 6e3 Kpusuue je
contradictio in adiecto. O HeBpe4HOCTW je/HOI MOHaLLakba ca acrnekTa KPMBMYHOT rpasa He
MOXe 6UTU rosopa 6e3 MocTojara Herose Cy6jeKTUBHE YCMEepeHOCTU Ha MoBpegy Wu
yrpoXaBatbe OHUX A06apa Koja ce KpUBUYHUM NpaBoM wTuTe. ot

3a O3HauaBarme CYOJEeKTUBHOT (MEHTANHOr) enemMeHTa KpUBMYHOT fena Yy
aHrIOCAKCOHCKOM KPUBUYHOM NpaBy TPaAMLMOHAHO Ce KOPWUCTW 13pa3 mens rea (guilty
mind).'®? Y nuTepaTypu ce UCTUYe fa HMjeAHO NUTaKbe KPUBWYHOMPABHE AOrMaTuKe Huje
TaKo BaXHO Kao MpeLm3HO oapehuBarbe 3Hauera mens rea enemenTa.’® Y ayxy umcror
ncvxonornsma ogpeheHn aytopy yecto nouctosehyjy nojam mens rea ca CTareMm CBeCTM
KOje YuMHWNaL, Mopa NocefoBaTy Aa 611 OroBapao 3a YUMHEHO AeN0 U KPUTUKYjY Npakcy
Cy/0Ba KOju Taj u3pa3 cxsarajy LMPe, Kao NPaBH1 CUHOHMM 3a CBE efleMeHTe Y CTPYKTYpU
kpuBuLe,*® 0byxBaTajyhu HIMe N MPEKOP 3a YUYMHEHO AeNo, Kao 1 MponyLuTare Aa ce
MOLLTYjy 3axTeBM GPVUBMBOT MOHaLLama, LITO je KapakTepucTuka Hexata.'® Wako je

[aHac onluTenpuxeaneHo Aa KaXtaBakby Yy KPYBUYHOM MpaBy MMa MecTa jeuHO aKo je

161 3. CrojaHosuh /2004/: KprBuLa nan KpUBMYHA OAroBopHOCT, Bpanuy, Ne 3-4, Beorpag, cTp. 17.

162 Be3 o63vpa Ha MaTWHCKY (hOpMynauujy npaswuna, W3rnefa Aa M3pa3 mens rea Huje 610 KopulheH y
PUMCKOM Mpasy, Beh werose npee NOMeHe Tpeba TPaXXMTU y CPefOBEKOBHUM yueruMa Lpkee. Bug. M. M.
Ahumosuh /1966/: cTp. 24.

183 F B. Sayre/1932/: Mens Rea, Harvard Law Review, Ne 6, cTp. 974.

164 Nla 61 ce 6o/be younna pasnuka uamely 13pasa mensrea (Koju ce y CTBapu CBOAM Ha 06/MKe KpUBHMLE) 1
KpMBULE Kao OMLWITEr eNeMeHTa, 3a 0Baj Apyru nojam ce 4yecto ynoTpebrbasa TepmuH fault element. Bug. M.
Jefferson /2009/: cTp. 89.

%D, Ormerod /2011/: cTp. 104; R. Card /2010/: cTp. 76.



yUYnHMNaL, umao ogrosapajyhu ofgHoc npema feny 360r Kora My ce MoXKe ynyTUTU Npekop,
aHr/10CaKCOHCKO KPMBMYHO MPaBo MO3Haje 3HayajaH u3y3eTak Of Hayena Kpueuue, NoLTo
KoL NOjeAuvHMX [envKaTa HUje HYXXHO [oKasaTh Ouo KakaB CyO6jeKTUBHW eNeMeHT Yy
0AHOCY Ha jefjaH U BuLLe Aenosa Herpasa (actus reus-a).’® Mnak, kpusuua je y cknagy
ca Beh NOMeHyTUM (hyHAaMeHTaTHUM NpasBuaoM (actus non facit reum nisi mens sit rea)™®’
HY>KaH YCNOB 3a MOCTOjakbe CBUX TEXUX KPUBUYHUX feNa, Kao U Befimke BehnHe Nnakiimnx
fenukata.'®®

AHa/IM3a UCTOPUJCKMX 1 MPaBHUX M3BOpa CBe A0 12. BeKa MoKasyje Aa Tafallre
KPMBUYHO NPaBO HWMje UMano u3rpaheHo LeNoBUTO Yyyere O CYOjeKTUBHOM €eNeMeHTY
KPWUBUYHOT fena, y 06714jy Koje MOCTOju y caBpeMeH M KpUBMYHOMPaBHUM cuctemuma,
AN, nako ctapuju U3BOpK He NPYXajy LOKa3 0 NOCTOjakby YBPCTOr Npaswia npema Kome
KPUBMYHOT fena Hema 6e3 oarosapajyher yHyTpallker O4HOCa YUYMHMOLA npema geny, 10
He Tpeba fOa HaBeAe Ha 3ak/byyakK [a W Yy HajpaHuWjeM Mepuofy HacTaHKa W pasBoja
KPMBUYHOI MpaBa Huje npuaaBaH 3Hayaj Kpusuuu. lMpupofa Benukor 6poja AaBHO
npeaBuheHNX KpPMBMYHUX [ena YyKasyje Ha HemoryhHocT ofpehuBarba  HUXOBUX
KOHCTUTYTUBHUX 06enexija 6e3 cy6jekTusHor enemeHTa.'”® Beh kpajem 12. Beka AOLLNO je
[0 030W/bHOr HanpeTKa y pasBojy KPYBMYHOMPABHOI NPOMULL/bakba O Kpusuum. Hajnpe,

CHaXaH yTunuaj pumckor npasa y3aurao je nojmose dolus-a 1 culpa-e Ha HajBuLLIE BUCKHE,

1% R. Heaton, C. de Than /2011/: cTp. 49.

187 OBo ce mpasuno mpsu nyT nojasbyje y Koykosom geny (Institutes) cpeauHom 17. Beka. G. P. Fletcher
/1971/: The Theory of Criminal Negligence: A Comparative Analysis, University of Pennsylvania Law
Review, Ne 3, cTp. 411.

1% Mpema jegHom, fopylle y NuUTepaTypy YCam/beHOM [NeAuLLTy, M3pa3 Mmens rea ce He KOPWUCTU 3a
obenexkaBatbe Cyb6jeKTUBHOI enemMeHTa KpMBUYHOr fAena, Beh Taj TEPMUH 03Ha4yaBa Herauujy MopasHe
KpvBMLE 1 OLCYCTBO NPeKopa KOoju je HEeOMXoJaH YC/0B 3a MPUMEHY KpUBWUYHE caHKuuje. Tako y 0BOM Buay
mens rea npeAcTaB/ba 3HaK fa MOCTOjU KakaB OCHOB KOjU OW WCK/bYYMO KPWUBMYHY OArOBOPHOCT,
M3BMHaBajyhn yumHmoLa 3a MHave NPOTMBMPABHO feno, na je y TOj BapujaHTV! TePMUH Mens rea y cTeapu
CUHOHMM 33 OCHOBe UCK/bydersa Kpusuue. Bug. M. R. Gardner /1993/: The Mens Rea Enigma: Observations
on the Role of Motivein the Criminal Law Past and Present, Utah Law Review, Ne 3, cTp. 664.

%9 E. J. Chesney /1939/: The Concept of Mens Rea in the Criminal Law, Journal of Criminal Law and
Criminology, Ne 5, cTp. 629.

10 F B. Sayre /1932/: cTp. 981. YNpKOC TOMe, HUje HEMo3HaTo Ja je Y TOM Nepu1ozy BeNnKu 6poj yunHunaua
ocyfheH UCK/bYUYMBO Ha OCHOBY [l0Ka3a 00jeKTMBHOI MPOY3POKOBaka, Yak U Kafa Huje nocTojana yCMepPeHOCT
Ka noBpeaw 3awwTuheHor gobpa. E. J. Chesney /1939/: cTp. 630.
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LITO je AOAATHO NOTBPREHO Y4ereM KaHOHCKOr npaBa O MOPaiHOj oAroBopHocTw.'”
LenukTn y umnjem jesrpy je CMeLTeH yMUL/baj, Koje je ybp30o CTBOpWia CyAcKa npakca,
noTBphYyjy UMeHMLY [a je Mucao O 3/104MHY YBeK 6Ouna 3acHoBaHa Ha [y60Ko
YKOPEHEHOM ETUYKO — MCUXO/OLKOM KOHLenTy. Ha noyeTky 14. Beka mens rea nocTaje
npeaMeT A06PO YOKBUPEHOT Yuetba O KPUBUYHOj 0AroBopHocTu. ™ KoHauHo je cpeanHoMm
17. Beka Beh OWN0 CKOBaHO (yHAAMEHTA/IHO MPaBWIO O HEOMXOAHOCTU KpuBMLE 3a
nocTojatbe KpuBMYHOr fena.’’

Y eHrneckoj Teopuju KpuBuYHOT npasa Beh Ayro je npucyTaH cykob m3mehy fse
pasnnunTe rpyre cxsatakba y OfHOCY Ha NMuUTake CyOjeKTUBHOI efleMeHTa KPUBUYHOT fena.
C jenHe cTpaHe, CybjeKTUBMUCTL YBPCTO APXKE YMNOpULITE Y CTaBy fa, 6apem kaja je pedy o
HajTeXMM (hopMama MCMnosbaBara KPUMUHASHOT MOHallaka, MeHTaIHW efleMeHT Mopa y
CBOM MVHMMAJIHOM HayvHy MaHW(ecTOBara Aa NpeAcTaB/ba 04pa3 YYMHMOUYEBOr CTara
ceectn (yunHunay Tpeba [da je CBeCTaH CBOr MOHallaka W CBMX eneMeHata 6uha
KpuBMuHOr Aena).™ C ppyre cTpaHe, 06jeKTUBMCTW MpOLieHMBare KPUBHMLE Besyjy 3a
ynopehmBare OCTBapeHOr MoHallawa Ca OHUM Koje ce mpu nocTojehrM OKOMHOCTMMA
MOF/I0 O4YeKMBaTU 0f pasymMHor rpafjaHMHa — Y4YuHWIAL 3acnyXyje npekop 3a
Hey[0BO/baBatbe 3axTeBMMa OpVXK/BMBOCTU (KOjU Ce 0f jefHOr MPOCeYHOr mnojeanHLa
pa3ymMHO 04eKyjy), 6e3 0631pa Ha TO LUTO 360r CBOje HEaKTMBHOCTW (HEMapa) eBEHTYa/HO
HMje HWU MMao CMo3Hajy O peneBaHTHUM 0benexjuma KpUBUYHOT fena. 3acTynHuumM Npsor
cxBaTawa TBpLe fa KpUBMYHOMpPaBHa OCyAa MMa onpasfara caMo ako je ped O CBECHOM
O4/lyumBarby 3a Henpaso. [pyru cmaTtpajy Aa W HecBeCHO OfHOLUeHke npema
KPVBMYHONPABHO]j 3abpaHn UK 3aroBeCcTy, Y Cryyajy rpyoor 3aHeMapriBaka Naxme Kojoj

j€ yunHunay, Morao yaoBO/bUTH, 3aCNy>XYje KpMBUUYHOMNPaBHY KaXXHUBOCT. HapaBHO fa je

1 M. R. Gardner /1993/: cTp. 654.

172 5, Frankowski /1986/: cTp. 421.

13 F B. Sayre/1932/: cTp. 982-994.

174 OBo je cxBaTame y CyLUTUHM 0pa3 paHuje JOMUHAHTHOT yueka ,,0 YOBEKY KOju je of npupode 06apeH
anconyTHOM Cno60A0M, MPMPOAHMM MNpaBMMa WM 4uCTUM pasymoMm. [Monasehn of 0BakBMX MPETMOCTaBKM
CacBUM je pa3yM/bUBO Aa KPMBWMYHO AE10, Kao MO APYLUTBO WITETHO UK, KacHmuje (KaHT), aHTMmopasnHo Aeso,
MOXXe M3BPLUMTY jeIMHO YOBEK KOju je 360r CBOje MOpa/iHe MOKBAPEHOCTW CBECHO OAYYMO fAa YMHM 3710, Na
cTora Mopa OUTUM U KakteH. KprMBMYHA OArOBOPHOCT je, Aakne, hopmanHO-nornyka aegaykumja ms Beh
NMoMeHyTe NPeTnocTaBKe O /byACKOj npupoan.” J/b. baBuoH /1965/: Hekn TeopeTckn Npobnemu KpuBmUyHe
0/}rOBOPHOCTY, JyrocnoBeHcKa pesnja 3a KpUMUHOMOTMjy U KpuBnYHO npaso, Ne 3, beorpag, cTp. 305-306.
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OBO Camo OnLUTa NojefHOCTaB/beHa CMKa [Ba pasinumuta NpucTyna, U Aa je y CTBapHOCTM
peanHnja Naneta KpMBKMLE Ha KOjOj Ce npenamajy HujaHce jeqHoOr n Apyror yyewa. Mnak,
CTaB [a je KpvBMUA Npe CBera ofgpas NpOTMBMNPABHOI Pacrofiokerwa yynHuoua, Koju ce
CBECHO Of/lydyyje 3a OCTBapete 6uha KpuBUYHOI [efia NOTBPAY Hanasn Uy CYLCKO]
npakcn.t”™

CynpoTHO BERMHCKOM yuekby eBPOKOHTUHEHTA/THOI KPUBUYHOT MpaBa, fa Ce 1ako
pa3INuUTL, MPaBHU U MOPASTHN CUCTEM HOPMU Y ofpeheHnm obnactumMa npennauhy, a 10
npenuTarwe J0onasv 40 u3paxaja u y chepn KpMBULE Ha Taj HAYMH LUTO Ce HeratusaH Cy[,
0 YYMHMOYEBOM MOHAlLawy 3aCHMBA W Ha COUMja/IHO-ETUYKOM  NPEeKopy, Yy
aHr/10CaKCOHCKOj NIUTepaTypun ce YrnaBHOM 3acTyna CTaB Aa je yTBphuBare KpuBULE CY[,
KOjU YK/byuyje NpaBHa a He MopanHa BpeHoBarba. ™" MojeAnHM NucLy cMaTpajy 4a mens
rea HMje MUCTO LUTO W KpMBMUA, Aa je TO, Ka0 LUTO je PeyeHo, CneuntuyHN MeHTaTHW
e/leMeHT KOju Bapupa y CBOM CafpxKajy Y 3aBUCHOCTY Of KPUBUYHOT [eNa, 1 Aa 3a NpoueHy
HEroBOr MOCTOjaka MOPasHW CTaBOBM HEe Urpajy 3HadajHy ynory. JacHo je fa ce 0Baj
e/leMeHT, NpemMa TakBOM CXBaTakwy, CBOAM CaMO Ha 06/MKe KpWBMLE W MpoLewyje ce y
CK/1agy Cca 3aKOHCKUM YC/IOBMMAa, a ja KOHa4aH Cyf O CKPMB/LEHOCTM MOHallaHwa 00yxBarta
W gpyre enemeHTe (Kao LUTO je MocTojake CBECTU O MPOTMBMPABHOCTM U HOPMATWBHU
acmeKkT KPWBULE Y EeBPOKOHTUHEHTaTHOj HayLu KpueuuHOr npasa).’’”’ Ykonuko Kog

YyYMHMOLA MNOCTOjM oAroBapajyhn MeHTa/lHW eneMeHT, mens rea Hehe OGUTKM HermpaHa

' D, Ormerod, K. Laird /2015/: ctp. 114. Y cnyuajy G [2003] of cTpaHe HajBulle CyACKe MHCTaHLE
3aK/byU€eHO je Aa 'y cepy 036U/bHOT KPpYMUHANIMTETA OCYa He MoYMBa CamMO Ha YMHEeHUUM [a je yYnmHunay,
MpOoYy3pOKOBao 3abpareHn pe3ynTar, Beh M fa je MocTynao CKPUB/bEHO. YMPKOC CHaXKHO] MOApLILUM KOjy
CY0jEKTMBUCTUYKIN MPUCTYN MMa Y MPaKCK HajBMLLMX CY0Ba, 3aKOHOAABAL, je Y NOCNeAHEe BPEME U Y OAHOCY
Ha TellKa KpuBMYHa Aena ycBojuno ogpeheHa Havena 06jeKTMBUCTUYKON yUeha (TakaB je Cny4aj ca BEMKUM
6pojem KpuBMYHUX fena Koje npeasuha Sexual Offences Act [2003]). UicTo, cTp. 114-115.

%6 H. Mannheim /1936/: Mens Rea in German and English Criminal Law-I1l, Journal of Comparative
Legidation and International Law, Ne 1, cTp. 78.

Y7 Nlge cy K/byuHe mpenpeke Koje CTOje Ha MyTY jejHOr HOPMATWBHOI CXBaTata KPUBMLE Y eHINIECKOM
KpuBMYHOM npasy. [pBa je n3pa3 ycTaHOBe Koja omoryhasa ocyfly 1 6e3 063upa Ha YUMHUOUEB CY6jeKTUBHM
ofHoc npema geny (strict liability), a gpyra je CTporo npaBHO pellere y 061acTV npaBHe 3abnyge, Koja
HayenHO He NpeAcTaB/ba M3BMHaBajyhn pasnor, Tj. OCHOB MCK/byuewa Kpmeuule. C. R. Snyman /1979/: cTp.
219.
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eBeHTYya/IHUM OACYCTBOM MOPa/THOI MpeKopa 3a YUnkeHo fAeno. To je NpaBHU Cy[, Ha KOju
He YTWN4y MOpa/iHa CxBaTara. '

EHrNecKo yyere 0 KpUBULM U HEHWM M0jaBHUM 06/1MLMMa, YIPKOC HacTojakuma
[a Ce u3rpagy jefHO LENOBUATO Yuyere M MOCTaBe OMLiTa MNpasw/ia, Mo3Haje M 4Yecto
3aCTynaH CcTaB, KOju yMamyje 3Hauaj CybjeKTUBHOI €/1eMeHTa y 0BOj FpaHu npasa 1 CBOAU
ra Ha obenexje 6uha, Tj. Aa je Mens rea OHO LUTO je cafpXXaHo Yy AetmHuunju ogpeheHor
KpMBMYHOr fena. M Kao LWITO CBakM [efMKT nocedyje cebu cBOjcTBeHa 06jeKTMBHA
obenexja, Tako ce KpMBMYHA Aena Mehy cobom pas3ninKyjy 1 npema 06/nKy KpusuLe Koju
npatn obenexja Herpasa, Ma Ce HacynpoT jeAMHCTBEHOM OMLITEM Y4Yery O KPUBULM W
KEHUM CTeMeHnMMa 4YecTO TFOBOPW CaMO O KOHKPETHUM CY6jeKTMBHUM YC/lOBMMA

179

HEeONXo4HUM 3a MOCTOjarbe ofpeheHor AennkTa.”” YMecTo 0 mens rea npema oapeheHum

cXBaTarblIMa UCTPaBHUje je roBopuTy 0 mentes reae.'®

Ocum Hajuewhux topmn Kpusuue, ymuwrbaja (intent)'®

182

n 6e30631pHOCTU
(recklessness), mens rea enemMeHT MNOjeAuHUX KPUMBMYHUX [ena 3axTeBa 3Hawe

(knowledge)*® nnn y6ehetbe (belief) kog yunHmnoua.’®* Y Hayum ce Boau cnop oko nuTarba

%8 D, Ormerod /2011/: cTp. 105.

¥ Byg. R. Card /2010/: cTp. 76; R. Heaton, C. de Than /2011/: cTp. 50.

180 £ B. Sayre /1932/: ctp. 1026; G. O. W. Mueller /1955/: Mens Rea and the Law Without It, West Virginia
Law Review, Ne 1, cTp. 40.

181 YMULI/baj, Ka0 LEHTPaTHU YCNOB KPUBMUYHOMPABHE OFOBOPHOCTM, MPeaMeT je MHTEpPecoBaHka He Camo
npasHuKa, Beh 360r Tora LUTO YMHW ECeHLMjy YOBEKOBOP MOHALlaka M OCHOB MOpasHe OArOBOPHOCTM,
npeLcTas/ba U Nnojam HezaobmnasaH y gpunozodckom auckypey. Bug. R. A. Duff /1989/: Intentions Legal and
Philosophical, Oxford Journal of Legal Sudies, Ne 1, cTp. 76

182 Mok nojevHa KpVBMYHA ena UMajy camo YMULLbajHIU 0BVK, KOf, MHOTUX eNMKaTa Cy6jeKTUBHM YCI0B
0/}rOBOPHOCTY je LUMpe NoCTaB/bEH, jep 0CMM YMULLI/baja mens rea obyxsaTa 1 recklessness (nog oeaj 06/mK
KpmBuLe 61 ce rpybo peyeHO MOTFIM MOABECTM CryYajeBU €BEHTYaNHOr YMMLL/baja M CBECHOI HexaTa Koju
nocToje y CUCTEMUMA EBPOKOHTUHEHTA/IHOT KpuBMYHOT npasa). T. Hornle /2008/: Social Expectations in the
Criminal Law: The ,,Reasonable Person* in a Comparative Perspective, New Criminal Law Review, Neo 1, cTp.
5.

183 3a pasnnky Of eBPOKOHTWHEHTA/HOr yueta O YMULL/bajy Koje 3Hamwe (CBecT) o obenexjuma 6uha
KPUBUYHOTI [ena cmaTtpa WHTeNeKTya HOM KOMMOHEHTOM YMULWI/baja, He u3asajajyhv ra u He gajyhu my
3acebHO MeCcTO, aHr10CaKCOHCKO CXBaTawe TPaAMLMOHAHO MOoMasy of Tora Aa y OfHOCY Ha CBaKu eneMeHT
Henpasa NocToju 1 kemy oArosapajyhu cy6jeKTUBHU efleMeHT, KOju 1Ma CBOjy CaMOCTA/IHOCT U COMCTBEHY
CafpXXunHy.

184 N. Haralambous /2010/: cTp. 66. MHOr® ayTopu MNak WCTWYY fa Camo YMULL/baj U 6e3063MPHOCT
3aCyXyjy MOpaiHW MPEKop, Kao UCTUHCKW HeraTvBHO BPeAHOBaHW 06/MUM CTaka CBeCTU yunHuoua. G. H.
Gordon /1975/: Subjective and Objective Mens Rea, Criminal Law Quarterly, Ne 4, cTp. 355.
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185 ykonmko ce

Aa nu ce Hexat (negligence) Moxe cmaTpaTn 06/IMKOM Mens rea eneMeHTa.
M3pa3 mens rea KOPUCTU Yy LUMPEM CMUCAY, Tako fAa 06yxBaTu pasimuuTe BapujaHTe
CKPVB/LEHOr OfHOLUEHa NpPemMa 06jeKTUBHMM eNeMEeHTUMAa KPUBUYHOI [ena, Kao YCNoB
KpMBUYHOMNPaBHe OAFOBOPHOCTW, OHAA HEMa CyMbe fAa je cafgpXkajeM Tor TepMuHa
obyxBaheH 1 HexarT. [lofe 1 ce o YXKer cxBaTara M3pasa mens rea, Kaga ce oH ogpehyje
Kao CTahe CBECTM yumHmoua (guilty mind), oHaa ce TakBo noasohere, 6apeM Kaga je pey o

HeCBECHOM HexaTy cMaTpa HeadekaaTHUM. %

Opermvak 3. OgHOC KpyBULE N KPUBUYHe ogrosopHocTu (criminal responsibility)

AHI/10CaKCOHCKa JOKTPUHA HeMA Pa3BMjeHO YUere O KPMBULM Kao BULLEM MOjMY,
Koju 6w, nonyTt Bnagajyher cxeatawa eBPOKOHTUHEHTa/IHE KPUBUYHOMNPABHE NnTepaType,
OL/IMKOBa/la  C/IOXKeHa CTPYKTypa  KOHCTUTYTUBHWX  efiemeHata  (ypavyH/bMBOCT,
YMULL/baj/HexXaT 1 CBeCT 0 MpOoTMBMpaBHOCTU). O KPUBMLUW Ce YriaBHOM AWCKYTYje Kpo3
NMPM3My KOHKPEeTHMX 06/IMKa Cy6jeKTMBHOI OfHOCA Y4YuMHWOUA mpema [feny, Tj. roTOBO
LIe/IOKYNHa HayyHa W MpakTUyHa pacrpasa Ce NojeAHOCTaB/beHO CBOAWM Ha pasmarparbe

KOHKPeTHUX opmn (cTeneHa) Kpusuue (mens rea enemenTa).’®” Ocum yo6uuajernx

185 MojeanHM KOMEHTATOPW EeHINIECKOT, 1 YOMLUTE aHrNI0CAKCOHCKOT KPUBMYHOT npaBa, HexaT, ceogehu ra
CaMO Ha 06/IMK KOju Mo3Haje N eBPOKOHTMHEHTA/IHO MPaBO — HECBECHM HEXAT, He CMaTpajy M3pa3oM CTarba
CBECTU YumHMOLA 1 06/IMKOM KpuBHMLE (Mens rea eleMeHToM), C 063MPOM Ha 06jeKTUBHY KOMMOHEHTY Koja
npatu oBaj 00/IMK — HEMOLLTOBAHE 3axTeBa Ay>KHe naxme. Bug. N. Haralambous /2010/: cTp. 48. Y cTapom
cucTemy common law npaBunia HexaT NpefcTaB/ba pefak YC/oB 3a YCNocTaB/barbe KPUBUYHE OArOBOPHOCTH,
ann ra 3ato yellhe KOpUCTM 3aKOHOAaBal, Y OAHOCY Ha KpMBWYHA [efna Koja CTBapa CBOjOM AenaTHoLuhy.
McTo, cTp. 66. Bulle 0 pa3no3nma 3a HanyLuTawe HexaTa Kao 06/1MKa KpMBMYHe 0AroBopHocTM Bua. J. Hall
/1963a/: Negligent Behavior Should Be Excluded From Pena Liability, Columbia Law Review, Ne 4, cTp.
632-644.

188 D, Ormerod /2011/; cTp. 147. MNaKo n3MeLLTae HexaTa U3 chepe mens rea efleMeHTa usrnefa Heo6uuHo,
N Yy €eBPOKOHTWHEHTA/IHO] AOKTPWMHM Ce MCTUYe chneumduyHa CTPYKTypa HexaTHOr JenvkTa, Koja ce
JeNMMMYHO pacnpas/ba M Ha niaHy 6mha KpMBUYHOT fefla Uy OKBMPY MPOTUBMpPaBHOCTU. Bug. W. Bykosuh
/2008/: CTpyKTypa HexaTHOr KpMBUYHOr fena, ApxvB 3a npasHe 1 ApywTeeHe Hayke, Ne 3-4, beorpag, cTp.
223-276.

87 MocToje nodylle M PeTKM aHFNOCAKCOHCKW ayTopW KOjU YMecTo TPavLMOHasHOr K3pasa mens rea
ynoTpe6/baBajy TepmuH fault element, y nokyllajy ga Harfiace He camO KOHKPETHe (hOpMme MCrosbaBatba
KpmBuLe, Beh 1 teH LUMPW CagpXKaj 1 3Havaj y KprenyHoM npasy. Bug. W. Chan, A. P. Simester /2011/: Four
Functions of Mens Rea, Cambridge Law Journal, Ne 2, cTp. 381-382.
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06/1MKa mens rea efnemeHTa, Teopuja He npeasmha HUKaKBe AOAATHE UMHEHMLE Koje 6u
6rne ycnoB 3a Cy06jeKTUBHO ypayuyHaBarbe, Tj. MPUNUCMBarbe AeNa YY4yHUoLY Y KpuBuLy.

KpuBuua (mens rea) ce y cknagy ca MCHUXOOWKUM Teopujama™®®

HajyeLuhe
ofpehyje Kao cTare CBECTU YUMHMOLLA Y BPEME 13BpPLLEHA AeNa U Y BPeLAHOCHO He060jeHOoj
penaumju ca OCTBApeHWM HenpaBoOM. YpaudyyH/bMBOCT, Kao HeomnxojHa MpeTnocTaBKa
KpMBULE, He pa3marpa ce MocebHO Y OKBMpUMA MeNs rea efiemMeHTa, Beh ce 0BO MuTawe
TEOPUJCKN MCNNTYje Ha HMBOY OCHOBA KOjU WUCK/byyyje MOCTOjate KPUBUYHOT [ena u
KPVUBUYHY OArOBOPHOCT, OAHOCHO Y rpaHuuamMa WHCTUTYTa HeypayyH/bMBOCTU, Kao
Herauuje yumHmoueBe cnoboge wm3bopa wm3melly npaBa W HenpaBa. CBect 0
NMPOTMBNPaBHOCTM Ce He cMmaTpa OMTHWM CacTOjKOM KpuBuue (Ta je CBECT MOTMYHO
MpeneBaHTHa, OCUM Yy CNydajy Kafa je A4e0 3aKOHCKOr 6uha KpuBMYHOr fAena), na Hu
orpasjaHun pas3nosv U3 KOjUX y4YmHWNaL, Huje 3Hao Aa ce 04/1y4no npoTvB npaBHOT Ao6pa,
y OyXy KpyTOr npaswusa ignorantia iuris non excusat, He MpeAcCTaB/bajy M3BUHaBajyhu
pasnor. Ha Taj HauuH je yyere 0 KpUBMLM, NINLLEHO HOPMATMBHOI CyNncTparta, NpakTU4HO
YTOM/LEHO Y YUere 0 06nMLmMMa KpUBULE, KOjU ce TpaauLuMoHanHo ofpehyjy y cknagy ca
CY0jEKTUBUCTUYKAM MPUCTYNOM, FAe Ce HapouuTO BOAW payvyyHa O WHTE/IEKTYaSIHOM
e/IEeMEHTY, Tj. CBECTM YUYMHMOLA O CBUM KOHCTUTYTUBHUM 06eneXxjuma fena u HapounuTo
npegsuharwy nocneguue, 6e3 pasmaTparwa MNUTaka eMOLMOHIHOI OfHOCa YyuMHMoua
npeMa pagwy M nocneauun. 3aHeMapuBare BOJIYHTApUCTUUKE KOMMOHEeHTe 06/mKa
KpuBuue (OCMM Ha MnJaHy [AMPEKTHOr YMWLL/baja), Kao U HOPMAaTVMBHUX efleMeHaTta,
MPOU3BESIO je U CXBaTake fa Ce HexaT YOrLiTe He cmartpa 06/IMKOM KpuBuLUe, Beh ce npe
CBera pacnpassba Kao (hopma noHatuama.

3a 0BaKO OKPHEH NojaM KpMBULE Y aHIT0CAKCOHCKOM KPUBMYHOM MpaBy YecTo cy
y ynoTpe6u u apyru nspasw: culpability, criminal liability u criminal responsibility.'*®
Nako ce OBM TEpMUHM HA Haw je3suK YrnaBHOM MOABOZE NOJ MojaM KpUBUYHE

OZrOBOPHOCTK, M3Mely HWUX MOCTOjU M3BECHA He camMO MOjMOBHA, Beh U CyLITUHCKA

188 Bywe o Teopujama kpusmue Bug. H. fenrh /20096/: Hosa peluetba ONWTUX MHCTUTYTA y KpusuyHoM
3aKOHUKY Cpbuje, beorpag, cTp. 51-64.
18 Mowekap, ce ynoTpe6/basa 1 13pa3 accountability — npunncumoct.
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pasnvka, KOjy MaK Huje nako M3pasuTU CPrCKOM KPUBMYHOMPABHOM MOjMOBHOM
anaparypom, Beh ce Taj 3a4aTak Mopa OMMCcHO PeLLmnTHK.

Culpability matse nogceha Ha Halle cxBaTare KpUBUYHE OA4roBOPHOCTY, a BuLLE Ha
nojam KpusmLe, unn ckpubeHocTn.* MojmosHu nap liability-responsibility cagpu ncto

OCHOBHO je3rpo, anu Kpuje 1 1HO U3HUjaHCupaHy pasamky.

2

[ok TepmuH responsibility
03HauyaBa O[FOBOPHOCT YuMHMOLA 3a fen0,'* Koja je 3acHOBaHa Ha MOTBPAW HErOBOT
CKPWB/bEHOr CYOjeKTMBHOI ofHOca npema feny (Npyv 4Yemy Huje HeonxogaH ocehaj

KpUBMLE KOZ yunHumoua),'*

n3pas liability uma HewTo Wwmpe 3Hayewe, jep obenexxasa
OArOBOPHOCT HE Ccam0O Ha OCHOBY KpuBuue, Beh o6yxBata M OArOBOPHOCT 3a
MNpOy3pOKOBatbe, Tj. 06jeKTUBHY 04r0BOPHOCT.™ Y 0CHOBM, 0BO AndepeHLMpatbe 3a Koje Yy
HalleM je3nKy He MocToju ogrosapajyhu nap nojMoBa, OAroBapa CxBaTaky M3PaKEHOM Yy
HeMauyKoj nuTepaTypu, Koje npasBu UCTY pasnnky usmehy TepmuHa Verantwortlichkeit u
Haftung. O6a n3pa3a nMajy y Halwem NpeBoAy UCTO 3Hayere — OArOBOPHOCT, afv Halla
KpVBMYHOMNPaBHa TEPMUHOMOrMja HMje CKoBasa 3acebHe MojMoBE 3a OArOBOPHOCT Koja je

195

nocneguua ckpmerbeHor noHawana (Verantwortlichkeit)™ n oHy Koja je pe3yntaHTa u

HECKPUB/LEHOT OfJHOLLEHA MPeMa 0CTBapeHoM Henpasy (Haftung).*®
NHaye, cam nojamM KPUBMYHE OArOBOPHOCTM U HETOB OAHOC Ca KPMBULOM Huje

HECMopaH HM Y eBPOKOHTUHEHTANHOj HayLM KPUBMYHOT MpaBa. 3a Taj Mojam Cce Y CPrCKoj

% Tako n AhumoBKh, KOjU YMECTO KPWBMLE WMaK KOPWUCTW paHWje paluMpeH MojaMm Y Halloj HayLy
KPUBWYHOT NpaBa, a To je nojam BUHOCT. Bug. M. M. AhumoBsuh /1966/: cTp. 20.

91 Mlopylie, 0BM TEPMMHM Ce YaK M Yy aHI/IOCAKCOHCKOM MPaBHOM AWCKYPCY MOHeKaj TpeTupajy Kao
cuHoHumK. Bug,. O. C. Snyder /1962/: Criminal Responsibility, Duke Law Journal, Ne 2, cTp. 204.

192 OBaj n3pa3 ce MoHeka NPeBOAM 1 Kao ypauyHbreocT. Bua. M. M. Ahumosuh /1966/: cTp. 20.

1%.0. C. Snyder /1962/: cTp. 214.

194 jability ka0 npaBHa 06aBe3HOCT (O4rOBOPHOCT), NOYMBA Ha 06jeKTUBHUM NpeTnocTaBkama, 6e3 0631pa Ha
TO Aa M je pey o rpaRaHCKOMNpaBHOj WM KPUBWMYHOj OAFOBOPHOCTM (MCMpaBHMje 61 610 roBopuTh O
KPMBUYHOMPaBHOj OArOBOPHOCTK, a/in Ce 13pa3 KprBMYHa OAFOBOPHOCT 0A0Mahno y Halloj nutepaTtypu). Te
MpeTnocTaBke Cy pajra, Mocneguua 1 yspouHa Be3a u3Mely pagwe u nocneguue. Wcto, crp. 204.
Yoctanom, 3aTo ce kopucTe wu3pasu absolute/strict/vicarious/corporate liabiliy, a He responsibility. Y
nuTepatypu ce cpehe M cxeatawe fAa je responsibility y cTBapy camo HeonxofHa, annm He U HyXHa
npeTrnocTaBka 3a nocTojake liability. Bug. R. A. Duff /2007a/: Answering for Crime. Responsibility and
Liability in the Criminal Law, Oxford, ctp. 20.

1% Bug. C. Roxin /2006/: Srafrecht. Allgemeiner Teil. Band |. Grundlagen. Der Aufbau der
Verbrechenslehre, Miinchen, cTp. 852.

19 11. Masnosuh /2008/: MpasHn peurnK. Hemauko-cprcku, beorpag, cTp. 234.
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KPMBUYHONPABHO] IMTepaTypy Uctuue fa Moxe 6utn ogpeheH y yxxeM (Cy6jeKTMBHOM)
nn wmpeMm (06jeKTUBHO-CYOjeKTUBHOM) CMUCAY. Y MNPBOM C/yyajy, MojaM KpuBUYHE
OArOBOPHOCTU Ce CBOAWM Ha [Ba e/IeMeHTa: YpauyH/bMBOCT M YMULL/bA] WKW HEXaT Kao
06/1MKe KpuBULE, Tako fa Ce Y CYLUTUHW MOK/ana ca KPUBUYHOMPAHVM MOjMOM KpUBULIE
(TO je y OCHOBM 6GMO peLLere paHujer CPricKor KPMBMYHOI 3aKOHOAABCTBA). Y APYrom
CBOM BMAY, NOjaMm KpMBUYHE OArOBOPHOCTM 0byxBaTa CBe 00jeKTMBHe (Henpaso) W
cy6jekTuBHe (KpMBMLA) YCNOBE KOjU Cy HEOMXOAHM 3a NPUMEHY KPUBUYHE CaHKLMje, LUTO
y CTBapyv 3Hauu fa je OCTBapeHO KPWBUYHO [EN0 Y YKYMHOCTU CBOjUX KOHCTUTYTUBHUX
enemerara.’® MowTo Hema onpaBdarba 3a MPUXBaTatbe YXKe BapujaHTe MojMa KpUBUYHE
OAr0BOPHOCTU, jep Ce OH Y TOM C/ly4ajy CBOAM Ha KpuBULY 6e3 Koje KPUBUYHO AeNno He
MOXe MocTojaTh (OTYA KOZ Hac 6all U Ha3nB KPUBMYHO Aef0, a He Ka3HeHo Aeno), Wwto 6u
CTBOPW/IO KOH(PY3Mjy Yy oOnwTem [Jefly KPWBMYHOP MpaBa, OCTaje Aa Ce KpUBMYHA
OLrOBOPHOCT CXBaTW JefMHO Yy LUMPeM CMUC/Y, KaO KOHCTatauuja fa je yduHunay,
CKPWB/bEHO OCTBapMo o0b6enexja Henpasa. IMa n Tad, oBaj TEPMUH je BN KPUBUYHOM
MPOLEeCcHOM Npasy, rAe ce y NoCTYrNKy YTBphyje 04roBOPHOCT YUYMHMOLA 3a [eN0 Koje My je
CTaB/bEHO Ha TepeT, Hero MaTepujalHoOM KpusuuHoM npasy. *® Y 0Boj apyroj rpanu npasa
LeHTpa/IHO MeCTO 3ay3uMma rojaMm KpuBMLE, ,0Ha je OCHOB W YCNOB KPMBUYHE
04roBOPHOCTK, 0Aroeapa ce He 360r camor gena Beh 3aTo LWITO je YYMHWUNAL, KPUB 33 OHO
LUTO je YYUHMO WA NPONYCTUO Aa YYMHU, KPUBMYHA OAFOBOPHOCT je KOHCTaTaumja, Cys o
Kpmuun. CylITUMHCKA CTpaHa OArOBOPHOCTU je Be3aHa 3a Kpusuuy. OfroBopHOCT
nofpasymesa NpUNKCKBabe KPUBULIE, KPUBMLA je OCHOB 3a oarosopHocT.“ *® Mpema Tome,
nojaM KpWBMYHE OLrOBOPHOCTU Yy MaTepuja/IHOM KPUBUYHOM MpaBy MMa oOnpasfatba
jeiMHo ako ce ogpean Yy 06jeKTUBHO-CY6jekTBHO] BapumjaHTh,*® Kao ckyn CBUX

MPeTNOCTaBKM 3a NPUMEHY KpUBMUHE CaHKLMje, YMMe je OBaj NojamM CBEAeH Ha paHr

1973, CtojaHosuh /2004/: cTp. 7.

1% Buwe o Tome Bug. H. Jenrh /2008a/: Kpueuua y KprBUYHOM 3akoHUKY PC 1 HeH 3Hauaj 3a KpUBUYHM
noctynak, y: KpuBnyHOo 3aKOHOAABCTBO, OpraHusaumja npasocyha 1 erkacHOCT nocTynawa y KPUBUYHUM
cTBapuma, Cprcko yapy>Kewe 3a KpUBUUYHOMPaBHY Teopujy v npakcy, 3natmbop, cTp. 92-95.

19 3, CrojaHosuh /2004/: cTp. 8.

20 Ogaj mojam je HEOMXOfaH M fa 64 Ce HarpaBuna pasnvka M3Mely KpWBMYHE U [PYruX BUAOBa
O/rOBOPHOCTM (MOMMTUYKE, MOpPasiHE WTA.). Jacrmepc pasfvKyje KpUBWUYHY OLTOBOPHOCT 0Of MNOUTUYKE,
MopasiHe 1 MeTadmsnuke Kpmeuue. Bua. K. Jacnepc /1999/: MuTatrbe Kpusuue, beorpag, cTp. 21-25.
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[eKnapaTBHOI €/1EMEHTa, jep Ce CYLUTUHCKA MuTara CybjeKT1BHE YCMEPEHOCTN YUMHMOLA
peLLaBajy Ha nnaHy Kpusmue.?* O oBakBOr cxBaTatba KpUBMYHE OAroBOpHOCTM (criminal
responsibility) ce yrnaBHOM MOMa3K M Y aHINIOCAKCOHCKOj nnTepaTypu.?®? Criminal
responsibility 3Haun fa je yuymHunay, o6jeKTUBHe enemMeHTe KpMBUYHOT Aena (actus reus)
ocTBapuo noctynajyhu ca ogrosapajyhum o6/MKoM Kpusuue (mens rea), Kao U [a He
MOCTOj1 HUjefaH OCHOB Koju 61 UCK/bYUMo OATrOBOPHOCT yumHuoLa (defence).’® Buasbneo
je fakne fa jeaHaKo Kao MYy CPricKoj TEOPUU N EHTNIECKO YUerse O CYBjeKTUBHOM efIEMEHTY

MPeTNocTaB/ba Nojam KPMBULIE NOjMY KPUBUYHE 0T OBOPHOCTY.

2! KpuBMLA NpeACcTaB/ba He CaMo OCHOB KpUBMUHe KasHe (Keine Strafe ohne Schuld), Beh 1 Mepy kasHe,
MOLITO Ce Ha NJiaHy OfMepaBarba KasHe BOAM padyHa W O CTeMeHy KpMBULE YYMHMOLA, KOju NpeacTas/ba
ropwy, Henpekopaunsy rpaHuuy (Die Srafe darf das Mal? der Schuld nicht Ubersteigen). J. Wessels, W.
Beulke /2011/: Srafrecht. Allgemeiner Teil. Die Sraftat und ihr Aufbau, Heidelberg, cTp. 149.

202 Kapa je pey 0 OMLITEM Y4ery 0 KPUBUYHOj OArOBOPHOCTH, Ca (1N030(CKIMM NPYMecama, aHr10CaKCOHCKM
ayTopu YrnasHOM npase pasnuky uamely Tpu rpyne Teopuja. OCHOB OArOBOPHOCTU CE Hajnpe npoHanasu y
CMOCOBHOCTM (KamaumTeTy) yurHMOLA fa npesy3me pagty, LWTOo nojpasymMeBa v NocTojake CnocobHOCTM fa
Ce YUMHU 1 apyraduvje, Tj. CNOCOBGHOCTU Aa Ce nperno3Ha NpPOTUBMPaBHOCT NOHallakwa (capacity theories).
[pyru aytopu cmaTpajy fa je yuMHunal, KpMBMYHO OArOBOPaH jeAMHO 3a 3abpareHO MoHallake Koje je
nocnefuua werosor cnobogHor nsbopa (choise theories). KoHauHo, Tpeha rpyna aytopa 3acTyna cTaBs fa ce
YUMHMAAL, KaXKHbaBa CaMo 3a OHY pagmy Koja je pediniekcuja HeroBor npoTMBMPABHO YCMEPEHOr KapakTepa
(character theories). V. Tadros /2005/: Criminal Responsibility, Oxford, ctp. 22; J. Herring /2011/: Criminal
Law, Oxford, ctp. 7-8. OBO nocneawe cxBaTawe Y ofpeheHMM BapujaHTama u3rfega MoOTMNYHO
HEeMNpMXBaT/bMBO, HAPOUMTO KO Ce OArOBOPHOCT Be3yje He 3a YUMbeHO feNo, Beh 3a KapakTep YYMHMOYeBe
NIMYHOCTW. TO CxBaTame Mogpasymesa W MPUMNMUCMBabe OLMOBOPHOCTU TeK HAaKOH f06pOr ynosHasara ca
ANYHOWRY yumHMOUa, Tj. 3a YTBphMBaKbe KPMBMULE HUje peneBaHTHO CaMO BpeMe Mpeay3nMarba pafdte
n3BpLLUEHa, Beh 1 OHO BpeMe Koje je MOTPe6HO Aa cy CrnosHa npasy KapakTep yunHuoua. McTo, cTp. 49, 51.
Nako 0BO yuere MMa M3BECHe NpucTanuue y (uno30CKMM KPYroBMMa, OHO je Y eBPOKOHTUHEHTa/IHO]
HayuM HamyluTeHo, jep je KPMBMYHO MpaBO YCMEPEHO Ka fAeny, a He YYMHUOLY W TUMY HEerose JMYHOCTY.
,CouujanHo-eTMUKM npekop ce ynyhyje yunHuoLy KpvBMYHOT fenia 360r OHora LUTO je YYMHMO, a He 360r
OHOra LUTO OH Kao NMYHOCT jecTe.” 3. CtojaHoBuh /2004/: cTp. 15. OHO MNak uma u ybnaxeHy BapujaHTy,
npema Kojoj je OAroBOPHOCT YBEK NOCNeAMLIA YUMHEHOT [ieNa, aiv caMo NoJ, YCN0BOM fia Ce KPo3 0CTBapeHo
[eno ncnosbaea KPUMUHAMHW KapakTep yumHuoua. V. Tadros /2005/: cTp. 51.

203 1, Wallace, C. Roberson /2012/: cTp. 4.
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Ogervak 4. JeHCTBEHN KOHLIENT KasHeHor fena. OAcycTBoO Aeobe Aenmkara

[lBogeob6a KaxKbUBUX AennkaTa Koja je buna npucyTHa y common law cuctemy u
koja je o6yxBaTana felonies 1 misdemeanours™ HanyLuTeHa je y eHrneckom npasy 1967.
rog. (Criminal Law Act).”® Pasnuka n3melly oBWX KaTeropuja fenMkara y OCHOBM Ce
noknanana ca MOJeNIOM Ha KpWBMYHA [ena W Npekpliaje, Koja nocToju y

eBPOKOHTWUHEHTAIHUM  MPaBHUM  cucTemuma.’®

Felony je npefcrtaB/bao 036U/baH
3nounH,®’ nok je misdemeanour 03HayaBaH Kao MarbM, NaKLM AennKT. 3a 06e KaTeropuje
fenunkara bune cy npeasueHe gpyradnje BpCTe pernpecuBHNX mepa. BpemeHoM ce pasnnka
n3mehy 036M/bHOI KPMBMYHOT [efa U 06UYHOr npectyna n3rybuna, Tako ga je y Apyroj
nonosuHn 20. Beka 3aKoHogasal, m3bpucao oy nogeny.’® Op Taga y eHrneckom
KPVMBMYHOM MpaBy MOCTOjW jeAMHCTBEH 06/IMK AENNKTa 3a Koju ce, 6e3 063mpa Ha TEXMHY
[ennKTa, 036U/bHOCT Harnaja Ha 3awTruheHo Ao6po 1 3anpeheHy KasHy, ynotpe6/baBa UCTU
nspas — offence (crime).?®® Tako ce nog oOBaj Mojam jegHaKo MOABOAM U YMULLIbajHO

NMLLEHe KMBOTA [Jpyrora M HerowiToBake cao6pahajHMx nponuca O rpaHuLama

2% Mpema common law-y 13BaH OBe MojJene Hanaswno ce, 360r CBOje TEXMHe, jep NpeAcTaB/ba Hanaj Ha
nocTojarbe Hauuje, jeAnHO KPMBUYHO feno Benemsdaje (treason), Mafa je M OHO y CYLUTVMHWU NpeAcTaB/bano
felony. W. R. LaFave, A. W. Scott /1986/: ctp. 30; J. Dressler /2001/: cTp. 3.

25 R, Heaton, C. de Than /2011/: cTp. 5.

2% Hemauko KPUBMYHO MPaBo Npasu pasnuky uamehy 3nounHa (Verbrechen) u npectyna (Vergehen). Mpau
npeLcTas/bajy NPOTUBMPaBHaA fiena 3a Koje je 3anpeheHa ka3Ha 3aTBopa y Tpajarby 0f HajMare jefiHe rofuHe,
[OK je 3a pyre nponucaHa 6naxa Ka3Ha 3aTBopa Uv HoB4yaHa kasHa (SXGB, § 12).

27 Common law je 3a 0By KaTeropujy Aenvkarta npefsuhanc CMpTHY KasHy. AN KaTanor Takeux genay 12.
n 13. Beky 610 je cBefleH Ha u3y3eTHO Manu 6poj (felonious homicide, arson, mayhem, rape, larceny,
burglary, prison escape, sodomy). Hajsehn f[eo Aenvkata umHMNa Cy faklla KpuBMYHa fena
(misdemeanours). S. Frankowski /1986/; ctp. 408; J. Dresser /2001/: cTp. 3. Ho, Beh y 18. BeKky 6poj
KPMBUYHUKX fena Koja Cy buna KaktbaBaHa yCMphewem yUmMHMOLA Npenasno je cTo wesgecet. S. Frankowski
/1986/: cTp. 428.

28D, Ormerod, K. Laird /2015/: cTp. 36.

2y kpusnuHom npasy CAJl nogena Ha felonies u misdemeanors je jow yBek MpUCYTHa 1 MPOW3BOAM
ofpeheHe maTepujanHonpasHe 1 npoLiecHonpasHe pasnuke (Bug. W. R. LaFave, A. W. Scott /1986/: cTp. 30-
32; T. J. Gardner, T. M. Anderson /2009/: Criminal Law, Wadsworth, ctp. 15.), npe cBera kaja je pey o
MPOMMCaHOj KasHW, jep Cy CBa fena y MHOIMM (hedepalHUM jefuHMLAMa noferbeHa Ha ogpeheHe Texe v
Nakie 06nvke. Hnp. ybucTso NpBor uam apyror cteneHa, uiv nogena misdemeanors Ha A, b, LL o6nuke. H.
Wallace, C. Roberson /2012/: cTp. 7. Heke fgpaBe 0BOj [ABOAe0OM fAenvkaTa npuaogane cy W jeaHy
KaTeropujy Hajnakwux pfenukata (violations, infractions), kof Kojux je 3abpateHO MponMcuBakbe W
nspuLiake KasHe nuera cnoboge. J. Dressler /2001/: cTp. 3.



[103BO/beHE 6p3uHe KpeTamwa.”’® Mako je KpPMBMUYHOMPaBHW CUCTEM Ha OBaj HauuH
nojeHOCTaB/bEH, OACYCTBO OWMNIO KakBe MaTepujaiHONpaBHE pas3fvKe M3Mehy kateropuje
TEXWUX U NaKWmnx gennkara (KpMBUYHMX Aena 1 NpekpLuaja) LONpPUHENOo je ToMe fa ce UCTu
MPUHLUMNM HAYe/THO NPUMERYjY Ha YMTaB KPYT KaXXbUBKX AeNa, WTO je [OBeo U 4o Tora
[ia Ce U3BECHWN MPUroBOPY KOjW Ce OAHOCE Ha NpaBHe MHCTUTYTE KOjU YrfiaBHOM BaXe 3a
jeoHy Karteropujy Aenvkara npeHecy Ha o6puce 4MTaBOr CUCTEMA M HayeNHO jefHaKo
norahajy u nogpy4ja y Kojuma nHade He Baxke (Hnp. strict liability, o uemy he y HacTaBky
paga 6uTM BuUwe peun). Ha Taj HauMH Cce M3 nogpydvja y Kojuma je U3
KPMMUWUHA/THOMOMMTUYKMX ~ pa3fnora [OHEKNe OnpaBAaHO W3BECHO  (prieKcubunHuje
npuapXaearbe OCHOBHUX KPUBUYHOMPABHWX Hayena MOHEKaf MNpecnnkasajy KpUTUYKe
onacke v nNpunucyjy ce n NPeoLTPo YATABOM CUCTEMY KPUBUYHOT Mpasa.

Ho, n3BecHa Knacugukaumja fenmkara y eHreckom KpyBMYHOM MpaBy NoOCTOju Y
MPOLECHOM 3aKOHOAABCTBY. Kao LUTO je NPeTXo4HO HanoMeHYTO, Y eHIIECKOM KPUBUYHOM
npoLiecHOM npaBsy MpUcyTHa je nogena Ha indictable 1 summary offences, koja y wmpem
NyKy npefAcTaB/ba OApa3 paHuje Modene Ha 036WbHe M CUTHWje AenukTe. 3a npsy
KaTeropujy KpMBUYHKX Aena BaKW OMTYXXHO Hayeno, Tj. OHa Cy npeaMeT NocTynka npes
CyaoM KpyHe, Ife ce KpuvBMYHA MpoLefypa OABMja y3 06aBe3HO MpUCYCTBO mopoTe.??
[pyra, y OCHOBM nakLua, rpyna KpMBMYHUX fena He 3axTeBa C/IOXKeHY Mpoueaypy Kojy
nogpasymeBa NopoTHO cyherwe. TakBM Ae/IMKTU peLlaBajy ce y CyMapHOj npoueaypu npeg
MeCHUM CyfioBUMa (MarmcTpaTma) 1 To Cy OHa fena uunja cy obenexja ogpeheHa 3aKOHOM.

MocToju v Tpeha KaTeropuja KpUBMYHMX [ena, a TO Cy HeKa fAena M3 06/1acTu Cpeftber

219 JenuHo je ocTana pasnuka M3mely KpuBMuHOr fena (offence), Tj. NpaBHOr AenMKTa KPUBWUYHOT Npasa, u
rpahaHckonpasHor fenukTa (tort). Buwe o oBom Apyrom nojmy sug. M. KapaHukuh Mupwuh /2009/: Kpusuua
Kao OCHOB JIeNIMKTHE 0AroBopHOCTY y rpahjaHckom npasy, beorpag, cTp. 40-41.

21 N, Haralambous /2010/: cTp. 5.

212 33 cBa common law kpuBMuHa fena 6uno je npeasuheHO OMTYXHO Hayeno, Tj. CBa paHuja fAena cy
nofpasymeBana MopoTHO cyhere. Y cny4ajy 0AcycTBa U3pMUMTE 3aKOHCKE CMEPHULE O HaumHy Bohera
nocTynka 3a ofpefeHo KpUBMYHO Aen0 BaXku NPEeTMnoCTaBKa Aa je 3a TakBO Aeno npeasufeHa CnoXeHuja
npoueaypa, y3 nopotHo cyhewe. D. Ormerod /2011/: cTp. 33.
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KPUMUHaINTETA, KOja Y 3aBUCHOCTU 0f] KOHKPETHUX OKOMHOCTU MOTy 6UTK pellaBaHa ca

nnm 6e3 yuewwha nopore (offences triable either way).?*®

23 A Ashworth /2010/: Sentencing and Criminal Justice, Cambridge (etc.), cTp. 1-2; D. Ormerod /2011/: cTp.
32-33.
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MOIrTAB/BE 1V. OBJTMUN KPUBULE Y EHI'JTIECKOM KPBUYHOM IMNPABY

KpuBMYHONPaABHO YUere EHI/IECKEe AOKTPMHE O MENS rea eNemMeHTy 3a04eHyTO je y
TpaguLMOHaAIHO MOojefHOCTaB/beH Kasyr, npemMa KOMe Ce YMEeCTO O MojMy KpuBULE U
e/lEMEHTUMA Y HEHO] CTPYKTYPU UMTaBO Y4yete O CYOjeKTUBHOM efIeMEHTY KPUBUYHOT
[ena CBOAM Ha NMPOMULLbara O NojeAnHUM 06MuMMa (CTeneHnMa) YHyTpaller ogHoca
yumHuoua npema geny. Mens rea ce yrnaBHOM CXBaTa KaO NPaBHO-TEXHWUYKN TEPMUH
KOjUM ce u3pakaBa CTarwe CBECTU YYMHMOLUA W OTKPUBA CTENEH HeroBe KpUMUHaIHE
eHepruje. Taj nojam, OCUM KOHKPETHUX O6/MMKa MeHTa/HOr efneMeHTa He obyxBaTa
HMKaKBe Apyre CTPyKTypasiHe cacTojke. [ojaM ypauyH/bMBOCTM Ce He pasMaTpa Ha Mnosby
mens rea npobnemartnke, Beh KpPO3 CBOj HeratMBHW M3pa3 (HeypauyH/bMBOCT) Y OKBMPY
OCHOBA UCK/byuetba KPUBUYHOT fAena.?™® Ha Taj HauMH ce aHrI0CaKCOHCKO Y4ere 0 mens
rea enemMeHTy MNojaB/byje Kao YXe 4Yak M 0 4YUCTO MCUXOJOLIKOr Yyyewa O KpuBMUU
€BPOKOHTVHEHTAIHOT KPMBMYHOT npaBa. Takohe, CBeCT 0 NPOTMBMNPABHOCTM Ce HE CMaTpa
3aCe6HNM enleMeHTOM Koju 61 610 HeonxofaH YCMOB 3a CKPWB/bEH OAHOC Mpema [Aeny,
Tako fAa aHrnoCakCoHCKa [AOKTpMHA HuWje YCBOjuna MOJepHe HOpmaTvBHe Teopuje O
KprBULM.%" AHII0CAKCOHCKM MPaBHULIM Kao fia Ce BEPHO MpUAPXKaBajy no3HaTe MUCAK Aa
yaK 1 nac npenosHaje Kafa je WYTHYT a Kafja ce HEKO caMo croTakao o wera (Onvsep
BeHgen XonMmc), Tako Aa Cy Harope HajBulle YCMepunu Ka MojMOBMMa YMULLIbaja,
6e3003MPHOCTN M Hexara, Tj. KOHKPEeTHUM 06/mumMMa CybjeKTMBHOI OAHOCA Y4YMHMOLA

npema NpoTUBNPaBHOM Aeny.

21 Y eHrneckoj nuTepaTypu ce, fOflylle, He FOBOPM O OCHOBMMA WCK/byuetha KPUBMYHOI fAena, Beh O
MHCTUTYTMMA KOjU NpefcTaB/bajy MpOLecHe NpUroBope UM ofbpaHe y NOCTYMKY W KOju Crnpeyasajy ocyay
3a [ieNno Koje je yumHuoLy cTaB/beHO Ha TepeT. Kaja je pey o ogbpaHama Koje ce Tu4y Cy6jeKTUBHOr
efleMeHTa KPUBUYHOT Aena, He pagu Ce CYLUTMHCKM YBEK O OCHOBUMA MUCK/byuetrba KpuBHLe, Beh 0 0CHOBMMA
N3BUHEHA.

3 Mako je jow y paHujoj nuTepaTypu npumeheHo fa KpUBMLA MPETNOCTaB/ba NPEKOp, jep Ce HeraTiBaH Cyj
0 feny MOXe ynyTUTW YYMHMOLY KOjU je mMorao fa u3berHe BpLuewe KpusumyHor gena. Bug. H. D. J.
Bodenstein /1919/: Phases in the Development of Criminal Mens Rea, The South African Law Journal, Ne 4,
cTp. 323.
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Ogpemak 1. MNojam 1 BpPCTe ymMULL/baja Yy eHr1eCKOM KPUBUYHOM NpaBy

Of 3aKoHOAaBLA Ce NMPUIMKOM 06/MKOBakba KPMBUYHOMNPAaBHE 3aliTUTe OYeKkyje a
HOpPMe KOje 03HavaBajy npupoay MoHallawa 6yay jacHO opmynmcaHe, Kako 6u agpecatu
npaBHe HOPME MOT/IM pa3yMeTUN KakBy 3abpaHy, Unu WTo je pehe, kakBy 3anoBecT ynyhyje
HeH TBOpaL,. 3axTeB fa Hopma Oyae ofpefeHa, NpeuunsHa, NpeLcTaB/ba HECMOPHU acrekT
cyBepeHor Hayena (y3 Hayeno KpuBWLE) CBAKOr MOAEPHOr KPWBWYHOMPABHOI CUCTEMA,
Hayena 3akoHuTocTn (lex certa). To je M nmpeTnocTtaBka Aa rpahaHn CBOje NoHallaHe
yCKNnafe ca 3axTeBUMa KOju ce Npef WX 0f CTpaHe 3aKoHoAasUa y OBOj 06/1acTy
noctae/bajy. Mlako 10 y NpBOM pefy Baxu 3a NOCeOHU [eo, jep je CUCTeEM MHKPUMUHaLMja
Taj Koju y Hajeehoj Mmepu ofpehyje rpaHuLe KaKbWBOr MOHallaka, 0Baj MMMepaTyB
Hayena 3aKOHMTOCTM MOAjeHaKO BaXKM U Y maTepuju onwTer gena. C TUM y Be3n, Kaja je
pey 0 Cy6jeKTUBHMM NpeTrnocTaBkama KpMBUYHOMNPaBHe KaXKkbMBOCTM, NMOjMOBU YMULLIbaja
M Hexata MOopajy MMaTu HECMOpHY CafpXUHY U jacHO oppeheHe rpaHuLe. 3aKOHOAaBLM
nojeguHMX 3eMasba Monase of CTasa Aa je 360r M3y3eTHOr 3Hayaja 3a MpaBHY CUTYPHOCT
NnojmMoBe ymuLL/baja U HexaTa HeOoMnXOAHO MpeumsHo feduHucatn ofpepbava KpuenyHor
3aKoHMKa. Of TakBor peLlersa nonasn cpneku K3 (un. 25, 26.), anv nNocToje u 3eM/be Koje y
CBOM KPVBWYHOM 3aKOHOLABCTBY He CafpXKe MOojMOBE yMuL/baja U Hexata. TakBo je
ornpefe/betbe HEeMaykor 3akoHOZaBLa, KOju He ofpehyje enemeHTe 06/MKa KpuUBWULE,
npenywrajyhn To BaXHO nuTawbe Teopuju n npakcu. CANMYHO BaXM U 3a EHrNecKo
KPMBUYHO npaBo. ojMOBY MNOjeiMHUX CYOjeKTMBHUX YC/0Ba KPWUBMYHE OAFOBOPHOCTM
HUCY oapeheHn akTOM MapniameHTa, Beh je Ha HMXO0BO 006/MYje NpPeBacXO4HO yTuuana
CY[CKa npakca.

EHrnecko KpMBMYHO NpaBO HUje KOAM(IMKOBAHO, Kako je TO 06uyaj y 3em/bama
€BPOKOHTMHEHTa/IHe MpaBHE Tpaguumje, mMaga ce Cy[oBM 300r nojayaHe 3aKOHOAaBHE
aKTMBHOCTM Yy 0BOj 0611aCTU Kafa je pey 0 OCHOBY MHKPUMMHALM]E UK MPOMMCAHO] Ka3HW,
MMNaK CBe BULLIE OC/akajy Ha nucaHe n3sope. MehyTtum, obenexja nojefnHUX KPUBUYHUX
[ena, Koja BOfe MOPEeKNo M3 CcTapor cuctema common law npasuna, HUCY opfpeheHa
3aKOHOM, Beh MX je y AyroTpajHoOM Mpouecy CyACKOr of/lydmBarba 06/MKoBana npakca. Y

MOHEKMM TaKBMM CflyyajeBMMa 3aKOH, He Aupajyhn y YcBOjeHy CTPYKTYpY [e/nuKTa,
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npegsuha caMo KasHy 3a TakBO MoHalake. CIMYHO BaXKU M 3a OCHOBHE KPVMBUYHOMpPaBHE
nojmoBe 1 UHCTUTYTe onwTer gena. Cyackor cy nopekna. C 063MpoM Ha BULLEBEKOBHY
rnpakcy, 04eKm1BaHo je fa Cy CyfoBW MOCTUIIN CarflaCHOCT Yy nornegy AeuHuLmja HeKnX
HajBULLINX KPUBUYHOMpPaBHMX NojMoBa. To 61 Tpebasio fa BaXkun 1 Kafa je y nutary rnojam
ymuLbaja. Mehytum, cTBapu CToje Apyraduvje 1 ynpkoc nokyLiajuma Teopuje, a npe ceera
npakce [a ce 0BOM MojMy Ofpefie jaCHe rpaHuLe, OH je joLl YBEK Y NojeAMHMM acnekTuma
ocTao cropaH.?®

Ymuwmsaj (intent)?!

je Hajuewhn 1 yjeaHO 360r CybjeKTMBHE YCMePeHOCTU Koja
YK/by4yje BO/bHO OCTBapeHbe efleMeHarta Hemnpasa HajTeXXun 061K Kpusuue. Kpos ymuisbaj
[0nasn o n3paxaja 0TBOPEHO M HECKPUBEHO HernpujaTe/bCTBO MpemMa 3axTeBuma npaBHOr
nopetka. lMojeAnHV ayTopu Cy Y Harfawlaeawy 3Hayaja CybjeKTMBHOI efleMeHTa WULn
TOMIMKO Jafeko fa Cy CcMaTpalv Kako Hema 3/104MHa 6e3 3/1e BOJbe, Tj. Aa YMULL/ba] YNMHW
eceHLMjy CBaKOT KpUBMYHOT Aena.?™® ako Kof MHOTMX KPUBUYHWX feNa Huje HEONXoAHO
[0KasaTu fa je y4nmHunay, yMULLbajHO 0CTBapmo efleMeHTe Henpasa, ¢ 0631MpoM Ha TO fa U
6naxxm 06/MK KpuBULE NpeAcTaB/ba [OBO/baH YCNOB 3a YCNOCTaB/baktbe OAr0BOPHOCTY,
yMULL/baj He caMO fa MoB/ayn jaum CTerneH npekopa Koju ce ynyhyje yunHuouy 360r Tora
LUTO Ce OA4/ly4MO 3a KPMBMYHO fAeno (LTO CBOjY MPaKTUYHY peannsauunjy uma Ha nnaHy
oAMepaBatba KasHe), Beh Ko/ NojeAuHNX fennkaTa npeacTasmba jearHn 06amk kpueuue.

TakaB je npuMep KPMBMYHO Aeno Tewwkor youctea (murder), umjy cy6jeKTUBHY CTpaHy

218 R. Heaton, C. de Than /2011/: cTp. 53. Y EHFeckoj He NOCTOj1 3aKOHCKa AednHMLMja yMULLIbaja Koja 61
Ha OMNWTW HauyWMH ofpefuna enemMeHTe OBOr 06/MKa KpuBuue. M3y3eTHO je Moryhe fa 3akoOH Koju
WHKPUMUWHWLLE OApeReHO MoHallakwe 3a NoTpebe TOr AeNMKTa OApeAn Mojam Hekor 06/MKa KpuBMug, na u
ymuwsbaja. Bug. R. Card /2010/: cTp. 77.

27 BehnHa ayTopa 3a YMULL/baj MapanenHo KOpUCTM n3pase intent v intention, cMatpajyhut UX CUHOHUMUMA.
Bug. R. M. Perkins /1939a/: cTp. 910; M. Jefferson /2009/: cTp. 129. MehyTum, nojeanHN ayTopn cmatpajy
[a nocToju 3HauajHa pas3nnka m3mehy OBMX TEPMUHA, a Aa Npu Tome 6amxe He ogpehyjy y yemy ce Ta
pasnuka cactoju. Bug. H. Wallace, C. Roberson /2012/: cTp. 42.

218 3, P. Bishop /1923/: Criminal Law, cTp. 192-193, HaB. npema: S. S. Nemerson /1975/: Criminal Liability
without Fault: A Philosophical Perspective, Columbia Law Review, No 8, cTp. 1527. Ymuw/baj Kao
Cy6jeKTMBHO je3rpo CBaKOT AeMKTa, MpPema pedrma jefHor ayTopa, NpeAcTaB/ba OfIMueHe CBETOr MPMHLMMA
KPUBMYHOMPABHOI CWUCTEMA; MpUXBaTake OAFOBOPHOCTM Y4YMHMOLUA KOjU HWje MMao CBECT O OWUTHUM
obenexjumMa fennkTa NpeLcTaBmbano 6u HeNnoAHOWbUBY TUpaHujy. Bug. F. B. Sayre /1932/: cTp. 974.

29 G, R. Sullivan /1992/: Intent, Subjective Recklessness and Culpability, Oxford Journal of Legal Studies, Ne
3, cTp. 380; R. Card /2010/: cTp. 77. Ocum Tora, no camoj AehMHULNjU, YMULLBA] je HeONXoaaH CyBjeKTUBHM
npeaycnoB nokyluaja kpuenyHor gena. M. Molan, D. Lanser, D. Bloy /2000/: cTp. 60-61.
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YMHW YMULLBbE) da Ce APYTU YCMPTU WK TELUKO TeIeCHO MOBPeAW; HeKu Gnaxkm 06nK
KpVBULE HUje LOBO/baH.

Y Hayum je NpUCYTHO M MULL/bEHE [a Y 0BOj 06/1aCTW HUje HEOMXOAHa npeLmsHa
feuHMLMja yMULLIBaja, ,,NOWITO je OMWTK CTaB MNpaBHMKA fJa ce MojaM YyMuL/baja
(intention) He MoXke 3a40BObaBajyhe 06jacHUTK, 1 Aa AeMHULMja HMje NOTPebHa, NoWTo
CBM 3Hajy WWTa yMULbaj 3Haun.“’° OBaj CTaB MnaK He OAroBapa CTawy Yy Teopuju u
npakcu, jep Mako je UCTUHa fa y yobuyajeHUM, CBAKOLHEBHUM TUMUYHUM CNydajeBMMa,
nojam ymuLi/baja MHTYMTUBHO MOXE fa Mperno3Ha M HeKO KO Ce NpaBoOM He 6aBu, BaH
CYMHo€ je 1 NMOCTOjarbe CNOXKEHNjUX MPaKTUYHKX NprMepa, rae je 3a yBphuBame NocTojaba
YMULL/baja HEOMXOHO CTPYYHO MPaBHUYKO 3Hame.”?' Vako 61 ce MO0 O4eKuMBaTh fAa
YMULL/baj Kao jefaH 0f OCHOBHMX MOjMOBa MMa NpPeLm3HO AeduHMCaHy cagpXXunHy Koja je
OJjaBHO YCTaHOB/bEHa, TO HUMje cny4aj. OfyKe CyaoBa Cy pasfiMumTe, HEKOH3UCTEHTHE,
MULLI/bEHA Ce YECTO Metbajy, 11 FeHepasHO Y OBOj 0611aCTVW BNafia HECUTYPHOCT, %% nako ce y
O[ICYCTBY 3aKOHCKe fAe(mHMUMje ymull/baja Hamehe MMMepaTuB jacHor Yyob6/MyaBaka
CMepHuLa Koje cyauje ynyhyjy nopotn.?

EHrnecko KpvBMYHO MNpaBO pasnnkyje AvpekTHWU (direct intent) n MHAMPEKTHU
ymuLL/baj (obliquefindirect intent).?*

MpBY 06/IMK YMHK je3rpo MojMa yMULLbaja, 1 'y 061acT KpUBUYHOT Npasa, Kao 1y
yobuyajeHOM 3Hauewy, 0Apa3 je MoHallaka y4mHMoua KOoju CBOjOM padroM xohe aa
0CTBapyW TauHO oApeleHn Lnmb. %> YMULL/bajHO MOCTYNa Hajrpe OHaj yunHWAaL, Koju xohe

ocTBapere 6uha KpMBMYHOI fAena, KOMe je TO LWb KOjU XKenn Aa NoCTUrHe, CBPXa Kojoj

20 A P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 126.

2 YeTo, cTp. 126-127.

22D, Ormerod /2011/: cTp. 106.

2 (. Coffey /2009/: Codifying the Meaning of ,,Intention“ in the Criminal Law, The Journal of Criminal
Law, Ne 5, cTp. 394.

224 C. Elliott, F. Quinn /2010/: Criminal Law, Harlow (etc.), cTp. 17. Bug. W. Bokuh /2014/: O nojmy
YMULL/baja Y eHrIeCKOM KpuBMYHOM npasy, MpasHu >kmBoT, Ne 9, Beorpag, cTp. 263-276.

2 TMocToju cxBaTawe fa jeAMHO O0Baj 06AMK Cy6jeKTMBHOr OfgHoca, FAe [0 W3paxaja /onasu
BO/IYHTApUCTMYKM €NeMeHT, noThnaga nog ymuwrssaj. Bug. J. C. Smith /1978/: ,Intent“: A Reply, The
Criminal Law Review, cTp. 21.
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Texn.??° Bpluerwe KPUBWYHOTr [ena je HemocpedHu Lwb KOjU YYWMHWNaL, Xenn Aa
ocTapu.??” OH nae 3a TUM Aa NPOY3POKYje 3a6patbeHy NoCneAnLLy.

[pyrn nojaBHN 06/MK yMULLI/baja MOKPMBA Cly4vajeBe Y KOjuma YYuHWnaL, CBoje
MoHallawe He ynpae/ba Ka OCTBapewy eneMeHata ofpeheHOr Aenvkra, TO Huje cBpxa
HeroBe pajwe, am je cBecTaH fa he Ha Taj HAYMH CKOPO CUTYPHO YYUHWUTU KPUBUYHO
Aaeno. Mako HacTynawe 3abparbeHe MNOocneauue Huje OHO LWTO je YUYMHWAaL, XTeo,
MpaKTWYHO je M3BecHO fAa he 4o Taksor pesynTata Aohu.”® To je apyra kateropwja

yMULLbaja, KOja MOKpWBa CUTYaLje T3B. y3rpeaHe nocneauue.”

1. AnpekTHM ymuwsbaj (direct intent)

KpuBnuHOMpaBHe CTBapyM Koje Ce pacnpae/bajy nped CyaoMm, a Tudy ce

YMULL/bAJHOT AeNNKTa, Hajuellhe 3a npeAMeT MMajy yTBphuBare ANPEKTHOr yMULL/baja. Y

26 A, Ashworth /2009/: cTp. 171; R. Card /2010/: cTp. 78; R. Heaton, C. de Than /2011/: cTp. 53.

22T Mopen Kp1BMUYHOT 3aKOHMKa 3a 0BY (hOpPMY yMULLI/baja YMeCTo yobuuajeHor 13pasa direct intent kopucty
TepMuH purpose. Bug. W. R. LaFave, A. W. Scott /1986/: cTp. 218. Mogen nHade npegsuha yetmpmn dopme
KpmBuLe: purpose, knowledge, recklessness u negligence. J. Samaha /2011/: Criminal Law, Wadsworth, cTp.
112. Buwe o obnnumma Kpusuue y npasy CAL sug. M. M. Ahumosuh /1965/: Conceptions of Culpability in
Contemporary American Criminal Law, Louisiana Law Review, Ne 1, cTp. 28-55.

28 A, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: ctp. 127. Y nutepaTypm ce uyecto cpehe
ynotpeba TepmuHa basic u specific intent, Koju nnak Hemajy jacHo omefeHo 3Hauerse. 3pa3 specific intent je
BULLE3HaYaH U ynoTpebrbaBa ce 1) ka0 CMHOHWM 3a Hamepy, 2) AUPEeKTHU yMulbaj (Wb, cBpXy) uam 3)
CTarbe CBECTU KOJ KPUBMYHMX Aena KOA KOjuX BO/bHA WHTOKCUKaUMja, YCned Koje yYmHWnal Huje Morao
nMaTy HeomnxofaH 06MK kpuBmLe npeacTasba defence. Ha 0Bo nocneftse 3Hayerbe HafoBe3yje ce v TEpMUH
basic intent, Koju HaTKpu/byje LeNUKTe KO KOjUX BO/bHA MHTOKCMKALMja He MOXE W3BUHUTU YYMHUOUEBO
noHaluare, Tj. He NCK/by4yje NOCTOjame KPMBUYHOT Aena. 36ymwyjyhe je aa KpuBMyHa fena Kog Kojux BobHa
MHTOKCMKaUWja He npeacTaB/ba 0f46paHYy Yy MOCTYMNKY, Ha CYy6jeKTMBHOM NfaHy Kao [0BO/baH YC0B
0/}rOBOPHOCTY 3aXTeBajy He camo yMuLLbaj, Beh 1 recklessness. Bug,. S. White /1989/: Offences of Basic and
Specific Intent, The Criminal Law Review, cTp. 271-274; R. Card /2010/: cTp. 90-91; R. Heaton, C. de Than
/2011/: cTp. 64-65. Buwe 0 0BOj mogenu BuA. y Aeny paga Koju je nocseheH nuTaky WHTOKCMKauuje. Y
aMepuyKoj Npakcy 1 NMTepaTypy Ce Ha OCHOBY COMMON law TpaguLmje joL YBEK, MaKo Y Makb0j MepU Hero
paHuje, ynoTpebrbasajy nspasu general intent n specific intent. J. M. Scheb, J. M. Scheb 11 /2012/: Criminal
Law, Wadsworth, cTp. 97. HauenHo, oBaj Apyru n3pa3 03Ha4yasa AMPEKTHU YMULLbaj (pUrpose), 40K je npBu
uspa3 61m3ak nojMy uHaMpekTHor ymuwsbaja (knowledge). Bug. D. R. Young /1975/: Rethinking the
Specific-General Intent Doctrine in California Criminal Law, California Law Review, Ne 5, ctp. 1355-1357;
S. Broyles/2011/: Criminal Law in the USA, Kluwer, Netherlands, cTp. 66-67.

2% 33 0BY LIMPY BapujaHTy ymuLL/baja y Mogeny KpuBuuHOr 3akoHuKa ynoTpe6masa ce n3pas knowledge.
Bug. W. R. LaFave, A. W. Scott /1986/: cTp. 218.
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TaKBOM C/yyajy rnonasu ce Of CBaKOAHEBHOI 3Hayera OBOr 00/MKa KpuBMLE, LUTO
nojpasymesa fa cyauja He Mopa NOpPOTHULMMA NOCeBHO Aa ynyTn UHCTPYKUM]jY Y nornegy
cafpXvHe 0BOr nojma, Beh he of KX 0YeKMBaTU [a HA OCHOBY 34paBor pasyma (common
Sense) o4/lyye fa v CTereH npekopa Koju Ce YYMHUOLY MOXe YMnyTUTU OAroapa OBOM
06mKy Kpusmue.” 3a npsy kaTeropujy ymuLL/baja KapakTEPUCTUYHO je Aa yuuHunal,
CBOje MoHallake CBECHO M BO/bHO yCMepaBa Ka 3abpateHOM Ln/by. Harnacak je nnak Ha
BO/TYHTapUCTMYKOM eNeMeHTY. YuuHunay, xohe octeapere 6vha KpuBUYHOT fena. Y Tom
cmucny, noctojahe oBaj 06MMK yMULLI/baja, Yak M Kada YYMHWnaL, Huje curypaH ga he
YUMHUTU KPUBMYHO [J€N0, ako OH TO xohe 1 YKOMMKO YorwuTe Apxw fa je To moryhe.?®
CHaXXHO M3paXKeHa BO/bHA KOMMOHEHTa, Y (JOpMU Hajjader WHTEeH3UTeTa npuxBaTara
nocneguua COMCTBEHOr MOHAllawa, KOMMeH3yje eBeHTYa/lHO Cnabuje  UCMOJbeH
NHTENeKTYanHu enemeHT.?*> Of yumHMoLa Ce Aakne He TPk CBECT O BP0 BEPOBATHOM,
cuUrypHom (M3BecHOM) HacTynawy nocneguue. [oBO/LHO je Aa OH cmartpa fda je moryhe
ocTBapeme 6uha Koje je 06yxBaTno cBojoM 04nyKoM.?* MoLwTo yunHmMnaL, xohe ocTBapere
6uha KpuvBuMYHOr aena (TO je HEroB Kpajhtby Lnb) MOXe Ce TOBOPUTU U O YHYTPaLLHEM
carflaliasarwy Y4YMHMOLA Ca HaCTynesnoM MOCMeAMUOM; OH je y cebu 0fo6puo Takas
pe3ynTaT CBOI MOHallaka. Mnak, ymusbaj je y 0BOj BapujaHTU Moryh n 6e3 Xerbe ga ce
OCTBapu Hanaf Ha KakBo [06p0 KOMe KPpMBUYHO MpaBO MNpyXa 3aWwTuTy. Y TOj Apyroj
BapujaHTK, yYMHWUNAL, y HacTojaky Aa Aohe 40 LUW/ba KOjU XXenn, 3Ha Aa npeTxoAHo Mopa
[a npefysMe pajry KOjOM BpLUM HEMpaBo, KOjy He Mopa fa npatv YAH YHyTpallHer
carsialiasara ca OCTBapeHUM U Npema KOMe YUYmHunaL, MoXe 6UTU 1 paBHOAYLWAH (TO My
MOXe 6UTW 1 HEMPKjaTHO), anu Koje NpeacTaB/ba CaMo MPETXOAHU CTaanjyM Y NocTusamy

OCHOBHOT L/ba. > Y ToM cnyuajy, BpLUere KPUBMYHOT fena je cpeAcTBo Aa ce Aohe Ao

20 3. H. Buzzard /1978/: ,Intent“, The Criminal Law Review, cTp. 6; W. R. LaFave, A. W. Scott /1986/: cTp.
217; N. Haralambous /2010/: cTp. 51.

A1 R. A. Duff /1980al: Intention, Mens Rea and the Law Commission Report, The Criminal Law Review, cTp.
149.

#2 A, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 127.

%3 Byp. S. Parsons /2000/: Intention in Criminal Law: Why isit so Difficult to Find?, Mountbatten Journal of
Legal Studies, Ne 4, cTp. 5; M. Jefferson /2009/: cTp. 94.

2% 3 CrojaHoswuh /2014/: cTp. 172.
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Kpajiber umba.>> Mog AvpekTaH yMmULL/baj Ce Jakne MOABOAM M CuTyaumja Kada
ocTBapewe 6uha KpUMBMYHOP fJena YYuMHUOLY MpeAcTaB/ba MPETXOAHW CTagujym y
MOCTU3akby rNaBHOr Lnba. TO HWje OHO WTO OH Xohe, ann OH 3Ha Aa TO MOpa YYMHUTY Ja
61 NOCTMIa0 OHO LLUTO xenn. >

MojeaHa ymuLL/bajHa KpYBMYHA Aena Mory 6UTK U3BpLUeHa caMo Ca AVPEKTHUM
YMULLI/bAjeM, & TO je YBEeK CNyyaj Kafa je y onucy fgena jaCHO MCTakHyTa YCMepeHOCT
YUMHMOLA Ka MOCTW3arby TauHo ogpefeHor ummba.?®’ HauenHo, 360r CHXHO M3PaKeHOr
BO/IYHTapPUCTUYKOT eNleMeHTa, AUPEKTHN YMULL/bAj NPeACTaB/ba U TeXM 06/MK KPUBULIE Of
NHOMPEKTHOT YMULL/baja, Mako ce y Aeny Teopuje 3acTyna U CTaB [a ako je OCnoHal, Ha
NMPOY3POKOBaHOj NocneAuLM OCHOBHO MoMasunTe, OHAA Ha NaHy 04roBOPHOCTU He Tpeba
NpaBuUTKU pasnnky M3mehy yumHuoLa Koju Xohe HEHO HacTynmake M yumHuoua Koju je
CacBMM CUTYPaH Y HeHO HacTynare. >

YMuLW/ba) Ce He OLHOCM CamO Ha MNJaHCKM CMULL/LEHO W3BONEHe AeNNKTHe
aKTMBHOCTK, Beh nopen T3B. Npeaymuw/baja obyxBaTa M CMOHTAHO OAyYMBare 3a
0CTBapeHe KpuBMUHor aena. >

Mpema jedHOj rpynu MuLL/bera, YMULW/bA] Tpeba pa3ymMeTn caMO Yy OBaKo
cxBaheHOM, Y)XeM CMWUCNY — Ciyyaj Kafa yyumHunal, ocTBapewe 6uha KpyBMYHOT [ena
MOCTaB/ba Kao CBOj OCHOBHM Lyb.%® To je u yobuuajeHo 3Hayetbe MojmMa ymuLL/baja uy
TOM CMUCNY TFOTOBO fAa He MOCTOjU pasnKa Yy pesyntaTy €eBPOKOHTUHEHTaHOr W
aHrI0CakCoOHCKOr npuctyna. Mnak, CyjoBu OBOM MOjMYy MPUMMUCYjY LUMPE 3Hayere, W
npuxearajy BapujaHTy yMULL/baja Koja ce onucyje kao oblique intent. Ymuwibaj npema

0BOj a/ITePHATMBHO] BapuMjaHTX NogpasyMeBa CBECT O BUCOKOM CTerneHy BeposaTHohe, yak

%5 A P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: ctp. 129; D. Ormerod /2011/: ctp. 111.
% 3. H. Buzzard /1978 cTp. 6-7; W. Wilson /2008/: cTp. 123; R. Heaton, C. de Than /2011/: cTp. 53.

#7 R. A. Duff /1989/: cTp. 85; R. Card /2010/: cTp. 90.

Z8 R. A. Duff /1989/: cTp. 88; A. P. Simester /1996/: Moral Certainty and the Boundaries of Intention, Oxford
Journal of Legal Studies, Ne 3, cTp. 446.

%9 Buwe 0 nojMy npegymuli/baja (KOju y HEKMM 3aKOHOJABCTBMMA MpeacTaB/ba M KBaNM(UKATOPHY
OKOJIHOCT, Hapo4uTO Yy OLHOCY Ha KPMBMUYHO Aeno y6uctea) Bug. M. Kremnitzer /1998/: On Premeditation,
Buffalo Criminal Law Review, Ne 2, cTp. 627-660.

20 KrbyyHu cacTojak yMWLLI/baja je MOCTymarwe Yy CKNady ca eboM Wnn ybeherem. bes Tora Hema
ymuwsbaja. Bug. A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: ctp. 130.
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curypHocTu fa he nocneauuia KpUBMYHOT Aena HaCTYMUTY, NaKo MoCTW3atbe TOr pesynTaTa
HUje Un/b KOjW YUMHUAALL Xenn Aa ocTBapm. >

2. VIHAMpeKTHW ymuLL/baj (oblique intent)?*

Oblique intent nocToju ako je yumHwunay, cBecTaH Aa he CBOjoM pafHhOM CKOPO
CUTYPHO OCTBapUTK 6Uhe KpuBMUHOT Aena.?”® Harnacak je Ha WHTENEeKTyanHOM eneMeHTy,
3a pa3/IMKy Of, AMPEKTHOr YMULLI/baja, KOJ, KOra je efleMeHT BO/be Y MPBOM MJiaHy, 360r vera
je oblique intent marbe npekop/bMB 06K KpuBuue. OBaj 00/IMK KPUBULE Y EHIIECKOM
npaBy 3anpaBO O3Ha4yaBa CTENeH KPMBULE KOjU Ce Yy EeBPOKOHTMHEHTA/IHO] Hayum
KPMBUYHOI NnpasBa Takohe MOABOAW NOA AWMPEKTHM YMULL/BAj, @ Y HEeMauykoj LOKTPUHU
TpaguLMoHaNHO 06enexasa 13pa3oM AVPEKTHN YMULLbaj APYror CTerneHa.

OfpehnBare cafp>KMHe 0BOr CTerneHa KpPMBULLE UMaMO0 je Ayry UCTOPUjy Y Npakcu
eHrnecknx cyaosa. MocebHO cy ABa NuTarba 6una cnopHa: 1) Koju cTeneH BepoBaTHOhe
HacTynawa nocneguue (M octanux efnemMeHata [envkra) je noTpebaH 3a 0Baj 06/MK
KpvBuLe 1 2) ga nn ogrosapajyhe npeasvhare nocneamue ayToMaTCKM 3Hauv Aa je Kog
YyUYMHMOLA NOCTOjao 0Baj 06/IMK KpMBULE, UK je TO caMO J0Ka3 Ha OCHOBY Kora nopota
MOXE 3aK/by4MTU HEroBo MNocTojare?

OfroBop Ha MPBO MUTake, Y CKady ca cajallboM CYACKOM NPakcoM, rnacu ga

YYMHWUNaL, Mopa NpeABUAETM NocneauLly Kao roToBO CUIypaH pesynTaTt CBOr MoHallamwa. Y

21D Ormerod, K. Laird /2015/: cTp. 117.

%2 ynoTpe6a 0BOr M3pa3a 3a Apyry hopMy yMULL/baja Koja NOKpMBa y3rpeaHy, a roTOBO M3BECHY NOceauLy,
Besyje ce 3a ume [naHeuna Bunmjamca. Bug. G. Williams /1987/: Oblique Intention, Cambridge Law
Journal, Ne 3, cTp. 417-438. [logylle, oBaj nojam ce cpehe Beh kog beHTama (Bentham). Bug. M. Thornton
/1992/: Intention in Criminal Law, Canadian Journal of Law and Jurisprudence, Ne 2, cTp. 181. Mojam
WHAMPEKTHOr YMULLI/baja je NO3HAT M eBPOKOHTUHEHTAHO] HayLM KPMBUYHOT MNpaBa, a NpeAcTaB/ba o46n1ecak
006jeKTVBHE OArOBOPHOCTW Y KPMBWYHOM MpaBy, MpuixBaheH Yy KaHOHCKOM MpaBy, KOju je mogpasymeBao
nofgohere Noj yYMHMOYEB YMULLIbAj CBMX NOCMEAMLA KOje CYy pe3y/TaT HeroBor noHallara, 6e3 063vpa Ha
TO [ja NN KX je y4uHunal, morao npensuaetn. Kako ce y CTBapyu U HUWje paguno o0 HeKoj nocebHoj opmu
ymMuLW/baja, Beh 0 06/1MKYy 06jeKTUBHE OArOBOPHOCTM, jaCHO je fa nojaM WHAMPEKTHOr yMULU/baja Huje Ha
UCTW HauMH ogpefeH y eBPOKOHTWHEHTA/IHOM U aHT/I0CaKCOHCKOM CUCTEMY. Y3 U3HETY pe3epBy fa Ce He
pagn 0 UCTUM KaTeropujama ymull/baja, y AasbeM Aeny pafa 3a 0Baj 06/MK KPUBMLE Y EHIIECKOM NpaBy
6uhe KopuLwheH Kako yobuyajeH n3BopHU TepMuH oblique intent, Tako 1 13pa3 MHANMPEKTHN YMULLIBA].

23|, Kugler /2004/: The Definition of Oblique Intention, The Journal of Criminal Law, Ne 1, ctp. 79.
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O[IHOCY Ha Apyro nutawe, Aa Nv je no AeuHULMjM NOTBPHEHO MOCTojarkbe YMULL/baja Y
cuTyaumju kaga yuumHunay 3Ha ga he ysrpefHa a Hexe/beHa nocneauua CUrypHo
HacTynuTh, WK je TakBa KOHCTe/aumja camo HaroBeluTaj mocTojarba yMullbaja, CyLoBu
Cy NocTaBu/v NPaBusIo fa npefsuhare nocnieamue Kao CKoOpo 13BecHe npefcrassba rule of
evidence, WTO 3HauM [a NOpoTa HMje obaBe3Ha Aa 3aK/byun NOCTojarkbe yMULLIbaja, Beh ga
TO CamMo MOXe fa yumHu.**

[Mojam MHAMPEKTHOr YMULL/baja je HEKO/IMKO AeLeHnja pa3BujaH y nNpakcu 1 BuULLIE
nyta je MewaH. Of 3Hayaja je Hajnpe ognyka [oma nopgosa y cnyyajy Hyam v DPP
[1975]** rpe je 3ay3eT HauenHu cTaB Aa oblique intent nocToju Kaja je yunHWnaL, cBecTaH
Aa nocToju Benuka BepoBaTHoha fga he CBOjOM paatOM OCTBapUTUM 6uhe KPUBUYHOT
fena.** Mocneguua oBe ofNyKe, Koja HUje jeAHOrNacHo NoapXKaHa, 610 je MPOLLMPUBaHbE
nojMa yMULL/baja 1 heroso npubavmkasarbe nojMy 6e30631pHocTU.?*” OcuM Tora, KpUTULm
je un3noxeH u CcTaB fga npegsuhare nocneavue AVMPEKTHO BOAM  YMULL/bAJHOM
ypauyHaBawy. [eLeHnjy HaKoH 0Be 04/1yKe, [loM nopAoBa je MOHOBO AOLLA0 Y NPUINKY Aa
ncnmTa CBOj CTaB Yy OAHOCY Ha nojaMm ymuwsbaja. Y npegmery Moloney [1985]
KOHCTATOBaHO je fa Yy 0B0Oj 061aCcTU Mopajy GUTN NOCTaB/bEHU jaCHM U NPELM3HN OKBUPMU.

YunHunay je ocyheH 3a Tewko y6uctBo (murder)®® a cyamja je nopoTw ynyTuo

4 N. Haralambous /2010/: cTp. 51. MHaue, oBAe NOCToji NPO6/IEM KOjU Ce y aHII0CAKCOHCKO] MnTepaTypu
CBOAM Ha MuTawe Aa v je CBECT O CUIYPHOM HacTynawy Mnocnefuue maTepujanHonpaBHO MPaBWIo Koje
Je(VHUTMBHO 3HauM NOTBPAY YMULL/baja, AW je TO cCaMO jedaH NPOLECHW [OKa3 y Mpunor TBPAwbW fa
yuMHMAaLY nocTyna yMUL/bajHO, anu Aa nopoTa Huje npaBHO ob6aBe3Ha fJa M3Befe Takas 3ak/byyak. D.
Ormerod /2011/: cTp. 108.

> YuuHunal, je y Hamepu f[a 3annaliv Apyrora 3anaavo Heroso MOLITAHCKO CaHayye, MPeTXOAHO ra
nonmBLLK GeH3MHOM. MehyTuM, y NoXkapy cy HacTpafana Aga geteta. Ocyfa 3a TeLWKO YOUCTBO je TECHOM
BehuHom noTepheHa 1 y [lomMy nopaoBa, Taga HajBuLLOj CyacKoj nHeTaHum. N. Haralambous /2010/: cTp. 54.
26 Byn. G. Coffey /2009/: 397; R. Heaton, C. de Than /2011/: cTp. 55-56; D. Ormerod, K. Laird /2015/: cTp.
117. N nojeauHn ayTopu Cy cmaTpanu fa je 3a noTepAy 0Be BPCTe yMULL/baja AOBO/LHO Aa je Y4MHMAaL, camo
cBecTaH moryhHocTu HacTynawa nocneguue. J. H. Buzzard /1978/: ctp. 5-9. Tome ce npurosapa fa bu Ha Taj
HauvH NpaBHW MojaM yMULL/baja 3HATHO OACTYNUO 0f, CBakoAHeBHOr (YobuuajeHor) cxeaTawa W ja 6u ce
TUMe U3rybuna nnHnja pasrpaHuyersa ymuLLbaja v 0611mKa KpuenLe no3HaTor kao 6e3063upHoct. Bug. R. A.
Duff /1980b/: Intention, Recklessness, and Probable Consequences, The Criminal Law Review, cTp. 404.

" Ha Taj HauMH je N Mens rea eneMeHT KPUBWMYHOT Aena y6ucTsa ApacTUuHo npowmpeH. G. Coffey /2009/:
cTp. 398.

28 YyuHunay, je y cTawby NujaHcTBa YCMPTUO CBOT 04YXa, ann HUje 610 jacHo Aa Nn je Y TPEHYTKY Kaja je
MoBYKao Okufa4y, 6o cBecTaH da je nyuwky ycmepuo ka xpTeu. N. Lacey /1993/: A Clear Conception of
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VHCTPYKLMjY Aa npefsuhare nocneaue Kao BepoBaTHe MpeacTas/ba [0BO/baH 3HaK fa ce
MoHallawe Y4YMHMOLY YypadyHa Yy ymuwsbaj. Mehytum, oM fnopgosa je npenHayvno
KBa/MhmKaumnjy y obmuHo youcteo (manslaughter) HanywTtajyhu TecT 3a yTBphvBame
yMULL/baja yCBOjeH y cnyuajy Hyam v DPP [1975].%*° 3ak/byueHo je Aa Kaga cyauja
ynyhyje noTpebHe CMepHULE NMOPOTM Y OAHOCY Ha AENMKT KOju 3axTeBa YMULL/baj Kao
cy6jekTnBHN eneMeHT (crime of specific intent) To he yunHUTK 6€3 06jallrbaBakba LWTaA je
06yxBaheHO cagpXX1UHOM 0BOr 06/MKa Kpueuue, npenywiTajyhu 3apaBoM pasymy nopore
fla YTBPAM HEroBO CBaKOAHEBHO 3Hadewe, Aajyhy camo pasjalltbersa Y Cryyajy fa je
HEOoNxoAHO M36ehn crnop 1 NOrpeLLHo pasymeBare. HanyLwTeHo je 1 MULL/bEeHE Aa CBECT O
BP/I0 BEPOBATHOM HacCTynawy Mnocnefuue MexaHU4ku 3Hauu 3ak/byuvBarbe fa nocroju u
YMULL/BA] Ha CTpaHu yunHmoua.?™® Mpegsuharbe NocneAyile Kao BEpPOBATHE YMHM CaMOo
nognory 3a moryhe onpefesbuBame 3a NocTojare ymuLsbaja. Takohe, YCBOjeH je cTaB fa
YKO/IMKO je MHCTpYKUMja cyanje Beh HeonxoaHa, OH he of NopoTe 3aTPaXXUTU Aa pasMoTpu
ABa nuTamwa. MpBoO, Ja AU je nocneauua Koja je OCTBapeHa, MpupofHa, yobuudajeHa
nocnegmua yynmHuodeBe BOSbHe pagwe. [pyro, fa M je yuumHWnay, npegsugeo Ty
nocneAmLy Kao HopManaH pesy/nTaT CBOI MoHawawa. MoTepgaH 04roBop Ha oba HasefeHa
MUTarba 3HauM 4a NOpoTa MOXKe 3aK/byunTI NOCTOjate yMULLbaja. >t Heayro 3aTm 1 oBa
04J1yKa je CTaB/beHa Moj, 3HaK nuTarba.

Cnefehn 3HavajaH npecefaH Yy pasBojy Yy4yera O WHAMPEKTHOM YyMULLbajy
npefcTas/bana je ognyka y cnydajy Hancock and Shankland [1986] koja je goHena ocyay
3a TelKo YOMCTBO ABOjULUM pydapa KOju Cy TypHYynuM GeTOHCKM 6/10K ca MOCTa Ha My,
xotehn fa ynnawle pygapa Koju ce Hanasmo y Takcu Bosunny. bnok je nnak nao Ha MOTOPHO

BO3W/0 YCMPTUBLUM BO3aya. YUMHMOLUM CYy TBPAMIM fAa Cy NPeno3Hau pU3NYHOCT CBOT

Intention: Elusive or Illusory?, The Modern Law Review, Ne 5, cTp. 628; J. E. Stannard /1986/: Mens Rea in
the Melting Pot, Northern Ireland Legal Quarterly, Ne 1, cTp. 65.

#9 N, Haralambous /2010/: cTp. 54-55.

20 G, Coffey /2009/: cTp. 398. MaKo je y 0BOM Chyuajy KaTeropuuku 3aK/by4eHo fa NOCTOjarbe CBECTU O
BEOMa BepOBaTHOM HacTynawy 3abpatbeHe MocneauLe He 3HauM ayTOMaTCKM Aa je TakBa CBECT eKBMBANEHTHA
ymuLbajy, [Jom nopgosa je mehyTum, ogbalyBarbeM CTasa fia caMo 3Hare ga he nocneamua Bpio BepoBaTHO
HacTynuTW 3Hauu Mo ayToMaTu3My MNOTBPAY YMWLL/baja, MPOMYCTUO Aa MOHYAW MO3UTUBHY Ae@UHULM]Y
ymuwsbaja. R. Heaton, C. de Than /2011/: cTp. 56.

#1 N, Haralambous /2010/: cTp. 55.
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MoHallarba, ain a Cy UmMann Hamepy camo fa ynjawe pydapa Koju, 3a pasfinky of Hbux,
HMje y4eCcTBOBaO Yy LUTPAjKy K Cripeye ra aa ofe Ha nocao, He v fa Hekor nospege. Cyaumja
je MopoTK ynyTuo MHCTPYKUMje Y CKady ca o4nykom u3 npegmera Moloney [1985], anu
AnenaunoHu cys v [lom opLoBa 3ay3enin Cy CTaHOBULUTE KOje je [0Be/0 Y CyMbY paHujy
ONYKY, O3HAYMBLUM je Kao MOTeHUMjaiHO HeoArosapajyhy M HEecurypHy 3a npuMeHy,
MoOLITO M3pa3 NpUpoAHa rnocneauua HWje UCTO LWITO M nocnefuua Koja he BepoBaTHO
HacTynuTn.?>

KoHayHo, u3rpagrha nojMa ymullsbaja nNpeTprnena je 3HavajHe W3MeHe HakOH
ofanyke AnenaumoHor cyga y cnyyajy Nedrick [1986] rge je ocyaa 3a TEWKO YOMUCTBO
npevHaveHa y 06M4HO YOUCTBO, a 3ay3eT je CTaB Aa Yy KPpUBMYHOMNPaBHUM CTBapMMa Koje 3a
npegmeT UMajy YMULLBAjHO /o Mo Npasuly HUje HEeOMXO4HO AaBaTh UHCTPYKLMje, MUMO
OHMX jefHOCTaBHUX W yobuyajeHuxX. TO HapouMTO BaXW Y Cly4yajeBumMa Kafa ydmHwnay,
ANPEKTHO Hanafa Ha >XXMBOT W Te0 NacMBHOM Cy6jeKTa, Kafa je CacB/MM jaCHO MU3PaXKEHO
HEroBO NPOTMBNPABHO PacrofioXKere. 3HaYee ymuLLIbaja Y TakBUM Npuvkama He Tpeba
objawrasaTn, Beh Tpeba camo MOY4MTW MOPOTY Aa 06paTh MaXKkwy Ha CBE OKO/HOCTU
pefeBaHTHe 3a OLeHY CybjeKTMBHOr OfHOCa y4yuHuoua npema geny. Mehytum, cyg je
KOHCTATOBao [a Cy Aa/be WHCTPYKUMje HEOMXOfHe Yy CnydvajeBMMa Yy KojuMa yyumHunal
McnosbaBa OMacHy pagry Koja 3a pesynrar Mma CMPT HEKOT finua (0BO NUTakbEe je npe ceera
[0BEAIEHO Y Be3y ca KPMBUYHUM AeNOM YOUCTBA), a HeroBa Bos/ba HUje buna ycmepeHa Ha
NLLIEHE XXMBOTA WM MOBPeLY TEeNeCHOr MHTerpuTeTa. YCBOjEHO je MULL/beHe [a nojam
oblique intent MocToju Kaga je y4MHMnAL, CBECTaH Ja je CKOpOo M3BecH0> fa he cBOjoM
pafikbOM OCTBapUTU 06enexja HEKOr KPUBMYHOT fefia, Kao 1 fa je MopoTh NpenyLwTeHo Aa
Ha OCHOBY TaKBOI Cy0jeKTUBHOI 04HOCa YYMHMOLA Npema Aeny O4nydn a v je yunHunal

Y KOHKPETHOM C/lyyajy NocTynao YMULL/bajHO UK He. TUMeE je YUMHeH BaaH KOopak Y

%2\, Jefferson /2009/: cTp. 97; N. Haralambous /2010/: cTp. 55-56.

%3 Moxe ce pehu 4a 13BECHOCT y NPaBOM CMUCINY Te peun y ciepy YOBEKOBOT OAHOLLIEH:A NPEMa ApYroMe U
CTBapPHOCTU KOja ra okKpyxyje He noctoju. LLTa je curypHa nocnefuua Heumjer noHalwara? 360r Tora ce
peLoBHO rOBOPU O CKOPO M3BECHOM, MPakTUYHO curypHom pesynrtaty. W. R. LaFave, A. W. Scott /1986/:
cTp. 217; A. Ashworth /2009/: cTp. 173. O6UYHO ce UCTMYE [a 0Ba KOHCTeNalmja CyLUTUHCKA HUje UCTO LUTO
M KOHLENT BP/I0 BEPOBATHOI OCTBapera nocneauue, jep je y Apyrom cnydajy cteapHa (peanHa) moryhHocTt
ocTBapeha 6mha KpMBUYHOT Aena 3HaTHO Mawa. M. Jefferson /2009/: ctp. 100. Ha Taj HaumH ce y 0By obnacT
y NojeAvHNM CnydajeBuMa YHOCK NoTewKoha pasnnkoBara HaBefeHVX BapujaHTu.
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06/1MKOBaky CafpXMHe 0BOr 06/MKa KPWBULE M YCBOjEH je KPUTEPUjyM KOju CyxKasa
nojaMm WMHAMPEKTHOr YMWLL/baja Ha cuTyauumje Yy Kojuma je yvuMHunal, cBectaH rotoBo
CUTypHOr ocTBaperba 6uha KpuBMYHOT fena. Ha Taj HauvH je noBy4veHa U geMapKaumoHa
NMHMja  un3Mehy ymuwbaja W HKer CTereHa KpuBMLE KOjU MOKpuBa Mojam
6e30631pHOCTN.?>* OBaj TecT 3a yTBphMBatbe ymuLbaja noTepheH je n y oanyumn foma
nopposa y cnydajy Woollin [1999].2° Vi3HepBupaH kaja je eroea 6e6a nmouena Aa
Kall/byla, HaKOH LUTO je 3a/by/ba0 Yy Hapydjy, yurHunay je y Hactyny 6eca 6aumo Tako
CHaXXHO fa je 6e6a yaapunay 3ug, ycneg yvera je uryomna X1BoT. YUnHunal, je TBpAno aa
HMje UMao Hamepy Aa ycmpTu 6eby, HATK [a je TelKO TefieCHO NoBpeau, Mako je 6uo
cBeCTaH fa Gallatbe 6e6e HOCU PU3MK HacTynara 036UbHe TenecHe nospese.?>® HakoH
OCy/le 3a TELWKO YOMCTBO CNyyaj je Yy XanbeHoM NOoCTynKy AoLwao npeg JomM nopgosa Koju
je [eno npeksa/M(MKOBaO Yy O0OMYHO YOWUCTBO, YCBOjMBLUM MoOfen 3a YTBphuBare
ymusbaja n3pakeH y ognyum Nedrick [1986]. Oblique intent noctoju Kaga je yymHunay,
cBecTaH fa he roToBO CUIypHO OCTBapUTK 3abparbeHy nocneanuy (OCUM YKO/IMKO Heka
HerpeJBuaMBa W HeOueKMBaHa OKOMHOCT He Crpeun HeHo HacTynawe).”’ TecT je
NCK/bYYMBO CYOjeKTMBHe npupoge. Tako he y4yuHWNaL, MocTynaTv YMULL/bAjJHO W Y
cUTyaumjun Kaga Bepyje fa je octaperbe nocneauLe CKopo U3BeCHO, Mako 06jeKTUBHO 3a TO
MOCTOju Mana BepoBaTHONa, anv TakBa NocieAnLa 3ancra u Hactynu.

Oanyka y cnyyajy Woollin [1999] ocTtaBuna je HepelleHUM jeaHo nuTame. Hanme,

OCTa/10 je HejacHO Aa N je CBECT O CKOPO M3BECHOM HacTynatby nocneguie (ocTaperba

%4 N, Haralambous /2010/: cTp. 56; R. Heaton, C. de Than /2011/: cTp. 57.

%5 G, Coffey /2009/: cTp. 402.

26 \W. Wilson /1999/: Doctrinal Rationality after Woollin, The Modern Law Review, Ne 3, cTp. 448. ¥
NnTepaTypu je 3acTyn/beH 1 cTaB Aa ce y cnyyajy Woollin (jegHako kao n y npeameTy Moloney) 3anpago, ¢
063MPOM Ha YMHEHWNYHO CTakbe, PafuIo CYLUTUHCKN O MUTakwy AUPEKTHOTN, a He WHAWPEKTHOI YMULL/baja.
Bug. S. Parsons/2000/: cTp. 13.

%7 N, Haralambous /2010/: cTp. 57.

8 MojearHn ayTopy MOrPELLHO MOMa3e Of TOra fja Ce He y3uMa y 0631p CaMo CTake CBECTW yuuHMoLa, Beh
je HeonxoAHo fia y cTBapu 1 06jeKTMBHO NocMaTpaHo NocToju nssecHocT. Bug. D. Ormerod /2011/: cTp. 108.
HapaBHO Aa ce TakaB CTaB He MOXe NPUXBATUTH, jep U3BECHOCT Y CMMCAY HEU3OEXHOCTW HeYera He NocToju
y opywTsy. OcuMm Tora, To 61 6KUN0 HECnojuBO ca Cy6jeKTUBHMM NPUCTYNOM MojMy ymulsbaja. Bug. M.
Jefferson /2009/: ctp. 105. Mnak, Hajbo/bn AoKa3 da je yuumHunal, npegsuaeo nocneavue CBOr NnoHallama
jecTe cTBapHa BepoBaTHoha Aa he CKOpPO M3BECHO HacTynuTK 3abpameHn pesyntaT. D. Ormerod /2011/: cTp.
108.
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Ouha KpMBUYHOr fena) YjeAHO M 3aK/byyak O MOCTOjaky ymuwsbaja, WaM je TO camo
UMHbEHMLA Ha OCHOBY KOje MopoTa MOXKe Aa YTBPAM HeroBo noctojare. PasmaTpare oBe
npobnemaTnke nsrnefa 4YygHoO Kaja ce MpefcTaBy y CBET/Y MaTepujaiHOr U npoLecHor
KPMBUYHOTI MpaBa 3emMa/ba KOHTUHeHTanHe EBpone, ann y aHr/i0CakCOHCKOM KPUBUYHOM
npasy TO je Mocfeauua apyradnjer HaumMHa Boferwa KPpUBMYHOT NMOCTYMNKa U 3Havaja ynore
nopote y npecyhewy KpuvBMYHe cTBapu. MopoTa, cauMmweHa of rpahaHa, no npasuy
MpaBHWX Navika, O4/lydyje 0 YMbeHMLaMa, Kao U 0 KPUBMLUM YYMHMOLA, Tako da je buso
KakBa MHCTpyKUMja Koja 6u Hyguia HameTHYT OArOBOP HeA03BO/beHa (a NpefcTaB/ba U
yecT XanbeHun pasnor). OBM Cny4ajeBu Cy y CTBapy Ornefano BULLErOAMLLIHbE AneMe Koja
HaTKpW/byje pacrpaBy 0 nNpobsemy ymullsbaja. Y MaTepuju ymull/baja HUje nocTaB/beHa
yBpcTa pasrpaHnyaBajyha nvHuja u3Mehy maTepujaHOMpPaBHUX W NPOLLECHOMPaBHUX
acnekara. Haume, unTtaBa npob6remaTtvka je pasaneta u3Mehy nutawa AeumHuumje
yMuLL/baja Koja je Aeo maTtepujasiHor KpMBMYHON npasa M MPOLLECHOr MuTawa, Koja Cy TOo
[0Ka3Ha npaBua U CpefcTBa Ha OCHOBY KOjUX Ce YMULL/bAj, Ka0 KOHLENT mMaTepujaiHor
npa.a, MOXe foKa3aTh. HenocTojawe YUBpPCTE MaTepujasiHONpPaBHe AeHULMje YMULLIbaja
M cneungmnyaH HauvMH Nojene ynora npoLecHMX cybjekara y nocTyrnky, r4ae 0 LeHTpasHOM
NUTakwy KpMBMULE OA4/TYKY AOHOCK rpyna rpahaHa, no npasuiy NpaBHUX flavika, ytuuana je
Ha KOH(Y3u1jy Koja Bfiaga y 0BOM Nogpydjy.

HanocneTky, 0BO NuUTawe je paspeLleHo o4/lyKoM AnenauuoHor cyfa y npegmery
Matthews and Alleyne [2003]. YunH1oum cy Hanaam nacuMBHOr cyb6jekTa U 6aumnn ra ca
MocTa y peKy (YnpKoC TOMe LUTO UM je MacuBHK CyBjeKT pekao Aa He 3Ha fa navea). OH ce
ytonuo. Ocyhyjyha npecyaa 3a TelKo yOUCTBO je HanafHyTa XanboM y Kojoj cy ocyheHu
TBPAWAW [a je cyAuja MOrpeLlHo Jao MHCTPYKUMje MOpoTW, NO3BaBLUM MX [a KOHCTaTyjy
YMULL/BAj YKOMIMKO 3aK/byye [a je YuuMHWnay [pXKao rOTOBO W3BECHWMM HACTynawe
nocneguue. AnenaunmoHn cyf je yBakumo >xanby, notsphyjyhu qopmyny 3a yTephuBarbe
ymubaja n3 npeameta Nedrick [1986] n Woollin [1999], kao v To fa je cyaunja NnorpewHo

YNYTWO CMEPHULIE MOPOTK, MOLLTO je YUNHEHMLIA [a je YUMHWUAALL MMao ofroBapajyhu ofHOC
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npema nocneaunLImM camMo 0CHOB ([0Ka3) 3a KOHauaH 3ak/byuak 0 KpuBuLM, > Tj. ga per se He
KOHCTUTYWLLE yMULLbaj.*>

HanocneTky, MOXe ce 3aK/byunTin fa y cknagy ca Bnagajyhvm cxsataweM, Nopota
Koja je yBepeHa Aa je yunHunay, 61o ceectaH fa he CBOjoM pagrOoM CUIYpPHO MPOM3BECTU
3abparbeHy nocneauuy, MOXe, an Huje hopmMasHONPaBHO Ha TO 06aBe3Ha, Aa 3aK/byuu
nocTojarbe yMULLbaja,%*! nako je Bpno BepoBaTHO Aa he NOpoTa Tako U OAMYUUTM, OCUM
aKo He NoCToje HeKe J0JaTHe OKOTHOCTM Koje 61 onpasjane CynpoTaH 3ak/byyak.”® Ha Taj
HauMH MOPOTU je [OfE/bEHO MPaBO AWCKPELMOHe OLeHe y TakBuM Cryuajesuma.’®
ApPrymMeHT KOjUM Ce MoapXKaBa OBaKBO CXBaTare M3BECHW ayTOpPWU Hanase y YUMHEHULUM aa
MOpOTa, HAaKOH LUTO HECMIOPHO KOHCTaTYje Aa je YUYMHuMnaL, Npeasnaeo CUrypHo HacTyname
nocneguue, Tpeba Aa YYMHW jow jedaH Kopak — da pasmoTpu, ysumajyhu y o63up cBe
pefieBaHTHE OKO/IHOCTW, Aa N je cafpXaj YYMHMOYEBOr HemnpujaTesbCKor pacrosoxera

610 TakaB [la My Ce HernpaBO MOXe Ynucatu y ymuisbaj. OBo 61 MOrao GUTU HaroBeLLTaj

%9 M. Jefferson /2009/: cTp. 103; N. Haralambous /2010/: cTp. 58.

%0 G, Coffey /2009/: cTp. 403.

%! R. Heaton, C. de Than /2011/: cTp. 57. MaHy 0BOF CxBaTak-a NOjeAyHI ayTopy MPenosHajy y ToMe LUTO Ce
Ha Taj Ha4MH jeHO MPaBHO NUTakE TPETMPA KAo UMHEHWYHO, N NpobneMaTvka AeuHNLMjEe UHANPEKTHOT
YMULL/baja 0CTaje HepewleHa. Bug. S. Parsons/2000/: cTp. 14.

%2 Kao fa/bu HepocTaTak HasefeHe AedMHWLMje HABOAM ce cuTyauMja Kaja je yumHwnay, ceecTaH fa he
nocefmua cacBM CUTYpPHO HACTYMUTK, &/l je HEeroBo NOHaLLake YCMEPEHO YNpaBo Ka HheHOM n3berasatby,
Tj. YYMHUOYEB Li/b N HACTOjakbe je YCMEPEHO Ka OTKNatbakby nocneguue. Yecto ce y TOM KOHTEKCTY HaBOAM
nprMep y KoMe oTal, 3a Bpeme noxapa y Kyhu 6aua cBojy AeLy Kpo3 npo3op, jep Yy TOMe BUAW jeANHY LIaHCy
Ja MX crnacy. JacHo je fa y OBOM C/yYajy Hamepa Huje ga ycMpTu gpyror, Beh ga ra cnacu. Mako 6u ce
nMTarbe KPUBMYHOMPaBHE OAFOBOPHOCTM YUMHMOLA MOF/I0 PEMTM U Ha MnaHy NpPOTUBMPaBHOCTM
(MpUMMEHOM MHCTUTYTa Kpajbe Hy>XXAe) MOCTOju BULE apryMeHaTa 3a CTaB Aa y HaBeAeHOM npumepy Tpeba
HermpatTu ymuLL/baj. YUMHWNAL, je CBECTaH BMCOKOI pu3MKa Of HacTynarba Mocieguue, anm ce Haga ga he
[eTe nnak 6uTn cnaceHo, Na 6e3 063mpa KONMKO Masio BepoBaTaH 610 cpehaH Mcxog, He Moxke ce pehm fda oH
“MMa yMULL/baj Aa NOBpeAM COMCTBEHO feTe. HberoB Lusb je cnacaBawe geteta. Bug. J. C. Smith /1990/: A
Note on ,,Intention“, The Criminal Law Review, cTp. 86-89. CnnuHo n J. Wessels, W. Beulke /2011/: cTp. 74.
CxBaTame fa y TakBOM Cfyyajy Tpeba Hermpatv ymull/baj Hamafdajy OHM ayTopu Koju cMaTpajy ga u 'y
CNyyajy Yy4ymHMOLA KOjU CBOjMM aHraxoBatkeM HacToju fAa wn3berHe ofpeheHy nocneauuy CTeneH
BepoBaTHONe OCTBapewa fefla je 3ampaBo UCTVM Kao M Yy OMI0 KOM TWUMAMYHOM MPUMEPY WHAWMPEKTHOT
yMULL/baja, Tj. FOTOBO CUMIYPHO MPEACTOjU HacTyMnakwe nocneguue. Y ToM CMUCAY, U OBaKBe ClyvajeBe Tpeba
cMaTpaTy YMULLIBbajHUM OCTBapereM 3akoHcKor 6uha. Bug. 1. Kugler /2004/: ctp. 80-83.

%63 Hekn ayTOp1 OCWM LUTO CMaTpajy Aa Ce Ha Taj HauMH Yrpoxkasa Haueno npasHe CUrYPHOCTY, Nonase of
Tora ga ce TMMe MOCTyMa CynpoTHO rapaHTujama NpeTrnocTaB/beHe HEBUHOCTW (4naH 6. cTaB 2. EBponcke
KOHBEHLMjE) U Npeanay HeOnXOAHOCT MpeLmsHe 3aKOHCKe AethMHMUMje YMULLIbaja Koja 61 enmmumnHucana
OMCKPELMOHY OLIEHY Kojy nopoTa uma. Bua. A. Khan /2002/: Intention in Criminal Law: Time to Change?,
Satute Law Review, Ne 3, cTp. 235-237.
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HOPMaTMBHOI CXBaTaka YMULI/baja. TakaB jefaH NyT CBakako Aa AONPUHOCK MOCTU3aky
npaBegHujer pesyntata y KOHKPETHOM Ciydajy, ain reHepasiHO YHOCWM HEW3BECHOCT Y
ONwITOj NpUMeHW npasa, 360r 4Yera MNOjefuMHW ayTOPU OBaKBO CTakbe OLekYjy Kao
He3af0BO/baBajyhe, jep LEHTpasHM NojaM, KOju MpefcTaB/ba YCNOB OArOBOPHOCTU Y
06/1aCTV HAJTEXMX KPUBUMYHMX [efa, OCTaje HenpeuusaH, YMMe ce yrpoxasa MPUHLMN
MpaBHe CUIYPHOCTM 1 U3BECHOCTY Y MPaKTUYHOM peLuasary ciydajesa.?®

Y opHocy Ha nocTojehe cTawe y npakcu, yb6e/bvBO 3BYYM 3aMepka MO3HATOr
cyamje (Lord Bingham) ga 1 Hajsehu nowutosasial, common law cuctema nspaxasa Yyhere
Haj, YMHEHULIOM [a M HAaKOH CcefjlaM BeKOBa OfJlyuMBara HajBuLIa CYACKa WHCTaHua C
BpeMeHa Ha BpeMe M3HOBa pasmarpa CyOjeKTUBHW efleMEHT KPUBWUYHOI [efa yOucTBa,
JEAHOT 0f, HAJTEXMX U HajcTapujux 3n104MHa. OH MOCTaB/ba M MUTakbe 3aLUTO CYACKa npakca
He MOXe MocTUhM jeAMHCTBEH CTaB Y OBaKO BaXXHO]j MaTepuju. Ycnep OAcycTBa YBpcTor
npasuna nog UCTUM UM BeOMa C/IMYHUM OKO/THOCTMMA jeflaH cacTaB CYACKe MopoTe MOXe
0cno6oanTy, a APYrv 0CYANTU yunHmoua.?® ako ce y npaBy He MOXe CBe HOPMUpPATU U
YBEK je MOoXe/bHO ofpeheHa pellewa OCTaBUTU (hIEKCMOUIHUM, cnobodaH npocTop Yy
OKBMPY KOra ce nopoTa MOXe KpeTaTu Mpu Of/lyuuBawy Y MaTepuju KpUBUYHOI Aena
y6ucTBa Tpeba fa UMa ersakTHe rpaHuLe.?®® MojeanHun ayTopy yak npeanaxy npomeHy
CTPYKTYpe KpUBMYHOI fena youcTea MU Kpenparwe HOBE MHKPUMUHaUMje, youcTea gpyror
cTerneHa, y CAydyajy [a je YYuMHWnal, CBeCTaH pu3vKa HacTynmawa nocnegue.”®’ Oswu
MPUroBopu Cy Ha MeCTy, jep Yy ofapeheHVM cny4yajeBMMa ONTY)KEHU MOXEe pavyHaTu Ha

ycrex Xasibe 360r HaBOAHO MOrpeLLHe CyAnjCKe NHCTPYKLUMje 0 MojMy YMULL/baja, a MoXKaa

%% D, Ormerod /2011/: cTp. 109-110.

%65 M. Jefferson /2009/: cTp. 104.

%6 3. Horder /1995/: Intention in Criminal Law: A Rejoinder, The Modern Law Review, Ne 5, cTp. 678.
AyTopy Koju pasmaTpajy 60raTy pacnpaBy y OKBMPY HeMauke AOKTPUHE O NMOjMOBMMA YMULL/baja U Hexata,
Harnawaeajyhn fa ce HW OKO OCHOBHMX NWTarba He MOXKe MocTuhy carnacHoCT, CMaTpajy Aa COXeHOCT
TakBe aHa/M3e 6alla y CEHKY HegocTaTKe NOjMOBHOT ofpefvBatba YMULL/baja Yy EHIECKOM KPUBUYHOM MNpasy.
Mpema peynma jejHOT aHr10CaKCOHCKOT NucLa, NOrnef Ha HeucupnHy Aebaty HeMadke formatuike, Tpeba ga
OCHaXku jol Behe NoLITOBakbe common law NpakTUYHOr fyxa 1 Aa 61aroHaknoHo Tpeba rneaaTy Ha Herose
yecte cumMmnuduKaumje U Teopujcke HepaspaheHoctu. Bug. G. Taylor /2004a/: The Intention Debate in
German Criminal Law, Ratio Juris, Ne 3, cTp. 374.

%7 C. Fennell /1990/: Intention in Murder: Chaos, Confusion and Complexity, Northern Ireland Legal
Quarterly, Ne 4, cTp. 337-338.
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yonwTe He 6M uUMao u3rneda fa ce ONTYXXO6M CynpoTCTaBu XXanbom fa je KOHuenTt
yMULLI/baja jacHo ofpeheH.

KoHayHoO, BaXXHO je HanomeHyTun [a npensuhare 13BECHOr HacTynarwa 3abpareHe
nocnefuue He KapakTepulle CBe CnydvajeBe yMWLL/bajHe KpuBMUE. TO HUje LeHTpasHa
KapakTepucTMKa ymuLW/baja, jep Yy CUTyauuju Kafa ydumHunial, ocTBaperem 6uha
KpPVBUYHOI fena nocTwke oapeheHy CBpXy, Tj. uie 3a TUM Aa OCTBapu HEMnpaBO KakBOr
fennkra (To je UMb KOjU Xenu fa MOCTUTHE) He TPaKW Ce Aa Tako CHAXHO M3paXeH
BOJTYHTapUCTUYKN eneMeHT byzde npaheH cewwhy O CUTYPHOM HacTynawy nocneguue. Y
CYNpOTHOM MOrn0 6u gohu [0 ancypgHuxX cutyaumja; MHOTMM YYUMHUOUM Kojuma je 61o
UW/b Aa APpYror yCMpTe UK ra TELKO TefeCHO nospese 13bernn 6u o4roBopHOCT 3a TELLKO
y61CTBO aKo 611 Ce TPaXWO Aa Cy BUAM CBECHN CUMYPHOT HaCcTyMarba nocneauie.?*® Tako
OV yumHWnaL, Koju ApYror MWK >XMBOTa NyLHEM K3 BaTpPeHOr opyxja (WTo je 6uo
OCHOBHM LWb y4MHMOLA) Morao fa u3berHe OAroBOPHOCT ako ycne fa [OKaxe fja je
TO/IMKO /IO Y PYKOBaky BaTPEHUM OpPYXjeM, yCfied 4era CMPT WM Tellka TefiecHa
nospesa Huje 6uia M3BecHa, WM [a je yuymHWnay caMm MWUCINO Aa TO Hehe CUTYpHO
HacTynuTn.?®® Camo YKONMKO OCTBaper-e 3aKOHCKOF Onuca He MpeAcTaB/ba HemocpefHu
UW/b KOME YYMHWMNaL, CTpemu, ocnabsbeH eneMeHT BOsbe 3axTeBa [a Ha MHTeNeKTyaHOM

MnaHy NOCTOjW CBECT O FOTOBO CUIYPHOM HacTynatwy nocneauue. >’

Kao WTO ce M3 NpeTXO4HOr Aena pafa MOXe BWUAETW, Y EHINIECKOM KPUBUYHOM
rnpasy NOjMOBHO NOCTOje B BPCTe yMULLU/baja. JeaHa, Kaja yunmHunal, xohe 4eno 3ato WTo
je TO HEeroB OCHOBHM UWb WM CamO MNPETXOAHM CTagujym U CpeacTBo fa OCTBapu
HenocpeaHn LUWb, U apyra Kafja HeHamepaBaHa nocrneguua npeactas/ba roToBO CUrypaH
pesy/nTaT YYMHMOYEBOr MOHALLaHa, Koje je YCMepeHO Ka ApYroM uuby. Y feny Teopuje
npucyTaH je 1 pefak cTas fda oblique intent yonwiTe He NpefcTaB/ba 06/IMK YMULL/baja, Beh
[la Taj M3pa3 03Hayasa jeAHy Apyry (opmy CTakba CBECTM Y4MHMOLA KOja Ce He MOXe

n3jegHauYMTN ca ymuwsbajeM. lMojeagnHn ayTopy Cy 4vak Oocyaunv MnpoLluvpuBarbe nojma

%8 G, Coffey /2009/: cTp. 404.
%9 A P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 136.
1 R, Heaton, C. de Than /2011/: cTp. 59.
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YMULL/bAja M Ha Cy4aj HeXesbeHe a roTOBO M3BECHE MOCTeAuLie Kao He3aKOHWT YuH.”'
HacynpoT Tome, y BehHU Cy OHW ayTOpW KOju cmatpajy fa ce AVMPEKTHU U UHAWPEKTHU
YMULL/bA] HE MOry KBaHTUTATMBHO pa3nKoeaTW, jep 06e oBe mens rea opwme
MpefCTaB/bajy jacaH M3pa3 YUMHMOUEBOT HEMOLLTOBara NpeMa 3alTuheHom fo6py. 2"

Y 0fHOCY Ha €BPOKOHTUHEHTA/IHO KPMBUYHO MpPaBo, KOje Nnpasu pasnvky usmehy
AVPEKTHOT 1 €BEHTYa/IHOT YMULL/baja, eHIIECKO KPMBUYHO MPaBo Moj YMULLbaj NOABOAM
camMo CnydvajeBe [AMPEKTHOr YMULL/baja, WM 00/MKE KOjU Ce Yy HeMadkoj Hayuwu
obenexasajy NojMoBMMa (AUPEKTHW) yMULL/ba] NPBOr CTeneHa M (AMPEKTHU) YMULL/bA]
apyror cTeneHa.””® EBPOKOHTWHEHTAHM MOjaM eBEHTYasHOr ymuL/baja 06yxsaheH je
nojmom recklessness,>™ nako ce TV NOjMOBM He MOKManajy, jep je KoHLenT 6e30631MPHOCTM
n3rpahleH UCK/bYYMBO Ha OCHOBY WHTENEKTYa/IHOr efleMeHTa, [OK je carfawiasakbe ca

Moryhum 3a6parbeHnM nocneauLiaMa KibyuHa KapakTepucTiKa eBeHTyanHor yMuLL/baja. 2’

2 Bpp. A. P. Simester /1996/: cTp. 447.

22 Byp. J. H. Buzzard /1978/: ctp. 9; W. Wilson /2008/: cTp. 126; M. Jefferson /2009/: ctp. 94-95; A.
Ashworth /2009/: cTp. 173.

213 ), Wessels, W. Beulke /2011/: cTp. 82-84; U. Kindhauser /2011/: Strafrecht. Allgemeiner Teil, Baden-
Baden, cTp. 127. ¥ Hemaukoj nuTepatypy YMULLIbaj je Y CKnagy ca Bnafgajyhmum ydersem npobnemaTtunka 6uha
KpUBUYHOT fAena, Tj. YMULL/baj MpeAcTaB/ba Cy6jeKTUBHO ob6enexje 6uha (cy6jekTMBHO Guhe KpuBUYHOT
[lena) 1 Kao Takas je y CYLUTUHM (popMa NoHallaka. nak, n y HeMaukoj JOKTPUHM ce pas/ivKyje yMuULLbajHa
N HexaTHa KpuBMLa.

7% Nako je y HeMauKoj HayLW npegjaraHo fa ce no y3opy Ha common law Mogen npeasuay nojam
6e3063MPHOCTM Kao 3acebaH CTeneH KpMBULE, TU MPeAN03n HUCY HaULWW Ha WWPW OAjeK. JefaH og pasnora
3a TakaB 0f60jaH CTaB, MpemMa peynma aHr10CakCOHCKOr ayTopa, /IeXu Yy umkbeHnun fa Hemuy Hepazgo
NpUXBaTajy MHCTUTYTE KOjU HWUCY M3BOPHO HacTa/lM Y HUXOBOM BUCOKO CO(MCTULMpaHOM cucTemy. G.
Taylor /2004a/; cTp. 374-375.

Z® Nopaylie, y HeMaykoj NUTepaTypu He MOCTOjU jeAMHCTBEH CTaB Yy OAHOCY Ha MojaM eBeHTyanHor
YMULL/baja, U HE YK/bYUyjy CBa CXBaTakba MpUCTajatbe Ha MOCneAuuy Kao LeHTpasHy OA/IMKY OBOr 06/MKa
KpuBMLE. Vako ce HeMayKy ayTopu MOHOCE YMHEHWMLOM fa Y ancTpaKTHOj MUC/N HUXOB YCMEX HUKO He
Moxe ga Hagmawwy (Rofhirt), Teopujcka HacTojara fa ce Ay6r/be NPOHUKHE Y oppeheHy npobnemartuky
OTBOpWSIA Cy UWTaBy MafieTy pasMuMTUX pPasMULL/batba U YeCTO CYMpOTHWX MpPeAnora, 0f Kojux MHora
Hemajy BENMKU MPaKTUYHW 3Hayaj. OrpoMaH TPy4 HeEMadKMxX ayTopa Aa Ce LEefoBWUTO M3rpagu AormaTvka
KPUBMYHOT MpaBa YeCTO HMje MMao OfjeKa y CYACKOj Mpakcu, Koja ce KpeTana He3aBUCHO 0f TEeOpWjCKMX
pocturiyha. Bug. UVcTo, cTp. 346-347. Buwe 0 MNOjMy €BEHTYaSHOr yMULLI/baja M KpUTepujymMuMma 3a
yTBphMBake 0Bor 06/11Ka Kpuemue Bua. C. Roxin /2010/: O eBeHTyanHOM ymuLL/bajy, Npesog: V. Mapkosuh,
Crimen, Ne 1, beorpag, cTp. 5-17.
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3. YcnosHm ymnwsbaj (conditional intent)

Y Teopwju ce NOHeKa/ roBOpM O T3B. YCNIOBHOM YMULL/bajy (conditional intent).?”

OBaj m3pa3 obyxBaTa KOHCTenauuwjy Yy KOjoj yuuMHunal HamepaBa fa ocTBapu 6uhe
KPUBUYHOT [e/a caMo YKOJMKO Cy UCTYHEHW YC0BM KOje OH o4ekyje,?”’ Hnp. npoBasbyje
y CTaH xoTehu fa ofy3me Heke AparoueHOCTW, anv Moj, YCI0BOM fAa TakBe AparoLeHOCTy
Hahe y cTaHy. OnwTe Npasuo je Aa ce 1 TakaB YCMIOBHU (YCNOB/bEHN) YMULL/baj cMaTpa
ymuLL/bajem. 2’

3aHnMbMB je jegaH cnydaj U3 npakce (R v Eastom [1971]) y KoMe ce nocTaBuio
nuTakbe MOXE NI YC/IOB/bEHW YMULL/bAj Y rope HaBefeHOM CMUCY OUTK [OBO/baH OCHOB
3a MOTBPAY OArOBOPHOCTW. YuuHWNal je 3a Bpeme (uIMCKe npojekunje y jedHOM
6rockony NpMMETUNO Aa je XKeHa Koja je ceaena y peay ucnpef wera octaBuia CBojy TallHy
Ha ceauwTy n3a te. OH je KPpULLOM Y3e0 TallHy, a/n je BUAEBLUW Aa Ce Y H0j He Hanasu
HULWITa BPeAHO WTO 61 MOrao Aa ofy3Me, BpaTMO Ha MeCTO rie ce Hanasuia. Y cTeapw,
YUMHWUAIAL, je yMnao y 3aMKy, NOLUTO je XXeHa paguna 3a Noanumjy 1 TalHa je Tpakom buna
Be3aHa 3a 3r/7106 HeHe pyke. YunHunal, je ocyfheH 3a Kpahy, anu je y >XanbeHoMm NocTynKy
TBPAMO Aa KO Hera Huje noctojasa Hamepa fa nuie o4 Kora cTeap o4y3vmMa TpajHO NLLIK
BNaCHMYKMX oB/alherba Ha CTBapu, LUITO NpeacTas/ba GUTHO 06enexje KpUBMYHOT dena
Kpahe. AnenaunoHun cyj je YCBOjMO Herose XanbeHe HaBofe M 0Cno60a4Mo ra je onTyx6e,

cmaTpajyhu fia He MOXe fia 04roBapa 3a nokyLuaj kpahe.?”® OBa oanyka je 6una npeamet

2% ¥ HemauKkoj nuTepaTypyn oBaj n3pa3 (bedingter Vorsatz) ce MoHekaf KOPUCTM 3a EBEHTYaTHN YMULLbA].
Bug. G. P. Fletcher /2000/: cTp. 454.

M K. Campbell /1982/: Conditional Intention, Legal Sudies, Ne 1, cTp. 77.

2 W. R. LaFave, A. W. Scott /1986/: cTp. 222; A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo
/2010/: cTp. 139. MpMCYTHO je M MULLBEHE Aa Ce Y WM3BECHO] MEpW CBakKM YMWLL/baj] MOXEe cmaTtpaTu
YCNOB/BEHMM, jep TOK Agorafjaja MoXKe YTMLATU Ha yYMHMOLA Aa u3MeHun cBoj nnaH. Bug. K. Campbell /1982/:
cTp. 89. Mogen KpuBMYHOI 3aKOHWKa M3pUUUTO perynuile oBo nutake (8 2.02[6]). Mo npasuny, u T3B.
YCNOB/bEHN YMULL/ba) he 3HAUMTV NOTBPAY CKPMB/LEHOT MOHALLAHa, anv NoA oApeheHM OKO/THOCTUMA MOXKE
N UCK/bYUNUTY OArOBOPHOCT. To he 6UTK cnyyaj kafa je noHallarmbe YYMHUOLA BE3aHO 3a YCOB KOju y CTBapu
He MpefCTaB/ba NOBPELY WM YTPOXaBake 0f KOjUX MHKPUMMHALM]a MHaYe WTMTW. HNp. YKOMKO yunHWUMaL
3aCHyje npuTtexxare Ha ofpefeHOj CTBapuW 3a KOjy Huje curypaH Kome npunaga, anv Hamepasajyhu ga je
BpaTV BNAaCHMKY aKo Ce MOKaXKe Aa TO Huje werosa cTeap. Bug. W. R. LaFave, A. W. Scott /1986/: cTp. 222-
223.

219 K . Campbell /1982/: cTp. 78.
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CHaXXHE KpWUTUKE, M BP/O 6p30 je 03HayeHa Kao /oW MpUMep Koju He Tpeba crneguTw.
CmaTpaHo je fa je ocnobahajyha npecyga pe3yntar norpeLlHe nNpoLeHe cyaa y 0fHOCY Ha
NCMYHEHOCT 06jeKTUBHUX W CYOjeKTUBHUX efieMeHata Ouha KpuBuYHOr fena Kpahe.
OCHOBHM je 3aK/by4yaK [a je yumHual, ofy3eo CTBap W fAa je y TOM TPeHYTKY Kof Hera
NMoCTOjao YMULL/ba] HEOMXOoMaH 3a MoCcTojare fAena, Tako [a YUMkeHuLa WTOo je YYnmHuIaL,
BpaTMO CTBap He [OTW4Ye HEroBY OArOBOPHOCT, jep je Aeno NpPeTxo4HO (hopMaiHO
[OBpPLLUEHO. VICTaKHYTO je 1 fa 61 61no cacBMM HENPUXBaT/bMBO fAa Ce 403BOMN YUMHMOLY
KOju je ycrnocTaBMO NpuUTeXake Ha CTBapWy fAa 3af4pXXM NpaBo Aa je BpaTh HakKOH LUTO
NpoLeHN teHy BpegHocT.?® Hekonnko rogvHa kacHuje y apyrom cnyuajy (R v Walkington
[1979]) koju je 3a npeAMeT MMao KpuBMYHO fAeno nposasHe Kpahe (burglary) cyg je
cmaTtpao fa je 3a 0OBO KPUBMYHO [e/10 AOBO/LHO fa YumHunaly HeosnawheHo yhe y Tyh
3aTBOPEHM MPOCTOP Ca HaMEPOM [a YHYTpa HeLTo yKpage (4ak 1 nof yCnoBom fa npoHahe
HEWTO BpeAHO Ofy3nMMarba), Tj. YC/IOB/bEHW YMULL/BA)] je MpPWM TakBMM OKO/IHOCTMMA

[10BO/baH pasfnor 3a notepay Kpusuue.”*

4. YmMnwsbaj u Hamepa

Y 6uhy nojeAMHMX KPUBUYHMX fefla OCMM yMULL/baja 3aKoHofaBal, npeasuha u
KakaB [OATHU CYyOjeKTUBHMW e/IEMEHT, KOju Ce Y eBPOKOHTMHEHTA/THOj KPUBMYHOMPABHO]
Hayuu TpaguuMOHa/IHO O3Ha4vaBa M3pa3om Hamepa (Absicht), n koju ce He OofHOCK Ha
obenexja o6jekTMBHOr 6uha, Beh Ha Heke Aarbe NocneauLe, U3BaH CaMor KPUBUYHOT
Henpasa. Kof TakBUX KPVMBWMYHMX Aena, CBECHO W BO/bHO OCTBapetbe efieMeHarta Hernpasa
Hehe mMpeacTaB/baTM KaXKmMBO MOHAWLawe, YKOMMKO KO Y4YuMHMOLA Huje nocTojaia
ogroeapajyha Hamepa. Cy6jeKTMBHU €NeMEeHT TakBUX KPUBUYHUX [ena He YMHU camo
yMuULW/Bbaj (KOju ce MpocTMpe Ha 06jeKTUBHe enemeHTe 6uha KpuBMYHOr fena), Beh u

Hamepa f[a Cce MOCTUFHe HEeKM UMb KOjU He MpeAcTaB/ba A€0 OGjeKTMBHOr CyncTpaTa

%0 | Koffman /1980/: Conditional Intention to Steal, The Criminal Law Review, cTp. 463-465.
81 K. Campbell /1982/: cTp. 79-81.
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HenpaBa.”®” Vako ce y Halloj nuTepaTypu M3pa3 intent (intention) 4ecTo NMpeBOAM Kao
Hamepa (Mafa je OBaj Mojam 3anpaBO MPaBHW CUHOHWMM €BPOKOHTUHEHTA/IHOI KOHLEeNTa
yMULLbaja), MOHEeKaL W y3 TBPAHY Aa aHr/I0CaKCOHCKO KPVMBUYHO MPaBO YOMwiTe U He
npaBsun pasnnky uaMehy ymuLl/baja 1 Hamepe, Y aHr/10CakCOHCKOj CTPYYHO] inTepaTypu ce
3a 0Baj 06/IMK CYbjeKTUBHOI efleMeHTa KOMe je CBOJCTBEHO ycMmepaBare Ka ofpefheHoM
pe3ynTaTy Koju He AOTUYe actus reus, ynotpeb/basa uspas ulterior intent.?®

Hamepa He mopa 6UTK OCTBapeHa, aM OHa Mopa MOCTojaTh KOA yumHuoua fa 6u
cy6jeKTMBHO Ouhe KpuBuYHOr fena 6wMno notnyHo. [locTojakbe Hamepe Mnojayasa
CYOjEeKTUBHM €NEeMEHT, N OHa je NPaKTMYHO HEeCrojuBa Ca KOHLENTOM €BEHTYalHor
yMULL/baja EBPOKOHTUHEHTATHOT KPMBUYHOT MpaBa WM aHrI0CaKCOHCKMM nojmMom oblique
intent, KoL Kora je TeXWLWTe Ha WHTEeNeKTyaslHOM efeMeHTy. Hamepa nojayaBa BO/bHU
efleMeHT yMULL/baja 1 300 Tora YMHW TakaB CyGjeKTVBHU OLHOC YYMHMOLA NpemMa feny

HajByLLe NPeKOP/bUBUM.

5. ¥Ymuwrbaj v nobyge (MoTmsm)

AHII0CAaKCOHCKO Y4etse O CyGjeKTUBHOM eneMeHTy KPWUBMYHOT [ena jacHo
pasfnKyje 06/MKe KPUBMLE Of MOTMBA KOjU Cy MOKPEHYMN YUMHMOUEBO MOHALLIAHbE.
MoGyda MpeAcTaB/ba Y3POK pafbe, YHYTPallkby UMHEHWLY KOja je MOKpeTau sby/CKe
fenatHocT.®®* OcHOBHO je npaswno fga nobyge, 6e3 0631pa Ha TO Kako Cy MOPaIHO

BPEAHOBAHE, He YTUYY Ha MUTake KPMBMYHE OAroBOPHOCTM (Nobyde HWUCY [eo mens rea

82 3. Horder /2003/: Crimes of Ulterior Intent, Harm and Culpability, (ed. A. P. Simester, A. T. H. Smith),
Oxford, cTp. 154. Kao npumMep AennkTa Ymju 3aKOHCKM OMUC CafpXXn HELLTO BULLE 0f, YMULL/baja HaBOAW ce
KpMBUYHO aeno burglary. Henpaso (actus reus) 0Bor KpMBUYHOT Aena YMHM HeoBnalwheHOo ynaxewe y 3rpagy
(as a trespasser), av he A4eno noctojaT camo ako y4ymHuaal nocTyrna y Hamepu fa HakoH HeoBalheHor
ynacka y Tyhe MpocTope 0CTBapy HEKO 0f TauyHO oapefeHnX KpuBMYHUX Aena. OCTBapere CBUX 3aKOHCKMX
obenexja TOr APYror KpUBMYHOI [efla He YMHU HenpaBO NpoBajHe Kpafe, Koje ce CBOAM CaMO Ha
He[03B0/bEHO YyNaxeke Y Tyh npocTop. D. Ormerod, K. Laird /2015/: cTp. 149.

%3 cTo; N. Padfield /2012/: cTp. 51. MoHekas ce ynoTpe6/basa 1 uspa3 further intention. Bua. R. Card
/2010/: cTp. 89.

%% M. Wasik /1979/: Mens Rea, Motive, and the Problem of ,, Dishonesty* in the Law of Theft, The Criminal
Law Review, cTp. 544.
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enemeHTa), Beh NpeAcTaB/bajy BaXaH KPUTEPUjyM Ha NnaHy ofMepaBarba KasHe. 2 MocToje
MMNaK U M3y3euM Of, OBOF OCHOBHOT MPUHLMMA W MOMYT pellerwa Of Kora nonasv u
eBPOKOHTUHEHTA/IHO KPVMBUYHO MpaBo, NobyJa MOXe MpeAcTas/baTu GUTHO obenexije
[eNVKTa, 0/} Ynjer NocTojarba 3aBUCK 1 UCMYHEHOCT 3aKOHCKOT OMMCa KPUBWMYHOT fena y
unje 6uhe je yHeT 0Baj Cy6jeKTBHU eneMeHT.?*® Y npakcy fodylue NocToje ciyyajeBn y
KOj1Ma Cy CY/0BM, 360r NMO3UTUBHE MOTUBALWjE YUMHIMOLA, ENaCTUYHO TyMaunu 06aBesHe
efleMeHTe HerpaBa W KpuBMUE, Kako 6W onpasfanv ocnobahajyhy npecyay 36or
HeMOryhHOCTM MoaBoherba YMHEHMYHOT CTarma Mo 3aKOHCKY Aucnosvuujy. Bpno je
BEPOBATHO Aa 61 npakca 6una Apyraunja y cnyyvajy HeraTMBHO BpeaHOBaHWX nobyaa.”®’ Y
Hamepy fa W36erHy ocydy 360r MO3UTMBHE MOTMBALMje YYMHMOLA CY0BM Cy YecTo
MOrPeLLHO MCK/bYUMBAIN HETOB YMULL/BAj, YMECTO Ja Herupajy nocTojawe Aena
MO3MBarbeM Ha MpUMeHY HEKOT OCHOBa MCK/by4erwa NocTOojarba MPOTUBMPABHOCTY WM
kpueuLe.”® HapasHo fa je TO y A06poj Mepu 3acnyra Tymauewa npasuna o nojmy
ymuwbaja 13 Beh nomeHytux cnydajea (Moloney, Woollin) 1 nocneamMua craea fa

%5 By, E. M. Chiu /2005/: The Challenge of Motive in the Criminal Law, Buffalo Criminal Law Review, Ne
2, cTp. 663.

% TakaB je npumep TeXux 06/MKa MOjeAMHWUX KPUBMYHMX fAena (HNp. oHWx npegsuhennx Crime and
Disorder Act-om [1998]) HakoH amaHAMaHa Koje je aoHeo Anti-Terrorism, Crime and Security Act [2001].
Hnp. nojeanHn genukTy nonpumuhe 06unyje Texke KBanuguKaumje yKOIMKO je yuMHunaL, Ucnosmmno MpXXby
N Henpujate/bCTBO Npema NacvuBHOM Cy6jekTy, npumMepa pagn NPUNagHWKY HeKe pacHe WaW BEpCKe rpyne.
Mobyna Moxe npefcTaB/baT 06enexje M OCHOBHOI 06/MKa KPMBUYHOT Aefa, Kao LUTO Mokasyje npumep
KpuBuuHor fena kpahe (theft), n mensrea enemeHT dishonesty. R. Heaton, C. de Than /2011/: cTp. 63-64.

%7 YcTo.

%8 y cnyuajy Ahlers [1915] Hemauku KOH3yn y Benukoj BputaHujin onTyxeH je 3a yMULI/bajHO noMarawe
Henpujatesby KpyHe, jeaHy (opmy Beneusfgaje, 360r Tora LUTO je HaKOH 06GjaBe paTa Momorao nojeauHuM
ApXaB/baHMMa Hemauke ga HanycTe Benvky bputaHujy. Mnak je cMaTpaHO Aa Heros ymuLL/baj Huje 61o ga
npyXu nomoh HenpwujaTesbCKoj CTpaHu, Beh Aa je BPLIMO CBOjY KOH3YNCKY AY>XHOCT. CanyaH je npumep u3
nepunoga [pyror ceeTckor pata (Steane [1947]), kaja je jefaH OpPWTAHCKW Ap)KaB/baHWH CTaB/beH MOA
ONTYXX6Y 3a Benemsgajy 360r Tora LUTO je eMUTOBAO HeNpujaTe/bCKy nponaraHgy 3a Bpeme pata. OneT je
3aK/by4eHO [ja Y HeroBoM MoHallaky He MOXE Aa Ce MpenosHa yMULWLbaj YCMepeH Ha NoMoh HenpujaTtessy,
MoLwTO je CBE TO YYMHMO Y Hamepu da cnace CBOjy mopoguuy v cebe og ynoTpebe (m3aM4KOr Hacu/mba U
mMoryhHocTn fia 6yae nocnat y KOHUeHTpaumoHu forop. S. Parsons /2000/: cTp. 15; R. Heaton, C. de Than
[2011/: cTp. 54; M. Jefferson /2009/: cTp. 91-92. Y nutepaTypu ce TBpAM Aa je cyf y oba ciyyaja noMeLLao
KaTeropuje ymuwi/baja U MOTKBa, jep MaKo ce MOXKe TBPAWTY Aa je npaBu Lu/b yunHuoua 6no ga gocnegHo
OAroBOpY CBOjOj AY>KHOCTM, WM Ja chace CBOjy MOPOAMLY, OH je 3Hao fa Yy OCTBapeky TOr Lu/ba Mopa
npegy3eTn pagky KOjOM ce ocTBapyje mnomoh Henpujatesby. TEOPUjCKM UMCTUMje peluewe 6una 6u
ocnobahajyha npecyaa 360r NpMMeHe HEKOr OCHOBa KOju onpaBAaBa Y4MHMOYEBO NoHalawe. R. Heaton, C.
de Than /2011/: cTp. 55.
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MOPOTHULM HUCY ancoslyTHO Be3aHW CaMO 3a OLeHY CTarba CBECTM YUMHMOLA MPUIMKOM
npoLierbrBara Cy6jeKTUBHE CTpaHe fena. Mako 61 ce 0BakBO Of1y4mBaHe MOI/10 JOBECTU
y Be3y ca CTaBOM fa je 3a yMWLUbaj U KpuBULY NOTPEOHO HELWTO BULle 0f MyKor
MCUXMYKOT OAHOCA YYMHMOLA Npema Aeny, U CTora HaroBellTaj HOPMAaTUMBHOI KOHLeNnTa
KpMBULIE, YMHWM Ce UMaK fAa je TO npe pesyntar creumpuyHor HaumHa npecyhewa y
KPVUBUYHMM CTBapMMa, Y KOjiMa 0 NuTaky KpUBHLE oa/1yuyje He cya, Beh nopoTa.”®

AHI/IOCAaKCOHCKM ayTopy YecTo He cxBaTajy ogpeheHy npobnemaTtuky Ha HauuH
Kako je TO yobuyajeHo y Hayuu 3eMasba KOHTMHEHTa/IHe EBpone; HeaocTaje UM pasBujeHa
Jormatumka, usrpaneHa nax/brBO N OKO HAJCUTHWUUX MUTawa, Ma HUCY peTke cuTyauuje
Kaja 13 yrna npasH1Ka 06pa3oBaHor y fyxy eBPOKOHTUHEHTA/HOT MpaBa, aHrI0CaKCOHCKM
NPUCTYN n3rnega NPUINYHO NOjeAHOCTaB/bEH, a MOHEKas U norpellaH 360r HeJoBO/LHOM
pa3fIMKoBaa PasINUMTUX MHCTUTYTA KOjU YMHE CMIOXKEeH cucTem onwTer gena. To je
OuUMrNeAHO Ha MpUMepy MOTMBA, KOjU Y EBPOKOHTUHEHT/IHOM KPUBUYHOM MNpaBy
npeacraB/ba BaXHY OKOMHOCT MPWIMKOM OfMepaBarba KasHe, ain Yy MOjeavHUM
cy4yajeBUMa YMHU M BUTHO obenexje cybjeKTUBHOr 6uha. Tako je Yy eHrneckoj npakcm y
nojeiMHUM C/lyYyajeBUMa MOTPeLIHO HermpaHo MocTojake ymulsbaja 360r ofpeheHe
nobyge UM MOTMBA KOjW Cy YYMHMOLA MOTaKM fa npeay3mMe noHatlarwe onmncaHo 6uhem
KpMBUYHOr fena. M ymecTo ga ce OAroBOPHOCT MCK/bYYM Ha HMBOY Hemnpasa, MpPYMEHOM
HEKOr OCHOBa OnpaBfatba, WM YakK M KPUBMLE an y3 Apyraydujyu npuctyn, pellere je
MpPoHaheHo y NPOCTOM NOTMpPaky YMULL/bajHOT OAHOLLEHa Npema obenexjuma gena. Minak,
M3BECHO [AOrMaTCKO OnpaBjake 3a OBakaB CTaB MOXe Ce MNpoHahv n Yy cuctemy
€BPOKOHTVMHEHTA/IHOI KPUBWMYHOI MpaBa, YMMe OW Cce Hausrnes BenvKa pasinka vy
npucTyny AOHEeK/e penatuBu3oBana. Haume, mMorsio 6w ce TBpaUTU fa je (Y cknagy ca
HOPMAaTVBHUM KOHLENTOM) YMWLLU/baj HervpaH 360r Henoctojakba WCTUHCKE HeraTvBHe
Bo/be. Kof yumHmoua He MOCTOjU KPUMMHa/IHA BO/ba OHOI KBA/IMTETA KOja KapakKTepuLue
jeaHor TUMUYHOT YYMHMOLUA Y OAHOCY Ha KOHKPETHO feno.

KoHauHo, ogrosapajyha MoTuBauuja je OuTaH efieMeHT BenMkor 6poja OCHOBa

NCK/bydera MocTojawba KpumBuyHor fena (defences). lNpumep je HyxHa opbpaHa u

%D, Ormerod /2011/: cTp. 111-112.
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CYOjEKTUBHW eNleMeHT of6pambeHe BOsbe, Tj. yUuMHUIaL, ocTeapyje 6uhe KpMBMYHOT fdena
pagrOoM Koja je ycMmepeHa ynpaBo Ka 0f6ujaky MCTOBPEMEHON NPOTMBMPaBHOr Hanaga, a

He Y HEKOM [|pyroM Ly (BpLUeHa KpuBMYHor gena).”®

6. HaunH yTBphKMBarba ymuLl/baja

3a yTBphMBarbe ymuLsbaja KOPUCTU Ce CYOjeKTUBHO MepWUo, Tj. PefieBaHTHO je
CTarbe CBECTW caMor yumHmoua.”* MehyTmM, ¢ 063MpOM Ha TO fAa YYWMHWNAL, Y CBOjOj
oa6paHu peTko MoTephyje Aa je YMWLbajHO nocTynao,?®? nokasvBatbe Cy6GjeKTUBHOT
efleMeHTa je yrnaBHOM MoBe3aHo ca 6pOojHUM noTellkohama ¥ YecTo Ce BPLUM Ha OCHOBY
aHanm3se 006jeKTUBHMX OKOTHOCTHK, Tj. NOHaLLakba yYMH1oLa y AaTuM OKO/IHOCTVMA, U3 Yera
ce 3aK/byuyje O MPUPOAW Cy6jeKTMBHOT OfHOCA yuMHMOLA npema deny.?® Uy Takeum
C/y4yajeBUMa YBEK je HACTOjate YCMEPEHO Ka MPOHanaeky rpaBe CANKe CYOjeKTUBHE
cthepe yumHMOLa, Tj. 0Baj CTeMeH KpuBMLE Ce He YTBphyje Ha OCHOBY KakKBOI Mepuia
CKOBAHOT M0 06jeKTMBHOM Kaslyny 1 eBeHTYa/HOM MOHallaky MPOCeYHOr, pa3yMHOr Uau
NaXX/bUBOT MOjefnHLA.

Mpema jegHoM npepsiory oanyyyjyhu kputepujym 3a yTephuBarbe ymMuLLI/baja je
MoCTaB/batbe MUTaka fa M 61 yumHunal CBOje MoHallake OLEHMO HeycrewHuM ja je
ofpeheHa nocneguua msoctana (test of failure). AKo 6M yumHuMNaL, CBOje UMHbere WK
HeUMHbeHEe CMaTpao yCnesnum 1 fa He HacTynu ogpeheHa nocneguua, cMatpahe ce fa oH Ty
nocneguuy Huje obyxsatuo CBOjUM yMuLl/bajeM. VI 0BpHYTO, YKONMKO 6e3 HacTynawa

rnocneauLe 1 yKynHo noHalate Huje NocTUI/IO CBOj LW/, TO je MOTBPAA Aa je YumHunay

20 3. Dressler /2001/: cTp. 121; R. Heaton, C. de Than /2011/: cTp. 64. Bug. W. Bykosuh /2011/: O
CybjeKTBHMUM 06enexjuMa NpoTMBNPABHOCTU Y KpUBUYHOM npasy, AHanu MpasHor thakynTeTa y beorpagy,
Ne 2, Beorpag, cTp. 122-141.

#1 3. Dressler /2001/: cTp. 120.

%2 G, Coffey /2009/: cTp. 395.

28 \W. R. LaFave, A. W. Scott /1986/: cTp. 238.
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XTe0 0CTBaper-e NocneauLe 1 fAa je y OAHOCY Ha kY NOCTYMao yMULLbajHO.>** MehyTum,
0Baj TECT je OrpaHUYeH camo Ha yTBphMBatbe AMPEKTHOT YMULLIbaja. 2>

YMULWIbaj Ce HUKah He MpeTnocTaB/ba M TY)KUNAWTBO je AYKHO Ja JOKaxe
MoCTOjatbe TPaKEHOr CYOjeKTMBHOI efleMeHTa BaH pasymHe cymme (beyond reasonable
doubt).**® Vnak, y cnyuajy DPP v Smith [1961] cya je mowao of npeTnocTaske fJa
ymMuLWsbaj Tpeba 06jeKTMBHO MpouewmBath, npuxeBaTajyhm Kao HeobOpuBY MpaBHY
MPeTNOCTaBKy [Ja YYMHWNAL MMa YMWLW/baj Y OAHOCY Ha MNPUPOAHY W BepoBaTHY
(OueKkMBaHy) MocneAuLyy CBOF MOHaWama.>® Y oBOM cnyuajy, o4 yunMHWoLa Koju je
yrnpae/ba0 MOTOPHUM BO3W/IOM Y KOMEe CYy Ce Hanasune yKpafeHe CTBapu, 3aTpaXKeHOo je Of
CTpaHe nonnyajua fa ce 3ayctaBu. YMeCTo Tora, yumHunay, je 4o4ao rac v nonuuajaw, Kojm
Ce MPUC/IOHMO Y3 ayTOMOGMA, Hallao ce Ha NyTy ApYror Bo3wna, Koje ra je ycmpTuno.?®
YuuHunay, je y nocTynky TBPAMO fa je CBe nocneavua cnydyaja, jep Huje BUAEO fa ce
nosimuajaw, 0CIoHMO Ha BO3WJIO, Kao M fa je heroa Hamepa 6vna camo fa noberHe, a He ja
apyror nospean. Ha Kpajy, ocyheH je 3a Telko y6ucTBo, nowTo je Jom nopaosa ycBojuo
MOMEHYTY MPEeTNOCTaBKy. YMeCTO CTawa CBECTM Y4MHWMOLA, MNpefHOCT je fata
06jeKTUBHOM Mepuny — WTa 6u pasymaH YoBeK y MO3UUMjU YumHMOLA NpesBuAe0 Kao
NPUPOAHY 1 BEPOBATHY Nocneauuy npedyseTe pajwbe. YKONNKO 61 npema TOM CTaH4apAay
pasymMaH nojefuHal, npeisuae0 CMPT WAW TeLKYy TenecHy MoBpeay Kao MNPUPOAHY W
BepoBaTHY nocneamuy CBOM MOHallaka W yYuMHWNaY ce cmatpa KpvBMM 3a OHO LWITO je

npoy3pokosao.?*

24 R. A. Duff /1989/: cTp. 77; A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 128.

%5 By, A. W. Norrie /1989/: Oblique Intention and Legal Politics, The Criminal Law Review, cTp. 796. 3a
KpuTuKy BUA. A. P. Simester /1992/: Paradigm Intention, Law and Philosophy, Ne 3, cTp. 256-262.

2% A P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 139.

27T A, P. Simester /1996/: cTp. 445. Ha cnvnuaH HaumMH Mpcku 3aKoH 0 KpMBMYHOM npasocyhy u3 1964. rog,
npegsuha obopvBy NpaBHY MPETNOCTaBKY Aa YUMHWMAL, YMULLBbAJHO MOCTYNa Y OAHOCY Ha MPUPOSHY W
BEpOBaTHY nocneamuy ceoje pagme. Buiwe o Tome Bug. G. Coffey /2009/: cTp. 408-412.

2% M. Molan, D. Lanser, D. Bloy /2000/: cTp. 62.

2% N. Haralambous /2010/: cTp. 53. W y cnyuajy Hardy v. Motor Insurers Bureau [1964] 3ak/byueHo je ga je
yunHUnay, ,,Mopao NpeaBWAETY, Y TPEHYTKY Kaja je npeays3eo pagwy, Aa he moBpeanTn apyrora, 1 fa crora
Kof tbera noctoju ymuwsbaj.* A. P. Simester /1996/: cTp. 445. C/IMYHO je peLueHo Uy aMepuykoM cny4ajy
Sandstrom v. Montana [1979]. Mako je yuynHWnay, y NnpBOCTENEHOM MOCTYMKY ocyfeH 3a yoncTeo, BpXoBHU
CY/A je YKMHYO npecyay 360r Tora LWTo je NopoTHUUMMa 6una ynyheHa cMepHULUa Aa ce y CKnagy ca 3akOHOM
npeTnocTae/ba Aa je y4mHunal, Noctynao YMULL/bajHO Y OAHOCY Ha yobuuajeHe nocneavue CBOr BO/bLHOT
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Ha Taj HaunH je Mepnno TUNMYHO 3a yTBphMBatbe HexaTa, CTaHAapA pa3yMHe 0cobe
npu noctojehM OKOMHOCTMMA, MpeHeceH Y moapydje ymuwbaja,>® umme je HerupaHo
[ejcTBO 3abnyfe O peneBaHTHMM OKOJIHOCTMMAa M 3aHeMapeHO CTBApHO CTake CBECTU
YUMHMOLA. YUMHWNAL, je KPUB 3aTO WITO OV HEKO Nak/bUBUjU Of Hera fApyrauvuvje
nocTynuno. Mako je HecropHO Aa 06jeKTMBHA CTpaHa [e/MKTa CNYyXW Kao nog/ora 3a
NCNUTMBaKE CYGjEKTUBHOI OAHOCA YUMHMOLA Npema Aeny, He cMe ce 3abopaBuTn aa je y
mMaTepuju ymuLL/baja jeAnHo Of 3Hadvaja yHyTpalliba YCMEepPeHOCT KOHKPETHON, a He HeKor
3aMULL/bEHOT yyMHMoUa. HenpuxsaT/bMBOCT 0Be ofnyke [loma nopgosa 6p30 je HaBena
3aKOHO/aBLa fja MHTepBeHuLLE Y 0BOj 06/1aCTW. Tako je 3aKOH 0 KpUBMYHOM Npasocyhy u3
1967. roa. (Criminal Justice Act) npeasnaeo aa cyd (Mnm NnopoTa) HMje Be3aH HeO60pMBUM
[OKa30M ymuL/baja Y CUTyaluju HacTynawa MPUPOLHUX WM BepoBaTHMX Mocneamua
(nocmaTtpaHuxX M3 yrna Hekor gpyror), Beh fJa CBe peneBaHTHE OKOMHOCTU KOHKPETHOr
Ccnyyaja NpeAcTaB/bajy OCHOB 3a cys o Kpusuu. >

Nako cy cBu Bogehu cfy4yajeBu Yy Kojuma je CYACKMM NyTem pasBujaH nojam
YMULL/baja 32 NpeaMeT KpUBMYHOMPaBHE CTBapV UMai KPUBUYHO A€o Y6ucTBa, **% rotoBo
je onwiTK cTaB fja ycBojeHa AeunHMLMja YMULL/baja Y OBUM ClyyajeBrMa MMa jefIMHCTBEHO
Ba)KEHE Yy MaTepuju nocebHOr fena, Tj. MPUMEH/bMBA je Ha CBa YMULU/bajHA KPUBMYHA
fena.3®

KoHayHo, BaXXHO je HanomeHyTu aa je 2006. roa, ycnen HemoryhHocTn fa ce y
npakcu CTBOPM jeflaH KOXepeHTaH W CTalaH CUCTEM CMepHMUa 3a YTBphuMBare Mojma

ymuwbaja,*® of cTpaHe Komucuje 3a npaBo MpeasioxeHo Aa ce oBa (hopMa KpuBMLE

noHalllakba, jep Ce Ha Taj HayMH KpLIM YCTaBOM MOCTaB/bEHW 3aXTeB fa TyXunal mMopa [oKasaTu CBe
enemMeHTe KPMBMYHOT Aena BaH pasymMHe cymibe. Bug. W. R. LaFave, A. W. Scott /1986/: cTp. 225-226.

390 MpeTnocTaBka fa Ce YUMHUOLLY MOXe ypauyHaTu y YMULL/baj U NocneauLa Koja je npupofHa (oueknBaHa)
nocnefunua HeroBor noHallamwa je of cTpaHe MojeguHMX ayTopa O3HayeHa kao 6ecMUCNeH NOKyllaj fda ce
HexaTHa Aena TpaHcgopmMuLly y ymuilbajHa. Bug. G. H. Gordon /1975/; cTp. 368.

%1 G, Williams /1978/: The Mental Element in Crime. The Law Commission's Report No. 89, The Criminal
Law Review, cTp. 589; N. Haralambous /2010/: cTp. 53.

%02 G, Coffey /2009/: cTp. 395.

%03 N. Lacey /1993/: cTp. 628; R. Heaton, C. de Than /2011/: cTp. 60; R. Card /2010/: cTp. 83. Unak, y
cnyyajy Woollin jegaH of cyauja (Lord Steyn) je M3Heo CBOje 3anaxare fAa Mojam intent Hema Hy>KHO
WCTOBETHO 3Hauyete Y KpMBMYHOM npasy yonwTe. Bua. S. Parsons /2000/: cTp. 12; A. Ashworth /2009/: cTp.
176; D. Ormerod /2011/: cTp. 114.

34 G. Coffey /2009/: cTp. 404.
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(hOPMaIHO M 3aKOHCKK ogpean. Mpu Tome je nojaM AUPEKTHOr yMULL/baja NPeasoXkeH y
CKnagy ca nocTtojehMM, HECnopHMM CTaBOM, [a OBaj O0O/MK KpuBMULIE MOCTOjU KOf
YyUmHMoLa Koju xohe 3abpareHy nocneguuy, AOK je MojaMm Apyre BpCcTe YyMuL/baja
(MHOVMPEKTHU YyMULL/baj) Ha NMHUjK Bnadajyher ctaBa y CYACKOj Mpakcu: nopota Mo>Ke
3aK/by4MTI NOCTOjakbe 0BOr 06/MKa KPMBULE KO YYMHMOLA KOjU je CBecTaH Aa he roToso
CUTYPHO OCTBapUTK 3abpareHy nocneamuy. Buamn ce ga Komucuja npegnaxe pellere Koje
je y mefyyBpemeHy noctano Bnagajyhe y npakcu.3®

7. BpeMme yTBphuBarba ymuLLbaja (reHepanHu ymmirbaj)3®

Y aHrnoCcakCOHCKO] nuTepaTypu ce, Kao yoCTa/ioM U Yy 3eM/baMa KOHTUHEHTa/IHe
EBpone, yobuuajeHO rosopu O npuHUMny noaydapawa (principle of coincidence)
06jeKTMBHOI 1 CYOjeKTMBHOI efiemeHTa. Mens rea Kao Cy6jeKTMBHA MpPeTnocTaBKa
KaXXHMBOCTM YTBPRyje ce y O0fHOCY Ha O0O0jeKTMBHE eneMeHTe actus reus-a y Bpeme
npefy3vMara padre u3Bpluewa.>’’ OBaj YCMOB je MCMyHeH YKOAMKO KO Y4MHMoLa
KpPMBMYHOI [ena y Bpeme Mpefy3umara pafrwe M3BpLUeHa MocToju ogrosapajyhn
Cy6jeKTVBHM eIeMeHT, YaK 1 y CyYajy Aa nocneauua HacTynu Tek kacHuje. 3

MyKa BO/ba, YaK 1 Yy jaue n3paxxeHoj hopMmn oasyke fa ce ocTBapun buhe KpUBUYHOT
[lena, Koja HMYMM HUje cnosba MaHWU(gecToBaHa He 3acCHMBA KaXhMBOCT — cogitationis
poenam nemo patitur.3® C gpyre cTpaHe, HM caMO MOHalLawe Koje OAroBapa pafbu

OMMCaHoj 3aKOHCKMM GuheM, a Koje He npaTu oArosapajyhu yHyTpawmu, Cy6jeKTUBHU

%5 N. Haralambous /2010/: cTp. 59; A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp.
132; D. Ormerod /2011/: cTp. 116. HaupT KpnBMYHOT 3aKOHMKa YMULLIbaj APYTOr CTeMeHa, Koju npaTu CBecT
0 MpaKTMYHOj W3BECHOCTM HacTynawa 3abparbeHe nocneguue (ocTBapera 3aKOHCKOr 6uha) gedmHulle Ha
cneaehn HaumH: yunHunaL nocTyna yMULL/bajHO U Y OHOCY Ha nocneauy, Koja fogyLue He npeAcTasmba Lwb
KOjW OH >Kenn fia NoCTUrHe, ann 3a Kojy 3Ha Aa he HacTynMTK Npema pegoBHOM TOKy forafjaja, ako >Kenu
[Aa Npoy3poKOoBareM Apyre NocneauLe ocTeapu cBoj Unb. KibyyHu feo oBe fedMHULMje NpeacTaB/ba CBECT O
CUTYPHOM HacTynarby MocneauLe, OCM YKOAMKO Ce He [OroAM HEWTO HeoYeKMBaHO LITO 6M Crpeynso
ocTBapewe nocneguue. R. Heaton, C. de Than /2011/: cTp. 56.

%% Mpasunno 0 BpeMeHy yTBPHMBatba yMULL/baja jeiHaKO Baxi 1 3a oCTasne 06/IMKe KpUBHLE.

%7 A, Ashworth /2009/: cTp. 157; N. Haralambous /2010/: cTp. 67.

308 J. Dressler /2001/: cTp. 198.

% JeauHo ce y OpBenoBoj BU3Mj1 APYLLITBA NOTMYHE KOHTPO/E M HECN060/e KaXHaBa 3a Camy 3/10MUCaO0.
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0[HOC YUYMHWMOL@, He MNpeAcTaB/ba [OBO/baH YCMOB KpuBMuHe ogrosopHocTu.*™ Tek
nodyaapare y BpeMeHy O06jeKTWBHUX W Cy6jeKTMBHMX YCAOBa OMpaBAaBa MpUMeHY
KpuBMUHe Ka3He.>™ PeneBaHTaH Cy6jeKTUBHM OAHOC YUMHMOLA NPeMa ey KOju MpeTxoau
WV CReau Npefy3vMatby pajrbe U3BPLLEHA He YTIYe Ha MOCTOjatbe KPUBMYHOT Aena, Beh
MMa 3Hauaja caMo Ha MnaHy oamepaBarba KasHe. > Tako, Hehe GUTW KPUB YUMHUAALL KOjU Y
CTarby HECTIOCOBHOCTU 3a Pafkby UAN Y HeypauyH/bUBOM CTakby ocTBapy Guhe KpUBMYHOT

pena. MehyTtum, moryhe je fa yumHunaly, CKpYB/bEHO [0Befe cebe y CTawe Y KOMe Huje

%9 MowTo je NMpaBO Kao HOPMATWBHW CUCTEM 3aMHTEPECOBAHO 3a CMO/LHO MOHAllake, OCTaB/bajyhu
yrlaBHOM MO CTPaHW YHyTpallkby MOTUBAUMjy agpecata Hopme (Mako TO MPUHLMMMJENIHO HE BaXn 3a
KPMBUYHO MPaBO KOje MOXAa M NOHajBu1LLIE BOAW pavyHa O CYOjeKTUBHOM €/1EMEHTY), ,,4OBEK MOXE MMaTKh 1
Hajrope NoOMKCAK, CBe AOK je HEroBo NoHallake y Cknagy ca npasunmma.” (Onmeep BeHgen Xonmc).

31y aHrNOCaKCOHCKOj TEOpUjW je MPUCYTHO CXBaTawe fa Ce MPUHLMN MoAyJaparba 06jeKTUBHOr W
CYOjEKTMBHOI e/fleMeHTa Y MOjeAUHMM CrydajeBUMa Yy Npakcy Linpe Tymaun, U Ja ce Kpo3 NpoLunpuBarbe
nojMa pafitbe U3BpLLEHA, NN Ha APYrv HauuH, oMoryhasa BaXKere 0BOI NpaBwia, 1ako ce U3 npumepa Koju
Ce HaBOAe Y NMPW/or TOMe jacHO BUAW Aa HUKaKBMX OACTYMaka 0f OMLWTKX Npasu/a 3anpaso 1 Hema. Bua. R.
Card /2010/: ctp. 108. Tako je U yuyewe O HaCTaB/bEHOj, KOHTUHYMpaHoj pafwy (continuing act theory)
HenoTpebHO 03HAYEHO Kao 0ACTyNakbe, MOLTO pafty M3BPLUEHA HYECTO HE YMHK CaMo jefaH TeNecHW MOKpET,
Beh OHa MpeAcTaB/ba LennHy MelycobHO NoBe3aHux, Na 1 pasimuynTux NojeanHa4vHuX pagtun y4mHuoUa, nog
yCcnoBoM fa cy obyxsaheHe UCTUM CYOjeKTMBHUM efleMeHTOM W fa u3Mely HbUX MOCTOjU BPEMEHCKA U
npocTopHa noee3aHocT. Bua. F. Bacié /1986/: ctp. 390. OBO je cxBaTamwe [0XKMBENO NOTBPAY W Y CAyyajy
Kaitamaki [1985], 3aK/by4KOM fa HEf03BO/bEHM MOMHM YMH KOA KPMBUYHOI fAefna CUoBara MpeacTaB/ba
KOHTUHYMpaHy pagky. He ocTBapyje 6uhe 0BOr AenMKTa yUMHUNAL, KOjU y NOrpewlHoM ybeherwy Aa nocToju
npucTaHak BpLUKX 06/bY0Y Haf APYrUM AWLEM, ann Y Caydajy Kaga My NocTaHe jacHO OACYCTBO CarjiacHOCTM
nacvBHOT cy6jeKTa fa/be HacTaB/batbe Pafibe U3BPLLEHA NPeACTaB/ba KPUMUHAIHO NoHaLlake. AnenauyuoHu
cys je y npeamety Miller [1983] cniMyHO 3aKk/byumo Mo3vBakbeM Ha MpuHUMN gyxHoctu (duty principle).
MoHallake y4YrHMOLA KOjUM CTBapa OMacHOCT 3a /byle WM UMOBUHY, a Koje Huje npaheHo ogrosapajyhum
MPOTMBMPaBHMM PacroNOXeHEM, CTBapa AY>KHOCT (06aBe3y) 3a Hera fa OTK/IOHWM OMacHOCT Of TPeHyTKa
Kaja Tora mocrtaHe CBecTaH. HamepHO mponywTake Aa TO Y4YMHU Mofpa3ymeBa KpuBMLY Koja Ce caja
noknana ca 06jeKTMBHUM HenpasoM. C/IMYHO je 3aK/bydeHO W Yy ciyyajy Santana-Bermudez [2003]. N.
Haralambous /2010/: cTp. 68.

312 yMuLbaj ce 0gHOCK Ha CBa 06enexja 06jeKTUBHOr 6uha KpUBUUHOT fena. TPaguLMoHanHo ce y 0A4HOCY
Ha NocneanLy KpMBUYHOT fena 1UcnosbaBa Kpo3 CBECT U BO/bY, AOK Y OLHOCY Ha aHr/I0CAaKCOHCKM KOHLEeNT
Henpaga (actus reus-a) Koju Nopeg paare 1 nocneguie obyxeata v npatehe OKOMHOCTY, YMULLIba] Y OAHOCY
Ha OKOSTHOCTM Y CTBapy 3Hauu 3Hawe Aa je Kakea penieBaHTHa OKOMHOCT mpucyTHa. R. Heaton, C. de Than
/2011/: cTp. 78. MNpema jedHOM CxBaTawy, CBECT O BEpPOBATHOM WM YaK BP/I0 BEPOBATHOM MOCTOjakby
peneBaHTHMNX OKO/THOCTU HMje JOBO/bHA 32 YMULL/ba). Tako, ako yunmHunaL, gofhe y nocef Heke CTBapu 3a Kojy
3Ha fa je mpvbaB/beHa KPUBMYHUM [ENOM BPLUM KPVMBUYHO AEN0 MPUKpuBara. MehyTumM, YKOMKO camo
CyMHha fa je CTBap MOXJa npumMepa pagn yKpajeHa, TakBo CTarbe CBECTM Hehe My Ce ynucaTu y yMULLIbaj.
Bug. D. Ormerod /2011/: cTp. 114-115. Y cknagy ca ogpeheHum CTaBoBUMA, YMULLIbaj He Mopa Aa ce 0HOCH
Ha cBa 06enexja KpuMBMYHOT fAena. [JOBO/bHO je YTBPAWTM fAa je Yy OAHOCY Ha LEHTPaSHU enemMeHT
006jeKTMBHOr Henpaea (nocneguuy) y4ymHWnal, NOCTynao YMWL/bajHO, AOK je Yy oAHocy Ha npatehe
OKO/THOCTW A0BOsbaH U recklessness. Bua. G. R. Sullivan /1992/: cTp. 381.
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cnocobaH fa npedy3me padky, Moryha je aakne Heka NpeTxofHa KpuBMLa Koja 61 3Haumna
notepdy oarosopHocTn.*™® CnefcTeeHo, Hema ycnoBa 3a Cy6jeKTMBHO ypauyHaBarbe, Tj.
NpuUNncuBare y KpUBULY, YKONKO YYMHWNAL, AOHece OAJlyKy fAa OCTBapu [eno, aiu
nocneauLy KacHuje npoy3poKyje HeKOM HECKPUB/bEHOM (C/lyHqajHOM) pagHOM.

Y cnyvajy fa pagty M3BpLUEHa YMHM KOHTUHYMpaHa [enaTHOCT, JOBO/LHO je Aa
YUMHKUAAL, NOCTYNa CKPUB/LEHO Y 610 KOM TPEHYTKY M3BOHeHa TakBe pafre. YKOMMKO je
nak pagma [eo LmMper naaHa usspluera, 6uhe 4OBO/BHO fa je KO y4mHMoLa MocTojao
peneBaHTaH CY6jeKTMBHU e/leMeHT Y HEKOM TPEHYTKY peasin3auuje nnaHa, nako Huje 6uo
npucyTaH y BpeMe Kaja je nocneguua 3amcra octeapeHa. Hmp. yunHunay, Koju cmarpa ga
je ycMpTro apyrora 6ala HeroBo Teo y BoAY Kako 61 ce peluvo newa, He 3Hajyhu ga je
CMPT 3anpaBo HacTynufa Kao nocneguua fas/betba. Y TPeHYTKY Kaja je npoy3poKoBao
XKe/beHy nocnefuuy Koj yyvMHuoua Huje nocTojao ogrosapajyhn obnmk Kpusuue, jep je
cMaTpao fa je Aeno Beh AOBPLUMO HEKOM MPETXOAHOM pagrwom.> Mpema npeosnahyjyhem

yUerby, YMULLbaj Y 0BaKBOM U CIMYHMM NPUMEPUMAa OCTaje HeTakHyT. ™

13 A, Ashworth /2009/: cTp. 159; A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 170.
[lom noppaoBa je y jeAHOM Cny4ajy 3ak/byymo fa ce CMaTpa KpMBMM YUuMHMAAL, KOju O4nyyn fa OcTBapu
KPVMBUYHO [IeN0 1 OHJA Ce CBECHO [0Befe Y CTatbe NOTNYHOr NMjaHCTBa, TaKo fa Y BpeMe M3BpLUEera fena He
noctyna ckpue/beHo (Dutch courage rule). M. Jefferson /2009/: cTp. 126.

314 Tako je y jeaHoM cnyuajy n3 nHanjcke cyacke npakce (Khandu [1890]) 3ak/bydeHO fa YHMHUNAL, He MOXe
ofjroBapatu 3a [oBpLUeHO, Beh camo 3a NoKyLlaHo youcTeo (murder), Kao LUTO je peLleHo U Y poae3njCKoM
npegmety Shorty [1950]. D. Ormerod /2011/: cTp. 139.

3 YeTo. Y cnyuajy Thabo Meli v R [1954] cayuecHUUM Cy KPTBY Y HaMepw fa je A1LLe XUBOTa YAapunm y
rnasy. Mucnehm fa je MpTBa, 6auunm cy Teno ca intuue. CMPT je Mnak HacTynuia Tek kao nocneavua naga.
HakoH WTo cy ocyheHn 3a TelKo YOUCTBO, Y »anbu cy TBpAUAM Aa Y TPEHYTKY HacTynaka nocneguue Huje
nocTojano noayaapame cy6jeKTUBHOT M 06jEKTUBHOT efleMeHTa KpuBnyHor gena. Cya je noTBpAMBLIM OCyay
3aK/byuno [a je TeLIKO MNoAeNUTM jefHY LeNMHY akaTa Ha nojeauHavHe padke 1 fa je bauare Tena XpTee ca
ANTULE, 33 KOjy CY YUMHMOUM MUCAMAK Aa je NULleHa XXUBOTa, Ae0 3ajefHMYKOr nnaHa M camo jedHa of
pagkth Koja Ce uMa ypadyHaTu Yy LEeNMHY NOCTyMKa u3Bpluewa. [OoBO/LHO je 3a NocTojawe Aena ga cy
YUMHMOLM MMaNN TPXKEHN MENS rea eNeMeHT Y HEeKOj eTanu Koja je 4e0 YKYMHOr NOCTYMKa u3BpLuera. A.
Ashworth /2009/: ctp. 158; N. Haralambous /2010/: cTp. 68. ¥ eBPOKOHTMHEHTa/IHOj HayLM KpUBUYHOT
npaea y OBakBUM C/lyyajeBMMa roBOpU Ce O reHepasHOM ymuisbajy (dolus generalis) ,,koju nocToju oHAa
Kaga y4umHunaL, npoy3poKyje >KerbeHy Mocneguly HeKOM Apyrom pagrOoM, a He OHOM KOjOM je MOrpeLuHo
MWCNMO Ja je ocTBapuo nocneauuy”. Taksa 3ab/yfa He yTuye Ha MOCTOjake YMULLbaja, jep je 3a Hheroso
nocTojate ,,A0BO/bHO XTEHE Aa Ce nocneauua ocTBapy y OKBMPY jeaHor ucTor porahaja, 6e3 063upa Ha To
LITO je yymHWnay, y 3abnyam y nornegy HaudmHa Ha Koju je octeapuo nocneguuy.“ 3. CtojaHosuh /20124
cTp. 137.
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Y 0CHOBW, NOCTOje ABa NPUCTyna Momohy Kojux ce OornpaBfaBa OBaKBO PeLLEHE.
Mpema jegHoMm cxBaTawy (the transaction principle), nonasu ce og Tora ga ce y4ymMHuouy
MMa Cy6jeKTVBHO ypauyHaTy CBakO OCTBaperbe Noc/eauLe Koje NpeAcTas/ba peannsaumjy
610 Kor nojeanHayHor akTa Koju ynasum y yKYMNHy KOHTUHYMpaHy fenaTHOCT (KOjoM je
OCTBapeH YYMHMOYeB MnaH). pu Tome je NOTMYHO HEOMTHO LUTO je HeKa KacHuja pagra
npasu Y3poK nocneauLe, noj ycnoBoM fJa je yMtaBa Cepuja akarta [eo jefHe Lumpe uenvHe
KOja je yCMepeHa Ka UCTOM LW/bY 1 [a je YYMHWUIIAL, HEKOM PagH0oM Y TOM MPOTUBMNPaBHOM
aHraxxoBawy npousseo nocneauyy. Apyro ydewe (the causation principle), npo6uUTHY
pafikby Koja je yCMepeHa Ka Npoy3poKoBaky NnocneauLe cMatpa npasvM y3pokom. ako ce
He Hervpa LOMpuHOC HEKe KacHWje pafkbe HacTynawy nocneauue, NoyYeTHa pagha Koja je
npaheHa ogroeapajyhvm Cy6jeKTUBHUM OAHOCOM YMHMW penieBaHTaH Y3pOoK, jep Ce UCTUYe
[ia vHaye nocneguuy Mo npasuiy He MPOY3poKyje caMO jeAHa paftba, Beh umtaB HuU3

OKO/HOCTY Koje BAIve UNn farbe JONPUHOCE HheHOM HacTynamy. 30

38 D, Ormerod, K. Laird /2015/: cTp. 155. ¥ cknady ca OBWAM MPUHLMIOM MOXE Ce 3aK/byunuTu fa 6w
YUYMHMNAL, jefiHaKO OfroBapao M y Cydajy fa HakoH LUTO je Mpeay3eo paawy Heko Tpehe nuue, y NoKyLuajy
Ja ra npeeese y 60/HULY MCMYCTW TENO NMAacUBHOI CyGjeKTa ycnef vera HacTynu werosa cMpTt. MehyTum,
pafta Hekor Tpeher mua MoXKe MMaTh TakaB 3Hauaj 4a y CTBapy MPekuaa y3podHU TOK, HApouMTO ako ce
TaKBO MOHaLlake Of CTPaHe YUMHMOLA HUje MOTJI0 NpeaBuAeTW. Hanpesd U3noxxeHo cxBaTare MpeAcTaB/ba
ratio decidendi jy>kHoadpuukor cnydaja S v Maslela [1968]. YuuHunay je 3ananumo kyhy y Kojoj ce
Haa3nno oHecselUheHO Teno MacUBHOr Cy6jeKTa 3a Kora je yuYmHunaL, MUCavO Aa je NMLLIEH XXMBOTa U Kora je
yAapno y Hamepu fda ra ycmpTtu. MacuBHM Cy6jeKT je HacTpajao ycnef rywewa. CmatpaHo je ga je Beh
oHecBewhuBarbe MacMBHOM CybjeKTa y yBepery fa je 0Baj NMLLIEH XMBOTA pefieBaHTaH Y3pOK Mocneamue.
AN, Y3pOUHM TOK BM 61O NPEKMHYT Y Cy4ajy Aa OCTaB/batbe MAacUBHOI CybjeKTa Y HECBECHOM CTaky Huje
61no npaheHo paatOM M3a3MBakba NoXKapa 0f CTpaHe yumHuoUa, Beh HEKOr ApYyror nuua Koje je pagwy
npeay3eno He3aBUCHO O NOHallawa NPBOGUTHOT YYMHMOLA. Y CBMM OBUM C/lyYajeBMMa HeKa Apyra, KacHuje
npeayseTa pagka y CTBapy Npom3Boamn nocneguuy. Kaga Huje moryhe yTBpAMTM Koja je 0f BuULLE NPeay3eTux
pafy NpPoy3poKoBana nocneauly, cmatpa ce ga he yumHunay 6UT 04roBOpaH camo ako je MocTynao ca
TpaXXeHUM 06/IMKOM KpUBMLE Y OAHOCY Ha CBaKy MOjeAVHaYHy pagry. YKOMKO TO HuWje Ciyyaj, nocToju
BepoBaTHOha fAa Ce MOXAa pafu O C/yvyajHOM OCTBapeky HempaBa TeXer AenvkTa, ca MNocneguuom
ocnobahajyhe npecyge y ofHocy Ha To Aeno. Mnak, ako ce rnohe of 3ak/byuka n3 cnydaja Thabo Meli n'y
0[JHOCY Ha KpMBMYHO Aeno youcTea (manslaughter) u ga je uiTaBo noHallakbe Camo HeMcLenkKaHo jeauHCTBO
YKYMHe paje, A0BO/bHO je [0Kas3aTW Aa je yYMHuIaL nocTynao CKpMB/bEHO Beh MPUAMKOM npefy3vmarba
npee pagwe. D. Ormerod /2011/: cTp. 140-141.
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8. ,,lMpeHeceHa kpuemuya“ (transferred malice/intent)

Ha nnaHy KpuBuLe pasmaTpa Ce 1 CuTyalmja Koja ce Y OKBUPY eBPOKOHTUHEHTa/THe
HayKe KpMBMYHOI MnpaBa YecTo cMaTpa NocebHOM BPCTOM CTBapHe 3abnyae, Tj. 3abnyae o
Y3pO4HOM TOKY (aberratio ictus) a Kojy y aHII0CaKCOHCKOj Teopuju obenexxasa [OKTpUHA
0 ,,ipeHeceHoj KpuBMLM (ymuwbajy)“ (transferred malicefintent).®!” OnwTe je npasuno
eHrNeckKor KpMBMYHOI MpaBa Aa HeMa yTuuaja Ha OAroBOPHOCT CTBapHa 3abnyfa 0 06jeKkTy
paame.*® Y cknagy ca TMM cxBaTarbeM, cMaTpahe Ce KpYBMM YYMHUAAL, KOjW MOCAeAnLYy
KPMBUYHOT [efla 0CTBapyje Ha Apyrom 00jeKTy pajHe UCTe BPCTE, a He Ha OHOM Ha KOM je
eneo. OH CBOjy pafky yrpae/ba Y HaMepw Aa NoBpeau UK yrposm jefaH 06jekT paatbe, a
nocneauLly ocTeapyje Ha Apyrom, HeXke/beHoM, 06jeKTy UCTOr KapakTepa 1 BpcTe. Hberosa
KpvBMLA je NpeHeceHa ca 06jeKTa paare Koju je 610 npeameT Hanada Ha 06jeKT Koju je
CTBapHO noroheH rnoHalawem yumHuoua. Tako he 6UTK OAroBopaH 3a YoUCTBO yYMHMANAL,
KOjn 13 BaTPEHOr OpyXKja ucnasbyje MeTak XoTehu fa nnLm XXuBoTa e A, anm npomatum
n ycmpt nuue b. MowTo je NMWwMO XMBOTa YoBeKa (MCMyHEH je ancTpakTaH YCnoB
06jeKkTMBHOr 6uha ybucTBa), LITO je 6MI0 OHO LITO je OH 00yXBaTMO CBOjOM BO/bOM,
HeBUTHa je UMHeHNLIA 3 Ce He paay O NacvBHOM Cy6jeKTy Koju je 61o npeameT Hanaga. >
YunHMo4YeB ymuLL/baj Ce MPEHOCKH Ha OCTBapeHo pdeno. Wnu, kako ce y nutepaTtypu
CNMKOBUTO MOABNauM: ,,HberoB yMULL/baj MpaTh nyTay MeTKa.“*2°

[okTpuHa transferred malice Hmje orpaHuMyeHa camMO Ha yMULLbA] Kao 06K
KpmBuue. HeonpaBfaHo npuxsaTake puUsMKa Koje 3a nocreguuy vmMa nospegy wau
yrpoxaBarwe 06jeKTa KOjuU YuuMHMNaL, HUje OYEKMBAO0 HE Meha HUWITa Ha naaHy

0AroBopHOCTY.**' Be3063MPHOCT Yy OfHOCY Ha OYeKWMBaHU OGjeKT pajrbe MPEeHOCH Ce Ha

317\, Jefferson /2009/: cTp. 123; J. Herring /2011/: cTp. 75.

%18 M. Bohlander /2010a/: Problems of Transferred Malice in Multiple-actor Scenarios, The Journal of
Criminal Law, Ne 2, cTp. 145.

319 J. Dressler /2001/: cTp. 123. Y TOM KOHTEKCTY FOBOPW Ce 1 O T3B. 6e3MNYHOM ymuLbajy (impersonal
intent). P. Westen /2013/: The Significance of Transferred Intent, Criminal Law and Philosophy, Ne 2, cTp.
323.

30 \W. L. Prosser /1967/: Transferred Intent, Texas Law Review, Ne 4, cTp. 650.

1 G, Williams /1988/: The Unresolved Problem of Recklessness, Legal Sudies, Ne 1, cTp. 78.
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06jeKT Ha KoMe je nocneanua ocTeapeHa.>”* C 0631poM Ha TO [a Ce CXOAHO HaBeAeHOM
npaBuIy MOXe NPEHETN BMN0 KOju 06NNK KPMBULIE NPEASIOXKEHO je Aa Ce YMEeCTO u3pasa
transferred malice/intent kopucT TepmuH transferred fault.>*® Op oBor peluera nonasu
Mogen KpvBMYHOr 3aKOHMKa, KOju npeasuha ga 6uno Koju of vetrpu obnvka KpusuLe
Koju Mogen nosHaje ocTaje odyBaH, 6e3 063vpa LITO MOCMeAmuUa Huje OocTBapeHa Ha
HaMepaBaHOM UK npeaBuheHoM 06jekTy pagrbe [§ 2.03(2)(a), § 2.03(3)(a)].***

OBO je cxBaTate HECMOPHO YKO/IMKO Ce pagu O 06jeKTUMa pajre ucte BpCTe U
KBa/MTeTa, a 3aCHOBAHO je Ha jeAHOM npecedaHy C Kpaja [eBeTHaecTor Beka (Latimer).3
YunHunay, je yaapvsLUN NacBHOI Cy6jeKTa MOBPEAMO U XKEHY Koja je cTajana y 61m3nHu,
HaHEeBLUM jOj TelIKe MOoBpeae Nnvua, MOLWTO je NpeameT Koju je ynoTpebuo aobuo
HeoyekMBaHy MyTawy. ako je nopoTta cmaTpana fa je noBpefMBare XeHe camo pe3yntar
cnyyaja, 1 nocneauua Kojy y4mHunal, Huje morao fa ovekyje, Cyz je yCBOjMBLUM NOCTaBKe
[OLHM]jer cxBaTarwa O MPeHeceHoj KpmeuumM aoHeo ocyhyjyhy npecyay. To je AOHeKne u
pasyM/bMBO ako Ce 3Ha fJa Cy Ce CYy[OBW Yy nepuogy u3rpagre npasuia common law-a
YBPCTO NPUAPXKaBaN Npasuia 0 Mens rea efleMeHTy ¥ MOpPasiHOj OAroBOPHOCTU. OcuM
TOra, Kako ce UCTu4e, y Cny4ajy Aa yumHunal, He 6yae ocyheH, He 61 61N0 Hekora Ko 6u
MOrao 61T KaKHEeH 3a 0CTBapeHo Aeno.

Mnak, Teopuja O MpeHeceHOM YyMULL/bajy 6e3yCNOBHO BaXM CamMO aKo je pey o
MCTUM KPMBMYHUM fAennMa.®?’ Yuewe 0 MpeHeceHo] KPMBMLM 3HAYM fJa yuuHWnal,

0AroBapa 3a UCTO AeNo, Tj. MpeHocy ce 1 KBandukauuja gena. > Mpu gpyraunjem cramwy

%22 A, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 164.

3 R. Card /2010/: cTp. 95; Bug. A. Ashworth, J. Horder /2013/: cTp. 189-190.

%% HacynpoT ToMe NpUCYTaH je 1 cTaB Ja je OBy yCTaHOBY Moryhe NMpUMEHUTU CaMo Y Cyuajy AMPeKTHOr
ymuwsbaja. A. M. Dillof /1998/: Transferred Intent: An Inquiry into the Nature of Crimina Culpability,
Buffalo Criminal Law Review, Ne 2, ¢Tp. 528-536.

%5 N. Haralambous /2010/: cTp. 69. MNpema jegHOM CXBaTarwy [OKTPUHA MPEHECEHe KPUBULE je HELTo
cTapujer gatyma v Besyje ce 3a npecefaH (Sanders and Archer) us gpyre nonosuHe 16. Beka. Bug. W. L.
Prosser /1967/: cTp. 652; D. N. Husak /1996/: Transferred Intent, Notre Dame Journal of Law, Ethics and
Public Policy, Ne 1, cTp. 65; A. M. Dillof /1998/: cTp. 504; J. Dressler /2001/: cTp. 122.

36 \W. L. Prosser /1967/: cTp. 653.

%7y npakcu cy NojeAvHN CYA0BU [OAATHO MPOLUMPWUAM MOAPYYje MPUMEHe OBOT ydeksa, YNOTPe6oM U y
O[JHOCY Ha cuTyauujy Kafda Aeno Koje norafja HeHamepaBaHy XPTBY NPeACTaB/ba TEXMN AENMKT 0f OHOT KOju
je yunHmnay, umao y smay. P. Westen /2013/: cTp. 322.

38 \W. L. Prosser /1967/: cTp. 653.
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CTBapy BaXW OrpaHuyere 0BOM cxBaTawy — Hehe Aohu [0 NprMeHe ako Cy 06jeKTU paare
pasninunTe BPCTE W HWUCY WCTOr KBasMTeTa. [pyrum peumma, He MpPeHocu ce 06/nK
KpuBULE KojuM je obyxBaheHO OCTBapere fena Ha jeflHOM 00jeKTy pafte ako je Aeno
OCTBapeHo npema [pyroM 06jeKTy KOju ce MO CBOM POAY W KBa/MTETY pas/vKyje Of
HaMepaBaHOI 06jeKTa Hanafa. YumHunay Koju 6aun Kakas npeameT y XKesbW Aa nospeau
Apyrora, aim ra npomaiuu u pasbuje nposop, Hehe oAroeapaTy 3a YHULLTEHE U OLTehere
Tyhe cTBapu, OCM YKOMIMKO TakBy MOMYRHOCT HUje YK/bYUMO Y CBOjY OAJIYKY. Y TakBuM
c/yyajeBrMa He MPeHOCK Ce KPUBMLA Ha OCTBAapeHO feno, anv yumHwunay Hehe n36ehu
OAroOBOPHOCT YKONMKO Ce YTBPAW da je W [OBpLIeHO feno 06yxBaheHO HEeroBumM
yMULL/bajeM, UK je Y 0HOCY Ha To 6uhe NocTojao Heku Apyri 06amk kpusmue.
OrpaHunyerse NocToju 1 'y MaTepuju cayyeCHULUTBA. YKOMMKO U3BPLUKXAAL, OCTBapH
obenexja KpMBMYHOI Aena Koja HUcy obyxsaheHa 3ajeHUYKOM OANYKOM, CayYeCHUK He
MOXe OAroBapaTy 3a Aeno Koje Huje 6uno Aeo nnaHa. Tako je y no3HaToM Mpumepy 13
paHuje npakce Saunders and Archer [1573] m3BpluMnaL, Ha HaroBop MoAcTpekada [ao
CBOjOj Cynpy3un OTPOBHY jabyKy y Hamepm fa je ycmpTu. 3spLumnal je 61o npucyTaH Kaja
je ierosa cynpyra jabyky fana kMxX0BOM [ETETY, KOje je NPEMUHY/I0 HaKOH LUTO je Mnojeno
jabyky. M3BpLumnal, Huje npeayseo HAWTa Aa 1o cnpedn. Cya je 3ak/byumno aa nomarad He
MOXe [a Ce cmaTpa OArOBOPHUM 3a YOMCTBO [eTeTa, MOWTO je AOWI0 A0 HaMepHe
npoMeHe niaHupaHor fgena. OAroBOPHOCT cayyecHMKa 6y mocTojasia camo y ciyyajy Aa
M3BpLUMNAL, HMje MOrao fa YTWYe Ha Y3pO4YHM TOK W CMpeynm HacTynawe KOHKPETHe

nocneguue. >

%9 N. Haralambous /2010/: cTp. 70. Y npaKcu ce, Mako HUje pey O HemoderbeHOM MULLberY, cpehe joL
jelHO orpaHMYeHe OBOM CXBaTakby — YMULL/baj Ce MOXKE NPEHeTU camo jeAHOM, ABOCTPYKM TpaHCcdep Huje
[03B0sbeH. [oBof je 610 forahaj ns cnydaja Attorney General's Reference (No. 3 of 1994) [1998]. YunHunad
je HOXeM HaHeo noBpefe y npefeny Tpbyxa CBOjoj TPyAHOj Aesojun. MowTo je u nnog owTeheH, Aowo je
[0 npeBpeMeHor nopofaja. HakoH YeTupu Mecela fieTe je yMp/o. YUuHUnaL, je KacHuje 1o onTy>KeH U 3a
CMPT feTeTa, anv je 3axBa/byjyhu pesoHoBawy cyaunje [loma nopfosa oTnana onTyx6a 3a y6UCTBO AeTeTa,
jep ymuLLsbaj He MOXKe ABa nyTa 6UTK nNpeHeceH. JeJHOM ca MajKe Ha (peTyc, a pyru nyT ca (eTyca Ha feTe.
Mnak, TO cxBaTare HUje jeaHOAYLUHO npuxBaheHo 1 6K0 je NPMUCYTHO M MULbEHE Aa je Moryha ocyaa 3a
ybunCTBO Y TakBOM cnyuajy. NcTo, cTp. 70-71.

%0 Bpp. M. Jefferson /2009/: cTp. 125; Bug. M. Bohlander /2010a/: cTp. 149.
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3aHMM/BLUBO je [ja OCMM KpuWBHMLE, OBa AOKTPMHA [103B0/baBa U MPEHOLLEHE HEKOr

331

OCHOBa UCK/by4ersa MocTojarba KpusnyHor gena (defence).”* OHa ofbpaHa Kojy yunHunal,

MMa y OJHOCY Ha HamepaBaHU O06jeKT Hamaja MpeHOCW Ce M Ha CTBapHO MOrofjeHu
06jexT.>** Op Tor craHoBMWTa Monmasu n HaupT KpuBMUHOT 3aKoHMKa (YnaH 32(2)).%%
Tako Ce HaBOAW NMPUMEP KaJa YYMHUMAL, Y HY)KHOj 046paHM Nyua Yy Hamajaua, anv ra
MpoMaLLI 1 MOBPeaN HeKO ApYro aule. CMaTpa ce a U Yy TakBOj CUTYaLju OH nocTyna y
HYXHOj 046paHu. Vinak, NpeHoLLee HEKOr BiAa Of6paHe Hehe UCK/bYUUTI OArOBOPHOCT
33 HeK Jpyryi camocTanaH AenuKT. YuuHunal, 61, mpumepa paay, OArosapao 3a HeXaTHO
NNLLEHE XNBOTA YKOMMKO 61 ce ycMpherse Apyrora npu AaTiM OKOJHOCTUMA MOF/IO
MOABECTY NOJ, HEroBO HEMaKX/LUBO NOHaLLakbe.

W nopef 4ecTo ynyhnBaHNX KPUTUUKMX 3aMepku,>>> ucTuue ce fga je cxsaTarbe O
MpeHoLLey KpUBULIE HECrOpHO,*® jep MMa MCTU CTaTyc Kao M MpeneBaHTHa CTBapHa
3abnyaa 0 obenexjuma 6vha KpMBMYHOI Aena: yYMHMOUeBa pajra Nponssoau nocreamuy
KOja je Ha 13BeCTaH HauMH HeoueKMBaHa, an He YTude BUTHO Ha nocTojare Aena.>>’ Mnak

nojefiMHN ayTopu Ce 3a/laXxy 3a M3BecHa OrpaHuyera oBOM cxBaTawy (Horder). Hehe

3L W. L. Prosser /1967/: cTp. 653. EBPOKOHTUHEHTAIHO KPUBIMYHO NPaBO He MpuXBaTa Takeo peLuere. M.
Bohlander /2010a/: cTp. 159.

%2 A, Ashworth /2009/: cTp. 193.

%3 R. Heaton, C. de Than /2011/: cTp. 85.

%4 A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 165.

%5 Yyetbe 0 MpeHeceHoj KpUBULW oapeheHn ayTopn KpUTWKYjy Kao UCTOPUjCKY aHOManujy, Heobjallmbusy
MUCTEPUjY W 4Yak npaBHYy (ukumjy. Bug. P. Westen /2013/: cTp. 322. O HekuM NpaBHOAOrMAaTCKUM
npo6neMmMma Koje cTBapa yuyere 0 NPeHeceHoj KPUBULIM Y eHIIECKOM KpPUBMYHOM npasy Bug. M. Bohlander
/2010b/: Transferred Malice and Transferred Defenses: A Critique of the Traditional Doctrine and Arguments
for a Change in Paradigm, New Criminal Law Review, Ne 3, c¢Tp. 559-571.

3% petki cy ayTOpM KOjU Mpepnaxy HanylTakwe 0BOT yyewa. Bug. J. Dressler /2001/: ctp. 123-124. To je
HayenaH CTaB KaHafCKMX ayTopa, KOju cMaTpajy fa ce Ha Taj HauvMH omoryhasa HeMpaBMYHO KaXKHbaBake YaK
n 3a cnyyaj. A. M. Dillof /1998/: cTp. 511. Pellere Koje TM ayTOpu Hyfe UCTO je Kao U OHO KOje BaXW y
€BPOKOHTUHEHTA/IHOM NpPaBy, KaXKHaBarbe 3a MOKYLLaj Y CTULAjy ca HEKUM ApYTUM, NakLyM AenuKTom. Bug.
D. N. Husak /1996/: cTp. 69.

%7 MNpema jeHOM CXxBaTatby MPUCYTHOM Y aHIIOCAKCOHCKO]j NUTepaTypu, JOKTPUHY transferred malice Tpe6a
HanycTWTK, a1 TeOpPeTMYapK KOju Ce 3anaxy 3a OBO CXBaTatbe He Hermpajy 04roBOPHOCT Y4MHMOLA 3a feNo
Koje je oCTBapuvo Ha HeHamepaBaHOM 06jekTy. OHM camO cMaTpajy fa je yyerbe O NPeHOLUewy KpusuLEe
HenoTpe6HO, jep NOCTOje APYrKM HauMHW Aa ce oMoryhu UCTU KPUBMYHONPABHW yYMHaK. HMp. y aMmepuykoj
Hayum, kaga je pey o felony murder, Tj. 061MKy ybucTBa Koje MOCTOjM Y CAy4ajy Aa YYumHWNaL, Hekor
KPVMBUYHOT flefla HeHaMepaBaHo LUK XXMBOTA ApYro inue, omoryhasa ce UCTO peLuere 1 6e3 noTpebe aa ce
BPLUM NO3MBakbe Ha yuete 0 transferred malice. UcTo, cTp. 71-72.
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MocTojaT! YC/MOBU 3a MPEHOLUEeHEe KPUBULE W MNOpef Tora LITO Ce pagu O WUCTOM
06jeKTVBHOM M CYOjeKTMBHOM €/IeMEHTY ako je OCTBapeHa nocnefuua y BenvKoj mepwut
»YOa/beHa" y 0HOCY Ha OYeKMBaHW Pe3ynTarT, Tj. YKO/IMKO Mocnefmua H1je ocTBapeHa Ha
HaMepaBaHOM 06jeKTy paatbe, Beh Ha 06jeKTy Koju yumHunaL, Huje Morao Aa npeasuau.®
Ty ce nonasu of OWTHOr W HEOYEKMBAHOI OACTyNawa CTBAPHOr 0Of 3aMULL/bEHOT
Kay3aJlHOr ToKa. Hnp. yunHunay, nyua y jeaHo iuue y Hamepu fa ra fiviim XmBeoTa, anm ra
nMpoMaLly 1 NOrofAn Heky MallMHY, Koja eKCnio4mpa u yCMpTU Apyro nvue. YBaxasajyhu
OBO OrpaHuyewe ,yAabeHOCTU™, ,,HEKOMMNaTUOUIHOCTU® f[onasn ce [0 3ak/byyka ga
YUMHWMAL, OAroeapa 3a NoKyLuaj Tewwkor youcrea (murder) 1 AOBPLUEHO 06UYHO YOUCTBO
(manslaughter).** C gpyre cTpaHe, npema jeJHOM MULLTbetbY, GUTHO OACTYMatbe CTBAPHOT
0f, 3aMULL/LEHOT Kay3a/IHOT TOKa je MPesieBaHTHO YKOJIMKO NOC/IeAMLA HACTYMn Ha UCTOM
06jeKTy pafbe, au He Ha HauMH Kako je To yumHunay, nnaHnpao.>* Tako cy u cygosu y
PETKUM cflyyajeBMMa ofbujann fa MpuMeHe npaBua0 O MNPeHOoLewY Cy6jeKTUBHOTM
eNeMeHTa YKOMMKO je MocneAuua pesynTaT HeouekmBaHor Toka gorahaja.>** BehuHa
ayTopa unak He npuxeara 0Baj KpuTepujym, TBpAehu fa ce Ha Taj HA4YMH yHOCWU [03a
HECUTYPHOCTK Yy yMTaBy npobrematuky. OcuMM TOra, NocTas/ba Ce Y NUTamke Kafa je HauuH
MPOY3pOKOBara NnocneanLe CyLUTUHCKM Apyradnju U HeoYekmBaH Aa Ou ce CXBaTMO Kao
HekomnaTubunaH. Bnagajyhn ctaB nonasu of Tora fa je noHallawe YUYMHMOoLA jefHaKo
KpMMmHaiHO, 6e3 063vpa da /in je nocneauuy KpMBUYHOT Aena oCTBapuo Ha vy A nnm

nnuy B.3%

Ha camoMm Kpajy, MOXe Ce 3aK/byunTu fa 1 nopej pasnunka Koje nocroje nsmehy
€BPOKOHTMHEHTA/THOI W aHI/I0CaKCOHCKOr CUCTEMa Y MaTepuju ymuLL/baja, Koje cy
nocneguua apyraumje npaBHe KynType M UCTOPUjCKOr pas3Boja OBMX CUCTEMA, Kao U

HauMHa BOfera KPUBMYHOT NOCTYNKA, Y CYLUTUHU, Y OAHOCY Ha NojefAuHa nuTatba roToBO

%8 A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 165-1686.

¥ YcTo, cTp. 166.

¥0 Bya. R. Card /2010/: cTp. 96.

#1y jeqHOM cnyyajy cMaTpaHo je fa y4MHWUNaL, He MoXe OAroBapatit 3a Y6UCTBO, Kaja je Y/4apuo nacusHor
CybjeKTa, a 0BOr HEOYEKMBAHO YCMPTUO KOk KOjU je CKOUMo Ha wera. W. L. Prosser /1967/: cTp. 656.

%2 A, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 166.
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[la NoCTOoje UCTa peLlera. M 0K ce je3rpo nojma ymuLl/baja cxearta Ha UAeHTUYaH HauuH,
HenoAayzaaparba NocToje y TOM CMUC/Y LUTO eBPOKOHTUHEHTA/THO KPMBUYHO MPaBo CBECT O
y3rpefiHoj a roToBO W3BECHO] MOCMeAMLM CMaTpa HeCrnopHUM Cny4vajeM AVMPeKTHOr
yMULW/baja, AOK ra aHr/0CakCOHCKM MNpuUCTyn u3ggaja y 3acebaH 06K yMULLI/baja.
[MpakTMyHO, HajBeha pa3/nMKa NOCTOjU Kada je pey O eBeHTya/IHOM yMubajy (kao u
pelewy Yy nornegy reHepaiHor ymuwsbaja M T3B. MNpeHeceHe Kpusuue). [Mpobnem
pasrpaHuyerba eBeHTYa/IHOr YMULL/baja Of CBECHOr HexaTa KOju craja y pef HajTexmx
niTaba KPMBMYHOMPABHE MaTepuje Yy  3eM/bamMa  KOHTUHeHTanHe EBpone vy
aHrN0CaKCOHCKMUM 3eM/baMa He mocToju.>* TMpeLiefeHTHO NpaBo He Mo3Haje 0Baj 06AMK
KpmBuue, Beh jegaH cneuyuduyaH cteneH cyb6jeKTMBHOr enemeHTa (recklessness) koju
MCK/bYYMBO MOYMBA Ha WHTENEKTYaJIHOM €e/leMeHTY — CBECTU O MOryhHOCTUM OCTBapeha
3abparbeHe nocneauue,®** Tako ga y rpyéum obpucuma o6yxBaTa €BPOKOHTUHEHTa/HE

CNyYajeBe eBEHTYaHOT YMULL/baja U CBECHOT Hexara.

Opervak 2. Recklessness (6e3063MpHOCT)

[oK nojefnMHa KpvBMYHA fena UMajy camo YMULL/bajHU 06K, KOL MHOrmX
JenmkaTta Cy6jeKTMBHM YCNOB OArOBOPHOCTM je LUMpe MOCTaB/beH, jep OCMM YMMLU/baja

mens rea 06yxBaTa U 06/IMK KpUBULE CripeLmdmryaH 3a aHTT0CaKCOHCKO KPUBUYHO NPaBo —

¥3 H. Mannheim /1935a/: Mens Rea in German and English Criminal Law, Journal of Comparative
Legidation and International Law, No 1, cTp. 92-94. Ty 61 ce MOr/i0 OTBOPUTK MUTarE pasrpaHMyera
nsmehy 6e3063MpHOCTN cxBaheHe Yy CYOjeKTMBHOM CMMWC/TY M CBECHOI HexaTa, YKO/IMKO Ce NpuxBaTut
MarMHCKO YYere KOje MpaBu OBY pas/vKy MpuxsaTabeM CBECHOI Hexara Kao 3acebHe (hopme KpuBMLE.
Takohe, pasnmka n3Mehy MHAMPEKTHOr YMULLbaja U 6e30063MPHOCTM 06eeXeHa je CTeneHOM BepoBaTHohe
HacTynara NocneuLie, LUTO Ce Y MOHEKOM KOHKPETHOM C/lyuajy He MOXXe afleKBaTHO CTerneHoBaTu, Tako Ja v
y 0BOj 06M1aCTV MOry NOCTOjaTV NPaKTMYHe NoTelkohe yTBphrBata Cy6jeKTUBHE YCMEPEHOCTMH.

¥4 N y HemauKoj NMTEPaTypy je MPUCYTHO OfpehuBare MojMa eBEHTYalHOT YMMLL/baja CaMO Ha OCHOBY
WHTENeKTYaNHOr eNleMeHTa, Tj. CBECTU 0 MOryhoj nnv BepoBaTHoj nocneamun. O6MKoBake NojMa ymMuLLbaja
6e3 BONYHTapMUCTUYKOT efleMeHTa 3HaTHO MpOoLUMpYje Mosbe OBOT 06/IMKA KPUBMLIE, YaK U Ha HEKe CryyajeBe
Koje je TelKo MojBecTU Noj nojaMm ymuL/baja, Tako Ja je TO CXBaTakbe OCTaN0 Y MakbWHM, jep 3axTeBa
[ofaTHe KpUTepujyme Koju 61 BpLLMIN HEOMXOAHY KOPEKTYPY. JeHO 04 Mepuna Koje 61 orpaHMumio nojam
YMULLI/baja MoMasn of Tora fja ce pu3nK OCTBapera Moc/eduLe Koju YYMHUMAL, CMaTpa He3HaTHUM He MOXe
cmaTtpaT yMULLIbajHUM MOHallakeM. Vinak, 0BO Mepuio CTBapa noTewikohe gpyre BpcTe, Tj. ogpehuBarbe
rpaHue namehy MUHUMANHOT 1 peneBaHTor pusmka. Bua. G. Taylor /2004a/: cTp. 349-354.
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recklessness (6e30631pHOCT).>* Y cyLlwTUHY, 0Baj 06AMK KPUBMLIE, Yju je pa3soj 3amoyeT
[locTa KacHuje y mopehery ca ymuwbajem,>*® nogpasymesa HeonpaBAaHo Mpeys3nMarbe
pu3nKa, Tj. YK/bydyje npeay3umarbe pafre Koja HOCM OMacHOCT HacTynarha 3abpareHe
nocneguue, nNpyv 4Yemy je HepasyMHO (HeonpaBgaHO), C 063MPOM Ha CBe KOHKPETHE
OKO/HOCTY, NPUXBATUTK Taj pusmnk.>*’

Be3063M1PHOCT Ce cMaTpa 61KMM CTeneHoM Cy6jeKTUBHOT enemeHTa,>* 36or Tora
LUTO 3@ Pa3NKy o4 YMULLIbaja, KOj AOMUHAHTUM YAHW U CHAXKaH BO/bHW €NEMEHT, UK
WHTENeKTyanHW efnemMeHT KOju je WCMO/beH Y CBECTU O CKOPO W3BECHOM OCTBapehy
3aKOHCKor 6uha, noapasymeBa CBecT 0 Moryhem (BepoBaTHOM) HacTymawy nocneauLie.*
Mnak, HeonmpaBAaHO OAnyuMBare 3a W3BONEHE paate Koja CO60M HOCKM  PU3MK
noBpefuBawa WM YyrpoXkaBara 3aWwTMheHOr aobpa, Yy 3aBMCHOCTM Of KOHKPETHUX
OKO/IHOCTW, OCUM LUTO MpeAcTaB/ba CKPMB/LEHO MOHallake W PefoBHO 3aCHMBa
KPUBMYHOMPABHY KaXXHUBOCT, MOXE OUTU 1 TeXKe NMPEKOP/bMBO Y OAHOCY Ha YMULLIbajeM
0byxBaheHa 06efiexxja KpuBUYHOr fAena. YTBphuBare 0BOr 06/1MKa KpusMLEe nogpasymesa
MOTBPAY YUMHMOYEBOr MpuXBaTata HeonpasdaHor pusnka.>® C o63upom Ha To fda je
6€3063MPHOCT 06/IMK KPMBULE KOjU je [0BO/baH YCNOB OAFOBOPHOCTW Kof BehuHe
KPUBMYHMX [ena, MOXKe Ce MOCTaBMTW MuTake fda /M je yonwTe MoTpebHa HayyHa
pacnpaBa O pas/IMKOBaky yMuLLI/baja 1 6e30063MPHOCTU. TO pas/IMKOBare 3anpaBo HeMa

cam0 3Hayaj akafeMCKOr feTa/bicarba Yy MojeAVHUM NuTawuma rae ce Xenu noctuhu

¥5 OBaj 06/MK KPUBMLE KAO TakaB He MOCTOj1 y eBPOKOHTMHEHTaNHOM KPUBUYHOM Mpasy. Y pafy ce nopes
M3BOPHOT TEPMUHA KOPUCTY 1 13pa3 6e3063MPHOCT.

%6y cknagy ca ogpeheHUM CTaBOBMMa, NojaM 6e3063MPHOCTM je TeK CpeavuHOM CeaaMaeceTiX roauHa
MPOLUNOr BeKa YCTONMYEH Kao [pyra HajsaXHMWja cTpaHa (Mopeg ymull/baja) mens rea enemeHTa. Bug. E.
Colvin /1982/: Recklessness and Criminal Negligence, The University of Toronto Law Journal, Ne 4, cTp.
345.

¥ R. A. Duff /1980c/: Recklessness, The Criminal Law Review, cTp. 282; R. Heaton, C. de Than /2011/: cTp.
65. Mpema jeaHOM, Y HayLM UCMO/LEHOM CXBaTakby, YUYere 0 06/MUMMa KpmBULe 61 MOrI0 6UTN NPUANYHO
nojeHOCTaB/bEHO, TaKo Aa 61 ce MOr/10 CBECTM Ha CaMO jefaH CTeneH KpuBuLe — 6e30631pHOCT. JMPeKTHU 1
WHAMPEKTHU yMULLbaj 6W npeacTas/banu 06/AMKe HOBOT, LWMpe cxBaheHor nojma 6e3063MpHOCTU, JOK 6K
HexaT u3rybuo cBoje MeCTO Y OKBUPY KpuBMLUe Kao 06/MK cyGjeKTUBHOI enemeHTa. Bug. L. Alexander
/2000/: Insufficient Concern: A Unified Conception of Criminal Culpability, California Law Review, cTp.
938-944.

¥8 E. Finch, S. Fafinski /2011/: cTp. 40.

9 N. Haralambous /2010/: cTp. 59.

%0 D, Ormerod, K. Laird /2015/: cTp. 129.
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TEOPMjCKO YMCTYHCTBO. lMojeAnHa KpuBUYHA fena, Kao WTo je Beh peyeHo, mMory 6uTu
YUMHbEHA CaMO YMULLBAjHO.>t OcKM Tora, YeCTo je HelwTo LWTo 06jeKTUBHO 13raeaa UCTo

[pyraunja hopMa MoHaLlara y 3aBMCHOCTM Of CY6jeKTUBHE yeMepeHocTH. >

Apyru BaxkaH
pasnor 3a pas/IMKoBawe je TO LUTO Mpey3umame pusnka Ko 6e3063MpHOCTU 3axTeBa
(06jeKTMBHY) NPOLIEHY OMpaBAaHOCTN TOT NPEeY3Matkba, LUTO HUje YCNOB KOA YMULL/bajHOT
noHawana. Tpehn pasnor Be3aH je 3a MaTepujy OCHOBA UCK/by4Yera KPMBUYHOT Aena, Tj. 3a
0fi6paHe y KpMBMYHOM NOCTYNKY (KOA HY>KHe oabpaHe YY4MHWUaL, Mopa Aa uma Hamepy [Tj.
CBECHO 1 BO/bHO] fa oabpaHu cebe npenysvMarbeM ofbpaMbeHe pajhe; Tako je y jeflHOM
Cny4ajy u3 ctapuje npakce nonvuajay, ocyheH 1ako je nyuao Ha y4ymHmoua Koju je yKpao
HeKa [pBa W Kora je crnpeuvo fga noberHe; 6e3 063mpa Ha TO WITO je TO, 06jEKTUBHO
nocmarpaHo, 6una 3akoHMUTa of6paHa, nonuuajay, je ocyheH, jep HUje 3Hao fa ce Hanasu y
CTarwy KOje onpaBfaBa HEroBo MoHallawe, Tj. HMje 3HA0 Aa je Nuue Ha Koje je nmyuao
yUMHUNAL, KpUBMYHOT Aena).>>

Kao WTO He MocToju MpeTnocTaBka yMuLI/baja Kao 06/MKa KpuBWLE, Tako W
6e3063MpHOCT MOpa 6UTK AOKa3aHa. He NOCTOjM HEKO MaTepujasIHOMpPaBHO MpPaBU/Io Ha
OCHOBY Kora 6v ce cMaTpasio fa je yumHunay npegsuieo nocneguuy camo 360r Tora LWTo
je To 6uno BepoBaTHO WM ounrnegHo. Of OBOr Npaswsia NOCTOjU MMak jefiaH U3y3eTak.
YKOMMKO Y4mHWNaL, H1je 610 CBeCTaH OMacHOCTM KOjy CTBapa CBOjUM MOHaLlaweM Yycnes,
TOra LUTO Ce CBECHO M BO/bHO [0BEO Yy CTakbe WMHTOKCMKauuje, cmatpahe ce Kao fa je
npeABuAeo Takas pesyntar.>>

Bnagajyhu ctaB y npakcu v Hayuu y OAHOCY Ha rfojam OBOr 06/iMKa KpuBMLUE je
rOTOBO HecCropaH: NoCcToju jefaH Cy6jeKTMBHM CTaHapd Ha OCHOBY Kora ce ogpehyjy
obenexja nojma recklessness n Koju ce NnpuMerbyje y 04HOCY Ha BehHY KPUBUYHKX Aena
KO KOjUX je OBO peneBaHTaH CTemeH Cy6jeKTUBHOM eneMeHTa.>> Vnak, usrpadmwa nojma

6e3063MPHOCT NPETPMENa je y CBOM Pas3Bojy HEKOMMKO BaXKHMX NPOMeHa. JejHaKo Kao 1y

%1 A, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 147.
%2 3, CtojaHoBuh /2014/: cTp. 110.

%3 A, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 148.
%% YeTo, cTp. 147.

%5 N. Haralambous /2010/: cTp. 60.
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MaTepuju yMuULL/baja, He MOCTOjU 3aKOHCKA AeuHMUMja nojma 6e3063MPHOCTK, T je 0BO
MUTarbe 0CTaB/LEHO Npe CBera cyaoBuma. >

[yro Bnagajyhe cy6jeKTMBMCTUYKO cxBaTake (Cunningham reckl essness) n3HeHaga
je HanyLlwTeHO HaKoH fBe oa/lyke [loma nopgosa 13 1981. rog, u nojam 6e3063upHOCTY je,
fonykweH 06jekTMBHOM KomroHeHTOM (Caldwell recklessness), [oXuBeO 3HayajHy
TpaHchopMaLyjy 1 NPOLLMPeHe cagpuHe, npenanhyhu ce ca nojMom Hexata.>>’ Bulue of
[BajieceT roAuHa y eHr/1eckoM KpyBMYHOM Npasy MocTojana Cy fBa TecTa 3a yTBphuBare
cagpKuHe 0Bor obnmka kpusuue.**® TMpakca ynoTpebe ABa pasnnuMTa cagpxaja nojma
6€3063MPHOCTM KOHAYHO je HanylwTeHa og/flykom Yy cnydajy R v G and another [2003]
nowTo je Zlom nopAoBa, YKUHYBLUWM CBOjY paHWjy npecyay, NPUMEHNO CyOjeKTUBHW TECT,
Tako fAa je caja npuxsaheH jefHOOOpa3HM mojaM 6e3063MPHOCTU KOjU BaXkKM 3a CBa
KPUBMYHA fiena Ko, Kojux je nponucaH oBaj 06nmk kpueuue. Mako je [lom nopaosa y
OBOM C/lyyajy OAycTao o0f O006jeKTMBHOI Mepuia camMo MNpemMa Tymayewy MojMa
6e3003MPHOCTN Y OfHOCY Ha KPWMBMYHA Aena Koj KOjuX je mocneguua YHULLTEHE WK
owTehewe MmoBuHe (npegsuheHa Criminal Damage Act-om [1971]), yTucak je fa osa
04/lyKa 1Ma KapakTep onwiTer npecefaHa, Tj. fa he ybyayhe 3a cBa KpvBMYHa [ena Kop

KOjUX je MHKPUMUHUCAH 0Baj cTeneH KpusmLe BaxuT Cunningham TecT.*® VicTune pagu,

%6 M. Molan, D. Lanser, D. Bloy /2000/: cTp. 76.

%7y ofHOCY Ha KpUBMYHO Aeno y6ucTsa u3pa3 reckless ce Hajuellhe KOPUCTMO KaO CUHOHMM 3a CTerneH
HexaTa (gross) Koju je HeomnxofaH YC/oB 3a 0CYAyY, Na 1y TOj OKOTHOCTY MOXKAa NIEXKM pas/ior 3a NpuxBaTakbe
LUMpe BapujaHTe 0BOr 06/1nKa KpuBuue. [pyraunje 3Hayere nojMa 6e3063MpHOCTA je pa3BujeHo Uy ctepu
KPUBMYHKX fAefa NpOTUB MOJHE cnobode, anv je TakBa Npakca HamyLuTeHa yCBajakeM HOBOT 3aKOHa Y OBOj
matepuju. Bug. A. Ashworth /2009/: ctp. 177-178.

%8 HanywTamwe jeauHcTBEHO npuxsaheHe AednHMLMje 6e3063MPHOCTY, LITO je MPeACTaB/bano OrpoMaH
3a0KpeT y 0BOj MmaTtepuju, Bp/io 6P30 je HaBeno nojeduHe ayTope fda ce 3anuTajy Aa AnM Ce YOMwTe MOXe
[03BO/IMTM [lomy nopfoBa Aa o6as/ba (hyHKUMjy anenaynoHor cyga. Bua. J. McEwan, St. J. Robilliard
/1981/: Recklessness: the House of Lords and the criminal law, Legal Studies, Ne 3, cTp. 267.

%9 N. Haralambous /2010/: cTp. 60.

%0 v npeamety R v G and another [2003] cyg je mowao o4 AedvHMUMje nojma 6e3063MPHOCTH KOjy je
npegnoxuna n Komucumja 3a npaso y Haupty KpuBuuHOr 3akoHuka (4naH 18.) mpema Kojoj yuvHwnay,
noctyna 6e3003MpHO Yy OAHOCY Ha OKOMHOCT (06Genexje Aena) kafa je CBeCTaH puU3MKa Aa Ta OKOJIHOCT
nocToju nam ga he NocTojatu; y O4HOCY Ha NocneanLy Kaja je cBecTaH pusnka ga he nociegmua HacTynuTm
1 Kafia je npeMa OKOSHOCTUMA KOoje Cy My Mo3HaTe, Hepa3yMHO [ja TakaB pu3uk npeysme. D. Ormerod /2011/:
cTp. 127. Mako je oBaj mojam Cy6jeKTMBHE NpuUpoAe, jep 3axTeBa CBECT O MOCTOjakby PU3MKa OCTBapeha
enemeHata KpMBUYHOI AeNa, Yy Hemy je cagpxaH u genvh 06jeKTMBHOr efieMeHTa: NpoueHa fa /in je pusunk
onpasaaH nnu pasymaH. N. Haralambous /2010/: cTp. 60.
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N npe oBe OA4/yKe, 6UO je TellKo NpoHahu AeNNKT, OCUM OHMX [efna Koja 3a nocneauuy
MMajy YHULLTeHe UK oLTeherbe MMOBUHE, KOZ Kora je npuMetbeH Caldwell TecT.*®!
CsejefHO O KOM 00/MKY fa ce pagwn, OuUTaH eneMeHT Yy CTPYKTypu nojva
recklessness je pu3nK o[, HacTynawa 3abpareHe nocneguue, Koju mopa 6uty HeonpasgaH,
Tj. fa 3a MpeysuMare pu3nKa Hema pasyMHOr onpasdara.>®? lpeysuMmarbe pU3MKa

%3 Nlpyrum peusma, Huje CBakKo

Of/lyuMBatbeM 3a padty Mopa OWUTU HepasymHO.
npefy3nmare onacHe pagre Yy WUCTO BpeMe U 6e3003MPHOCT Kao 06/IMK CKPUB/bEHOT
noHalLarba, Beh caMo OHO Koje ce He MOXe pa3yMHo yTemerbuTu.*** MuTatbe ce npoLetbyje
KpO3 Npu3my Barara ApYLUTBEHE KOPUCHOCTM NMpmuxBaTakba pusmka Koju HOCK YyYMHUOUEBO
noHallaHe 1 BepoBaTHOhe MM TeXXMHe NOoBpefe Koja NpeTu Aa HacTynu. Y cTeapu, nonasmu
Ce 0f, pa3matpara Aa /i je pusmnK TakaB fa v ra pasymHa ocoba mornia npuxsatutu. MNpw
TOMe, Hepa3yMHO je npey3eTM pU3NK Kafda je [APYLUTBEHa KOPUCT Koja Ce MOCTMXKe
npefysumarmeM OrnacHe pafhe HajpnajaHa cTereHOM Moryhe nospefge. Jaye m3paxkeH
Moryhu WTeTHW edekaT 3Haun da 1 Behn CTeneH APYLUTBEHE KOPUCHOCTM Mopa 6utu, da

61 noHaLLarbe 61no onpasgaHo. >

MHore genaTHOCTM Koje Cy 4e0 CBaKOAHEBHOI »XMBOTA
HOCe COOOM PW3NK Of HacTynawa HefOMNyLTEHOr pe3ynTara, an Cy TakBe aKTUBHOCTU
(HNp. ynpae/bakbe MOTOPHUM BO3W/IOM) APYLUTBEHO NPUXBAT/bMBE M KPehy ce y rpaHuLama
[03BO/LEHOI PU3NKa, Tj. pU3MKa Koju npuxeata BehnHa 4naHoBa jefHe 3ajegHuue. OueHa
HeonpaBAaHOCTM OAJly4MBarba 3a padry Koja CTBapa OMacHOCT Mo 3awwTuheHo Ao6po je
3aCHOBaHa Ha 006jeKTMBHOM KpUTEpPUjyMy, Tj. KOHA4YHY OAJ/1yKY O TOM NuTaky LOHOCK CY/,
6e3 063Mpa Ha TO fa v je Y4MHWUNaL, cmartpao OnpaBAaHOM CBOjY PeLleHOCT Aa YnpKoc
NpPeno3HaToM pPu3NKy Mpefay3me pafdky. YumHunal He Mopa fga 6yae paBHoAyllaH Yy
O[IHOCY Ha nocneauuy; OH ce MOXe YakK HagaTu fa 4o ke Hehe gohu, jep je npefdy3eo Heke

Mepe NPeaoCTPOXHOCTM. YNPKOC TOME, YYMHIUAAL, NocTyna 6e3063VPHO ako je pusiK Koju

%! R. Heaton, C. de Than /2011/: cTp. 65.

%2 E. Colvin /1982/: cTp. 346. OBaj YC/OB Ce y aMepuyKoj IMTepaTypy UCTHYE W Kao HEOMXOAHa KOMMOHEHTa
y CTPYKTYpu Hexata. W. R. LaFave, A. W. Scott /1986/: cTp. 233.

%3 C. Croshy /2008/: Recklessness-the Continuing Search for a Definition, The Journal of Criminal Law, Ne
4, cTtp. 330.

%4 R. Card /2010/: cTp. 93; D. Ormerod /2011/: cTp. 118.

%5 N. Haralambous /2010/: cTp. 60.
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OH npeysuma HepasymaH.>® Y aHanuan cyn Tpe6a Ha jemaH Tac Ja CTaBW APYLUTBEHY
KOPUCHOCT KOja Ce MOCTVbKE Npefy3MarbeM pagsbe, a Ha Apyrv BepoBaTHOhY HacTynatba

3a6parbeHe MOCNEANLE W HeHY TEXWHY, Tj. CTENeH HeHOr NHTeH3uTeTa. >’

[a nn je 6uno
onpaBAaHO NpuxXBaTake pU3MKa 3aBMCKU 0Of COLMja/THOr 3Ha4yaja camor MoHallawa W
BepoBaTHoOhe © TeXuHe Moryhe HeratusHe nocneauue. Kputepnjym je 3anpaso
06jexTnBan>® 1 cBOAM Ce Ha NTarbe Aa M 61 pasymMaH 1 6pYdKBMB rpahaHnH NPUXBaTHO
TakaB pW3WK, Tj. Aa N1 GM ce YNPKOC MpenosHaTe OMmacHOCTM of Moryher HacTynawa
3abparbeHe nocneauLe MNak oany4mo 3a npegysvmare pagmwe. C TM y Be3n, Huje moryhe
a priori pehun Koju je To oapeheHn cTeneH BepoBaTHOhe OCTBapeHa 3aKOHCKOr 6uha Koju
ce ypayyHaBa y 6e3063MpHOCT, Beh je TO (PaKTUYHO MUTawe Yy AOMEHY KOHKPETHUX
okonHocTi.**® CxofHO ToMe, ako je PM3MK KOjU Y4MHWNAL, CTBapa CBOjOM PajOM
He3HaTaH, TELIKO Aa Ce ULLTa MOXE NPUroBOPUTW OANYyuYMBakby 3a Npeay3vMarbe pafrbe.
Mnak, n ypa/beHa OMacHOCT, peieKToBaHa Kpo3 CBECT O MOryhHOCTM OCTBapewa
3abparbeHe nocneauue, Moxe 6UTU A0OBO/bHA 3a Mojam 6e3063MPHOCTKM, aKo Ta OMacHOCT
npeTn 0o6py BenvkKe BPeAHOCTM U ako Npedy3eTo MOHallake HeMa HUKakaB ApYLUTBEHU
3Hayaj. YumHunay Koju ApYyrome >Xenu fAa MOKaXe Kako Ce urpa pycku pynet, 6uhe
6e3003MpaH y OAHOCY Ha JIMLLEHE XKUBOTA, MaKO LUAHCa Aa HacTynu CMpTHa nocneguua

370

HMje BennKa.”~ Y TaKBMM C/ly4ajeBrMa HeOoMnxo4HO je oAycTaTV Of npefy3vMarba pajtbe,

%6 R. A. Duff /1980c/: cTp. 282. CNNUHO BaXKM 1 3a KOHLIENT CBECHOT HexaTa y HalleM KPUBMYHOM MpaBy;
YUMHWUNAL, CBECTAH PU3MYHOCTM CBOT MOHalliakba Bepyje y cpehaH 3aBpLueTak, Haja ce aa Ao Aena Hehe gohu
— a1 je HEr0BO OAyYMBatbe MOAM0XKHO MPEKOPY, jep Ce HEOMpaBAaHO O4JTy4MO 3a CBOje MOHaLlakbe; Aa je
610 NaxX/bKBMjKU 3HA0 61 fa Hehe n3behu BpLLEHE KPUBUYHOT fiena, Tj. 01aKo je Apxao fa [0 Aena Hehe gohu
unu aa he oH Mohw Aa ra cnpeuw.

%7 R. Heaton, C. de Than /2011/: cTp. 66.

%8 HenpuxBaT/bUBOCT Npey3vMatba pU3KKa je 06jeKTUBHa KaTeropuja o Kojoj oanyuyje cys. Mpu Tome ce He
y3Ma y 003Mp YYMHMOYEB CTaB Y OAHOCY Ha MuTakbe ONpPaBaHOCTW OfJlyuMBara 3a WM3BOheHe pusnuHe
paghe, Beh ce nonasv of Tora Aa M 61 NPOCeYHO Max/bUB MojeAuHal, 61Mo cnpeMaH ga npeaysme onacHy
pagwy. A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 140; R. Heaton, C. de Than
/2011/: cTp. 66.

%9 D, Ormerod /2011/: cTp. 118.

370 Monasehu 0 0BOT MepUIa U He3HATHN PU3MK HACTyNarba NOCAEANLE MOXe BUTU HeompasaaH. Hp. Taksa
cnvka he 6GUTK UCMyHeHa Y CyYajy Aa YYMHMIAL, ca CTo/a Ha KOMe Ce Haasu Xubagy NULITOMba, 0 KOjux
Ce caMo Y jeHOM Hafasn MeTak, HacymuLe y3uma ynpaso NULTOMb Y KOME MMa MyHULWM]e 1 Ucnasbyje XuTal,
y gpyrora. ako je pusnK HacTynawa nocneguue M3y3eTHO Manu, TeXMHY moryhe nocneguue He npatu
ofroeapajyha gpywTeeHa kopucHocT. W. R. LaFave, A. W. Scott /1986/: cTp. 233. Y HalleM KpUBWYHOM
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YKO/IMKO Y4YMHWNAL Yy MOTMAYHOCTM HE MOXe fJa e/IMMUHMLIE OnacHOCT OCTBaperba
3aKOHCKor 6uha. CynpoTHO TOMe, 3HayajaH pPU3MK, Tj. BWCOK CTeneH BepoBaTHOhe
HacTynawa 3abparbeHe MocneamLe He Mopa 3a UCXof Aa uma 6e3063MpHO MoHallakbe, ako
je HMp. pey O XMPYPLUKO] WHTEPBEHLMjU KOjOM Ce HaCTOjU CracuTy XWMBOT, Tako fAa
npeysuMarbe TaKBOT pU3MKa He MOXe fAa ce cMaTpa HepasymHuMm.>™ Y Tom cnyuajy, camo
BWCOK CTerneH BepoBaTHOhe 0f HacTynawa TewKe MoBpefde onpaBgahe uMcnosbaBakbe

npekopa 3a 6e30631pHO MoHaLLake. 3"

1. Cy6jekTnBHa BapujaHTa nojma 6e3063mpHocTn (Cunningham recklessness)

CXOfHO CTaHAap4HOM CYOjeKTMBHOM KpUTEPUjyMY, HEOMXOAHO je Aa yumHunay,
npenosHa pu3NYHOCT CBOr MOHallaka, Tj. Aa Oyae cBecTaH NocTojarkba pusmkKa v fa ra
BO/bHO NpuxBaTh.>” LieHTpanHu eneMeHT OBOr KOHLIENTa je TO Aa YYMHWAAL, Mopa 3HaTu
[ia CBOjJOM pafHOM cTBapa MOryhHoCT ocTBapeta Guha KakBOr [efiMKTa. YUuHunay, je

cBecTaH fa nocneguua Moxe HactynuTi.>™ OH npenosHaje nocTojarbe pu3KKa. YKOMMKO

npaBy TakaB C/ly4aj Cy6jeKTUBHOI OA4HOCA YYMHMOLA 61 Ce Nako MOrao NOABECTW NOJ eBEHTYaNHN YMULLIbBA],
jep vako Kof yuumHMoLA He MOCTOju MpuUCTajakbe Kao MCUXOMOLWIKA YMHEeHMLA, OCMaware Ha CnyyajHo
nsocTajare nocnegmue (Tj. HeKy cacBMM HeofpefeHy OKOMHOCT) onpaBAaBa 3ak/byvak Aa MpucTajarbe
nocToju y HopmaTuBHOM cmuciy. Bug. 3. CtojaHosuh /2014/: cTp. 175-176.

50 A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 140-141. BMCOKO pu3nuHa
XVPYPLUKa MHTEPBEHLMja MOXe OWTK OmnpaBAaHa camo ako je TO jeauHa npeocTasa MOryhHOCT fa ce crace
XKMBOT MaumjeHTa. Ann, pU3nK KOjUu je npu TOMe NMpPUCyTaH He MOXKEe GMUTW MPUXBAT/bMB aKO je Heka Makbe
onacHa MOryhHOCT JOCTyMHa, UK Ce MHTEPBEHLMja HE M3BOAM Y CBPXY CMacaBatba XXMBOTA, Kao M YKO/IMKO
HUCY Mpefy3eTe pacrosoXnBe Mepe 3a ymamwere pusunka. icto, cTp. 140.

32D, Ormerod /2011/: cTp. 118.

373 \/. Tadros /2002/: Recklessness and the Duty to Take Care, Criminal Law Theory: Doctrines of the
General Part, (ed. S. Shute, A. P. Simester), ctp. 227; D. Ormerod /2011/: cTtp. 120. lMpuxBaTame
(MpucTajere) ce 0AHOCU Ha PU3NK, HE Ha EBEHTYaNIHY mocneauly.

374 Mpema cTaBy NojeavHMX ayTopa Tpeba pasnvKoBaTV KPUBMYHA fieNa KOA KOjUX OCUM pafbe MocToju 1
Heka OKOJIHOCT WM Mocieauua U OHa KOA KOjUX je KaKHKBO CaMO MoHallate Kao TakBo. Y NMPBOM Cry4ajy
6e3063MPHOCT je KaTeropuja Koja je nof Kanom cy6jeKTUBHOI efleMeHTa, JOK Ce Y ApyroM Tuye actus reus-a
(Hnp. 6e3063vpHa BOXHa; Ty Ce Cy[ He nNuTa fa /v je yurHunaly, 6uo ceectaH MOryhHoCTW ga ynpas/ba
MOTOPHMM BO3M/IOM, Beh Aa v je HauMH Npegy3uMarba pagbe, cama BOXHa 6uia onacHa; 6e3063MpHOCT y
OBOM KOHTEKCTY oapehyje KBaMTET U NPUPOAY CaMor MoHallakba; y TOM Cny4ajy ce nojam Koju ce Besyje 3a
actus reus). Ha Hekn HauMH OBO CXBaTake Ce MOoKMana ca eBPOKOHTUHEHTA/IHUM YYereM O ABOCTPYKO]
(hyHKUMjM yMULLIbaja M HexaTa. ball kao 1y ofjHocy Ha nocneauuy, 6e3063MpHOCT NpemMa OKOMHOCTMMa Aena
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CyL OUEHM f[a je TakBO OAJlyuMBare€ HEMpuxBaT/bMBO, YuMHWNay he ce cmartpatu
OArOBOPHMM 3a KPMBUYHO Aeno. Vako MocToju cTaB Aa rpaHuue nojma 6e3063MpHOCTM He
Tpeba NOCTaBUTU Tako LUMPOKO fa Taj nojaM 06yxBaTW CBaKM CBECHO MPEro3HaT PU3NK,
Bnagajyhu ctas nonasu of Tora fa je A0BO/bHO fa y4mHWnay, 6yge csecTaH MOryhHocTu
ocTBapetba 3abpatbeHe nocneauue,> 6e3 063Mpa Ha cTereH BepoBaTHOhe HbEHOr
HacTynarwa.>’® [lpyrum peunma, He TPaXwW Ce CBECT O CUFYPHOM (M3BECHOM) OCTBapey
3akoHckor onmca,’’ jep 61 y Tom cnyyajy noctojao ymubaj (oblique intent). [oBosbHa je
y TOM CMUCNY ¥ Maia BepoBaTHoha (MOryhHOCT) HacTynaka HeaonylTeHe nocneguLe,
Koja ce ofpasuna y cBecTW yumHmoua.>’® VicToBpeMeHO, HUje Of 3Hauaja a m ce
YUYMHUNAL, carnallaBa ca HacTynawem nocneguue. Noctojahe 6e3063MPHOCT M Y Cyyajy
Kafja ce yunHWnaL, Haga Ja o ocTeapera dena Hehe gohu.®”® CxogHo Tome, mog nojam
6€3003MPHOCTN MOLBOAM CE U E€BPOKOHTUHEHTAIHM MOjaM CBECHOr Hexara. TUMWUYHK
CMy4ajeBn KPUBUYHMX [ena Ko KOjux je Cy6jeKTUBHO MepWo 3a OueHy 6e3063MPHOCTU
MPYMEHUBAHO M Y Meprogy napanenHor NocTojata fABa pas3MumTa KpuTepujyma Cy OHM
[ENIMKTN Y Ynjem 3aKOHCKOM onucy je ynotpebrbeHa pey maliciously ga onvile mens rea
enemeHT. 3

3a cybjeKTMBHM nojam 6e3063MPHOCTM NOTPEBGHO je Aakne Aa yuuHunay 6yae

CBECTaH PM3NYHOCTM CBOF MOHAWama™™ 1 fa 3a W3BONere TakBe padwe npema

nofpasymesa Aa yuumHunial npegysuma pagwy Bepyjyhm fga noctoju MOryhHOCT ga je TakBa OKO/IHOCT
npucytHa. OBO ce YeCTO 03HauaBa TepMmuHoOM reckless knowledge, masia je cam n3pa3s HejacaH, ¢ 063MpOM Ha
TO fa ,,3Harbe" Kao TakBO HUje HeOMX0A4HO; 6uhe JOBO/BHO CaMO fa yYMHWIAL, cMaTpa 4a OKOJHOCT ,,MOoXxe"
noctojatun. OBO peLUere je y Cknagy ca ONLWTWM MPaBWIOM Aa YYMHWAAL KOju nocTyna 6e30631pHO Mopa
6WTK CBECTaH Ja CBM eNeMeHTV Hemnpaea Mory 6muTu npucyTHU. A. P. Simester, J. R. Spencer, G. R. Sullivan,
G. J. Virgo /2010/: cTp. 145.

3% R. A. Duff /1980c/: cTp. 289.

37® To unak Mopa 6UTW OMACHOCT KOja Haaunasu CTeneH J03BO/LEHON PU3NKA KOjU Ce YobUyajeHo npuxeaTa y
JpyLITBY. AN 3a PasnnKy Of pellera amepuykor Mogena KpuBryHOr 3aKOHUKa Taj pU3KK He Mopa fa byze
3HaTaH 1 [ja BeroBo 3aHemMapvBake Tpeba fa npefcTaB/ba rpybo OACTyMNawe 0f yobuuajeHor, cTaHgapaHor
noHawara. Bug. G. Williams /1988/: cTp. 76.

$TW. R. LaFave, A. W. Scott /1986/: cTp. 239-240.

378 A. Ashworth /2009/: cTp. 178.

5 Byp. R. Card /2010/: cTp. 92.

%0 R. Heaton, C. de Than /2011/: cTp. 67.

%1 BpeaHo je NomeHa fja Cy/l HUKaKo He CMe f1a Ce OC/IOHI UCK/bYUMBO Ha TBPHEH-e YUMHIMOLA O TOME fja /M je
npeno3Hao PM3MYHOCT CBOM MOHallawa, Beh 40 MpaBor CTaka CTBapw Tpeba fa fAofe Ha Temerby CBMX
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06jeKTMBHOM Mepwu/ly Hema onpasfara (He Tpaxu ce Kao A04aTHM YCNOB fa ce yunHuiay,
carflaco ca HacTynawem nocneguue, Wan ga pusuMk Mopa fa 6yde ouvrnefaH wunm
3HauajaH).

Bogehn cnyyaj Ha oOcHOBY Kora je wu3rpaheH Cy6jeKTMBHM KOHLENT nojMa
6e3003MPHOCTN je pacrpaB/baH Mpef EeHr/1eCKUM MNpPaBoCyAHUM OpraHuMa CpeavHOM
Agagecetor Beka (Cunningham [1957]). YunHunay, je y Hamepu fa u3 racomepa Koju je
pagno Ha NpuHUMNy ybauuBawa HoBYMha OAy3me HOBAL, OLITETMO Mepay ycnep udera je
[OLW0 [0 Uypewa raca y cycegHy Kyhy u yrpoxasara >XMBOTa /byAW KOjU CY Y HOj
xuBenn.*¥ HakoH ocyge 3a yrpoxaBarbe XWBOTa PYKOBateM LIKOA/LUBMM CTBapuMa,
AnenaumoHu cyf je cmaTpao ga nspas malice (kao Cy6jeKTVBHM efIeMEHT KPUBUYHOT Jena
KOje je y4mHMoLy CTaB/beHO Ha TepeT) 3HauM ymulsbaj Manm 6e3063MpPHOCT, U Aa OBaj
Apyrn 061K KprBULLE MOCTOjU aKo je ,,0KPUB/bEHW NPeaBuaeo Aa ogpefheHa noBpeaa MoXe
BUTW yunibeHa, a U Noped Tora ce OAyuMo Aa NpedysMme pagmwy.“>** Oaj cTaHgaps je
[oUHMje noTBpheH oa/nlykom AnenauuoHor cyga y cnydajy Sephenson [1979]. Mako je
of6paHa TBpAWNa a OKPUB/bEHW, KOME je CTaB/beHa Ha TepeT NasbeBMHa (arson), 36or Tora
WTO 60nyje 0f CXu3o(peHuje, HUje MMao WCTY CrnocoBHOCT npefsuharba U NpoLeHe
p13MKa Kao MEeHTa/HO 34paBa 0coba (WTO je NPMXBaTvO NPBOCTEMEHN CyA) CMEPHULLOM
yrnyheHOM NopoTu Aa Moxe Hahu fa je yunHunay, 6e3063MpHO ocTBapuno 6uhe fena ako
YTBPAM [a je pU3MK HacTynarba nospege 61o ounrnesaH YoBeKy HOPMa/IHUX CMOCOGHOCTYH
(pasymaH 4oBeK), 0Baj 00jeKTMBHU TECT je 0f CTpaHe APYrocTerneHor cyda OueeH Kao
norpeLuaH. AnenaynoHn cyq je YKuHyo ocyhyjyhy npecygy 360r norpewiHe CMepHuLe,
NOTBPAMBLLM Aa KOHLENT 6e3063MpHOCTM nogpasymeBa CybjeKTuBHO mepuno. Ctora, Asa
Cy NnTarba Koja ce NocTaB/bajy Y OKBUPY CY6jeKTUBHOr TecTa: 1) Ja i je yumHunal, 6no
cBecTtaH MoryhHoCTM HacTynarwa 3abpareHe nocneauue v 2) ga v je 6uno HeonpasgaHo

WA HepasyMHO [a Ce NpuxBaTu puU3NK. PeneeaHTHe cy [Jakne CMoco6HOCTN camor

PeneBaHTHUX OKO/IHOCTU. YaK ce UCTMYe A je 0Baj 06/MK KPMBULE NMOHEKAL TeXe YTBPAMTU HEr0 YMULLIbA],
nako je y BehuHW cfyyajeBa TO Naklle, NOLWITO Ce He UCTMINTYje BONYHTAPUCTMUKA CTPaHa W HWje HEOMXOAHO
[l0Ka3aTu CBECT O FOTOBO U3BECHOM HacTynawy nocneauue. Bua. G. Williams/1988/: ctp. 75.

%2 YeTo, cTp. 79.

%3 A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: ctp. 141; D. Ormerod /2011/: cTp. 120.
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yUMHMoOLA Y TPEHYTKY Npefy3vMarba pajtbe M3BpLUeHa; BaH pasmaTparba cy MoryhHocTu
HeKOr MPOCEYHOT, MaX/bMBOT NojeanHLa. >

Cy6jekTnBHa BapujaHTa nojma 6e3063MPHOCTN NpUMekyje ce Yy OAHOCY Ha CBa
3aKOHOM perynmcaHa KpvMBMYHA fAena Kao OMwiTe NpaBuIo Of KOra caMoO 3aKOHOAaBall
MOXe Kpeumpatn msysetak (Anti-terrorism Crime and Security Act [2001] npegsuha
06jeKTMBHN TeCT 3a NojeAMHa fAena). YumHunal Koju He yBuha onacaH KapakTep CBOr
MoHallara He MOXKe ce cmaTpaTy 6e3063MpHMM. Mpu TOMe ce He NOCTaB/ba Kao YCoB Aa
yunHunay, 6yae cBecTaH OUMrIeAHOr M 3Ha4YajHOr pM3nKa, AOBOLHO je caMo [a npeaBuam
noBpedy WM Yrpoxasare Kao Mmocneauly CBOF MoHallawa.>>> C fpyre cTpaHe, 0BaKo
NnocTaB/beH Mojam 6e3063MPHOCTM He ocnobaha 0f OArOBOPHOCTU YUYMHMOLA KOju je
paBHOAYLLaH npeMa Tyhum fo6prma, KOju YaK 1 He NOMULLIbA O EBEHTYa/THOM PU3MKY, jep
He Mapu 3a Tyha 06pa.®® Be3063MpHOCT pednekTyje KBAIMTET YUMHMOUEBE pajre, He
HEroBOI KapakTepa, CTaBa M CKNOHOCTKW; anu y4mHunay, je 6e3063vpaH yrnpaso 360r Tora
LUTO je Yy HeroBOM KOHKPETHOM MOHallaky UCNosbuo oapefeHn CTaB WK CKIOHOCT, Tj.
cmatpahe ce KpvBMM 360r Tora WTo Tyjum Aobpuma Huje MoKoHWO 6pury Koja ce of
tera ouekmsana. >’

Mojam 6€3063MPHOCTA Y CY6jEKTUBHO]j (DOPMM NINYN Ha EBPOKOHTUHEHTATHU MOAES
eBeHTYa/IHOI yMULL/baja, C TUM LUTO je 6UTHa pa3nuka n3Mehy oBa fiBa KOHLUeNTa y Tome
LWITO je Koa nojmMa 6e3063MPHOCTM Harfacak Ha WHTENEKTYa/IHOM €NeMEHTY, Tj. Huje
HEOMXO0AHO Aa Ce Y4YMHWMal, carnacMo ca HacTynawem nocneguue (ocTBaperem 6uha

KPUBWYHOT fJena) [AOK je TO BaXaH YC/OB €BEHTya/IHOI YMULI/baja, KOjui  UMHU

%% N. Haralambous /2010/: cTp. 61.

%5 D. Ormerod /2011/: cTp. 120.

%6 ). B. Brady /1980/: Recklessness, Negligence, Indifference, and Awareness, The Modern Law Review, Ne
4, cTp. 381; J. McEwan, St. J. Robilliard /1981/: cTp. 268; A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J.
Virgo /2010/: cTp. 142. Y cnyyajy Parker [1977] yuuHunay, je y jaBHOj Tene(OHCKOj roBOPHULM pa3buo
cnywanuyy. Cya Huje NpuxsaTuo HeroBy o46paHy fa je 61o Tonmko 6ecaH fa yorTe Huje HU NOMUCINO O
moryhoj wretn. M. Wasik, M. P. Thompson /1981/: , Turning a Blind Eye* as Constituting Mens Rea,
Northern Ireland Legal Quarterly, Ne 4, cTp. 336.

%7 R. A. Duff /1980c/: cTp. 283-284.
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AemMapKaumnoHy nuHujy nsmehy ymuwsbaja U Hexarta. Takohe, moknianawe MocToju U ca

eBPOKOHTWUHEHTANHIM MOjMOM CBECHOT HexaTa. >

2. O6jekTMBHaA BapujaHTa rnojma 6e3063mpHocTur (Caldwell recklessness)

MoyeTKOM OcaMfeceTUx rofgvHa MpOLUOr BeKa YUukbeH je npecefaH y CYACKO]
npakcy Kaga je pey o mojmy 6e3063mpHocTi.®® Y cnyvajesuma Caldwell u Lawrence®®
MOLL/IO Ce Of CTaBa fa 0Baj 00/MK KpvBuMUe Tpeba Lmnpe CXBaTUTU M nopeg yobuuajeHe
Cy6jeKTMBHe BapujaHTe 6e3003MPHOCT MOXE MOCTOjaTh 1 Y CNy4ajy Kaga yumHunay, Huje
npeaBvaeo Moc/neduuy CBOr MOHalawa, ako 6u je npeasuaeo pasymaH rpahaHuH y
terosoj nosuumju. > OBaj Mogen je 03HAUMO HaMyLLTaHE jeAUHCTBEHOT KOHLENTa nojma
6€3003MPHOCTU, Ka0 N MPOLLUMPUBAHE OAMOBOPHOCTY 3a LUTETHY pagkwy M Y Cnydajy Kaja
YUMHUNAL, HUje 61O CBECTaH OMacHOCTM KOjy CTBapa CBOjUM MoHaluarem,>** a Hajnpe je
yrnoTpe6/beH Y UHCTPYKUMjMU KOjy je Cyd ynyTuMo NopoTHUUMMA Y cnyyajy Metropolitan

Police Commissioner v Caldwell [1982].3% Mpema Toj cmepHWLM, yunHWnaL, nocTyna

%8 Bup. G. P. Fletcher /2000/: cTp. 443.

%9 Y nuTepaTypu je v npe Tora 6UN0 MPeANOXKEHO MPOLUMPMBatbe NOjMa 6e3063MPHOCTU. HenoLToBarmbe
npasHor fo6pa MOXe Ha UCTW HauuH ohu [0 n3paxaja U Kpo3 CBECHO M KPO3 HECBECHO OfHOLLEHe npema
nocnefuuama noHawawa. R. A. Duff /1980c/: cTp. 292. Bnagajyhu cTaB je unak 6uo fa 06jeKTMBHM nojam
6e3063MpHOCTM y CTBapW MpeAcTaB/ba POPMY HexaTHe KpUBMLE, v Ja Y MHOTMM CuTyaumjama rotoBo fa
Hema HUKaKBe MOpa/He pasnvke M3MeRy y4MHMOLA KOjW je MpedBuAe0 M YUYMHMOLA KOjuU HUje MpeaBuaeo
MoryhHOCT HacTynata nocneguue. Bua. G. H. Gordon /1975/: ctp. 372, 384.

30 33HMM/BLMBO je [a Cy OANyKe [JOHECeHe UCTOT JaHa, anu Of CTpaHe pasnuuntux Beha [loma nopaosa. M.
Molan, D. Lanser, D. Bloy /2000/: cTp. 78. Y 0BOM ApyroM cy4ajy of/nyKa cyfa je AOHeceHa jeHOr1acHo,
3a pasnuKy Of MPBOr C/yyaja rae je npecyauna TecHa BehuHa. Bug. J. McEwan, St. J. Robilliard /1981/: cTp.
267; G. Williams /1981/: Recklessness Redefined, Cambridge Law Journal, Ne 2, cTp. 252.

#¥1 D, Ormerod /2011/: cTp. 121.

%92 3anMmbKBO je da cy v cyposu y CAJ ynpKoc Bnagajyhem cy6jeKTUBHOM KOHLENTY, U3y3eTHO Nog, Kany
nojMa 6e3063MpPHOCTU MOABOAM/IM U HECBECHO oOcCTBapere 6uha KpuBUYHOr fena. Kputepujym 3a
yCnocTaB/batbe KpuBULE je ynopehuBare ca MOHALLakeM jedHOr pasyMHOr rpahaHuHa y nosuyujv
yunHuoua. Tako je y jeaHoj oanyum (Commonwealth v. Welansky [1944]) 3ak/byyeHO fa je CBECT O
YMkbeHMLEAMA Ha OCHOBY KOjuX 61 pasymaH nojefuHal, MPeno3Hao OnacHOCT CBOT MOHallakba eKBUBA/IEHTHA
ca rnocefioBareM CBECTU O PU3MYHOCTY NoHawawa. Bug. E. W. Hautamaki /1951/: The Element of Mens Rea
in Recklessness and ,,Criminal Negligence“, Duke Bar Journal, Ne 1, cTp. 62.

%3 Cnyuaj Caldwell [1982] 1Mao je 3a npeameT AENMKT NasbeBUHe (arson); YYWHWAALL je ONTYXKEeH Ja je
13a3Ba0 NoXap y XoTeny. Y CBOjoj oabpaHn TBPAMO je Aa je 610 TONMKO NjaH Aa My YakK HWje HU Nano Ha
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6e3063MpHO Yy nornegy Tora Aa v he Heka cTBap (MMOBMHA) OMTU YHMLUTEHA WU
owTeheHa ako: 1) npedysMa pagky Koja cTBapa oumrniegHy onacHocT (pusuk) ga he
MMOBMHA OWUTW YHULITEHA WAM owTeheHa, WU 2) ako YOMwTe HWje Nperno3Hao Takey
onacHocT (inadvertent recklessness) nnu je 6Mo cBecTaH Te OMacHOCTWU, aln je YMNPKOC
TOMe npeay3eo pagy (advertent recklessness).*** [lpyra BapujaHTa nojma 6e3063vpHOCTY
Ha Kojy ce cya no3vBa (advertent recklessness) nonasv of yobuuajeHor mnojma
6€3063MPHOCTN: yumHWUNaL, noctyna 6e3063MpHO ako npedy3uma pagwy uunje je
PU3NYHOCTU CBeCTaH. AW, KpUTepujym Koju npedsuha npBu TecT WMpW je 0f OHOr
ycnocTaB/beHor y cny4ajy Cunningham, nowTo obyxeara U cuTyauujy y Kojoj yunHunal,
HMje cBecTaH MOryhHOCTM HacTynawa 3abpareHe nocneguue. Caldwell TecT nojam
6e30631MPHOCTN MPOCTUPE M HAa ClyyajeBe Yy KOjUMa YYMHWMAL, HM He MOMMLI/ba Ha
MoryhHoCT ocTBapera 6uha KpMBMYHOT Aena, Noj YC/oBOM Aa je TakBa moryhHoct 6una

OUMINefHa, ca acreKTa pasyMHor nojeauHua (reasonable person).*®

OCHOBHUM HeflocTaTak
0Be 00jeKTMBHE (hopme rnojma 6e3063MPHOCTM je TO LITO Yy 003Mp Yy3uMma WCK/by4MBO
MOryRHOCTM MPOCEYHOr YOBEKa, NPV 4Yemy OCOOMHE KOHKPETHOr YyumHMoua U Herosa
eBeHTyasHa (NCMXMYKa WAN  (M3NYKA) HECMOCOOHOCT fAa YAO0BO/bM  MOCTaB/bEHOM
CTaHgapay He urpa Hukaksy ynory.>* Ha Taj HauuH ce 6WUTHO 0ACTyna 0f LieHTPaIHoOr
yCnoBa 3a Cy0jeKTMBHO ypadyHaBare Yy KPMBMYHOM MpaBy — MOryhHocTu gpyraduvjer
noHawara. OBaj KOHLENT je nogpxkaH 1y cny4ajy Lawrence [1982] y3 Ty pa3ivKy LWITO je

[lomM nopAoBa cMaTpao fa pusnK Tpeba ga Gyae He camo ouyurnefaH, Beh U 036u/baH. Y

nameT Aa CBOjUM MOHallakbemM MOXe Yrpo3vuTu XMBoTe sbyan y xoTeny. W. Wilson /2008/: ctp. 141.
AnenaymoHn cyf je YCBOjMO Xanby ynoXeHy Of CTpaHe yumHuoua 360r NorpewlHe CMepHULIE KOjy je cyaunja
ynyTMO MOPOTU U Ciydaj je fowao npef Jom nopaosa. Mako je [jom nopaosa NoTBpAMo Bnadajyhu ctas ga
MHTOKCMKaLMja He NpeacTaB/ba afiekBaTHY 046paHy (He UCK/byuyje NocTojake KPUBMYHOT feNa) ako je pey o
[enukTy koju cnafa y basic intent, unak je MCKopucTMO MPUAKMKY Aa peBugupa noctojehe npasunio y
matepuju nojma 6e3063MpHOCTU. 3ay3eT je cTaB da ce 6e3063MPHOCT MOXe NOTBPAUTU KpPO3 ABa pasmumTa
Tecta. N. Haralambous /2010/: cTp. 62.

¥4 G. Williams /1981/: cTp. 267; M. Jefferson /2009/: cTp. 111.

%5 N. Haralambous /2010/: cTp. 62. OppehuBare eBEHTYaNHOT yMWLLI/baja Y3 OCMOHAL, Ha MOHaLLaHbe
pasyMHOr nojeavHUa MoXke ce NpoHahu 1y Hemaukoj aokTpuHK (Ingeborg Puppe). G. Taylor /2004a/: cTp.
360-361.

3% A, Ashworth /2009/: cTp. 181.
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jedHOM KacHujeMm cny4dajy u3 npakce (Reid [1992]) 3ak/by4yeHO je ga 0OBa CMepHMUUA
npefcras/ba camo MyToKas U Aa je He Tpeba cMaTpaTyi OKaMereHOM 1 HEMPOMEH/bUBOM.
Mako je ognyka y cnydajy Caldwell nmana 3HavajaH yTuLaj Ha eHr1IeCKO KPUBUYHO
MpaBo OcaMZeceTnx rofuHa NpOoLLIOr BeKa, heH 3Hauaj je 6p3o ocnabuo, ycneq Tora LTo
je npumMeHa 6una orpaHMyeHa camMO Ha KPMBMYHO AEN0 YHULITEHA M owTehera Tyhe
CTBapy U CBera joLl HEKOMMKO AennKaTa CTBOpeHUX AenaTHoluhy 3akoHodasua. > Hegyro
HaKOH OBe Of/lyKe Bflafao je cTaB fa 00jeKTUBHU KpuUTepujym 6e3063upHOCTM Tpeba aa
BaXM 3a CBa f[ena Ko KOjux je oBaj 06/MK KpuBuue npeasuheH, OCUM  YKOMKO
3aKOHOfaBaL, Y 0AHOCY Ha opeheHy MHKpUMUHauujy He ogpean Apyraunje.’® Uak je
CMaTpaHo fa U Yy OAHOCY Ha KPMBMYHO Aeno cuioBamwa (6e3063MpHOCT Yy OfHOCY Ha
HenpucTajake MacMBHOI Cy6jeKTa Ha CEeKCyaslHWM UMH, Koja NpefcTaB/ba OKOMHOCT [ena)
Tpeba NPUMEHUTW MPOLUMPEHY BapujaHTy Mojma 6e3063MpHOCTU. MehyTum, cyaoBu cy
Bpno 6p30 3ay3enn CTaB Aa Ce Kaja je pey o oapeheHum aenuktuma (YKbydyjyhu n

CUNOBatbe) 06jeKTUBHA BapujaHTa nojMa 6e3063MPHOCTY He MoXe NpuMeHnTN. >

3. KpuTnka 06jeKTMBHO cxBaheHOr nojma 6e30631MpHOCTU

Of camor royeTka OBaj MoAeN je 6MO NPeAMET CHAXHE KPUTMKE of CTpaHe
TeopeTuyapa u byan 13 npakce.*® KbyuHn apryMeHT npoTue oBor Mepuna npoHaheH je y
HenpaBeHOM TPeTVpatby YUMHUIALA KOju HUCY BUNM CNOCOBHM Aa NMPero3Hajy onacHoCT

COMCTBEHOr MOHaLlata (Mnage 0cobe, UM N1La CMakbeHe HTENUIeHLMje). YKasnBatbe Ha

%7 A, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 143.

%8 G. Williams /1988/: cTp. 74.

39 Bpp. M. Jefferson /2009/: ctp. 111.

40 PeTku cy ayTOpPYN KOj1 Cy 06jEKTUBHI TECT CMATPanM MOPAIHO NOTMYHO NPUXBaT/LUBMM. Bua. J. McEwan,
St. J. Robilliard /1981/: cTp. 286. Apyru cy nonasunm of, Tora fja ce 3anpaso W He paan 0 06jeKTUBHOM TecTy,
Beh Moaudukaumju cybjeKTUBHOr TecTa, Koja npefcTaB/ba YHarpehewe CYACKOr cxBaTawa Mnojma
6e3063upHoCcTU. Bug. G. Syrota /1982/: A Radical Change in the Law of Recklessness, The Criminal Law
Review, cTp. 107-108. Ocum TOra, NpucyTaH je 1 CTaB fa je3rpo rnojma 6e3063MpHOCTY YMHWU PaBHOLYLLIHOCT,
a OHa Ce MOXKe MaHWU(ecToBaT He CamMO Kao CBECHO NpMXBaTare HeonpaBaaHor pr3mnka, Beh 1 Kao HeCBECHO
O[JHOLLIEH-E MpeMa KapakTepy npeay3eTor MoHawarwa U Tyhum gobpuma. Ha Taj HaumH 61 ce nomohy
enemMeHTa paBHOAYLLHOCTM BPLUMAO pa3rpaHnyere nmehy 6e3063MpHocTv 1 HexaTa. Bug. R. A. Duff /1983/:
Caldwell and Lawrence: The Retreat from Subjectivism, Oxford Journal of Legal Studies, Ne 1, cTp. 98.
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HENPUXBaT/bMBOCT NPOLUMPUBatba Nosba NojmMa 6e3063MPHOCTU 1 Ha HECBECHO YNYLUTaHe Y
PU3NYHY CUTYaUMjy Koja pesynTupa ocTBapereM 6uha KpMBMYHOL Aena, Of camor crapTa
61no je OCMOHEHO M Ha M3BewTaj Komwucuje 3a npaBo, KOjU je MPEeTXOAMo YCBajarby
Criminal Damage Act-a [1971], rae ce jacHO noLuno of ctasa Aa m3pa3 reckless y ogHocy
Ha YHULWITEHE WM owTehewe MMOBUHE Tpeba CXBaTUTU Yy CKMady ca Cy6jeKTVBHUM
Mepunom, Koje je Taga 6uno jeguHo moryhe pewerse.””t Ocum Tora, Caldwell TecT je
omoryhnmo ocyfy Y4YumHMOLA KOjU je CBOjOM pajrOM MpOoy3poKoBao LWTeTy Ha Tyhoj
MMOBUWHW, 1ako HMje 61O CBeCTaH fa TO MOXe 6WUTK Moc/neAmLa Herose pagwe, Yemy ce
030M/bHO MOXKe MPUroBOPUTK, HApPOUUTO Yy CUTyauujama Kaga yYuHWnay, ycref Hekor
HefoCTaTKa Huje 610 y MOryhHOCTM Aa 1Ma TpaxeHy caecT. %

MpoueHa fa N1 je pu3MK HacTynawa 3abparbeHe nocneguue 610 ,,ounrnefaH u
030W/baH* NpPenyLUTeHa je NOPOoTK, C TUM LUTO je 610 AONYCTUBO Aa CyAmja O4yun aa ce
TO NUTake YonwiTe He NojaBn npes NOPOTHULMMA, YKOIMKO HUje GUNo JOBO/BHO [0Ka3a.
[MpBM YCNOB Ce O4HOCK Ha MOCTOjare PU3MKa, AOK je APYrn YCroB Be3aH 3a BepoBaTHOhy
oCTBapera pu3nKa 1 TexXuHy (cTeneH) nospege 3awtuheHor fobpa y cny4ajy fa onacHoOCT
Oyge peanmsoBaHa. OBa ce MPeTNoOCTaBKa MNakK HUje 3axTeBasa y Ciy4vajeBMMa kaga je
YUYMHUAAL, NPEN03Ha0 PU3NYHOCT CBOje pafdkse, jep Huje 6uno notpebe Aa ce NoOKaxe Aa je
OMacHOCT 6una ouurnegHa nojeanHLyY MPOCEYHMX CMOCOBGHOCTKU, Kaga je Beh cam
YUYMHMNaL, ceecTaH MOryhHocTu ocTBapera 3abparbeHe nocneguue. CyrnpoTHO, YKOMMKO
yuYHUMaY Huje Mmao nommcao fa CBOjOM pafhOM pU3MKyje MOBPeay WM yrpoXKaBarbe
HeKor npaBoM 3aliTuheHOr Ao06pa, HEOMXOAHO je YTBPAUTW fa /M je TakBy MoryhHocT
MOrao 3ammciIUTL MpoceyaH nojeAuHal, fa 6M ce 3a TakBO CTawe CBECTU YYMHMOLY
npebauynno, jep je Tpebano pga Oyae cBecTaH OMAcHOCTM KOjy CTBapa CBOjUM
noHawwarem.

Mpwn TOMe je NOTNYHO HEBAXHO, Tj. He y3Ma ce Y 0631p Aa v je yYMHWIaL, Morao
[ia UCMYHW 3aXTeBe AY>KHOI MoHallaka. JInyHa CBOjCTBa yUMHMOLA Yenes Kojux Huje 1o y

CTaky Ja OAroBOPVM OHOMEe LUTO Ce Of MPOCEYHOr MojeAuHLIa Y TaKBMM OKOSIHOCTMMA

0L | H. Leigh /1993/: Recklessness After Reid, The Modern Law Review, Ne 2, cTp. 210; W. Wilson /2008/:
cTp. 139.

92 R. Heaton, C. de Than /2011/: cTp. 68-69.

“% eTo, cTp. 69.
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oYeKyje (HNp. HegocTatak ofpefheHOr 3Hawa, WCKYCTBAa WM HeLOBO/bHA 3PeNiocT) He
nckbyuyjy ogrosopHocT.”®  LLTaBuLle, CTaHAapf pasyMHOr MOHaLLamba MPOCeYHOr
rpahaHnHa KOHCTPyMCaH je Mo Kanyny HOpMasiHe 0cob6e y CBakOM Mnornegy v CyaoBu cy
YOpHO oAbujann Aa  OMWwTy MNPOCEYHOCT penatMBu3yjy Yy CKnagy ca Hekum
KapakTepucTMKaMa y4uumHMoua, Koje O6M MOorne ga yTudy Ha HeroBy CrocOOHOCT fJa
MPaBWIHO MPOLEHN CTEMNeH PU3MKa U KapakTep CBOr NnoHallawa. To YakK HUje YAHEHO HU Y
0QHOCY Ha OCHOBHE KapaKTepUCTMKE, Koje Cy OnLwiTe npupoge, Kao LITO Cy NOn Mam
y3pacT.*® Peluere 61 Ce MOFI0 TPKWUTY U Y 33ApXKaBarby OCHOBHOF TECTa, an TaKo Aa
CTaHAapA pa3yMHe ocobe Oyae 3a04eHYT HEKMM 0cobMHama yumHuoua, Koje 6u morne aa
YTUYY Ha HEroBy CMNOCOOGHOCT fa Mpefsuan OHO LWTO 6U OMN0 O4MrNeHO HeKoMe
MPOCEYHMX CMOCOBHOCTU. Mako je OWMNO HeKMx HaroeellTaja fda Ce M3y3my Of
0AroBOPHOCTUN OHM YMja je CnoCOBHOCT NPOLEHe pM3MKa COMCTBEHON MOHallakba yMarbeHa
yCnep, HEKOr CTakba 3a Koje Ce YYMHUOLY He MOXKe npebaunTi, 3aK/by4eHO je Aa ce camo Of
[loma nopfoBa MoXKe 04YeKMBaT fa eBEHTYa/IHO MOAUMDMKYje CTPMKTHO NOCTaB/beH TECT Y
cny4ajeBuma Caldwell n Lawrence.

[MpeoKpeT y CYACKO]j MpakcK Koju je y maTepuju 6e3063npHocT yHeo Caldwell Tect
[IOHEO je 1 36yhYyjyhy cuTyauunjy, ABa agpyrayvja Mepuna Uctor obamnkKa KpueuLe y oaHocy
Ha pasnnunTe KaTeropuje KpMBMYHUX [efa, Mako HWje 61no jaCHO 3aliTo 3a jefHa Aena

NpUMerbMBaTK Cy6jeKTUBHM, a 3a Apyra o6jekTnsHu TecT.”® Ocum Tora, noctojana je u

04| H. Leigh /1993/: cTp. 213. 3aHMM/LMBO je Ja Ce YOMLITe He y31Ma y 063up MOryRHOCT yunHMOLA A3
YA0BO/bU 3aXTEBY AY>XKHE NadKbe; BUTHO je, 33 pa3fnKy Of Halller cxBaTarba HeCBECHOT Hexara, camo fa i je
yunHunay, 61o gy>xaH fa npeABuav onacHocT aa 6y My ce 4eno Npunmcano y Kpusmuy.

“% YnycTpaTvBaH NpuMep Kaza OBaKBO PE30HOBak-e BOAM HEMPaBUYHOM pelliey NpeAcTas/ba cnyyaj G
[2003]. YumHmoum ctapoctu 11 1 12 rogmHa 3ananvnm cy HEKONMKO HOBMHA Y NPOCTOPY U3a NPOAaBHULE 1
y6aLunn nx y Benmky niacTUUHy KaHTy 3a cMehe. HakoH LWTo ce niamMeH NpoLmpuo Ha 06/nmXbi TaBaHCKM
MPOCTOP AOLWAO je 40 NnoXapa CyCefHUX 3rpaja, LUTo je Npoy3poKOBa/I0 MUMMOHCKY LUTETY. YUYUHUOUM CY
MO/ BUTU ONTYXKEHW 33 YHULLTEHE KaHTe 3a cMehe, NOLITO Cy Y by ybaumnu 3anabeHe HOBUHe. Mnak,
ONTYXXEHM CY 3a YKYNHY LUTETY Ha OKO/IHUM 3rpagama. Y MocTynky je yTBpheHo fa Cy YYMHUOLM OUeKMBaIu
Ja ce nnameH yracu cam of cebe W fa HACY HU NOMUCAMAN A3 Y3 CTWLAj OKOMHOCTW MaMeH MOXe fa ce
MpOLLUMPU Ha OKOMHe 3rpage. YNpKoc TOMe, MOLUTO je TakBa MOryRHOCT OLEHEHA Kao ounriefHa pasyMHoj
ofjpacnoj ocobu, cMaTpaHu cy 06jeKTMBHO 6e3063MpHUM U KpuBUM nped AnenaumoHum cygom. Ocyga je
nasa Ha H1BOY HajBULLe cyacKe MHCTaHUe. R. Heaton, C. de Than /2011/: cTp. 70.

4% C. Wells /1984/: The Mental Element in Crime, 1974-83: Lighthouse Some Good, The Criminal Law
Review, cTp. 661. ¥ npunor Tome HaBOAW Ce CAMKOBUT NPUMeEpP. YUnHUaL, Koju y3nmMa BasayLUHy NyLiKy
yonuwiTe He nomuwsba ga 6u mMorna 6UTU HanykeHa METKOM YCMepaBa je Ka MacMBHOM CyOjeKTy M nyua,
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peanHa MOryhHoCT fa nopoTa, ycnen apbuTpepHO YBeAeHOr napasieflHor KpUTepujyma,
MOrpeLlHO CXBaTW CafpXXUHY peneBaHTHOr 06/MKa Kpusuue. lMoHajBuLLe je OBaj TecT
KPUTMKOBaH 360r TOra LUTO CYy KPMBMM CMAaTPaH U OHW YYMHMOLM KOju 360r CBOT Y3pacTa,
HefoCTaTKa 3peniocTh, WAWN OrpaHUYeHUX WHTENEKTYalHUX CMOCOGHOCTU HUcy 6uamn
CNOCO6HM [a nperno3Hajy ornacHOCT CBOr MOHallakwa, Mako 6u Taj pU3MK HEKO MPOCEYHMUX
CNOco6HOCTY Y 06jeKTUBHOj NO3MLMj1 NocMaTpada Morao npeasuaetn.” To je 61o nosog
[ia NojeiMHN ayTopy 3aK/byde Kako ce Kpo3 00jeKTUBHY BapujaHTy nojma 6e3063MpHOCTU Y
CTBapV 03aKoYje 06jeKTuBHa 0groBopHocT. %

OBaj KOHLIENT je ocrnopaBaH M 360r TOra LUTO je aHr10CakCOHCKO NovMarbe 06/MKa
KPUBULIE 3 HAjTEXe AeNnKTe TPaAULMOHAIHO 3aCHOBAaHO Ha CybjekTuBHOM npucTyny,
Tako fAa Huje 6mno nako npoHahu afekBaTHY aprymMeHTauujy Koja 6v noMupuna yHoLe e
06jeKTUBHIX enemeHaTa y cthepy Koja nojpasymMeBa akTVUBHO CTakbe CBECTW yunHuoLa.
360r TOra LUTO je HECBECHO a 00jeKTUBHO Npey3nMarbe pUsmnKa KapakTepucTKa HexaTHor
MoHallara, 0Baj KPUTEPUjyM je [AOHeKne m3bpucao rpaHuuy mamehy 6e3063MpHOCTA K

HexaTa. "

yHUWTaBajyhu My Haouape u nospefyjyhu My oko, cmaTpahe ce 0AroBOpHMM 3a olwTehewe CTBapw
(Caldwell) ann He 1 y ogHocy Ha TenecHy nospegy (Cunningham). AncypgHo u3rnega fda npaeo jady
3alITUTY NpY>Ka MMOBUHM Y OAHOCY Ha Lie/IOBMTOCT TenecHor nHterputeta. D. Ormerod /2011/: cTp. 122.
73, Field, M. Lynn /1992/: The Capacity for Recklessness, Legal Studies, Ne 1, cTp. 76; N. Haralambous
/2010/: cTp. 64; D. Ormerod /2011/: cTp. 122.

“%8 3. B. Brady /1996/: Recklessness, Law and Philosophy, Ne 2, cTp. 185.

% Byp. A. Brudner /2008/: Subjective Fault for Crime: A Reinterpretation, Legal Theory, Ne 1, cTp. 3.

40 YyyHnnal, ce MOXe cMaTpaT KpWBMM CaMo aKo je uMao MoryhHOCT da cno60AHO [OHece OAyKy O
M3BPLUEHY KPUBUYHOT fena. TO nofpasymeBa CBECHO OA/lyumBarbe 3a MPUXBATare pu3MKa 0f HacTynara
nocneguue. M. Jefferson /2009/: ctp. 114.

4“1 K. Amirthalingam /2004/: Caldwell Recklessness is Dead, Long Live Mens Rea's Fecklessness, The
Modern Law Review, Ne 3, cTp. 492; N. Haralambous /2010/: cTp. 65. MpoLlunpusarem nojma 6e30631pHOCTA
HanyLuTa Ce jaCHO pasrpaHuuerbe n3mehy oBor 06/vka KpmeuLe u Hexata. R. Heaton, C. de Than /2011/: cTp.
73. Y nctom cmepy Kpehe ce pasmuLL/baktbe OHMX ayTopa Koju CMaTpajy fa ako je y No3agvHu NpoLLnprBama
nojMa 6e3003MPHOCTY Ha Cny4yajeBe KOju ce O6WMUYHO cMaTpajy TewwkuMm HexaTom (gross negligence)
WHTeHLUMja aa ce omoryhu KpMBMYHa 04roBOPHOCT Y CUTyaumMjama Y Kojuma 61 oHa pefjoBHO m3ocTana (jep je
HexaT caMO W3Y3eTHO KaXkmwMB) OHAA je 60/be Aa ce CyGjeKTMBHW efleMeHT [efIKTa 06oratu HexaTHUM
06/IMKOM KpUBMLE HErO fa Ce BEWTayKy MPOTEXY FpaHuLe CTaHZapAHor mojMa 6e3063mpHocTh. Bug. G.
Williams /1982/: Intention and Recklessness Again, Legal Sudies, Ne 2, cTp. 197; D. W. Morkel /1982/: On
the Digtinction Between Recklessness and Conscious Negligence, The American Journal of Comparative
Law, Ne 2, cTp. 327.
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3rnepano je, nocmatpaHo U3 yrna Hay4yHe jaBHOCTW, Aa 06jeKTUBHW TECT OCTaB/ba
MpaBHY MpasHUHY Yy CUTyauMju Kada YYMHWMaL, pasmatpa HOCWM N HEroBO MOHallaHe
0MacHOCT MO KakBO MpaBoOM 3aliTuheHo A06po Man He, Na je unak NoTnyHO UCK/byyyje u
MOrpeLlHO cMaTpa Aa He NocToju. Yak je NpeasnoXeHo Aa ce TakaB yYmHWMaL, He 61 Morao
cmaTpati 6e3063MpHMM, NaKo je Y CYACKOj MpaKCcK NPUCyTaH 1 CynpoTaH CTaB. Y CBaKOM
Cny4ajy, npaB/beHa je pasnnka uamehy cuTyalmje y Kojoj yumHunay y 3abnyam v3soam
3aK/by4yaK [Ja HEroBO MOHallawe He MNpeAcTaB/ba PU3MK Of HacTynawa 3abparbeHe
nocneguue n cuTyaumje y Kojoj yuMHunaL, npenosHaje pusvkK, aim MUCAN Aa OH BULLIE He
MoCToju MOLTO je npedyseo oapehieHe Mepe Aa ra enumunumie.** Mpakca je yrnaBHoMm
NpPBOr y4nmHMoua ocnobahana oAroBOPHOCTM 3a 6e3063MPHO MOHallakwe, AOK je apyror
cmatpana 6e3063MpHUM, MaKo je Ha MOPasIHOj OCHOBM TELLKO OnpaBAaTu TakBy Pasfinky y
CTaBy, NOWTO HeMa OnpaBfata Aa jedaH Oyde ApPacTUYHO NPUBWMIErOBaH Yy OAHOCY Ha
Apyror, y cuTyauujama Koje nonase of YYMHMOYEBE MOrpellHe CBECTM O 00jeKTUBHUM
OKOMHOCTMMa BE3aHMM 3a OnacHN KapakTtep pagre.*’® O oBom nuTamwy je oanyunsao u
[om nopgosa (Reid [1992]), Koju je 3ak/bydmo fa npaBHa npasHWHa MocToju, ann ga je
MO/be HEHOT MPOCTMpPakba BEOMa YCKO U OHOCK Ce CaMO Ha OHOT YYMHMOLA KOju je LieHehn
MpMpoAy CBOr MNOHallaka y MOLTEHOM M pasyMHOM Yyb6ehery MOrpewHo 3akby4yno Aa

CBOjOM PafikbOM He [O0BOAM Y OMACHOCT KakaB OGjeKT 3alTuTe. Y CKIagy ca TakBUM

“2 MowWTo yunHUNaL, HYje NPeno3Hao ONacHOCT COMCTBEHOT MOHaLLakba He MOXE Ce CMaTpaTil Cy6jeKTUBHO
6€3063MPHUM, a MOLUTO je Mao KakBY-TakBYy MOMMCA0 O EBEHTYa/IHOj PU3NYHOCTY CBOje pajtbe, HE MOXe Ce
cMaTpaTy H1 06jeKTMBHO 6e3063UpHKM. OBO je MorpeLtHo. To WTo yYMHMUMAL, HUje CO3HA0 onacaH KapakTep
CBOje pagtbe, 6e3 063mpa LWTO je MHaYe MOKyLIao Aa OLEeHW NPUPOAY MOHallaka, camo npejcTas/ba NOTBPAY
[a HMje MMao CBeCcT 0 MOryhHOCTM HacTynaka mocneauue. [pyro je nutawe fa A je TakBO MoHallake
npekop/bMBO. Ann, 0BO je Beh NuTawe Koje Ce pasmaTtpa Ha HMBOY CTBapHe 3abnyde W HeHor AejcTea y
norneay KpMBUYHOMPaBHE OAr0BOPHOCTM yumHMoua. Kao npumep ce HaBogm cnyyaj (Lamb [1967]) y Kome je
YUMHWUNAL, LWase pagu ynepyuo pesosiBep y NpasLy CBOr npujaTessba, NPOBEPUBLUM Mpe Tora Aa im ce UCNog
y60[He nrne Hanasm MeTak. YUrHwWiaL, npm ToMe Huje 3Hao fa ce bypeHLe ca MeLmma NpuaMkom rnoBavera
obapaya momepa 3a jefHO MecTo. Mako ucnog yaapHe urie Huje 6uno MeTka, LTO je YYMHMOLA HaBeno Ha
norpeLUaH 3aKk/byyak fia heroBoM npujatesby He NPeTU HUKaKBa OMAacHOCT ako NoBy4e obapad, y Hamasehem
MPOCTOPY Hafasno ce MeTak Koju je Omaano 1 YCMPTUO MacuBHOT CybjekTa. 3ay3eT je CTaB Aa yumHuial, He
Moxe fa bygne 6e3063upaH y cknagy ca Caldwell Tectom. G. Williams /1981/: ctp. 281; R. Heaton, C. de
Than /2011/: cTp. 71.

“3 MpoTuBM Cce NOrULM KaXKHbaBarbe YUNHMOLA KOji YOMLUTE HUje UMao CBECT 0 MOFyRHOCTW HacTynara
NnocnefnLe MU HeKaXHbaBarwe YUMHMOLA Koju y 3abnyam npegysvMa ouurfiefHoO HenofobHa cpefctsa fa
OTK/OHYM onacHocT. L. H. Leigh /1993/: cTp. 213.
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CTateM CTBapy OLEHEHO je Aa 61 6uUNo HeadeKsaTHO OKapakTepucaTy MoHaLlakbe

yumnH1oLa 6e3063mpHum.

4. HanywTare 06jeKTMBHE BapujaHTe nojMa 6e3063MpHOCTM M MoBpaTak
Cy6jeKTUBHOM TeCTY

KoHauHo, [lom nopgosa je 2003. rog. 3ak/byyno fa je wcrpaBHWje MOTMYHO
HanycTUTN 06jeKTUBHY BapujaHTy 6e3003MPHOCTW, HEro nokywarn Aa ce ogpeheHum

MoAMMKaLMjaMa 0Baj TeCT CBefle Ha NpuUxBaT/biBy pasaH.*™

[eMHNUTMBHOM OfyCTaHKy
0f, 06jekTmBHOr KoHuenta Caldwell TecTa cBefoun M UnkbeHULA fa Huje npuxsaheHo Hu
KOMMPOMMUCHO peLLere, Koje 61 JOHeK/e OTK/IOHWI0 HefJocTaTke OBOI MOAeNa, a Koje je
BW10 NPeL/IoKEHO U Y YMjeM OCHOBY je nieja fa Ce Y4MHU M3y3eTak Y OLHOCY Ha MOTMyHO
006jeKTMBUCTUYKM nNpucTyn. MoaugukoBaHo ydewe 3acHoBaHO Ha Caldwell npasuny
MMaso je 3a uwmb fa ysumajyhu y 063up MHAMBUAYaIHE KapaKTePUCTUKE KOHKPETHOr
YUMHMOLLA UCK/bYYM OATOBOPHOCT Y C/ydajeBMMa Kafa yYMHUNaL, Huje Morao fa npeasvan
HacTynare 3abparbeHe nocnegmue. KaxmnrBocT He 61 buia UCKbyYeHa Yy OHOCY Ha OHe
YUMHMOLLE KOjU CYy MpemMa CBOjUM CrOCOBHOCTMMA MOTN fja NpesBuae pasmepe ornacHoOCTy
cBOr noHawawa. OBaj npeasior Koju 6u 0oCTaBuMO Yy MPUMEHWU [Ba pa3iMyMTa HaumHa
ofpefmBara nojma 6e3063MPHOCTM MNaK HUje HamLlao Ha NOAPLUKY, jep je 3aK/by4yeHo Aa
Ce Ha Taj Ha4MH y CTBapy Kpevpa fofaTHa NnoTelKoha y 0BOj MaTtepuju 1 [a reHepasHo He
OV OTK/IOHMO M3pULaHe MpPeKopa Koju ofroBapa OBOM 06/IMKY KPUBMLE M YYUMHMUOLMMA
KOju Cy HECBECHO OCTBapu/in buhe KpMBUYHOT Aena. Y no3ajvHu 0BakKBOI Pe30HOBatba je U
noBeperbe y cBaky 6yayhy nopoty ga npunvkom npumeHe Cunningham tecta Hehe cnieno
MOK/IOHUTW BEPY YUYMHMOYEBO] TBPAHM [a HMje HU NOMUCANO Ha MOryhHOCT fa CBOjUM

MOHaLLakeM 0CTBapU 06enexja KakBor KPMBUYHOT [e/a, HApouMTO Kaja CBe PefieBaHTHE

414 N.. Haralambous /2010/: cTp. 65.
415 R. Heaton, C. de Than /2011/: cTp. 70.
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OKOJIHOCTW yKa3syjy fa ce Yy temy mopana poauTy npeactasa o mMoryhoj nospegu wam
yrpoXaBatby 3alTuheror go6pa.*°

Oanykom y cny4vajy G [2003] HanywTeH je Caldwell kputepujym, n cTawe je
BpaheHO Yy MO3MLMjy KOja je rocTojana npe OBe OAJyKe, Tj. OKOHYaHO je napasiesiHo
nocTojatbe /[Ba pasMuMTa KpuTepujyma mojma 6Ge3o63npHocTi.*’ YcBojeH je nojam
6e3063MPHOCTU MpedoxeH o4 cTpaHe Komucuje 3a npaBo.*’® OakaB 3aokpeT je
AeTasbHO 06pa3noxkeH. OAroBOPHOCT 3a HajTeXe M Hajo3bu/bHU]je AenunkTe Tpebano 6u ga
Oyge OGasupaHa Ha cTawy CBECTU KOje je HeABOCMWC/IEHO [0Ka3 Y4YMHUO4YEeBOr
MPOTUBMPABHOI PaCcnoNOXera. YUMHMOLA HAJTEXMX KPUBUYHKX Aena Tpeba cmarpartu
KPMBUYHO OZArOBOPHMM CaMO YKOJ/IMKO je YMULL/bajHO MOCTYNao WK je CBECHO 3aHemapuo
CMO3HaT, HENPUXBAT/bMB PU3UK HacTynara nocneguue. Ocum Tora, Caldwell TecT je ogpas
HENnobuTHe HenpaBeAHOCTH, jep HWje HU MOPAIHO HWUTW NPaBUYHO OCYAMTW Hekora 360r
TOra WTo OM HEKO ApYrv y Aartoj CUTyaumju MMao CBeCT Koja je YYMHUOLY HepocTajana.
Mpy Tome, He CMejy ce 3aHeMapuTy BpojHe KpUTKKE 0f, CTpaHe BogehuX /byamn n3 Hayke u
npakce.*® Opf TpeHyTKa Kaja je 06jeKTWBHM Mogen nojmMa 6e3063MPHOCTU yBedeH Y
eHrNecKy npasHK cuctem, cnyyaj Caldwell je 03HayeH Kao HajBaXXHM)U NpeceaH 1 Cny4aj
y CY/[CKOj npakcK, aa 6u HakoH oanyke [loma nopgosa m3 2003. rog. 61o 6ayeH y CeHky
Kao jefjaH Off HajMatbe BaKHUX CMyuyajeBa Y KpvBMYHOM npaBy EHrnecke u Benca,*?
0JHOCHO CaMO Kao CKpOMHa (hycHoOTa y nctopmji common law-a.*#

MoTBpAa Cy6jeKTMBHOI TecTa ycneguna je y oanyum y cnydajy Brady [2006];

AnenauynoHun cyf je 3ay3eo cTaB fa je 3a rnojam 6e3063MpPHOCTU AOBO/LHO fa y4mHWUaL,

41 D. Ormerod /2011/: cTp. 124.

“I7 Nako thopmanHonpasHo, 360r NPUPO/IE eHTIECKOT NPABHOT CUCTeMa, He MOCTOj1 anconyTHa 3abpaHa fa ce
CyZ Y HekoMm GyayheMm cny4ajy NnoHOBO OKpeHe nojmy 6e3063MpPHOCTU KOju je pasBujeH y cnydajy Caldwell,
LUaHCe 3a TaKo HeLITO Cy mase.

“8 Ha cimuaH HaunH cy 1 pedhopMcka Tena y CA/ZL n KaHaau y CBECTM yuMHMOLa O MOTyRHOCTM 0CTBapeHa
eflemeHara fiefia Buena 0CHOBHY 041Ky 6e30631pHOr noHawawa. Bug. J. B. Brady /1996/: cTp. 186.

419 N.. Haralambous /2010/: cTp. 63.

420 M. Jefferson /2009/: cTp. 110.

2L \W. Wilson /2008/: cTp. 144.
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camo npeABuAaM MOryhHOCT HacTynarba nocneguue, a a Huje HeonxoAHo a npesasuieHu
pU3MK By/e 0UnrnieaaH 1 3HavajaH. 2

To je cxBatawe ofpa3 Bnagajyher peluewa Koje nonasy of Tora fga rnojam
6e3063MpHOCTM Tpeba TymaunTu Yy CKlagy ca Mpegiorom Koju je cagpxaH y HaupTty
KpuBnyHor 3akoHuka. Takohe, Kao wWTO je Beh peuyeHo, BENMHCKM ce cmartpa fJa
PaBHOAYLUHOCT Yy OAHOCY Ha nocneauuy paena Tpeba ypadyHatm y 6e3063MpHO
noHaware.”® Uak je n og ctpaHe Komucuje 3a npaBo y MpBW Max MPefIOkKeHo Ja ce
PaBHOAYLIHOCT Y4YMHMOLLA CMaTpa TeXOoM (POPMOM KpuBMLUE 0f 06uyHOr 6e3063vpHOr
noHallaka, ann Takas NPeAsIor HMje YCBOjeH, jep je OLEeHEHO Aa 61 OMeT YHEO NMPOMEHY Y
mMaTepujy OBOr 06/MKa KpuBULE M TO Yy CUTyauMju Kafa je KOHA4yHO YCMOCTaB/beHO

jeanHcTBeHo npasuno.*?*

22 N. Haralambous /2010/: cTp. 64. OgpeheHu ayTopu cmaTpajy Aa Huje [OBO/BHO Aa YYWHMMAL, CaMo Y
rpyovm uptama Oyfe cBecTaH pusvka, Beh Tpeba fga My Oyge MO3HAT KOHKpeTaH KapakTep M mpupoga
onacHocTu. OBaj CTaB je OAr0BOP Ha jeAHY CMOpPHY OANYKY M3 amMepuyke CyAcKe npakce. Y ciy4ajy Tison v.
Arizona [1987] cuHOBM CYy [0CTaB/bateM OPYXja MOMOI/IM OLY W NULY ca KOjUM je OH U3LpXaBao KasHy
3aTBOpa Aa NoberHy 13 KasHeHe ycTaHOBE. BEKCTBO je 610 yCrewwHo 1 Npyu ToOMe HUKO Huje nospeheH. Anu,
[Ba AaHa KaCHWje, OAy3eBLUM BO3WIO Y KOME Cy Ce Hanasuie 4YeTMpu 0ocobe, 3ajeaHo ca joll jefHVM
ayToMoOMIoM 0ABe3NN Cy ce A0 nycTue. OTal je Hapeamo Aa CBe 4eTMpu 0cobe u3ahy M3 ayToMobuna.
Kapga je jeaHa of »pTaBa 3aTpaxuia Masio Bofe, 0Tal, je pekao CBOjUM CMHOBUMA Aa AOHecy BoAy U3 apyror
BO3WMa. Y OACYCTBY CMHOBA, OTal, U /iULe Koje je ca KM Nnoberno u3 3atsopa YCMpTUAW CYy CBE YeTMpU
XpTBe. MaKo je jegaH of cvHOBa MOCBEA0YMO Aa OHWM HUCY 3HaM Aa he Ao Takee mocneguue fohu, jep cy ca
OLeM MManu [OroBOp Aa HWKO He HacTpaza, CMHOBWM cy ocyheHu 3a ybuctso (felony-murder) Ha cmpTHY
kasHy. Cyf je 3aK/byuMo Aa, Nako CMHOBU HUCY MMa/IM YMWLL/bAj Aa APYror YCMPTe, a HUCY HW Y4eCTBOBa/IN
Yy pagmu M3BpLUea, MOCTOjU 036U/bHA YMELWIaHOCT Y 37104MH, Tj. ,,663063MpHA pPaBHOAYLIHOCT Mpema
/bYACKOM XKMBOTY", Kao A0BO/baH YC/OB 3a ocygy. Kao oCHOBHa 3aMepKa OBOj OAMYLM UCTUYE Ce Aa OcTaje
HejacHO jecy M CMHOBYM YOMLUTE MNOCTyNaan 6e3063MPHO Yy OHOCY Ha CMPT MacuBHMX cyb6jekata. Bug,. J. B.
Brady /1996/: cTp. 188-189.

423 A, R. White /1961/: Carelessness, |ndifference and Recklessness, The Modern Law Review, Ne 5, cTp. 594.
Y HemauKoj nuTepaTypu je NPUCYTHO CXBaTake koje paBHogyLlHOCT (Gleichglltigkeit) cmaTtpa LeHTpasHOM
O//IMKOM €BEHTYa/IHOI YMULLIbaja. ako je OHO 6110 3aCTynaHo M paHuje, 06MYHO Ce OBO CXBaTake Be3yje 3a
uve Kapna EHrvwa (Karl Engisch) koju my je fao feduvHUTUBHY hopMy. Yak ce MOBPEMEHO U Y HEMAUKO]
CYACKOj mpakcy mory Hahu ofJlyke Koje ce Ocfiakbajy Ha OBO MEpWIO, Mako OHO AaHac HUje LOMUHAHTHO Y
NATepaTypu, jep MpoWMpyje nojaMm eBeHTyalHOr yMuLl/baja Ha padyH HexaTta. OCHOBHWM NMPUIOBOP OBOM
yuetby 101131 0f, OHMX ayTopa KOju CMaTpajy Aa U HeyTemesbeHa Haga Aa he ce cBe CpehHO 3aBPLUMTU, KOjOM
Ce Hermpa paBHOAYLUHOCT, YYMHMOLA Yaarbyje U3 nogpydja ymuwsbaja. Cyacka npakca Mnak noysgasarbe y
CNyYajHO M30CTajarbe nocneguue, Wi OAayKy 3a Kojy yumHunal, Hema nokpuhe, Tj. peasHO yTemerbere aa
[0 fena Hehe gohu, cMaTpa yMULLbajHOM KprBuUom. Bug. G. Taylor /2004a/: cTp. 355-356.

424 Bya. D. Ormerod /2011/: cTp. 125-126.
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Moa 6e3063MPHOCT ce NoABOAM M mens rea 06MK 03HayeH TepMuHoM wilful nnm
wilfully, Koju HMje TONMKO pedak y Onucy Aennkara CTBOPeHUX AenaTHolhy 3aKOHOAaBLa,
aZiv NOCTOjM N KOA KPUBMYHUX Aena common law cuctema. I3HeHahyje cTora LTo nojam
0BOrI Cy0jeKTUBHOI efleMeHTa HUje jacHO ofpeheH 1 LWTO je HapounTo y 19. BeKy npakca y
TOM nornegy 6una NpUIMYHO HeyjegHadeHa. MNprMMapHO 3HayYere 0BOr M3pasa obenexasa
CBECHO M BO/bHO Of/lyyMBake 3a HenpaBo, ann Bnafgajyhu je ctaB ga OH obyxBarta W
6e3063MPHOCT Kao 06/MK KpuBuue (Tako je BehMHCKM op/lydyeHo Yy cny4ajy Sheppard
[1981]).%® Ocum Tora, 6e3063MpHUM Ce CMaTpa M MOHallake YYMHUOLA KOjW Y CTarby
nMjaHCTBa OCTBapW 06jEKTUBHE efleMeHTe KPUBUYHOI [eNa, a KOoju ycnef MHTOKCUKaumje
HMje Morao npefBuAETV HacTynawe nocreauue. 3a TakaB BWUA OBOr 00/MKa KpuBULe
KOPUCTM Ce 13pa3 constructive recklessness.*?

CagpxmHa nojma 6e3063MPHOCTM Yy  aHII0CAKCOHCOM npaBy, cxBaheHOr Yy
Cy6jeKT1BHOj BapunjaHTL, MPOCTUPE Ce U3MERY YMULLI/baja M HECBECHOT HEXaTa Uy rpyoum
obpucrma obyxsarta efieMeHTe eBPOKOHTUHEHTA/IHMX MOjMOBA €BEHTYa/IHOI YMULLU/baja U
CBECHOr Hexara. Mako je 3a cBe Tpu (hopMe KpuBHMLLE KapaKTEPUCTUYHO MOCTOjaHe CBECTU
YyUYMHMoLa 0 MOryhHOCTW OCTBapera 3aKOHCKMX efleMeHaTa KpUBMYHOT fefa, Mehy buma
noctoje pasnuke. Tako, AOK je nojam 6e3063MpPHOCTM M3rpafjeH UCK/bYYMBO Ha TeMerby
WHTENEKTYaIHOT  e/IEMEHTa, €BEHTYa/lHU YMWULWbaj OL/IMKYje W MPUCYCTBO BOJbHE
KOMIMOHEHTe, Koja Ce orneja y carfallasary ca OCTBApEHVM HENpaBoM, Tj. Y NpUcTajarwy

Ha 3a6patbeHy nocneauily.**’ Y Tom cmucay nocToju 6mka Besa u3mehly aHr10CaKCOHCKOT

“% eTo, cTp. 127.

4% M. Jefferson /2009/: cTp. 114.

21 YnpaBo BOMYHTApUCTUUKM €NEMEHT eBEeHTyasHOr yMWLL/baja MpeAcTaB/ba y ounMa  oapeheHnx
aHrI0CaKCOHCKMX ayTopa HenoTpebaH enemeHT y NojMy ymusbaja. [pema TOM pe3oHOBatby, HUje jacHO
3alTo je 3a MOTBPAY YMULL/bajHOr MOHaLUaka HEeOMXoAaH AOAATHU eNeMeHT BO/be, Tj. carfalliaBata ca
006jEKTMBHUM €fleMeHTMMA AeNa, ako Beh YUYMHMOYEBO MOHallakbe MpaTh CBECT O CYLUTMHCKOM PU3UKY
OCTBaperba 3aKOHCKMX 0benexja fgena. Y Npunor TOMe Ce HaBOAWM M YMtbeHMUA Aa W AMPEKTaH YMULLIbA]
JPYror cTeneHa, Koju oannKyje CBeCT 0 (FOTOBO) CUIYPHOM HacTynaky 3aKOHCKOr 6uha He 3axTeBa HMKaKaB
BO/bHW €NEMEHT Y CMUC/Y MHTEPHOI carfiallaBakba. OCMM Tora, UCTUYE Ce U TO Aa PUMCKK CTaTyT Y CBOjOj
AeUHALMjM yMULW/baja HE CMOMWMHE €BEHTYaSHU YMWLL/baj] M HEe MOXE Ce WHTeprnpeTupaTtm Tako fa
obyxBaTa 1 0Baj 061MK Kpueuue. Bua. G. Taylor /2004b/: Concepts of Intention in German Criminal Law,
Oxford Journal of Legal Studies, Ne 1, cTp. 116-127.
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nojMa 6e3063MPHOCTV 1 €BPOKOHTUHEHTA/HOT KOHLIeNTa CBecHor Hexata,?® rpe ce

yumHunay, 6e3 yHyTpallte MOTBPAE Hefdena NakoMucneHo Hada ga he ce cBe cpehHo
3aBpwNTN.**® Ann, 1 MHOTW CNyyajeBN Yy KOjUMA je HECMOPHO MOCTOjatbe eBeHTYanHor
ymuWwsbaja 6u ce 6e3 npobnema MoOrnvM MoABecTM Mof OKpwube 6e3063uMpHOCTU. ToO
HapoOYMTO BaXKM Kaja je pey O CiyyajeBMMa y Kojuma [0 m3paxaja fon1asyv y4ymHuo4esa
Hebpura 3a Tyha gobpa, Tj. Kafa je yunmHuoLy ceejeaHo ga nn he yhn y Kaxkwny 30HY, U
rAe HemMa YHyTpallter carfallaBata Ca €efeMeHTUMa fena, OAHOCHO, He NocCToju
npucTajakbe Kao MNCUXOMOLIKA YMbeHUUA, Beh ce BO/bHM eneMeHT noTBphyje Kpos
HOpMaTMBHY NPOLIEHY, 360r Tora LTO YYMHWMAL, UCMNOsbaBa Kpajiby PaBHOAYLLIHOCT npema
HanagHyToM [06py. 3aTo ce He MOXe pehu Aa ce aHrnoCakCOHCKO oapehuBare nojMa
6€3063MPHOCTI Y NOTMYHOCTM MOKNana ca eBPOKOHTUHEHTA/IHUM MOjMOBUMA EBEHTYa/IHOT
yMULL/baja M CBECHOI HexaTa, Beh da HeroBa cagpXXuHa yriaBHOM 00yxBaTa eneMeHTe
OBMX 00/MKa KpumBuue. Ha Taj HauMH Cce 3HaTHO OnakliaBa MoTBpAa Cy6jeKTUBHOIM
e/leMeHTa Yy HEKMM CMOPHUM TpPaHUYHUM CNy4yajeBnMa, LITO MpefcTaB/ba OCHOBHY
NoTeLKohy y eBPOKOHTUHEHTA/IHOM CUCTEMY KPMBMYHOT NpaBa, rAe pa3nkKoBare n3Mehy
eBEeHTYa/IHOI yMuLI/baja M CBECHOI HexaTa, 300r BWMLIECTPYKOr MNPaKTUYHOr 3Hayaja,
npeacras/ba jeAHO Of HAjCNOXEHMjUX MNWTawa KPUBMYHOMpPaBHE pAormatuke. Mnak,
Cy6jeKT1BHM nojam 6e3063MPHOCTM OTBapa NUTame pa3rpaHMyeHa 0BOr 06/11MKa KPUBULE U
HeMY CMYHE (JOpMEe MEHTA/IHOI €fIeMeHTa, Tj. CBECHOI Hexara, YKO/IMKO Ce NpuxeaTtu
luMpa cagpXuMHa MojMa Hexata W U30ErHe HEeroBo CBONEHE WUCK/bYYMBO Ha

Henpeno3HaBake ounrnegHor pusnka. OCHOBHO Mepuio 3a OBO pasrpaHuyeHe ﬂOje,El,l/IHl/I

28 HexaT, npema CTaBy BE/IMKOT 6p0ja aHrMOCAKCOHCKMX ayTopa NOCTOju jeAnHo Y (hOpMU HECBECHOT Hexara.
Bug. H. Wechsler /1962/: On Culpability and Crime: The Treatment of Mens Rea in the Model Penal Code,
Annals of the American Academy of Political and Social Science, Vol. 339, ctp. 30. Uak ce u3pa3 cBeCHu
HexaT (advertent or conscious negligence) 4ecTO KOPUCTW Kao MpaBHM CUMHOHMM MOjMa 6e3063MPHOCTM.
»Recklessness is advertent negligence.” D. W. Morkel /1982/: cTp. 329.

% HacynpoT ToMe, MPUCYTHO je MULL/beHe fa ce, GapemM Kaja je ped O aMepuykoMm MpucTymny, rojam
6e3003MPHOCTM  HE MOXE W3jeflHAUUTM Cca CafpXMHOM MOjMa CBECHOI HexaTa Koju MO3Haje
€BPOKOHTMHEHTaNHO MpaBo. OBO 360r Tora LITO MojaM 6e3063MPHOCTV Y aMepUYKOM KPUBMYHOM MpaBy
obyxBaTa C/lyyajeBe y KojMa YYMHWMAL, CBECHO MpuUXBaTa PU3MK OCTBapera KPUBWMYHOT fAefia rpyoum
OCTynakbeM 0f, NoHallakba jefHOr pasyMHOr NojeAnHLa, JOK CBECHN HeXaT eBPOKOHTUHEHTa/IHOT KPUBUYHOT
rnpaBa NnouyvBa Ha ybeherwy yunHMoLa a 3a CBOjy pPU3MYHY paamy vMa peasiHo nokpuhe, Koje ce oapaxasa y
Hadaky Aa [0 Aena Hehe gohu nnn ga he oH mohu ga ra cnpeun. NcTo, cTp. 332.
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ayTopn BUAEe Y KaTeropuju pasHogyluHocT.™® Tako, HEKO Moxe 6UTW CBECTaH puU3MKa
CBOI MOHallamwa, a Aa KPOo3 HEroBO YMHEHE WM HeUMtbere He [oNasn [0 u3paxaja
paBHOAYLUHOCT (6e3063MpHOCT), Tj. Hebpura 3a Tyha Aobpa, Beh HepBO3a, CTpPenta Wu
yXKypbaHoCT (cBecHu HexaT).*** MpoTuBHULM OBOr CTaBa, KOji PaBHOAYLUHOCT KOPUCTY
Kao pa3rpaHuyaBajyhe Mepuno, WCTUYY f[a ce Yy Chyyajy nocTojaka 036W/bHOT U
HeoMnpaBaHor PU3NKa He MOXKEe PauTh O CBECHOM HexaTy.*** OBaj MpuUroBop Mnak Hema
peaiHy TEeXWHY, jep Mojam PaBHOAYLUIHOCTU MOXe O6MUTW YTBphUBaH M Kao HOpMaTMBHA
Kateropwja, rge y 063up fonasm BpeLHOCHa NPoLeHa YYMHNOYEBOT MOHaLlakba Npu aTum
OKO/THOCTMMA U HEroB eBEHTYa/IHWN HEOPVK/BMB OAHOC NpemMa TyhM nNpaBoM 3alLTUheHUM

ao6prma.

Ogpervak 3. 3Hane (knowledge)

Mako je HayyHa o6paga 06/MKa Cy6jeKTMBHOI efnemMeHTa KPUBUYHOI Aena Yy
aHII0CaKCOHCKOj KPUBMYHOMNPABHOj IMTEpaTypy YrnaBHOM YCMepeHa Ha aHanun3y nojma u
061myja ymuLLbaja U 6e3063MPHOCTU, 3HaHE Kao 06/IMK CYBjeKTUBHOI €/leMeHTa, Tako
YECT U Y 3aKOHCKMM OMUCUMA MOjefUHUX KPUBUYHUX Aena, 3acnyXxyje jefHaky Maxmy.
[OK je ymywsbaj CTaHAapAaH 06/IMK KPUBMLIE KOZ MOCNeANUHUX KpuBMYHKX fdena (result
Crimes) 3Hawe je wemy ofrosapajyhv 06/MK KpumBuLe 3a [efaTHOCHA KPUBUYHA fena
(conduct crimes) Kao v 3a npatehe OKOMHOCTU KOf MaTepujanHux aennkata.* 3a pasnnky
0l €BPOKOHTUHEHTA/THOT Y4eta O YMULL/bAJy Koje 3Hawe (CBeCT 0 obenexjuma 6uha)

cmartpa MHTENEKTYyalHOM KOMMOHEHTOM yMWLL/baja, He u3agajajyhu ra n He gajyhu my

“0 Mpema jegHOM npefioXeHOM pellery, 6e3063MpHOCT 6W NOCTojana aKko je Y4MHWNaL, CBecTaH
BepoBaTHONe HacTynawa OMacHOCTK, JOK 61 CBECHU HEXAT MOCTOjao ako je yyYuMHunaL, cBectaH MoryhHOCTW
ocTBapena fena. A. R. Duff /1980c/: cTp. 282; J. B. Brady /1996/: 198. Ty HapaBHO ocTaje npob/iemM Kako
pasnukoBatu moryhy of, BepoBaTHe NocnegunLe.

“! Mpema cTaBy kaHaAcke Komucuje 3a npaso, pasnnka 13mel)y CBECHOT HexaTa 1 6e3063MPHOCTY NEXK Y
UMHEHMLM [a je Y OKBMPY OBe Apyre (hopmMe NpucTajake Ha pUsKK Jaieko HepasymHuje. UcTo, ctp. 199.

“2 1cTo, cTp. 192.

433 W. Wilson /2008/: cTp. 147. O614HO ce cMmaTpa fa ce YMWLL/baj OfHOCU Ha NOCNeAuLly, a 3Hare Ha
OKOJ/IHOCTW KOje cy 6UTHO obenexje Aena, Mako Kof oApeheHnX KPMBMYHUX Aena Huje fako pas/vkosaTtu
OKonHocTw og nocneguue. A. Ashworth /2009/: cTp. 182.
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3ace6HO MeCTO, aHI/I0CaKCOHCKO CXBaTake TPaguLMOHasHO Nnonasu of Tora fa y o4HoCY
Ha CBaKW €NeMeHT Herpasa MOCTOjU M HeMy oarosapajyhu Cy6jeKTUBHWN €N1EMEHT, KOju
MMa CBOjy CamMOCTa/THOCT M COMCTBEHY CafpXuHYy. V1 nopes HayenHo CMYHOT MosioXaja y
CTPYKTYPU KPUBMLE Y OAHOCY Ha YMULL/baj, YOOMYajeHO je fa ce 3a pas/ivKy of yMuL/baja
KOju ce npe cBera yTBphyje y OAHOCY Ha pajwy W NOCnefuuy, 3Hawe TUYe OKOTHOCTU
aena. Minak, oBaj n3pa3 HUje jedHN Koju ce ynoTpeb/baBa 3a 06enexaBare CTakba CBECTU
yumHuoua npema nparehum okonHoctMma fena. 3akoHojasal, ynotpe6sbaBa pasnnumte
TEPMUHE, KOju CBM UMajy fApyrauvje 3Hadere: knowledge, belief, suspicion, having
reasonable grounds to suspect, 4ak 1 reckl essness.**

Bnagajyhe ogpehewe nojma knowledge y npakcu eHrneckmx cygosa (Montila
[2004]) n Hay4yHMM pagoBMMa M3paXkaBa Ce Kao NpaBo (MCMpaBHO) YBepewe, Tj. 3HaHe
npefcras/ba TakaB CYOjeKTVBHU efleMeHT KOju MofpasymeBa MO3UTMBHO (M MCNPaBHO)
y6eherbe fla peneBaHTHa OKOMHOCT MocToju.** YunHunay, 3Ha 3a HEKy OKOMHOCT aKo je
curypaH fia oHa noctoju.**® Y cknagy ca TpaguLMOHATHUM CXBaTareM 3Harbe 06yxBaTa
CBECT O HeYeMy LUTO je 3aMCTa OHAKBO KaKBMM ra yYnMHWUNaL, CMaTpa; yYmHunaL, 3Ha 3a Heky
UMHbEHMLY CaMO aKO Heroea npefcTaBa OAroesapa CTBapHOM CTawy. [lpema jefHOM
cXBaTaky M HeWUCrnpaBHO (HETAYHO) 3Hawe WCMyHaBa CyOjeKTUBHM YCNOB OArFOBOPHOCTM
YKO/IMKO je MOrpewHo 3Hawe WMPEefeBaHTHO 3a MOCTOjake WHKpUMuHaumje. Hmp. ako
YUMHUAAL, 3Ha 4a NPOTMBHO NponucruMa yBo3u ogpeheHy poby Huje of 3Hauvaja LITo Ce OH

Bapa Yy nornegy waeHTUTeTa CTBapy (MMCAMO je Aa YBO3W MaTepujan MOpHOrpagicke

4% D. Ormerod, K. Laird /2015/: cTp. 142. MoCTOje 1 HeKu1 Apyru HasvBm 3a nojeauHe hopme Cy6jeKTUBHOT
enemeHTa. Tako ce u3pa3 malicioudy cxBaTa kao Cy6jeKTMBHM nojam 6e3063upHOCTU. Dishonestly
npefcTaB/ba HauYMH Npeay3nMarba PagHe U3BpPLUEHA KOju je bUTaH Cy6jeKTVBHM eNeMeHT MHOTUX KPUBUYHUX
fena npotue MMoBMHe. R. Heaton, C. de Than /2011/: cTp. 82.

4% A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 149; D. Ormerod /2011/: cTp. 129.
CnwnyaH je KoHUenT y6ehera, BepoBarba (belief) 3a Koju ce TBpAM Aa y 06MYHOM FOBOPY CTOjU Herae usmeny
CTBapHOI 3Hatba M CYOjeKTMBHOI KOHLeNnTa 6e3063MpPHOCTU. Y MpaBHOM AWUCKYPCY Mak ybeherwe 3Haun aa
yUMHMAAL, MOpa BepoBaTU [a je rOTOBO M3BECHO [a WHKPMMMHMCAHA OKOMHOCT MOCTOjU. YUMHMAAL, Hema
3HauajHy Cymiby y TOM nornedy. Huje f0BO/bHO fa yumrHWAAL, caMo Bepyje fa OHa MOXAa nocToju, anu ce ¢
Jpyre CTpaHe He TPaXW HW ancofiyTHa curypHoct (u3secHocT). R. Heaton, C. de Than /2011/: ctp. 78.
CnnkoBuTO je 0Bo 06jacHMO AnenauunoHu cys y cnydajy Hall [1985]; morno 6v ce pehu fa je ybeherbe cTarbe
CBECTM YUMHMOLA KOju Kaxe cebu: He mory ca curypHowhy ga TBPAMM fda Cy OBe CTBapu yKpajeHe, anu
OCVM TOr, HWjefiaH ApYyru 3ak/byyak Huje Moryh, y CBET/y CBMUX OKOHOCTW W CBera OHora LUTO cam 4yo U
Bugeo. N. Haralambous /2010/: cTp. 66.

4% R. Card /2010/: cTp. 97.
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CaflpXXMHe, a y CTBapy paanno ce 0 MapuxyaHu), jep je no MuLl/berwy cyga 6MTHO camo aa
yUMHINAL, 3Ha Ja YBO3W poby umju je npomeT 3abparbeH.*®” Ob6uyHa Cymmba 1 CBECT Aa je
KaKBa OKOMHOCT BEPOBATHO MpWUCyTHa He npeacTaBma knowledge.*® Yunnunay koju
npumepa pagu Kynyje ofpefeHy ctBap, CymMhajyhn fa je Ta CTBap yKpafeHa, He YMHU
KPMBUYHO Aeno, 3aTo LWTO He ,,3Ha“ [da je CTBap yKpadeHa, Beh caMoO M3paxasa CBOjY
CyMiby. TakBO CTake CBECTU HUje afeKBaTHO 3a MOTBPAY Mens rea ycnoBa HeKor Jeimkra
Koju 3axTeBa 3Hane (knowledge) nnm ymuwsbaj (intention) ga Heka OKOMHOCT MOCTOju (TO
6u 6mno [JOBO/BLHO 3a 6e3063MPHOCT). Y TOM CMMUCAY ,,3Hake” OKOMHOCTU je ca3HajHa
CTpaHa ymuLl/baja, npe Hero 6e3063MpPHOCTU. HMje HEOMXOAHO da YUYMHWNal, MUcav da
pefieBaHTHa OKOJIHOCT MOCTOjM Kao M3BecHa, cUrypHa. [loBO/bHO je fa yuuHunal y Bpeme
Kafa npegfysvmMa pagty npetnoctas/ba, 6e3 0361/bHe CyMHbe, Aa je OKOMHOCT Koja YMHM
[1e0 06jeKTUBHOT Henpasa NpucyTHa. **°

Y eHrneckoj Hayuu npeosnafyje cxBaTawe f[a Kafja je ped 0 [Ae/IMKTUMA
nocefoBaka CYOJEKTMBHU €NEMEHT KPMBMYHOI fena Tpeba camo fJa 00yXBaTW 3HaHbe
yUMHUOLA [ja Yy CBOM MOCefy MMa HeKy CTBap, Nnoj YCN0BOM [a OHO LUTO OH MUCAW [a
nocefyje Huje noTnyHo Apyraymje (pasnMumTo) Of OHOra LITO OH 3aMcTa Mma y CBOM
noceqy. Bopgehu cnyuaj, 6apeM Kaga je ped O AENMKTUMA Be3aHWM 3a 3/10ynoTpedy
onojHMX apora, je Warner [1969]. YunHunal, je ocyheH 3a HefJ03BO/bEHO [pXKaHe OMOojHUX

3" Bug. W. Wilson /2008/: cTp. 148.

“% D, Ormerod /2011/: cTp. 129. Y nocneamwe BpeMe KpUTULW je M3N0XKeHa aKTUBHOCT 3aKOHOAaBLA KojU Y
3aKOHCKOM ONucy NojeanHUX fena 3Ha4yajHo CMarbyje ycnoBe Cy6jeKTUBHON efeMeHTa, YecTo ra ceogehu Ha
~CYMibY* (3aXTEBOM A2 Y4uMHWMaL, CaMO M3pakaBa CyMbY Y OLHOCY Ha perieBaHTHe OKOMHOCTW, WAM Ja
yunHuaL, ,,Mma pasymMHOr OCHOBA fa NocymMma“). TunuuaH npumep NpeacTas/bajy LeNVKTU KOjU ce Tudy
npawa HoBuUa Koje npeasuha Proceeds of Crime Act [2002] (cnnyHO BaXM M 3a KpMBMYHA fena Koja
npeasuhajy aHTUTEPOPUCTUYKM nponucn). Cymia MPOCTO 03HayaBa fa YUYMHWIAL, [PXW BEpPOBATHUM
noctojare ogpeheHe OKONHOCTU. Huje HYXXHO fa CyMma Oyae pasyMHO yTeMe/beHa. Y Onucy NojeanHmnx
[ena nnak je caapXaH YCnoB Cyb6jeKTUBHE MPUPOAE KOju 3axTeBa fa y4uHWnal ,,MmMa pasymMHOr OCHOBa Aa
nocymwa“ y ogpehieHy OKOnHOCT. HajHOBMja npakca npunucyje 0BOM O6/MKY MeNs rea enemeHTa
cybjekTViBHE KOHTYpe — 3a KpMBMLY Ce 3axTeBa fJa YyumHWnal ofpeheHe OKOMHOCTW 3aucTa cmartpa
BepoBaTHWUM. TMpeTXo4HO je Ayro LOMUHAHTHO OWI0 cXBaTakbe Koje je 0Baj 06K KpuBWLE YKanynuio y
MOTMYHO 06jeKTMBaH OKBWP; HE3aBMUCHO 0f TOra Aa /M je KOHKPETHW YUMHMAaL, NOMUCAMO Ha BepoBaTHO
NPUCYTHE OKOJTHOCTW 3aKOHCKOr 6uha, KpuBULY je 3acCHMBAO [0Ka3 fa 6u pasymaH nojeauHal, y Aatoj
cUTyaumju y TO NOCyMHao. TecT je cafa MEeLIOBUT, CMOjeH 0f CybjekTVBHe (YUMHMMaL, u3paxasa CyMhby Y
0[JHOCY Ha BUTHe YnHbeHULE) 1 06jeKTMBHE (3a TO MOCTOje pa3yMHU 0CHOBW) rpaHe. VcTo, cTp. 132-134.
439 A, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 149.
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Apora, NOLTO je Y HEeroBoMm noceay npoHaheHa KyTuja ca Tabnetama Koje npeactas/bajy
OMojHy Apory. Vako je yumHunay, TBpAMO Ja HWMje 3HAO0 3a NnpaBy CafpXuHy KyTuje, Te je
MUCAMO je da je Yy KyTuju napdem, [om nopgosa je notepauo ocyhyjyhy npecyay.
3ak/byyak je fa yuumHwunay, He Mopa Aa 3Ha CTBapHy NpuUpody CTBapu Kojy nocegyje. Y
OBOM CNyyajy yumHunal He 61 610 0AroBopaH ako 6v HNP. MUCAMO Aa je KyTuja npasHa,
anu nowuTo je 6uo y 3abnyam y nornefy CTBapHe NPUpode CafpXuHe, 3aKk/byyeHo je ga
TakBa NorpellHa npeActaBa He yTU4Ye Ha MUTare HEeroBe 0AroBopHocTu. OBaj CTaB je
L0610 CHaXKHY MOAPLUKY Y Mpakcu, ann je ognyka y cnydajy Warner ouereHa kao Beoma

npo6aeMaTVyHa 1 KPUTUKOBaHa je 0/ CTpaHe nojeanHux aytopa. **

1. Wilful blindness

BuwesekoBHa je Tpaguumja fa cyfosu knowledge Tymaye He caMO Kao aKTUBHO
CTarbe CBECTV YyuumHuoua, Beh ce TUM MOjMOM 00yXBaTa M CBECHO 3aTBaparbe 04unjy npef
ounrnegHum okonHoctuma (wilful blindness). Wilful blindness je nocebHa KOHCTpyKumMja —
yYMHMNaL, CBECHO 3aTBapa 04uM npes OKOMHOCTUMA Y Ymnje MOCTojarbe CyMiba, Tj. CMaTtpa Ja

mory noctojatu.**

NHTeneKTyanHOM nacuBHOWNY XeNM fAa He CMo3Ha WCTUHY.
YuuHunay, Koju Kynyje CTBapu 0f, HeMo3HaTOr NPoAaBLa Mo 3HATHO HIKOj LieHW 04
peasiHe He MOCTaB/ba NITaHe 0 MOPEKNY TUX CTBAPH, MOLUTO He XKE/W [a Ce Hherosa CyMtba

[la Ce paau 0 yKpaZeHUM CTBapyMa noTepau. Mucim aa je 60/be Aa ,,He 3Ha.“**

[a 3Hare
obyxBaTa M NPETNOCTaBKY O MOCTOjakby OAPeheHOr UMHEHMYHOr CTaka Koje yuumHunal,
KOTHUTMBHOM MacuBHOLINY He >enu fa noTepAuW, NOTBPHEHO je M Yy MpakCu HajBULInNX
cyjaoBa.

MpeunsHa peduHnymja tepmuHa wilful blindness (unm uspasa connivance [y

ynoTpe6u je n mspas deliberate ignorance]*” koju ce yecto mMoxe npoHahu y cTapum

“0 cTo, cTp. 161-163.

“ MpBu 3a6enexeHn cnyyaj NpYMeHe OBOT CxBaTarba AaTvpa u3 cpeauHe 19. Beka. Bua. R. Card /2010/: cTp.
98.

42 R. Heaton, C. de Than /2011/: cTp. 78.

443 ). Dressler /2001/: cTp. 126.

116



3aKOHMMa, MaKo roToBO HMjeaaH 13Bop He kopucty TepmuH wilful blindness) ocTaje Telwko
AOCTUXHA. Mnak, yobuyajeHo je aa ce npasu pasnuka nsmehy actual knowledge (ctBapHor
3Harba), wilful blindness (3Hatbe gpyror cteneHa) v constructive knowledge (3Hare Tpeher
cTenena).*** CTBapHO 3Harbe 3Hauu ucrnpaBHo Y6ehere. Wilful blindness je csecHo w
BO/bHO Y3[p)KaBake fAa Ce MMa CTBapHO 3Hawe, AO0K constructive knowledge o3HauaBa
CTake CBECTW KOje je oapa3 nponywTaka fa Ce UCAUTA UMHEHUYHO CTawe Koje 6u
pasyMHa 1 06aspuBa ocoba yumHuna.** Constructive knowledge (knowledge of the third
degree) y cTBapu npefcras/ba OACYCTBO 3Haa [a KakBa OKOSIHOCT MOCTOjW. YuuHunal,
YOMLITe He NOMULL/bA a OKO/IHOCT MOXe OMTW npucyTHa. ApyruM peumma, yumHunay, je
HexaTaH, jep MponylwTa Aa CXBaTW OHO LITO 6V pa3ymaH MojeduHal, yYBMAEO Yy AaTtoj
cutyaumju. Minak, nocToju MULL/beHE A Ce KOHLEMT 3Harka He MOXEe MPOTErHyTW Tako
LLIMPOKO, /12 MOKPUje 1 CUTyaumjy Koja MpeAcTaB/ba CyMpPOTHOCT — HerocTojarbe 3Hara. "

OBOo yuetbe (wilful blindness) ce npumewyje y cuTyaumju Kaga y4dumHWIaL,
YMULW/bajHO 13abepe [a 3aTBOPW 04K Mpef HeYUM LUITO 3aMcTa MocToju, jep OH 3anpaBo U
Hema npaBy CyMhy KakaB he oarosop 6wutu. [ejcTBO OBe [LOKTPWHE je YCMOCTaB/bake
NOTpe6HOr Cy6jeKTUBHOr efleMeHTa (3Hamwa) Yy OAHOCY Ha OKOMHOCTWU Aena. Apyrum
peymma, yYMHWUMaL, KOoju CBECHO 3aTBOPWM 04X Mpes OYUrfiefHOM YMHEHULOM, CMaTpa ce
KPMBUM Yy OfHOCY Ha Ty OKOJIHOCT, Tj. NPETNOCTaB/ba Ce Aa y4MHuUIaL, nocegyje CTBapHO
3Harbe 0 HeKoj okonHocTu.** Minak, ycnosu nog kojuma ce oBa AOKTPUHA NPUMEkbYje HICy
jacHo peduiHucaHn. HayenHo, YKONMKO YYMHMOLY Ha pacrionarawy CTOjU OYWriefaH
HauVMH Ja ca3Ha No3ajuHy HEKOr YMHEHUYHOI CTawa, a OH CBECHO oabuje fa carnega
NpaBo CTake CTBapW 1 NOTBPAM CBOjY CYMHbY, TaKBO ra MoHallakwe He N3BMHbaBa U OH Ce He
MOXXe M03MBaTh Ha TO ia My YMHEeHUYHA Mog/ora Huje 6una nosHarta. C gpyre cTpaHe, OBO
npaBuI0 He MOXe OUTW MpPYMEHEHO CaMO 3aTo LITO je yyumHWnay Tpebano ga mcnura
OCHOBAHOCT CBOje CyMHe, NN Y CUTYauMju Kafa caMo NpeTrnocTas/ba (4pXKM BEPOBATHUM)
[la HEKa OKO/THOCT MOCTOjU, MHAYe Ce 3HaHe He 61 MOr/o pa3IMKoBaTu o 6e3063MPHOCTH.

Y cBakoM cnyuajy, rpaHuua namehy 6e3o63vpHocTi 1 wilful blindness je noByyeHa hHOM

44 M. Wasik, M. P. Thompson /1981/: cTp. 328.
45 D. Ormerod /2011/: cTp. 130-131.

46 R. Heaton, C. de Than /2011/: cTp. 79-80.

“ eTo, cTp. 79.
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NNHNjOM. YnHW ce aa ce 0Baj NOTOHM KOHLENT NpuMesyje y ABa cnyyaja. [peu je cnyyaj
Kafja y4MHWMaL, CBECHO 3aTBOPW OYM NPef YMkeHULaMa 3aTo LWTO je NPaKTUYHO CUTYpaH,
ybeheH y noctojarwe ofpeheHnx YnkbeHnua. [pyru je cny4vaj Kaga yyumHunal, nako Moxe
[0ohK 10 UCTWHE, anu 0f6Mja Aa UCNUTa YnkbeHULIE, Aa He 61 3Ha0.*®

Mpema cTtaBy nojeanHux aytopa, wilful blindness ce, kao WTO je HanoMeHyTO,
cmaTpa KOHLIeNTOM BeoOMa C/MYHUM Kateropuju recklessness, ok apyrv cmartpajy ga je
OBaj BUA MeNsS rea efleMeHTa M3 BULLe pa3fiora yxxer obnuyja, jep u3amehy octanor
YUMHWMAL, YMULLIbAJHO Of/1y4Yje Aa He Cro3Ha Npaso CTakbe CTBapu. Pasnnka n3mehy oBux
CYOjEeKTUBHMX KaTeropmja youeHa je 1y CyACKOj NMpakcu; Tako je KaHafcku BpxoBHM cyf,
3aKk/byumo ga wilful blindness Huje ncTo WTo 1 recklessness, jep LOK 0Baj Apyrv MOLAIUTET
CY0jeKTMBHOI e/leMeHTa YK/by4yje 3Harbe 0 OMacHOCTM UM PU3NKY KOjU YYMHWMAL, CTBapa
CBOjUM noHawarwem, wilful blindness ocnmkasa yunHuoua Koju yodaBa MOryhHocT pa
Cno3Ha ogpeheHe YikbeHULE, ann ognydyje fa ,,3aKMypn,” jep He XXenu Ja noTepAau CBOjY
CyMmbY (Aa casHa uctuny).**

M HaupT KprBrMYHOT 3aKOHMKa 3Hatbe ofpehyje Tako fa ce khume obyxsarta u wilful
blindness (4naH 18 (1) a).**° K/byuHn eneMeHT je youeH cTeneH BepoBaTHONhe HacTynarba
3abpareHe nocneguue, npaheH CKPUB/bEHNM CBECHUM Of6MjakbeM Aa ce Cro3Ha CTBapHO
UMHEHMYHO CTawe. Y Hayuu je roToBO MOCTMrHYTa carfiacHOCT fa camo u3paXaBatbe
CyMHbe HUje 40Bo/bHO.*! Mope Tora HYXKHO je 1 NponyLUTarbe Aa ce CyMba passeje, Kpo3
YUMHMOYEBO MOHallake Mopa Aohv [0 M3paxaja OCHOB 3a NPEKOp, Herosa MacvBHOCT
Tpeba fja onpasja u3jefHayaBarke TaKBOI CTaka CBECTM Ca CTBapHMM 3HarbeM. ['paHuue
0BOr MojMa Mnak HUcy npeumsHo oapeheHe. HnjeaHa of ABe K/by4yHe KOMMOHEHTE Huje y

[I0OBO/bHO] Mepu pasjawltbeHa. Hajnpe, noctaB/ba Ce MuTakbe KOjU CTerneH CBeCcTM 0O

4“8 A P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: ctp. 150.

“9D. Ormerod, K. Laird /2015/: cTp. 145.

0 Mpema peLuery 13 HatpTa KprBUYHOT 3aKOHMKA yunHUNaL, NOCTyNa Ca ,,3HarbeM” y 0AHOCY Ha OKONHOCT
He cam0 Kafia je CBeCTaH fja OHa MocToju unn he moctojat, Beh M Kaga He npegysMa Kopake y mpasuy
noTepae csor yb6eherwa fa oHa noctoju uny he nocrojat. MNpBu Aeo feduHuuUMje ce OLHOCU Ha CTBapHO
(akTyenHo) 3Harbe, a Apyru Ha cy6jekTuBHO cxBaheHy 6e3063upHocT. R. Heaton, C. de Than /2011/: cTp. 79.
“ly jegHoj oanyum AnenaumoHu cyj je oabvo fa noTBpAW ocyhyjyhy npecyay mpBocTeneHor cyja 3a
npukpueare (handling stolen goods) yumHMoLa Koju je Mo 3HATHO HMXKOj LEHW KYMMO PY4YHK caT, MaKo je
CyMHa0 [la Ce MOX[a paay 0 YKpafeHoj CTBapu, y3 00pasfioxere fja n3paxasare CyMme Huje J0BO/bHO [a
noTBpAm CybjeKTUBHU enemeHT. Bua. M. Wasik, M. P. Thompson /1981/: cTp. 335.

118



pasMepama OrnacHOCTU y4mHWUnaL, Mopa umartu. [a fin je 4oBosbHa 06MYHA CyMHa U ce
Tpaku yBepere? Npy TOMe HMje jaCHO HW Yy KOjoj Mepu je yuuMHMouy AOCTYyMHa npasa
cnvka porahaja. Aa nm wilful blindness nocToju camo ako ce yuuHuMnal, O4Jlyumo 3a
Ca3HajHy MacMBHOCT 3aTO LUTO je NPaKTUYHO CUrypaH fa he aHrakoBaweM UHTeNeKTyaTHOr
anapara Herosa CyMiwa 6uUTK CUrypHo notepheHa? Y npuHUmMny, jakm aprymMmeHTV rosope
NPOTMB NpPUMEHe OBOr 06/IMKa CYBjeKTMBHOI efeMeHTa, YKOMIMKO Ce He MOoCTUrHe Beha

MPeLM3HOCT Herose deduHuLmje.*

Opervak 4. fipyre hopMme cy6jeKTUBHOI €/leMeHTa

Ocum  yobuuyajeHux 06/MKa KpUBULIE, Y aHI/I0CAKCOHCKO] KPWMBUYHOMPABHO]
NUTepaTypu NocebHo ce nu3apajajy 1 HeKe apyre opme cy6jeKTUBHOr eneMeHTa. Tako, Beh
cnoMeHyTn TepMuH wilfulness npefacTaB/ba 0Apa3 Cy6jeKTUBHOI CTakba YYMHMOLA HEKMX
KpPMBMYHUX fena. Mnak, rnojam oBOr 06/MKa Cy6jeKTMBHOI efeMeHTa Huje Aobuo jacHe
KOHTYPe Y cyackoj npakewn.*> Cpehom, nokyLuaju a ce 0Baj Mojam pasjacHu 3amnoueTy cy
MOYETKOM OCaMAeceTUX rofMHa npoLunor Beka y cnyyajy Sheppard [1981]. YuuHuouwm cy
OV ONTY)XXEHW 3a HaMepHO 3anylwiTake CBOr AeTeTa, nponywTtakem fa 06e36ese
aflekBaTHY MefULMHCKY Opury, annm He CXBaTWBLUWM 036W/BHOCT HEroBOr 3[4paBCTBEHO!
CTawa. Ha cyhewy cypg je ynyTuo CMepHUUY nopoTHMuMma fa HamepHo (wilfully)
3anyLuTare AeTeta nocToju ako 61 pasymaH poauTesb 610 CBeCTaH OMacHOCTM MO 34paB/be
feteta npu gatum okosHoctuma. Wilfulness y KOHTEKCTY OBOr cfiy4vaja 3Hayn CBECHY M
BOJbHY OZ/IYKY [Aa Ce 3aHemapu AeTe, Tj. He NoTpaxu nomoh fiekapa y cutyaumnju Kaja je
jacHo pa je Taksa momoh noTpebHa, MAM MponylwTawe Aa Ce Mo30Be Jiekap, 3aro LITo
YUMHMNAL, yonwTe Huje H1U B6Mo CBeCTaH 3[paBCTBEHOI CTaka CBOr feTeTa. Y CYLUTUHM,
OoBakaB HauvH ogpefmBarba nojMa wilfulness opfrosapa 06jeKTVBHOM  KOHLEMTY
6e3063upHocTn (Caldwell reckelssness), WTO 1 He Yyau ¢ 063MPOM Ha TO Aa je ofnyKa

[lOHeCeHa caMO HEKONMKO Meceuu npe npecegaHa y cnydvajy Caldwell. HoBuja npakca

“2D. Ormerod, K. Laird /2015/: cTp. 145.
43 0 notewwkohama yTBphuBarba 3Hauaja osor nojma Bua. J. A. Andrews /1981/: Wilfulness, a lesson in
ambiguity, Legal Sudies, Ne 3, cTp. 303-325.
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UMHW Ce MnaK fa 3axTeBa MOCTOjakbe CBECTM O MOryhHOCTM OCTBapera 3abparbeHe
nocneguue. Ho, oBaj nojam ocTaje HejacaH. Hberoea CMYHOCT ca MOjMOM 6€3063MPHOCTU
Tpebasio 61 Aa 3axTeBa W YC/IOB HEPA3YMHOCTW Mpeysnmarba pusnKa. YumHunal Koju He
nocTyna yMULL/bajHO Y OAHOCY Ha HEenpaBo, CBECTaH fa Noc/eanLa MOXe HacTynuTu, anu
npeysuMajyhn onpasaaHn pusnK, He MoXe ce cMaTpati da noctyna wilfully.**

MHOrM CTapuju 3aKOHW Y OMuCy MOjeAvHUX KPUBUYHWUX fJena KOpUcTe mn3pas
maliciously (3n06a, nakocT, 3/10HaMepHOCT). lNMpakca je jefHOAYLUHO 3ay3ena CTaB [a 0Baj
n3pas obyxsata ymuwsba] M 6e3063npHOCT (Cunningham recklessness). HecBecHO
npeysumarbe pusnKa HWje [OBO/bHO, &l C Apyre CTpaHe He Tpaxwu ce fda yyuHunay
ncrosbaea 3106y (y CBakOAHEBHOM CMWUCAY Te peun). JegaH [OENMKT KOjU Yy CBOM
Cy6jeKTMBHOM cyncTpaty cagpku nojam maliciously 3acnyxyje nocebHy naxmwy. 3aKoH 0
KPMBUYHUM [efniMMa NPoTUB TenecHor uHterputeta [1861] npeasuha 6uhe fenvkra Telke
TefleCHe MoBpefe, KOjU 4YMHM OHaj KOjuU MNpoTMBNPaBHO M maliciously Tewko TenecHo
nospeau apyrora. Mako je jacHo 3ay3eT ctaB Aa nojam maliciously nogpasymeBa CBECHO
npeysumarbe pusmka 1 npeasuhawe mMoryhe mocnefuue, Cy4oBu Cy KOL OBOr [efiMKTa
LIMpe TyMaunin Ccy6jeKTVBHM eNleMeHT 3aXTeBOM Ja je A0BO/bHO fa yYuHWnaL, camo byfe
CBeCTaH fJa Apyror Mo)Xke TefleCHO fAa NoBpeau, Nnpy Yemy Huje HeOMXOAHO fa 3Ha fa To
MOXe OUTK TELKO HapyluaBawe 34paB/ba WM TeNeCHOr MHTerputeTa. Ha Taj HauuH je
MPOLUMpPEHa OAroBOPHOCT KOJ OBOI KPUBWUYHOT Aena, jep he 3a wera oAroapat n OHaj
YUMHWNAL, KOJU HUje NpeLBuae0 HacTyneny Tewwlky, Beh caMo 06MYHY TefleCcHy nospeay. Y
OfHOCY Ha TeXWHy MOBpeAe He TpaXu Ce HWM HexaT, ma Ce He pagu O Jeny
KBA/IMPMKOBAHOM TEXOM MocneamLom, Beh y OfHOCY Ha caMy TEXMWHY MOBpeae Bpeau
npaswusio o T3B. strict liability. Ha cBy cpehy, getvHuumja nojma maliciously Huje noctana

NpeMeT TakBOI HauMHa TyMauetba Cy/1oBa Y Cyuajy ApYrux KpUBMUHMX gena. >

44 A P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: ctp. 159-160.
“* WeTo, cTp. 160-161.
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Opervak 5. Hexat (negligence)

3a HexaT ce 06UYHO WUCTWYe fa NpeAcTaB/ba NPo6aeMaTUYHO MOAPYYje KPUBUUHE
04roBopHocTW.**® [lok cy ymMULL/bajHU Hamaay Ha KPUBMYHMM MpaBoM 3aluTuheHa Ao6pa
yBeK MOJ Y/apoM KpUBMUHE Ka3He, Of HEMaX/bMBOT MOHaLLakba 3aluTuheHa Cy caMo Heka,
HajBpeaHMja 4o6pa. Kako He MOCTOjW OMLLUTa HeXaTHa KPMBMYHA OFOBOPHOCT, HEOMXOAHO
je [a 3aKOH M3pMUMTOM OfpeAGOM MpefBUAM KaxtbaBawe M 3a HexaTHy KpueuLly.*”
CTaTyC HexaTa Kao M3y3eTKa Ha NnaHy CKpUB/LEHOr MOoHalLaka Y KPYBUYHOM Mpasy, Koju
je KapaKTepucTMyaH 3a CBe KPMBWMYHOMPABHE CUCTEME, jOLL BULLE [ONasu A0 u3paxaja y
cuctemy common law-a.**® C 0631pom Ha To Aa ce 3a pasnnKy Of paHuje CMOMeHYTUX
CTeneHa KpUBWLE, HEXAT He 3aCHMBA UCK/bYUMBO Ha CY6jeKTMBHOM CTatby YuuHMoLa, Beh
Ce Ha Hera rneJa kao Ha NponycT Ja ce MocTyna Y CKnafy ca 06jeKTUBHUM CTaHapaoM,
6POjHM aHIOCAKCOHCKM ayTopy YOMLLUTe ra He cMaTpajy 06/1Kom kpueuLe, ** 1 yonwte
y3eB, noceeheHa My je Janeko Marba naxmwa y cTpyyHoj autepatypu.*® MpecygaH pasnor
3a CamM0 CMOpaAyyHO 6aB/betse MPO6IEMOM HeXaTHe OArOBOPHOCTM Y aHI0CAKCOHCKO)]
KPUBUYHOMPABHO] NUTEpaTypy Tpeba TPaXUTW Y UMHEHULM Ja je Yuere O KpUBMLM
YINaBHOM 060jeHO CyGjeKTVBHUM €eNeMEHTOM, KOjU YK/byuyje YUMHMOYEeBY CBECT O

OKONHOCTMMa KOje npeacTaB/bajy obenexje 6uha M HErOBOM OANyUYMBary MPOTUB

“® HexaT ce npema ofpefleHMM MULL/beHMMA Hanasn Ha nona myTa W3Mely WCTUHCKE UM CTpore
ofrosopHocTu. Bug. G. P. Fletcher /2002/: The Fault of Not Knowing, Theoretical Inquiriesin Law, Ne 2,
CTp. 267.

5" Bup,. F. Bagic¢ /1986/: cTp. 276.

48 G. P. Fletcher /1971/: cTp. 401-402.

49 3, B. Brady /1972/: Punishment for Negligence: A Reply to Professor Hall, Buffalo Law Review, Ne 1, cTp.
107-109; R. Card /2010/: cTp. 106. be3 063upa Ha TO LUTO MOjeaunHN ayTopu TBPAE Aa je 0A4CYCTBO CBECTM UMK
3Hatba 0 KaKBOj peneBaHTHOj OKOMIHOCTY jefJHaKO 0fpa3 CTatba CBECTU YUMHMOLA Kao M HMXOBO MOCTOjaksE,
UMHEHMLA je A Ce HexaT MOXe MOTBPAWTY M HE3aBMCHO Of TOra LUTa Ce Hanaswuio y MUCAMMA yUYnHUoua y
BpeMEe Kaja je npefys3eo pagy, Tako fa Ce YMHU UCMPaBHMjUM CTaB Aa 13pa3 mensrea He 06yxBaTta 1 Hexar.
D. Ormerod /2011/: cTp. 147. JacHo je fja ce npobneMaTMka HeCBECHOI HexaTa He MOXe 06jaCHUTK ako ce
nonasvlUTe MpoHahe y MCMXOMOWKKMM Teopujama Kpveuue. MehyTumM, UcTuuarbe Npekopa, Kao LeHTpasiHe
0J/IMKe HOPMaTVBHOT NPUCTYNAa, He NPeACTaB/ba NPENPeKy fa ce Noj nojam KpuemLe nofsese u Hexat. Bug.
G. P. Fletcher /1971/: cTp. 414.

40 A Ashworth, J. Horder /2013/: cTp. 181. MocneauLa Tora je HefJoBOSLHO YOBANUEHO YuUerse 0 enemMeHTMa
CTPYKTYpEe HEXaTHOT NMOHalLiaka, Kao ¥ CrnopaH CTas Aa /in YonLITe Npu3Haje NocTojake CBECHOT HexaTta.
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3awTuheHor fo6pa (YMULL/baj) UK KpajieM HernoLUTOBaky npema AooprmMa Koja yXKuBajy
KPVUBMYHOMPABHY 3aLTUTY (6e30631pHOCT). o

MpaBmna common law cuctema camo W3y3eTHO npeasuhajy OArOBOPHOCT 3a
HexaTHY KpusuLy.*®? KaxtbaBatbe 32 HexaT Y eHI/JIECKOM KPUBMYHOM MpaBy MpBU NyT je
yBefleHO Y 16. BeKy y 0fJHOCY Ha KpUBMYHO fieno yeumctea.*® inak, 6poj KpuBMUHUX fena
KOf] KOjUX je HexaT OCHOBHM CYOjeKTUBHM €NIEMEHT, U/IN YC/IOB KOju Ce Be3yje caMo 3a HEKU
acmekT Henpasa,*®* je penaTHowhy 3akoHoAaBUa, Y Mopefjery ca PaHWjUM peLLerEeM,
3HauajHO nopacTao.*® MHoru yrneaHu TeopeTyapy cy eHepruyHo GpaHUAN cTaB 4a HexaT
He Tpeba cMaTpaT 06/IMKOM KaXKMBOT MOHaLLaa Y 06/1acT KPMBUYHOT MpaBa, TBPAHOM
Aa je, 300r TOra LITO je pey O HEeBO/bHOM AENMKTY, MpPaBO MECTO HexaTta Yy cdepu

rpahaHcKonpasHe oArosopHocT.*® CHara oBor Tephera npenosHaje ce y UMbeHNLM Aa

L A. Ashworth /2009/: cTp. 185-186.

“2 Y eBPOKOHTMHEHTANHOM KPWBUYHOM MpaBy He MOCTOjU OMLUTA HexaTHa OAFOBOPHOCT UM 3a HexaT ce
ofjroBapa camMO YKO/IMKO je 0Baj 06/IMK KpuBULE 3aKOHOM mpeasufeH y 6uhy Hekor KpuBUYHOr Aena.
W3y3eTaH KapakTep 0BOr 06/11Ka Cy6jeKTUBHOT efleMeHTa joLU BULLE [0Na3n 40 N3paxaja Y aHr TI0CaKCOHCKOM
KpvBUYHOM npasy. Komucuja 3a Npaso je of/lyunna fa He Kpeypa HexaTHe JenvKTe Koju 6u 3a nocneguuy
UManu yHulTerwe unn owTteherwe Tyhe ctBapm (Criminal Damage Act [1971]) a canyHO je n KomuTeT 3a
pechopmy KpusmyHor npaea (Criminal Law Revision Committee) og1yumno ga He NpeasioXun MHKPUMUHUCaHE
HexaTHe TenecHe NoBpefe Kafa je pasmaTpao KpuMBMYHa Aena NpoTUB XuBoTa M Tena. Bug. G. Williams
/1982/: cTp. 189.

463 3. Horder /1997/: Gross Negligence and Criminal Culpability, University of Toronto Law Journal, Ne 4,
cTp. 496. Mpe 19. Beka 6WN0 je CBera HEKO/IMKO common law KpUBMYHUX fAeNna KO KOjUX je KaKrasaH W
HexaTHW 061K Kpusuue. P. H. Karlen /1978/: cTp. 205-206.

“6% Ko, MHOMX TeXNX KPUBMUYHMX [eN1a YMULLIbaj WK 6e3063MPHOCT YnHE HEeONXoaaH CY6jeKTUBHM YCIIOB
OAHOCY Ha LieHTpasHW feo Herpasa (pajgry W3BpLUEHa), AOK je Y 04HOCY Ha OKOMHOCTW Aefia J0BO/baH U
Hexart. Mpumep ce MoXKe Hahy KOZ HEKMX CEKCyanHUX Aenukata koje npeasuha Sexual Offences Act [2003];
HNp. Y O4HOCY Ha Hefl03BO/bEHY MOJSIHY pafiby Kao pafmy W3BpLUEHa HEOMXOAaH je YMWLLbBaj, [OK je Y
0/[JHOCY Ha y3pacT NacMBHOr cy6jekTa AoBo/baH Hexat. D. Ormerod, K. Laird /2015/: cTp. 166.

%5 Kpyr genukata Kof Kojux ce Kaiasa 3a HexaTHY KpUBULY je 3HaTHO Behu Hero LUTO ce TO yobuuajeHo
cmartpa. MNpumepa pagu, y jeaHoM m3sellTajy m3 1996. roguHe of 540 genvkata Koju cy npegmeT NocTynka
npeg Cyaom KpyHe 23 Cy Ae/IMKTU KOA KOjUX je KaXKtMB UM HexaTHWM 001uK. Taj 6poj je y mehyBpemeHy
3HaTHO Behu, jep je Sexual Offences Act [2003] npeasunaeo KoL HU3a Jenvkata NpoTMB MonHe cnoboge y
O/HOCY Ha pa3He efleMeHTe 06jeKTMBHOI CyncTpaTa KpMBUYHOT AeNa 1 HexaT Kao 40BO/baH 06MMK KPUBULIE.
HapaBHo, 1 HexaTHM [e/IMKTW KOju ce pacnpas/bajy npes MecHUM cyjosuma (Maructpatuma) nosehasajy Taj
6poj. Bua. R. Card /2010/: cTp. 101.

46 G, Williams /1982/: ctp. 189; R. A. Duff /1980c/: cTp. 289. Mnak, HK y cthepy rpahaHCKOMpasHe
O/JrOBOPHOCTM HWCY MOCTaB/bEHE jaCHE KOHType mnojma HexaTa. Bug. D. More /2003/: The Boundaries of
Negligence, Theoretical Inquiriesin Law, Ne 1, ctp. 339-365. CxBaTare [ja 0AroBOPHOCT 3a HECBECHM HexaT
Hema MopaiHy MOTBPAY W fa je Y CYNPOTHOCTM Ca HayefioM KPUBMLE CMATPaiM CYy M HEKW MuUCUU Yy
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He MOry 6WUTW M3jeHa4eHN OHW KOji HECBECHO YUMHE KPMBMYHO AeN0 Ca YYMHMOLMMA
KOju Ce CBECHO M BO/LHO OfJHOCE MpeMa 3abparbeHoM pe3ynTaTy.*®’ MojeanHu ayTopm yak
TBpAe fAa HexaTHO MpOy3poKOBaHa MoBpeda He pednekTyje MopanHy KpueuLy (He
MpeAcTaB/ba HeLTo HemMopanHo).*® VcTuue ce 1 YecTo 3acTynaH aprymMeHT fa reHepanHa
npeBeHLMja He BOKM Y OAHOCY Ha HexaTHa fena.*®® Taksa pasmuiubarba UMajy ayry
NCTOpUjy Yy KpuBMYHOMpaBHoj mucnu. Xon (Hal), npe Buwe of nona Beka, HaBoAW
NCTOPUjCKe, eTUYKE M HayuHe pas/ore 3a HanyluTake HexaTHe OAroBOPHOCTW Yy 061acTu
KPWUBMYHOT NpasBa. Hajnpe, OH Y NPUMOr CBOjOj TBPAHM HABOAU OKOMHOCT Aa CY MHOMY
KPUBUYHOMPABHM CUCTEMM KPeHYNM MpaBLEM 3HA4YajHOT OrpaHuyera Of4rOBOPHOCTH 3a
HexaTHO MOHallare. Mako je TO TauHO 3a paHWji Mepuoj pasBoja aHrI0CaKCOMCKOT
KPVUBMYHOT MpaBa, LUMPEHe PaHnLa KPUBMYHOr NpaBa (CBOjEBPCHW KPWUBUYHOMPABHM
eKCMaH31OHN3aM) NocTaje NlaraHo OMLLUTe KpeTake Y caBpeMeHOM KpUBMYHOM npasy,*’
LUTO nocpegHo npumehyje n oBaj ayTop, jep Npu3Haje da ce Y MHOMMM 3aKOHMMa
NHKPUMWHWLLE M HeXaTHa KpuBMLA. ETUUKM pa3nosn Kojuma cynpoTcTas/ba MAejy Lumpe
HexaTHe OfFOBOPHOCTY CBOAE Ce Ha yobuuajeHy TBPAHY fa Camo CBECHO OCTBapeHe
3aKOHCKOT 61ha opaxaBa CMI1CA0 KPYBUYHOMPABHOT NpebaLuBatba 32 0CTBAPeHO Herpaso
N KOHAuHO, HayuyHW pas3fo3n ycMepaBajy Ce Ha CeNeKTUBHOCT U OACYCTBO HeKor
KpUTEpUjyMa 3a YCMOCTaB/batbe HeXaTHe OfAroBOPHOCTM (3alUTO caMO fena Koja cy

3aKOHOM npefsuheHa, a He 1 Heka gpyra?).*"*

€BPOKOHTMHEHTaNHO] Hayuu KpusuuHor npasa (Hnp. Aptyp KaydmaH [Arthur Kaufmann]). Bua. IM.
HoBocenew, /1985a/: MpomjeHe y CTPYKTYpY HexaTHUX fenmkata, Hawa 3akoHuTocT, Ne 11-12, 3arpe6, cTp.
1284-1285. CnnuHo u L. Alexander, K. K. Ferzan, S. J. Morse /2009/: Crime and Culpability. A Theory of
Criminal Law, Cambridge (etc.), ctp. 70-71.

7 A P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 158.

%8 HacynpoT ToMe, NojeauHM ayTopy 3aroBapajy CTaB fia je 1 HECBECHM HexaT MorofaH OCHOB 3a ynyhuBarbe
coumjanHo-eTuUKor npekopa. Bug. G. P. Fletcher /2002/: cTp. 273.

89 3, Edwards /1954/: The Criminal Degrees of Knowledge, The Modern Law Review, Ne 4, ctp. 306; W. R.
LaFave, A. W. Scott /1986/: cTp. 234; A. Ashworth /2009/: cTp. 188; D. Ormerod /2011/: ctp. 152. Xon
KpWUTKKYje KasHeHy NOMUTUKY Koja npeasuha 6nare kasHe 3a HexaTHa fena MuTameM [a ako MMa UCTUHe y
TOMe [Ja KaXKaBatbe 3a HexaT OCTBapyje LW/beBe reHepasHe MpeBeHLMje, 3aTo OHAa He mpeaswhati u
n3puLaTu cTpoxe cankuuje. Bug. J. B. Brady /1972/: cTp. 121.

40 Byug. 3. CrojaHoBuh /2010a/: KpuBMYHONPABHM eKCMaH3MOHM3aM 1 3aKOHOAaBCTBO Cpbuje, y: CTare
KpuMnHannTeTa y Cpbuju 1 npasHa cpeAcTBa pearoBara. 4. aeo, (yp. h. Uiriatosuh), beorpag, cTp. 32-38.
41 Byp. J. Hall /1963a/: cTp. 634-643.
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HanywTtawem 06jeKTMBHOI KOHLeNTa 6e3063MPHOCT MOHOBO je MOBYYEHa jacHa
NMHWja pasrpaHuyersa M3Mehy oBor o06/MKa KpuBuue U Hexata. [JoK 6e3063MpHOCT
npeacTaB/ba CBECHO MpMXBaTate HEonpaBAaHOr PU3MKa, HeXaT je HeCBECHO MpuxBaTarbe
HeonpasgaHor puanka.*

C 063poM Ha CTPYKTYpYy actus reus-a HexaT Ce MOXXe OAHOCMTW Mpe CBera Ha
nocneanLy KpMBMYHOT fena, WTO je LeHTpa/iHa 04/IMKa HEXaTHOT OfHOLLEHa npeMa aeny
KOjy noupTaBa M €BPOKOHTMHEHTa/IHa KPUBMYHOMPaBHa MMCA0, ain Ce MOXE TULATU U
CaMO OKO/THOCTW fena, Kaja y OfIHOCY Ha OCTasie efleMeHTe HenpaBa Cy6jeKTUBHU eNeMEHT
npeAcTae/ba Heka gpyra gopma Kpusuue. O6MYHO ce cmaTpa ga ynotpeba ogpeheHor
n3pasa y 3aKOHCKOM onucy gena (yymHunai je ,,MMao pasfnora ga nosepyje” unu ,,0a
nocymma‘“, ,,0f1 Hera ce pa3yMHO MOF/I0 OYEeKMBaTU Aa 3HA“ WU C/.) yKasyje Ha To fa je
HexaT [0BO/baH 3a YCMOCTaB/bat€ KPMBULIE Y OAHOCY Ha OKOMHOCT Aena. Y MojeanHum
Cny4vajeBnMa, HapOUMTO Kaja je ped 0 AenaTHOCHUM KpmBUYHMM Aenvma (conduct crime)
HexaT Ce TW4ye camor MOHallaka, Tj. OHOra LUTO YMHM je3rpo Aenukra. OuurnedaH je
NpUMep HenmaX/blBa BOXHa. *"

LleHTpanHy KapakTepuCTMKY HexaTa npeAcTaB/ba HEMOLUTOBake 00jeKTUBHON
CTaHAapfa Yo6uuajeHor MoHallarma Yy OAHOCHOj cuTyaumju.*’* PeneBaHTHO Mepuno je
0YEKMBAHO MOHaLLIae pasyMHe 0co6e Npu AaTM oKoMHocTMA. *> OCHOB 3a NO3MBatbe Ha
HexaTHY OAFOBOPHOCT He /IEXM Y YMHEHMUM Aa je YuMHWNay, NpeaBuaeo noBpegy Wnwu
yrpoxaeare 3awTuheHor fobpa, Beh y TOMe LUTO CBOje NOHallake HUje YCKnagmo ca

3aXTeBMMa KOju ce TMOoCTaB/bajy Mped NaX/bMBOr UM pasyMHOr nojeauHua. [Mpema

42 D, Ormerod /2011/: cTp. 128. Yuewe 0 MojMy W CTPYKTYPU HEXATHOr AeNWKTa HUje jefHOAYLLHO
npuxsaheHo 1 YObANYEHO Y aHITOCAKCOHCKO] nnTepaTypu. Kao WTo je Beh peyeHo, MHOrM ayTopu y cKnagy
ca Cy6jeKTUBUCTUYKNM MPUCTYMNOM HexaT oapefyjy UCK/bYUMBO Y (hOPMM HECBECHOT HexaTa Koju MOCToju Y
€BPOKOHTMHEHTANIHOM KPWBMYHOM npasBy. CBECHO Mpeno3HaT pu3nK ocTBapewa 6uha KpuBWMYHOI aena
ypadyHaBa ce y 6e3063MpHOCT, [JOK je 3a HexaT KapaKTepUCTMYHO OACYCTBO MCUXOMOLLKOr efeMeHTa. Bug. J.
B. Brady /1980/: cTp. 381; J. Dressler /2001/: cTp. 133; W. Wilson /2008/: cTp. 139; A. Ashworth /2009/: cTp.
179. Ha Taj HauuH ce Hajnakwe omoryhyje pasnukoBate 6€3063UPHOCTM Of Hexara, ajn ce UCTOBPEMEHO
6GMTHO OrpaHnyaBa nojam OBOT 4PYror 06/MKa KpUBULE.

418 R. Card /2010/: cTp. 103-105.

4 \W. R. LaFave, A. W. Scott /1986/: cTp. 234; J. Dressler /2001/: cTp. 128-129; C. Elliott, F. Quinn /2010/:
cTp. 25.

4" R. Heaton, C. de Than /2011/: cTp. 74.
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Bnagajyhem cxsaTawy Y aHIT0CaKCOHCKO] HayL KPMBUYHOT NpaBa, 00jeKTUBHW ENIEMEHT Y
CTPYKTYpPW HexaTa, KOju YCMocCTaB/ba AY>XHOCT MOLUTOBaka 3axTeBa OPUXK/LUBOCTU je
NCK/bYUMBM KPUTEPUjYM KOjU rpagn nojam HexaTta. JInuHe MOryhHOCTM yduMHuoua aa
Y[0BO/bW O6jeKTMBHO MOCTaB/bEHOM CTaHAap4y HUCY of 3Hauaja,*’® wTo npeactasma
3HauajHy pa3nnKy y O4HOCY Ha eBPOKOHTMHEHTAHO yuere 0 HexaTy,*’’ ycnen uera ce
aHr/10CaKCOHCKO CXBaTawe HexaTHe KpuBMLUe 030M/bHO YaarbaBa Of, Hauena nHAMBuayanHe
Cy6jeKTMBHE 04roBOPHOCTU M HEPETKO 03Ha4YaBa OAr0BOPHOCT 3a CaMO NPOY3POKOBakbE.
Mako HexaT noBfaynM OAFOBOPHOCT Mpe CBera 3a HECBECHO OACTyMake 0f
CTaHAApAHOr NnoHallaka Y OAHOCHO] CUTYaUmMju, OH HUje HeCrojuB Cca CBECHUM KpLUEHEM
3axTeBa fyXHe naxmwe.*’® YTBphuBare HexaTa He nogpasymMeBa HYXHO [0Ka3 fa
YUMHMNAL, HMje NpeaBMAE0 OMacHOCT CBOM MOHallawa. LleHTpanHo je nuTame ga nm je
YUMHMMAL, NOLLTOBA0 3aXxTeBe AYXKHOI MoHallara. Kaga ce pagn 0 HEXaTHOM KPUBMYHOM
[ieny cTakbe CBECTU YYMHMOLA He Urpa HWKakBy ynory. IocTojawe Hexata ce M3BOAM U3
3aK/byyKa fja yuMHuIaL, CBoje MnoHallake H1je yCKIaamo ca noHawlaweM Koje ce y faTum
OKO/HOCTMMa OY4eKyje 0/ jeAHor npoceyHor rpafaHnHa.*”® HexaT nocToju vy cuTyaumju
Kafa y4YvMHunaL, norpeLrHo NpoLeryje KapakTep CBOr NMoHallaHa U rPeLLIKOM 3aK/byyyje Aa
npeay3Mame pagre He MmpaTh pusuK MnoBpefyBara MM YrpoXaBata KakBOr MpaBoOM

3awTtuheHor fobpa, an fa je onacHOCT OCTBapera 3aKOHCKOr 6uha Tako Masio BepoBaTHa

4% By, G. P. Fletcher /1971/: cTp. 409; W. Wilson /2008/: cTp. 137; N. Haralambous /2010/: cTp. 66. To je
HaBeno ogpehieHe ayTope Ha TBPAHY fa Ce KPO3 KakrbaBate 3a HexaT y CTBapu 03aKohyje 06jeKTMBHa
0f,roBOpHOCT M ocyda 6e3 kpueuue. Bug. K. Huigens /1998/: Virtue and Criminal Negligence, Buffalo
Criminal Law Review, Ne 2, cTp. 431-432. /I amepunukn Mogen KprMBUYHOT 3aKOHMKa He ogpehyje nspnumnto
Ja Ce uMa BOAMTM payyHa W O YYMHWMOYEBMM CMOCOGHOCTMMA MPUIVKOM MPOLEeHMBaba HeXaTHe
ogrosopHocTu. J. B. Brady /1972/: cTp. 144.

" Mpema peTko 3aCTynaHOM CTaBy, OZrOBOPHOCT 3a HEXaT 3aCHIBA Ce He CaMo Ha [yXHOCTY f1a ce MoLuTyje
3axTeB OPVK/BMBOM MOHalawa Beh KYMynaTMBHO M Ha MOryhHOCTM KOHKPETHOr YyuHMOUa fJa TUM
NpPOCeYHNM MepunumMa yoBosbu, Tj. Of YYMHMOLA Ce OYeKyje He camo fa 6yae ay»xaH seh 1 fa je cnocobaH
(na Mmoxe) fa 6yae naxssusnju. Bug. NcTo, cTp. 113-114; A. Ashworth /2009/: cTp. 187.

4" Mehytum, y nuTepaTypu ce uyecTo cpehe CTaB Ja je Mojam HexaTa MCK/byuuMBo uarpaheH Ha Temerby
HECBECHOT 0fHOLLEeHa NpeMa o6enexjuma gena. Of Tor pelerba nonasu u Mogen KprBnUYHOT 3aKOHUKa Koju
Hexat ofpefyje caMo Yy BapujaHTU HeCBECHOI HexaTa. Mnak, y paHunjoj npakcu cy NpuUCyTHU W Cny4yajesn y
KOjMMa Cy Cy[0BM HEXaTHOM KPMBULIOM 06yXBaTain U CBECHO MpuxBaTawe pusnka. Bug. W. R. LaFave, A.
W. Scott /1986/: cTp. 236-237.

47 D. Ormerod /2011/: cTp. 1486.
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fa 61 61No onpaBAaHoO cnpoBecTn padry.*°

[akne, nako ce Ha NpBK Nornes YMHU Ja je
CNELNPUYHOCT aHIT0CAKCOHCKOr pasMULL/batba O HexaTy WCK/bYYMBO MO/be HECBECHOT
HenpuapXKaBarwa OY>KHOr MoHallarma, M CBeCT 0 MOryhHOCTM ocTBapewa 3abpareHe
nocneauLie MOXe y Kpajr-eM WUCX0ody BOAUTY MPeKopy 3a HexaT, a He 6e3o63upHocT.’®
Krby4HO je cTora nutame fa /v je y4MHuiaL nmao pasyMHOr OCHOBa fa npefysme paghy
npu JaTum okonHocTuma.*® HenoluToBate 3axTeBa fAy)XHe NaXwbe je KapaKTepucTuka
HeXaTHOr MoHallaka KOjy Harnawasa W eBPOKOHTWHEHTa/IHA KPMBUYHOMpPaBHA MuUcao, a
KOja jejHaKo Bpefy W 3a HECBECHU U 3a CBECHWM HexaT (3a pas/nKy Of Halle Teopuje Koja
[Y>XHOCHO MOHallake Be3yje caMo 3a HECBECHW HeXar, U TO Ha NnaHy KpuBuUe, LOK je TO
NUTamwe Yy KOHTUHEHTA/IHOj EBPOMM HECMOPHO Y OKBUPY HENpasa).

Moryhe je paa yuuMHunay Oyfde CBecTaH PW3MYHOCTM CBOM MOHallaka, Tj.
MOryhHOCTM ocTBapewa 6vha KpuBUYHOT [ena, a fa unak He noctyna 6e3063vpHo, Beh
HexaTHO. be3063MpPHOCT YKby4yje 06jeKTUBHY OLLeHY CY6jeKTMBHO MPEMno3HaTOr pU3MKa.
Hexat yk/byuyje 06jeKTUBHY OLIEHY 006jeKTMBHO NPeno3HaT/bMBOI pu3mnKa. Harnacak je Ha
CTeneHy HeonpaBfaHOCTW  (Hepa3yMHOCTW) YYMHMOYEBOr MOHawwawa. PopmasHo,
YUMHWMAL, MOCTYyNa HeXaTHO ako 61 pasymaH nojefuHal, npy AaTum OKOSIHOCTMMa a) 61o
cBectaH MoryhHoCcTM ocTBapewa 6uha KpuBMYHOr Aena u 6) 360r Tora He 61 Npeays3eo
pagwy (ogyctao 6v o npedysvMMarba pagre). Huje npecygHO Aa M je KOHKPETHM
yumHunay, 6uo cBectaH oOnacHOCTW, Beh je K/byYHO TO [a HEroBO [MoHallake He
33/10B0/baBa 3aXTeBE OYEKMBAHOT MOoHallara. ®® inak, npuxBsaTare 1 CBECHOT HexaTa Kao
BapujaHTe O0BOr 00/MKa KpuBMUE OWTHO OTeXaBa pasrpaHuyere u3Mehy nojMoBa

6€3063MPHOCTU 1 HexaTa.

480 R, Card /2010/: cTp. 102; D. Ormerod /2011/: cTp. 128.

8L By, P. H. Karlen /1978/: cTp. 223-224.

482 A P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 151.
“8 eTo, cTp. 152.
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1. Kputepujym yTBphrBara cTaHfapAHOr noHallarma

3aK/byyak fa je yumHmnaL, HexaTHO 0CTBapyo efleMeHTe KPMBUYHOT Aena A0HOCK ce
HaKOH yrnopehuBama YUMHMOYEBOT MoHaLlaka W NoHallamwba Koje ce y AaTUM OKOJTHOCTMMA
oYeKyje 0 pa3yMHe, caBecHe U Naxsbuee 0cobe,*® 1 Tek HaKoH oLeHe Aa yunMHWNaL, Huje
MCNO/bUO BGPMK/BUMBOCT KOja Ce 0f Hera 3axTeBasa. AKO YYMHWNAL, HE WCMyHW OBe
MPOCEeYHe 3axXTeBE 3aMMULL/bEHOI NNLA, HEroBO MOHaLLaHke Ce OLeHYje Kao HeOPUK/LUBO,
Henax/bnBo.*® MehyTum, ako Beh HexaT 3acHMBa NPeKop W NpeAcTasB/ba 06K KPUBMULIE,
0TBapa Ce MuTawe [a M Ce Heke MnocebHe KapaKTepUCTMKe camor yymHuoua (herose
MeHTaJlHe U/ U3NYKe KapaKTepuCTuKe) y3umajy y 063up MNPUIMKOM MocTaB/bakba
CTaHAapAa NoXerbHOr MoHaluama.*®® Kog apyrux 061m1ka KpuBuLE HWje JOBO/LHO Camo
YTBPAUTM f[a je YuYMHWnal, oCTBapuo 3abpaweHy nocneauuy, Beh M ga je vMao
ofrosapajyhn Cy6jeKTUBHW OfHOC MpeMa Y4MkEeHOM fAeny, Koju ce pediekTyje Kpo3s
MCMXOMOWKN W/MNM BONYHTApUCTMYKM CyncTpaT. Ha HMBOY HexaTa 0f YyuumHuoua ce
3axTeBa MOHallake Koje OM WUCMO/bMO HEKO ApYrW, pasymMHO OpPVXX/bMB NpW AaTuM
OKonHocTuMa. [OK jefHa rpyna aytopa cmaTtpa fa camo MoHallake Koje He WCnyHasa
cTaHAape O4eKMBaHOr Y cebn HOCK CTUIMY U 3aCHMBA NPEKOP, a Koje Ce rpagun Ha TeMesby
OMLLTWX 0COBMHA CaBECHOT U NaX/byBOT MojeanHua,*®” gpyra rpyna nonasw og yobuuajeHe

Cy6jeKTMBMCTMYKe OpujeHTaumje common law-a n nHcucTupa fa Kanyn 6yae CKosaH Y3

84 Y aHrII0CaKCOHCKOj Teopuji Ce CTaHAapAHO MoHallarme TpaauumoHanHo oapehyje Kpo3 kanyn T3B.
pasyMHe ocobe (reasonable person). Beh gyro npasHWLM MOKYLUIABajy Aa NpeuusHo ofpede nojam oBor
cTaHfappa. J. Dresser /2001/: cTp. 131.

%5 1. Bykosuh /2008/: cTp. 241. ,, KpuTepujym je HOpMaTVBaH U He NpefCcTaB/ba CTaTUCTUYKN NPOceK. AKO
CY Y HEeKoM nocny cybjekT BehMHCKW a/bkaBW, HeypefHW W HecaBeCHW, TO Hehe MOMepWUTU cTaHAapa
6pvX/bMBOCTY 'Npema gone’.” VicTo.

% Hnp. ako je yumHMnaL, nuLe CKPOMHOr 06pasoBarba UMK cnabuje U3paxeHe UHTENUTEHLMje OH MOXe
cMaTpaTi fia MMa npaso fa Ce CTaHAapAHO NoHallakme pasyMHOr MojefvHUa [0Befie Y Be3y Ca HeroBum
ocobuHama, Tako Aa To Byze NpoceyaH YOBEK CAMYHON HMBOA 0Opa3oBara U HTenureHuumje. Bug. J. Dressler
/2001/: cTp. 132; Bua. P. Westen /2008/: Individualizing the Reasonable Person in Criminal Law, Criminal
Law and Philosophy, Ne 2, cTp. 152-155. Bnasiajyhe yuyete y HEMauKOj HayLy KPMBUYHOI npaBsa rnonasu of
CTaBa Ja Ce Y U3BECHOj Mepy YUMHMNOUEBE NHAVBUAYaHE KapaKTepUCTUKE MOPajy Y3eTu Y pasmatparbe, Te fa
jefHocTaBHO mMopeherbe YYMHWMOUEBOr MOHAllawka ca Moryhum noHallawem GpyXX/bMBOM NOjeAuHLA Huje
[0BO/BHO 3a KpUBMYHY KasHy. T. Hornle /2008/: cTp. 8.

8" Nla 61 ce npaBuna pasnuka 1smehy 403BO/LEHNX U HE03BOLEHMX PU3MKa Tpeba opMynamcaTi Npasmno
Koje he GUTU NPMMEHBLMBO Ha CBE /byfe Y UCTOj cuTyaumnju. G. P. Fletcher /1971/: cTp. 434.
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y31Matbe Y 0631p M IMYHINX 0COBMHA KOHKPETHOT yunHuoua.*®® MpuxsaT/busum ce unHm
cTaB fa Beh MPWAMKOM MOCTaB/batba OMLWITEr 3axTeBa KOjU Ce O4eKyje Of NpoceyHor
nojeanHLa Tpeba M3BPLUMTY , MHAMBUAYaIN30Bare npoceyHocTn,*® Tj. ysetn y 063up
NHAMBUAYa/IHE KapaKTepUCTMKe caMor yumHuoua (Bug, cnyx, yspact).** Onpasparbe 3a
TakaB CTaB Tpeba BUAETW Y UMHEHULM Aa aHII0CAKCOHCKO KPVMBMYHO NpaBo, Mo npaswuny,
He BOAM padyHa O SMYHMM MOryhHOCTMMa M Cnoco6HOCTMMA y4YMHMoUa fa YA0BObU
3axTeBMMa OGPVXX/BMBON MOHAaLLAHa. Y aMepuyKoj nntepatypy ce 06MYHO Nosasn og Tora
fa ce (PM3nNUKe KapaKTepucCTWKe yduHMoua y3uMajy Yy 063up npunnkom ofpehusarba
yo6UUajeHor MoHallarba, [OK Ce MCUXWMYKEe OA/MKE YumHuoua 3aHemapyjy.*™ To moxe
CHM3UTW Npar OYeKMBAHOI MOHallawa ako je pey O YUYMHUOLY KOf KOjer MoCTOju Heku
HefoCTaTaK MM MCMOTNPOCEYHe OCOOMHE, ann UCTO Tako OBaj NPUCTYN MOxe uhu K
MPOTMB KOHKPETHOT YYMHMOLA, Y CUTYaUMjU Kaja Cy HeroBe Croco6HOCTUN U3HAL, NPOCEKa.
YunHunay, Moxe MocefoBaT Heka NnocebHa 3Hamwa Koja Ce He 04eKyjy of npocevHor
nojeavHua, anm he oHaa yobuuajeHo MoHallawe y AaToj cuTyaumju 6UTN yKanyn/beHo Y
cKfafly ca BULWMM CTaHAapAoM. Tako ce Of HNp. NpoecMOHaIHOr BO3a4va HaTMPOCEYHNX

KapaKTepUCTUKA MOXE OYEKMBATK Aa M3GerHe Hesrogy y CUTyaLuju Kafa npoceyaH Bo3ay

“8 Bug. A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 154. OHo wWTo je apyrauuje y
KOHLLENTY HexaTa aHr/10CaKCOHCKOT 1 eBPOKOHTUHEHTA/THOT KPUBUYHOT Mpasa jecTe TO LUTO aHr10CaKCOHCKU
rojam HexaTa He MouyvBa Ha NoBe3MBaky 06jeKTUBHOT M CY6jeKTMBHON ycnoBa (AYXXHOCT 1 MoryhHocT), Beh
je 3acHoBaH Ha 00jeKTMBHOM CTaHAapAHOM MOHallakwy Koje ce y [aToj CUTyaluju oYekyje of npoceyvHor
nojeauHua. Taj cTaHaaph je reHepasHo uctu 3a cse. Bua. R. Heaton, C. de Than /2011/: cTp. 75. [a je
CTaHAapAHO MoHallakbe HavyesHoO MCTO 3a CBe, MoupTaBa W €BPOKOHTUHEHTANHA HayKa, a/in Ce TO NuTakbe
pasmaTpa Ha HMBOY Hemnpaea KpUBMYHOT fena.

“89 3 CrojaHosuh /2014/: cTp. 180.

9% TaksoM npuCTyNy 0froBapa eBPOKOHTUHEHTAIHO oApelMBarbe TUMA NaXHbe Ha HUBOY 06jeKTUBHOT 61ha,
Koje nonasu of Tora fja ce u Croco6HOCTN KOHKPETHOT YYMHMOLA Y3uMajy Y 003Up NpUIMKOM yTBphMBata
noBpefe Ay>XHe naxke (Teopuja 0 MHAMBMAYANHO] NOBPeAn AyXKHe naxHe). OBOM yueky Ce Npuroeapa ga
UCyBYLLE NEPCOHANM3Yje HeMpaBo, YnMe ce rybu jacHa rpaHuLa y ogHocy npema Kpmsuum. Bug. V. Bykosuh
/2008/: cTp. 243-249. Y aHINOCAKCOHCKOj NMTepaTypy je MPWUCYTHO W cXBaTawe fAa ce ofpehmBare
CTaHAapAHOr MOoHallakba Ha MiaHy HermpaBa 3acHMBa Ha OMLITKM, MPOCEYHUM KapakKTepucTukama, rae ce
YUYUHMOYEBe 0COOMHE (MaHe) He y3umajy y 063up. HacynpoT ToMe, nepcoHanu3auuja ctaHaapia pasymHor
nojeuHLA Kao Mepuna BpLUKM ce Yy OKBUpY Kpusuue. P. Westen /2008/: cTp. 141. To je cxBaTawe Y OCHOBU Y
cknagy ca Bnafajyhum y eBpOKOHTUHEHTA/IHOj HayLM KPUBMYHOT NpaBa, Koje nosasu o4 Tora fa ce Ha HUBoY
6uha yTBphyje cTaHaap4HO AY)KHO MOHallare MPOCEYHO CaBECHOT M MaXK/bMBOI MPeACTaBHUKA Kpyra Kojem
npunaga y4ymHwunay, AoK ce Ha nnaHy KpMBULIE UCMINTYje Aa Nn je y4nHunaL, oBe 06jeKTMBHE 3aXTeBE MOrao
Aa nenyHu. N, Bykosuh /2008/: cTp. 241.

“91 Byg. J. Dressler /2001/: cTp. 132.
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TO He 6U 6MO y CTawy. McTnye ce Aa je OBO MCNpaBaH HauuH [a ce yOnaXu CHaXKHO
n3pakeH 06jeKTUBMCTUYKM NPUCTYN Y MaTepmju Hexata. %

Moryhe cy ctora aBe BapujaHTe: 1) (HaTnpoCeYHW) y4uuMHMNaL, Koju rnoceayje
nocebHa 3Hawa U 2) cuTyaumja Kaga yymHunay, Huje cnocobaH Aa npenosHa peneBaHTaH
PU3MK.

1) Kaga yuuHunay mma nocebHa 3Hawa Koja Cy W3Ha[ O4YeKMBaHUX, OHAa ce
nocTae/ba NuTake ga M 6U NpoceyHa, pasymHa ocoba ca TUM 3HaweM (Koje rocenyje

yunHunay)*®

mMorfia fAa u3berHe BpLUere KpWBMYHOr fena. [lakne, HaTMnpoceyHe
CNOCOBHOCTM NMOAVKY Mpar O4eKMBaHOT NoHalLaka.*™* Ha npumep pykoBare peBonBepoMm
KOoje MOXfa He NpefcTaB/ba HeXaTHO MOHallawe Kafa je pev O NpoCce4yHOM rpahaHuHy,
noctahe rpy6 HexaT ako je Yy MuTakby MOHallawe CTPy4raka 3a BaTpeHo opyxje. C
0031poM fa cy HexaTHa Aena yecta y caobpahajy, Road Traffic Act [1988] MHKpMMUHMLLE
ornacHy BOXHY 1 npefsuha aa Npuankom of/lyydmnBarba fa v je Bo3ay 0CTBapmo obenexja
OBOr AeNVKTa, CTaHAap4 NpeacTas/ba ,,0HO MOHaLLake Koje Ce 0YeKyje 0ff KOMMETEHTHOT U

NaXkK/bUBOI BO3aya,” anv fJa he ce BOANTK padyyHa HE CaMO O OKOJ/IHOCTMMa 3a KOje ce

492 A, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: ctp. 155. Amepuukn Mogen KpunsuuHor
3aKOHMKa u3rneda aa octaB/ba MPOCTOP 3a UHAMBMAYaNU3aumjy, NOWTO ce y aedmHuumjn HexaTa (8 2.02[a])
ynyhyje Ha cuTyaumnjy y Kojoj ce Hanasu yumHWunay; unak, OKO OBOI MuTawa He MOCTOju carfiacHocT. T.
Hoérnle /2008/: cTp. 24.

“%8 HapounTa 3Harba YUMHIOLA Ce Y eBPOKOHTUHEHTATHOj AOKTPUHI Y3UMajy Y 0631p Mpu OLEHU 06jeKTHBHE
npessuamsocTy nocneguue. Bug. V. Bykosuh /2008/: cTp. 234-235.

49 W. A. Seavey /1927/: Negligence — Subjective or Objective?, Harvard Law Review, Ne 1, cTp. 13. OBo je
CXBaTare MPUCYTHO 1 Y HEMAYKOoj IUTepaTypu. 3aMMUC/IUB je Cyyaj vua Koje MOBPEMEHO paamn Kao KoHoGap
Y pecTopaHy, a Koje Kao CBpLUEHU CTYyAeHT 6uonornje 360r HapPOUUTOr 3Hakba Npeno3Haje fa je nevypka Koja
je nocny)keHa roctMma OTPOBHa, Na UMaK MOCAYXMW FocTe canaToM Koja je Hapy4yeHa. Peluere 0BOr ciydaja
3aBUCK 0f, HauMHa Ha koju he 6UTKU onucaH CTaHaapa 6pyKBMBOCTU. poceyaH, Naxmbue, KOHObap 61 rocte
MOCNYXXMO CaiaToM, an KOHOBap Koju je Npu TOME 1 CBPLLEHM CTYAEHT B1onoruje nocegyje 3Hake Koje Huje
HEOMXOAHO 3a CoUMja/iHy YNory Yy Kojoj ce npoceyaH KoHobap Hanasu. [a nu he KOHUEenT ,,Maxbueor
KOHObGapa“ Kao TakBOT UCK/bYUUTU OfFOBOPHOCT HATMPOCEUHOT y4mHmoua? Mpema ogpeheHnM MULLIbeHMMA,
OArOBOPHOCT M3BMpE CaMO Y CAlyyajy Kafja yYyumHual, He NocTyna y CKagy ca 3axTeBuMMa Kojy Hamehe
couujanHa ynora y KOHKpPeTHOM ciydajy. Of MpoceyHo Max/byBOr KOHoGapa ce He O4YeKyje Aa Haasvpe u
KOHTpoOnuLe paf Kysapa. Monasehn of OBOr cxBaTawa, yuumHuiay y npehallibem npuMepy He 3acnyxyje
OCyAy W M3puMLake KPMBUYHE KasHe. Mnak, NpeTeXXHu je cTaB fa MojaM COLMjasiHOTr Kpyra KoMe mpunaga
yUMHUNaL, He Tpeba Tako PeCTPUKTUBHO 0apeauTu. MpuxBaT/buBuje je CTaH4apAHO NOHaLLake OAPeANTH He
Y CKnagy ca NoHallawem MPOoCceYHOr KoHobapa, Beh cTyaeHTa 61M0Nornje Koju NoOBPEMEHO paay Kao KOHoGap.
T. Hérnle /2008/: cTp. 10. Y jyrocnoBeHCKoj nMTepaTypu CAMYHO 3aKbyyyje HoBocenel,. Hehe ce 3axTeBaty
UCTa NaXkkba 0f, leKapa crneyunjanncTe 1 nekapa onwTe npakce. M. Hosoceney, /1985a/: ¢Tp. 1291.
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OYeKyje fa Ux yunmHunay, 6yge csectaH, Beh 1 OHMM OKONHOCTMMA KOje cragajy y nocebHa
3Hamwa yumHuoua. Tako, y cnydyajy fa je yuyvHunal, cBecTaH oapeheHMX OKO/THOCTU Koje
HWCY AOCTYMHe MPOCEYHOM BO3ady, KpmBMLa yumMHuoua Hehe GUTU UCK/byYeHa 3aTo LUTO
3aKOH npeasvha ga ce nMaxa Mopa MOKMOHWUTU M YMkbeHMLaMa Koje ynase y nocebHa
3Harba yunHuoua.**

2) CnoxeHuje je NnuTare da 1M Kputepujym yTephurBarba Hexata Tpeba aa nohe u
04, WHAMBMAYaNHMX CMNOCOGHOCTM Ccamor yuuMHuoua pfda Oyade cBectaH MoryhHocTw
HacTynarba 3abparbeHe nocneamue (4a NnpenosHa pU3MYHOCT CBOr NOHallawa). Y CKnagy ca
TPaguLMOHAIHO 3acTymaHUM CXBaTakbeM, HernocTojabe MOryhHocTu pga ce Y[oBO/bU
06jeKTVBHO MOCTaB/bEHMM Mepu/vMa MoHalawa He npefcTaB/ba Ba/baH pasfor 3a
OTKNarbatbe 0f4roBOpHOCTM. CXOAHO TOMe, HEMOTrYhHOCT yYMHMOLA Aa YAOBO/bU ONLITEM
3aXTeBY YMPOCEYEHOr GPUX/LUBOT MOjeAVHLA He MpeAcTaB/ba M3BMHbaajyhu pasnor.*®
Tako 6K ce cMaTpao KpvBMM 3a AENUKT Yy caobpahajy Bo3ay MOYETHUK, KOjU je AoAdyLue
yrnoTpebuo cBe CBOje BELUTMHE M MaXhy, KOjU Ce MHaye MOry O4ekmBaTW 0f 0cobe ca
Ma/IMM UCKYCTBOM Yy BOXHM, an KOjU HMje MOLITOBAO 06jeKTUBHO MOCTaB/beH CTaHAApA
MoHalawa Yy AaTum okonHocTuma.*®’ Cygcka npakca wnak npucTaje Ha y6nakasarbe
CTPOrocTn 06jeKTUBHOI TecTa Y OIHOCY Ha NOCe6HY KaTeropunjy yunHunaua. bapem kaga je
pe4y 0 MaJlofIeTHUM Y4YMHMOUMMA MpuxBaTa ce fAa O00jeKTMBHO MEPWIO MOXESbHOM
noHallaka 0y/e 3aCHOBaHO Ha 0COBMHaMa pa3yMHe 0C06e UCTUX roAMHa Kao MU YYUHMAALL.
MehyTunm, rnacHe Cy U KpUTMKe aa 61 ce Ha Taj HauMH ocnabuna KasHeHa NonuTUKa y

06/1aCTN HeXaTHOT MoHallaka. MojeanHN ayTopy ce 3anaxy 3a To Aa 06jeKTUBHM CTaHAapa

4% D. Ormerod /2011/: cTp. 148. YKOMMKO YUMHWUAAL, He 3HA 3a YWH-EHWULLY Aa MPUAVKOM HArfor Kouera
[0nasn [0 OKpeTaka BO3WMa YAECHO, HE MOXe Ce CMaTpaTu Aa je HeroBo MoHallawe Yy caobpahajy onacHa
BOXHa; &/ Kafla jeJHOM CNo3Ha TakBy YMHEHULY, HEroBO NoHallawe ce Beh MoXe onucaTyt Kao LOBO/bHO
3a nocTojarbe AeNMKTa. Y HEKOMMKO CKOPWX Cy4ajeBa HarnaweHa je notelwikoha yTephuBatba 06jeKTUBHON
TecTa y cuTyaumjama kafja Bo3ay mocefyje HaTMpOCeYHe CMOCOBHOCTM ympaB/batba MOTOPHUM BO3WJIOM.
AnenawumoHn cyg je NoTBPAMO Aa je TecT 0bjekTmsaH (Bannister [2009]). Bnasajyhe peluere unak nonasm o
TOora Aa ce HaTMpOCeYHe CMOCOBHOCTY YYMHMOLA He y3uMajy Y 063Mp Kafa je pey 0 OMacHOj BOXKkM. TBPAM
ce Ja y3uMare Y 063Up 1 TUX CNocO6HOCTM He 61 BUIo y cKNagy ca 3aKOHOM KOju NOoCTaB/ba 06jeKTUBHM
TECT KOMMETEHTHOr M MaX/bUBOr Bo3aya. OHe HWUCY pefieBaHTHE 3a TECT OMACHOCTM 3aTO LUTO Ce Tu4y
CTaHJapia KOMMETEHTHOT U NaX/bMBOT BO3a4a, a He 3Haka 1an 0KonHocTu. cTo.

4% A, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 155.

“7D. Ormerod /2011/: cTp. 148.

130



Oyfe Tako ogpefheH fa BaXHY ynory urpajy v ogpeheHn HefocTauy yumHuoua, Koju Hucy
pe3ynTar HeroBe KpuBMLe, a Crpeyasajy ra fa ce rnoHawla Ha noXesbaH HayuvH. To 6m
3HauMno Aa ce ogpeheHe KapakTepuCTuKe yumHuoua (y3pacT, BMA, CAyX WTA.) cmatpajy
pasnorom Koju ra n3BMHbaBa LUTO CBOje NOHallabe HUje YCKNaamo ca o4ekmBaHuM. [JoK ce
HEKW ayTopu 3aaxky 3a 06aBe3HO Y3Matbe Y 003UP NMUYHUX KapaKTepPUCTUKA YUMHMOL,
Kako TeNecHMX Tako W WHTENEeKTyaHUX, Mpakca HWje jacHO Yyobnunumna Takas
kpuTepnjym.**® Ha nuHnju Takeor Mepuna cy Heke ofnyke BpxoBHor cyda KaHage, fOK je
npakca y AyCTpaiMju HauyeNHO 3aHemapuBana Cy6jeKTMBHE OCOOMHE KOHKPETHOr
yumHuoua. ¥ EHrneckoj uma mano ogsyka Koje 6v npefcTas/bane noysgaH y3op y OBOj
maTepnjn.*®® Ynag/us usysetak Koju nonasu Of OBOr CXBaTatba Y E€HI/IECKOj CYACKO]
npakcu npeacras/ba cny4vaj Hudson [1966] rae je HenocTynawe Yy CKiagy ca 3axTeBunMa
AY>KHOT MOHallaka Koje Ce O4YeKyje 0f NPOCEYHO MaX/bMBOr rpahaHnHa NpoLeHKBaHO
KpO3 ONTWUKY JIMYHWUX CMOCOOGHOCTM YuMHMOLA Aa Ce MoHala Ha OYeKMBaHU HauuH
(yunHmnay, moxga 360r orpaHuyeHe UHTeNUIeHUM]je, U HEKOT APYror HefocTaTka Huje y
CTatby Ja Y/I0BO/bU 06jeKTUBHUM 3axTeBMMa 6puxsbnBocTy).>® OBO NTarbe Yeka KOHAYHO
paspeLlere 0f CTpaHe HajBuLUe CYACKE MHCTaHLe, Mako Ce TakBe Ha3HaKe MOry BUAETU Y
nojeanHnM ognykama foma nopgosa.”®t Mnak, y nMTepaTypu je NpUCYTHO CXBaTare Aa
ofpeheHn (U3NYKM HeaocTauyM yumHMoLa 360r KOjUX HMje Morao Aa ucnowTyje
06jeKTMBHO NOCTaB/bEHE 3aXTEBE AYXKHE NadXKe (HMP. YYUHMAALL KOju je Cnen n Koju ycneq,
TOr XeHAMKena Huje y CTawy [a Mpeno3Ha pu3vMK oapeheHor mnoHallawa) WCKbyYyjy

HexaTHY 04roBopHocT.>*

“%% HecriopHo je aa HeAOCTALW KapaKTepa yUMHIOLA HIKafja He UCK/byuyjy OArOBOPHOCT 3a HexaTHo aeno. T.
Hérnle /2008/: cTp. 26.

49 A, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 156.

*© D, Ormerod /2011/: cTp. 149.

%1 Bya. A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: ctp. 157. Mojeankun aytopw
3aroBapajy [fpyrauumje rnefiake Ha nojaMm Hexara. Tako XapT (Hart) cBojum nornefom YuHW K3y3eTak y
OAHOCY Ha YCBOjeHy CYACKY rMpakcy Kaja je ped 0 HexaTy. OH npeffiaxe HanyliTakbe 06jeKTMBHOT
MMMEePCOHA/IHOT CTaHAapAa Koju He y3uma y 063up UHAMBMAYaNHe HeJoCTaTKe fa ce MOLTyje cTaHAapAHO
noHawae. MNpeMa OBOM CXBaTary, HeXaT onpasAaBa KpYBMUHY KasHy CamMO ako je yumHWal y ckiagy ca
CBOjUM MEHTa/IHMM CMNOCOGHOCTMMA MOrao fa MCrowTyje 3axTeBe 6pmxbmBocTv. Bug. D. Ormerod /2011/:
cTp. 153.

02T Hérnle /2008/: cTp. 25.
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2. BpcTe HexaTta Y eHr/1eCKOM KPUBMYHOM MNpaBy

Y Hayum Cy peTKu ayTopu Koju 6paHe CTaB [a Ce Hexar Kao popma KpuBMLEe He
MOXe CTerneHoBaTW. Bnafajyhe je MuLL/berwe Aa Ce rpellka KOjomM yduHuial, OAcTyna of
CTaHfapfa [AY)XHOr MoHalawa MOXEe W KBaHTUTaTUBHO u3pasutu. Buwwn cTeneH
MOryhHOCTM OCTBapewa OMnacHOCTW, Kao M Beha CMOCOOGHOCT yuuMHMOUA [fa MNpernosHa
PU3NYHOCT CBOI MOHAllawa W YAOBO/bU 3axTeBUMa OPVX/BMBOCTU KOjU Ce Mpes Hera
nocTae/bajy, 3Haunhe 1 jaum NPekop Koju My ce MOXe ynyTUTU. AKO Ce Hexar nocmarpa
Kao HenocTynawe Yy CKagy ca 3aKOHMMa OGpMX/bMBOCTM jacHO je fa Ce TeXWHa Hexara
MOXe CTerneHoBaTW. [JJOK HEKO caMO He3HaTHO OACTYMa Of, YC/0Ba MOXe/bHOr MoHallaka,
[IPYTY CBOjIM MOHALLAHEM MOXe 3HaTHO 0CTaTV! UCMOZ TPaKEHOT cTaHAapaa. ™

HacynpoT eBpPOKOHTMHEHTA/IHOM Y4eky KOje MpaBu pasvky u3mMehy cBecHor
(luxuria) 1 HecsecHor HexaTa (negligentia),®® aHrNOCaKCOHCKO KPMBMYHO MpaBO Mo/asu
of rpahaHcKonpasHe fieobe, Koja 3a KPUTEPUjYM y3uMa TeXUHY HexaTa.™ Y eHrneckom
KpPMBMYHOM MpaBy nocTtoje Ae (hopme HexaTa: obuyaH (ordinary negligence) n rpy6

(Texak) HexaT (gross negligence).”® Texak HexaT MOBAauM jaun CTereH mpekopa, jep

% D, Ormerod, K. Laird /2015/: cTp. 168.

%% OBa nogena He u3pakaBa KBAaHTUTATUBHY PasfnKy M3Mehy O6MMKa HexaTHe KPUBMLE, Tj. OHa Y
€BPOKOHTVMHEHTA/IHOM KPWBWMYHOM MpaBy C/YXXW Mpe cBera ToOMe fa ce omoryhu pasrpaHuyerse nsmefy
YMULL/baja U HexaTta (eBEHTYa/lHM YMULLbaj U CBECHU HEXAT) U M3Mel)y Hexara W ciy4aja (HeCBECHM Hexart U
cnyyaj), a He Ja ce oBe (POPMe KpKBMLE NOCTaBe Y OAHOC TeXer U nakwer 0bavka kpusuue. 3. CtojaHoBuh
[2014/: ctp. 178-179. cTuHe pafun, MawMHCKO rfefuLlTe rnonasu of Tora fa je CBECHW HexaT YBEK TeXu
06/MK KPMBULIE Of HECBECHOT HexaTa, jep Of OHOT YYMHMOLA KOjW Mpeno3Haje onacHOCT CBOr MoHallakba
oyekyje ce joww Beha onpesHOCT y npefy3vMawy paghe. Bnagajyhu je cTaB vnak fa U HeCBECHU HexaT Yy
33BMCHOCTW O[] OKOIHOCTW Cflyyaja, MOXe MpefcTaB/baTyi NOAOTY 3a jaye M3PaXKeH MPeKop YYMHWOLY Of
CBECHOI 3aHeMapvBatba pusnka. TO je cxBaTare NMPUCYTHO W Y aHIr0CaKCOHCKOj Nintepatypu. Moxe ce
TBPAMTU [a YYMHWNAL, KOjU CBECHO MpuxBaTa He3HaTaH PU3MK 3ac/yXyje Marui MPeKop 0f, OHora Koju
YOMLITe He MPeno3Haje pM3NYHOCT CBOr MoHalama. A. Ashworth /2009/: cTp. 187. CynpoTHO, Aa je CBECHU
HexaT Texu 06nnK Kpueumue TBpan KapneH. Bua. P. H. Karlen /1978/: cTp. 223.

%% OB0 pasnMKoBarbE je KapaKTepPUCTUYHO U 3a Hallly KpUBUYHOMpaBHy Teopujy. Bug. W. Bykosuh /2009/: O
MojMy HexaTa W HerosuM rojasHUM obnmumma, y: CTame KpuMmuHanuTeTa y Cpbuju 1 npasHa cpeicTsa
pearosawa. 3. aeo. (yp. b. Urwatosuh), beorpag, ctp. 254-255. Buwe 0 nojMy Hexata (Henaxwe) Yy
rpahaHckom npasy Buf. M. KapaHukuh Mupuh /2009/: cTp. 187-220.

%% MpucyTHO je 1 cxBaTarbe Koje Nonasy 0f PasMKOBarba CBECHOT 11 HECBECHOT HexaTa, anv Mpe CBera Ha
nnaHy TeXWHe MNpekopa KOoju Ce YUYMHMOLY MOXe YNyTUTW. Y MNpBOj CUTyauuju HexaT YCrnocTas/ba
HenpeaBuhare 3a pasyMHOr nojeauHua npefBuaMBe ONAcHOCTW, AOK APYrM O6AMK mnpema MojeauHUM
MULL/bEHbUMA MPeACTaB/ba TEXM 06AMK CKPUB/BEHOr MOHaLama, 360r Tora LWTO je YyuHunal, CBecTaH
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npeacTas/ba rpyobo 3aHeMaprBakbe AY>XXKHOCTU yobmyajeHor noHallaka (M BeoMa je CamnyaH
06jeKTVBHOM KOHLLENTY 6e30631pHOCTY). OBMYaH HexaT je u3pa3 MpoceyHe Henaxme.>"’
He nocToju jacaH KpuTepunjym 3a pasfBajatbe OBUX 06/IMKa PasIMUUTUX MO UHTEH3UTETY,
Beh je TO CTBap NPOLIEHe Y CBAKOM KOHKPETHOM cnydajy. OBO pa3/imkoBawe 06MYHO 1 HUje
HEOMX0AHO NpaBuTK aa 6y ce MOTBPAMIA OAMOBOPHOCT YYMHMOLA, NMOLWTO je Kog BehuHe
KPMBUYHUX Jena Koja MMajy U HexaTHU 06K, [OBO/baH 06MYaH HexaTt (HapaBHO Aa je TOo
Pas/IMKoBatbe UMak 6UTHO, Ha NnaHy oAMepaBarba KasHe).”® MprMep KPUBUYHOT fAena KOg
KOr je [0BO/baH 0O6WMYaH HexaT je HemaXK/bMBO ynpaB/bakbe MOTOPHMM BO3WIoM (driving
without due care and attention, s. 3 Road Traffic Act [1988]); yuvMHunay BpLIM Aeno
NpaB/betEM PELLKE Y TOKY BOXHE KOjy 61 pasyMHO NaXk/byB M 00yyeH BO3ay n3berao;
OPYTMM peymma, HauvHOM BOXHE KOjU YK/byuyje pu3MK MoBpede Koju 6u pasymaH
nojeauHaL, cMaTpao HeonpasgaHuM.>® MoHekas, 06uyaH HexaT Hehe 6UTU [OBO/bAH Aa 6u
CybjeKTBHa CTpaHa fena 6una ucnykweHa. 3akoH O caobpahajy Ha nyTeBMMa Takohe
caflpXXn [EeNMKT 3a KOju je HeonxofaH rpy6 HexaT Kao 06/MK KpuBuLe (OracHa BOXHaA,

Koja MOCTOj/ aKO HauMH Ha KOjy YYMHWMAL, yrpaB/ba BO3WIOM Naja Aaneko UCMog HaumHa

MOryhHOCTM oCTBapera 6uha KpMBMYHOT Aena, aiu CBOjOM pafHOoM 3a0CTaje 3a CTaHAapAHUM NOHallaHkeM y
[aToj cuTyaumju, jep nponywTa Aa npeay3Me OYeKrBaHe KoOpake fda OmacHOCT OTKIOHM. Bua. N.
Haralambous /2010/: cTp. 66.

7'y KpuenuHom npasy CA/L Bnajajyhu CTag nonasu o Tora fia 061uyaH Hexar npeacTas/ba [0BO/baH YC/oB
3a 3aCHMBarbe 0ArOBOPHOCTM Y rpafjaHCKOM NpaBy, [OK Ce Yy KPUBMYHOM MpaBy Tpaxku rpybo oAcTynarbe 0f
CTaHfapja naxwe, Na ce YecTO roBopy O KPMBMYHOMPaBHOM HexaTy (criminal negligence). MNoHekap ce
KopucTe 1 n3pasu gross negligence u culpable negligence. Bug. W. R. LaFave, A. W. Scott /1986/: cTp. 235;
H. Wallace, C. Raoberson /2012/: cTp. 43. 1 Mopgen KpuBnyHoOr 3akoHMKa Hexat (cBofehm ra NCK/byunBo Ha
BapujaHTy HeCBEeCHOr HexaTta) fedvHuie y Tom cmucny. J. Hall /1963a/: cTp. 632-634. Y KaHagu ce n3pa3
criminal negligence KOpUCTW Kao CMHOHMM 3a Mnojam 6e3063mMpHocTU. Bug. E. Colvin /1982/; cTp. 348-350.
Buwe o nuTawy HexaTHe OArOBOPHOCTM Y KaHafCKOM KpuBMYHOM npasy BuAa. B. M. Baker /1987/: Mens
Rea, Negligence and Criminal Law Reform, Law and Philosophy, Ne 1, cTp. 53-88.

% R. Heaton, C. de Than /2011/: cTp. 74.

% y 0BaKBMM M CNYHUM CNyyajeBMMa CMaTpa Ce Ja HexaT He NpeAcTaB/ba 06nuK Kpueulge, Beh dopmy
noHalawa. Pey je 0 T3B. A€NaTHOCHUM KPUBMYHWUM AeNMa, Kaja Ce HexaT 0HOCU Ha Camo NOHaLlame, a He
Ha 0fHOC Npema NocneauLy UM OKONHOCTUMMA Aena. Kao npumMep ce HaBOAM HEMaXK/bMBa BOXH:A, Mg je cama
pafa M3BpLUEHa MHKPUMMHMUCAHA 1 NoApa3yMeBa Aa je YYMHUMAL, BO3MO Ha HaYMH KOju je UCMOog cTaHaapaa
KOju ce ouekyje of npoceyHor Bo3aya. A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp.
157. Ha Taj HauuH ce 0BO cXxBaTarbe NpubMKaBa yyerwy 0 ABOCTPYKOj (DYHKUMjM YMULLI/Baja U HEXaTa, Koje
nonasn of Tora ga ce ancTpakTaH CyncTpaT OBWX WHCTUTYTa MOXe npenosHaTn Beh Ha HuMBOy 6uha
KPVMBMYHOT flefla 1 Ja cTora nNpefcTas/bajy He camo, Y CKNafly ca KacMYHUM cxBatarbeM, 06/MK KpuBuLge,
Beh 1 06/1MK NoHawwamwa. Bug,. 3. CtojaHosuh /2014/: cTp. 108-110.
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KOju ce MOXKe 04eKMBATK Of KOMMETEHTHOI 1 NaX/bUBOI BO3a4a 1 ako 61 6110 ounrnegHo
TaKkBOM BO3ayy fa je TakaB HauMH BOXHe ornacaH). HajjeqHoCTaBHMje PeyeHo, Texak
(rpy6) HexaT nogpasymeBa rpy6o KpLUeke Jy>KHOCHOT MoHaLLamba. > HajBaHuje HexaTHo
KPUBWMYHO [€/0 aHI/10CaKCOHCKOI KPUBMYHOT MpaBa Kof Kora 061yaH HexaT Huje 40BO/baH
[la NOTBPAM OAFOBOPHOCT je 06MuYHO Y6McTBO (manslaughter).>™ Ha ocHoBy npasuna
common law-a y 063up [0Ma3n camo Tellku HexaT.>* Kao Lo je joLu AaBHO npumeheHo y
cyackoj npaken (Andrews v DPP  [1937]), obuyHa Henaxwa, Koja je YCnoB
rpahaHckonpasHe OArOBOPHOCTU, HUWje [OBO/bHA Y KPUBMYHOM MpaBy Kaja je pey o
TEWWKOM KpuBMuHOM fgeny.>® WnyctpatvBaH npumep je cnyuyaj Adomako [1995].
Y4yuHunal, aHecTe3nosor, Koju je y4ecTBoBao Yy XUPYPLLUKOj UHTEPBEHUMN HUje NPUMETUO
[a LpeBO Koje nmauumjeHTa cHabeBa KMCEOHWKOM Huje [06po noBe3aHo. Kao nocnegmua
TOra naumjeHT je HekuMx [eBeT MUHYTa KacHWje [LOXMBEO CpYaHW yaap WM Hamnocnetky
NMPeMUHYO. YumHunal, je ocyheH 3a ybucTBO Ha OCHOBY TOra LUTO je HeroBo nponyLitare
npeacTaB/bano rpybo (TELKo) oAcTynawe o CTaHAapAa NaXhe KOoju Ce pa3yMHO MOXKe
0YeKMBATM Of, MPOCEYHOr aHecTe3nonora. Kapaktepuctuka oBor cyyaja je YnkeHuua ga
Ce 0f, YUMHMOLLA HAaKOH YOUYeHe rpeLUKe 3axTeBaia XMTHa peakuuja, 300r yera ce OH npema
COMNCTBEHOM CBefl0UekbY YCNaHNuuo.

HaunH yTBphKMBarba Hexara NoHeKag je npegmeT KpUTuke 360r Tora WTO NoXesbHO
MoHallare y CUTyaLmju HEONXOAHE XUTHe Of/1yKe NpoLieYyje TPe3BeHUM U XNagHOKPBHUM
PE30HOBaEM W3 MO3WLMje HeyTpasiHOr nocMatpada. BakHo je cTora fga ce TecT 3a
yTBphHMBare Hexara Bexe 3a MojeanHOCTV KOHKPETHOr C/lyyaja, Mako ce MpoLeHa BpLUn
HaKOH LUTO je NoHallawe OCTBAPEHO. Y CBAKOM KOHKPETHOM MPUMEpPY TO Ce Mopa LieHUTK
C 063MPOM Ha CTatbe Y KOMe Ce YUMHIMAL, Haa3mno, Kao 1 CBe NojeAnHoCcTy cnyyaja. >

3 npeTxogHUX pegoBa je BMA/BMBO Aa aHI/I0CAKCOHCKO Yyeke O HexaTy Huje

[OCTUINO OHaj CTEeMeH pasBoja Kojyu MOCTOjU Y eBPOKOHTUHEHTA/IHOj JOKTPUHW, Mpe CBera

19 A P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 152.

1D, W. Morkel /1982/: ctp. 326; N. Padfield /2012/: cTp. 59.

%12 ycnoB fja HexaT bye rpy6 pesynTart je passoja Cy/cke npakce y 19. Beky. Bug. J. Horder /1997/: cTp. 496.
Y paHujoj nuTepatypu ce cpehe 1 ynoTpeba TepMmuHa reckless 3a o3HauaBare rpyoor Hexata. Bug. G. Syrota
/1983/: Mens Reain Gross Negligence Mandlaughter, The Criminal Law Review, cTp. 776.

*3 R. Heaton, C. de Than /2011/: cTp. 75.

14 A, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 153.
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360r TOra LUTO je jow BMLLE HarnalleH n3y3eTaH KapakTep 0BOr 06/MKa KpMBULE U LUTO je
OH CTPYKTYpaJIHO MOjeAHOCTaB/beH, jep Ce YeCTO MpuxBaTa MCK/bYYMBO Y BapujaHTu
HecBeCHOr Hexarta. Pa3nor Tome Tpeba TpaXKMTK y NOCTOjakby Beher 6poja 06mKa KpuBmLe
Y aHr10CakCOHCKOM KPVBUYHOM MpaBy 0f MOjMOBHOI pa3/IMKOBaka yMULL/baja U HexaTa

E€BPOKOHTUHEHTA/THOI KPMBUYHOT TMpaBsa.
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MOIrJ1IAB/bE V. OBJEKTBHA OAINOBOPHOCT ¥ EHI'JIECKOM
KPMBNYHOM MNMPABY (STRICT LIABILITY, VICARIOUSLIABILITY)

KpusnyHonpasHa 3allTuTa, C 063MpPOM Ha TO fja Ce MOCTUXKE HajCTPOXUM NPaBHUM
caHKLMjama Koje Mo3Haje jefaH ApyKaBHO-NpPaBHW Nopeaak, Moxxe 6UTK onpasfaHa jeuHO
YKO/IMKO je YCMepeHa Ha CKpMB/bEHO MOHallawe. MyKo Npoy3poKoBake KakBe 3aKOHOM
3abparbeHe nocneguue Koje Huje npaheHo oprosapajyhvm Cy6jeKTUBHMM OLHOCOM
yunmHuoua, He [AOBOAWM [0 3aCHMBaka KPUBUYHOMPABHE KaXmwMBOCTW. MehyTum, y
KPMBUYHOM MNpaBy Ce MOry CPecTu U TakKBe YCTaHOBE KOje cafipXKe eflemMeHTe 00jeKTUBHE
OLrOBOPHOCTU U KOje CBOjUM 06nmMyjem MpefcTaB/bajy M3y3eTak of npuHumna nullum
crimen sine culpa. FOTOBO CBY CaBpPeMEHW KPUBMYHOMPABHN CUCTEMMU CafpXKe Mare Un
BULLIE M3paxeHa OACTynawa Of Hauena WHAMBMAyanHe Cy6jeKTUBHe oArosopHocTn.>™
ako je no npasuy pey o onpasjaHuM KPUMUHATHOMOMIMTUYKMM pasfio3nma Koju CToje y
No3aJuHN TakKBMX OLCTYMawa, hbUX Tpeda ako He cacBuM n3behu, oHpa 6apem CBeCTU Ha
Hajmatby Moryhy mepy.>*

Nako ce KpMBMYHO MNpaBO 3eMa/ba aHr/I0CAKCOHCKOr MpaBHOr Kpyra OWTHO
pa3nMKyje Of OHOT KOje Baxk1 y 3eM/baMa KOHTUHeHTanHe EBpone'’ u mera, kao LTO je
PeYeHO, KapakTepuLlle yyere O KPUBMLM Kao HEONXOLHOM efleMEHTY KPUBWYHOT Aena.
Mojam KpvBMYHOI Jena, Maga Apyradunje CTpyKTypasHO 06/MKOBaH, y CYLUTUHY je 13pas
NCTe naeje — KPMBMYHO A€o0 je HenpaBO KOje je CKPMB/beHO. TO je cxBaTawe Y Mpakcu
eHINeCKMX Cy/0Ba YBPCTO YCTaHOB/LEHO cpeauHoM 19. Beka™™ 1 CBe A0 faHac je ocTano
OCHOBHM common law MPUHLMA O KPUBMYHOj OAFOBOPHOCTU,>™ MaKo BULLE HEMa OHaKBY
CHary kao y BpeMe Kaja je HacTao. Haume, npaBuio O HEONXOAHOCTWU CyGjeKTUBHON

€/1eMeHTa 3a HacTynawbe KPUBNYHOIMPABHE KaXKHUBOCTU Y CaBPEMEHOM KPUBUYHOM MpaBy

5 1. Hokuh /2011/: O6jeKTBHA OATOBOPHOCT Y EHFNIECKOM KPUBWMYHOM MpaBy, Y: KasHeHa peakupja y
Cpbuiju, (yp. h. Urwatosuh), beorpag, cTp. 255.

%16 3 CtojaHoBuh /2014/: cTp. 27-28.

" By, M. Lletunuh /2006/: cTp. 321-336.

*18 \W. Wilson /2008/: cTp. 151.

*9 M. M. Ahumosuh /1966/: cTp. 24.
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EHrlecKe BULLIE HEMa OMLLTe BaXKeHe 1 KapakTep ancomyTHOr Hauena, 2 jep je BpeMeHOM
[oWwno Ao opmynucawa oapeheHMX npaswuia CXOAHO KojuMa je, C jedHe CTpaHe, 3a
MOCTOjare HEKNUX KPUBUYHMX fena LOBO/bHO YTBPAWUTM CaMO 06jeKTUBHM eneMeHT (actus
reus), fOK ce yTBphuBawe Kpusule (mens rea) y O4HOCY Ha MPOTMBMPaBHY pafky He
3axTeBa.”’ Y ofHOCYy Ha TakBa fdena npuMetbyje ce T3B. strict liability, Tj. y Tum
Cy4ajeBuMma je 40BO/bHO 06€36eANTY A0Ka3 [a je YHMHEHO HEMpPaBo, C TUM LUTO je NUTakbe
KpUBMLE y4MHMOLA Y OLHOCY HA HEKM acrnekT 00jeKTUBHOI efeMeHTa KPWBWMYHOI fena
NOTMYHO MpeneBaHTHO.’”? C fpyre CTPaHe, Y EHrNeCKOM KPWBWYHOM MpaBy MOCTOje
M3y3eLn o Havena KpMemLe 1y ToM CMUCAY LUTO ce NoA ogpeheHrM ycnosrmMa omoryhasa
OLroBOPHOCT 3a Tyhe MpoTmBNpaBHO MoHawawe (vicarious liability). Ha Taj HauunH cy y
eHI/IeCKO MpaBo, a TO YrN1aBHOM BaXKM U 3a OCTale 3eM/be UCTe NpaBHe Tpaguumje, yHeceHe
npaBHe QuUrype Koje CynpoTHO ofpeheHMM eTUYKUM MpuHUMNUMa omoryhasajy

eKaCHMjy KPUBMYHOMPABHY 3aLITUTY.>

20 0o npaBuno, 3a Koje je AaBHO YTBPHEHO Ja MMa CHary forMe, y Mpakcu je noTepheHo jowl Kpajem
ocamHaecTor Beka (1798. rof.) kao jeaHo o PyHAaMeHTa/IHMX MpaBKaa CBaKOr KPMBUYHOMPABHOM CUCTEMA.
WmnepaTve nowToBawa OBOr MpWMHLMNA MPOTUBM Ce MPUMEHW KPMBUYHE KasHe MNpemMa HEeKpUBUM
yynHMoumma. [pyrum peunmMa, MexaHM3MM KPUBMYHOP MpaBa HUCY HaMEeHEeHU HEBUHUM YYUHUOLMMA.
MehyTrm, Haueno KpMBKLE, Yak 1 y Bpeme Kaja je (DopMyncaHo HUje MMasio CBe0OYXBATHO BaXKEHE, MOLUTO
je npaBHa (urypa strict liability 6una nosHata v KpUBMUYHOM NpaBy EHrMECKe Yy HEroBOM HacTajawy U
nocTyrnHoM yobnunyasarwy. Popma yorcTea — constuctive mangaughter — npeactassba strict liability offence
Y OfHOCY Ha K/by4HMW efeMeHT [efIMKTa — Nocneamuy Koja ce cactoju y ycmphery apyrora. Ocyfa 3a 0Baj
061K ybuctea je moryha n 6e3 063vpa Ha OACYCTBO KpUBMLE Y OAHOCY Ha CMPT, a 6una je nosHata u y
BpeMe Kafja je He[lBOCMMUC/IEHO 06/IMKOBAHO HAYeno KPMBHULE Ka0 OCHOBHW KPUBMYHONPABHW NpuHLmn. G. R.
Sullivan /2007/: cTp. 195-196.

2l ynpkoc Tome wWTo je jow y cnyyajy Woolmington v. DPP [1935] yTBpheHO jeAHO 0f, OCHOBHMX
MpOoLLeCHMX MpaBufa fa TyXXunaw Mopa BaH pasyMHe CyMHbe [a [OKaKe KpMBKLY YumHMOUA. To mpaswo je
Jeo common law cucTeMa 0f, Kora Ce He MOXe OAyCTaTu, OCUM Yy Cyuyajy HeypauyH/bMBOCTU U HEKOT
3akoHOM npefguheHor n3ysetka. P. Roberts /2007/: cTp. 167.

%22 JepaH of pa3nora 3a yBofjere 0BOr 06/MKa 04ro0BOPHOCTM 61na je NoTpe6a Aa ce y Neprofy NHAYCTpUjcke
peBonyuuje afekBaTHO 0AroBopy Ha cee Behy 6poj HOBMX 06MMKa LUTETHOr noHawara. A. Hopkins /1988/:
Mens Rea and the Right to Trial by Jury, California Law Review, Ne 2, cTp. 398.

%23 Behu f1e0 0BOT ofierbKa paja 6uhe noceeheH NUTary CTPOre OAroBOPHOCTY, MPe CBera 360r HauenHor
MPaKTUYHOT 3Hauaja, anu 1 JOCTYNHOCTM NuTeparype.
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Opervak 1. Strict liability — CTpora (CTPMKTHA) 04roBopHOCT 2

Kaga je pey o nojmy strict liability y nutepatypu ce HaBoau [fa je OBaj
npobnematnyaH 06/MK OLFOBOPHOCTM BULLECMUC/IEH, Te Aa ra je Moryhe ogpeautun y

5% Da3nNMUNTKX 3Hauerba. >

Gapem LecT (MM Yak cefam)

Hajuewhe cxBatarke (M 0f MHOrMX aytopa MOUpPTaHO Kao HajnpuxBaT/buBUje)
nojam strict liability koprcTu fa 03HauM OAroBOPHOCT 3a OHE [e/IMKTE KOjuU Yy CBOM Ornucy
caflpXke eneMeHT HenpaBa y OAHOCY Ha KOju Ce He Tpaxu ogrosapajyhu cy6jeKTUBHU
enemeHT.>?’ Mpema oBoMm npeoBnafyjyhem ctaHoBULLTY, strict liability nocToju ykonmko ce
Yy OAHOCY Ha HeKM enemeHT Henpasa (actus reus) He 3axTeBa yTBphMBame KpusuLe (mens
rea).>”® Kog yumHMoLa MOXe MOCTOjaTV MeNs rea y 0AHOCY Ha CBe eneMeHTe KOjU uiHe
actus reus, anm oH he ogroBapatm M y CUTyauuju Kafja y OAHOCY HA HEKM acrnekT

06jeKTUBHOr efleMeHTa MOCTYMa HEeCKPUB/bEHO; 2

He3Hawe WM NOoCTOjare 3abnyde o
ofpefeHO0j OKOMHOCTK Koja je Ae0 Henpasa He ocnobaha yunmHuoua OAroBOPHOCTM 3a OHO
LUTO je ocTBapuo, Tj. MOrno 6u ce pehun Aa je ycnos ocyge AeNMMUYHa KpMBMLA YYMHMOLA.
KoHcTpykumja strict liability ce pgakne npumewyje oHAa Kaga je yyuHunay BOSbHO

npefy3eo NPOTUBNPABHY Pafikby, a Aa MNPX TOM HUje HYXXHO fa je Y OAHOCY Ha Lie/IOKYMNHO

24 C 0631pom Ha To fa 06a mMoryha npesoga mojma strict liability Ha Koja ce mMoxe Havhu y CpMCKOj
KpMBUYHOMNpPaBHOj N1TepaTypm (rnojam cTpora oAroBOpHOCT ynoTpe6/basajy P. Bacuh, K. Yasowku /1996/:
YBog y npaso |1, Beorpag, cTp. 93, a 6yksanaH npesog kopuctu M. M. Ahumosuh /1966/: cTp. 80-82.) He
M3paxasajy CyLITUHY OBOr 00/7MKa OArOBOPHOCTM, Kao M 360r TOra LUTO Hawa juTepatypa Hema
ofrosapajyhu uspas (Hajonvxu 6u 61o nojam 06jeKTUBHA OArOBOPHOCT, &/l OH HUje CacBUM afieKBaTaH) y
pagy he yrnaBHom 6UTH KOpULLheH U3BOPHU TEPMUH.

2 D. N. Husak /1995/: Varieties of Strict Liability, Canadian Journal of Law and Jurisprudence, Ne 2, cTp.
190.

% Byp. A. Ashworth, J. Horder /2013/: cTp. 160.

%21 ). Dressler /2001/: cTp. 143; S. P. Green /2007/: Six Senses of Strict Liability: A Pleafor Formalism, in:
Appraising Strict Liability (ed. A. P. Simester), Oxford, ctp. 2; D. Ormerod /2011/: cTp. 155.

528 M. Jefferson /2009/: cTp. 134; R. Card /2010/: cTp. 139-141.

2 C 0631poM Ha TO fa je actus reus KOMMOHOBaH Kao jeAVHCTBO TpW enemeHTa strict liability ce moxe
O[JHOCWUTW Ha paamy, nocneanLy Ui oKonHocTu gena. Ynop. K. W. Simons /1997/: When is Strict Criminal
Liability Just?, The Journal of Criminal Law and Criminology, Ne 4, ctp. 1080; S. P. Green /2007/: cTp. 4.
Strict liability ce noHekas ofHOCU Ha eNeMeHT KOjU UYMHU je3rpo Herpasa, [OK Ce Yy ApYrum cryyajeBuma
O[JHOCW Ha HEKM Mare BaXkaH, nepudepHun enemeHT. Bug. A. C. Michaels /2007/: Imposing Constitutional
Limits on Strict Liability: Lessons from the American Experience, in: Appraising Strict Liability (ed. A. P.
Simester), Oxford, cTp. 221.
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HenpaBso MOCTYNnao CKpMB/bEHO. Mens rea je HeomnxojHa camo 3a fe0 Henpasa, [OK je 3a
npeocTanun Aeo actus reus-a 6e3 3Havaja aa v je yumHunau, ogpeheHy OKOMHOCT 06yxBaTNO
cBojom Kpusuuom. Strict liability ce npema Tome npuMersyje caMmo Ha nojeanHe 06jeKTUBHe
efleMeHTe KPYBWYHOT fieNa, Tj. Ha MojeauHe acnekTe HeroBor HempaBsa, a He U Ha YNTaBo
HenpaBo.>* Tako ce y nocnesre BpeMe Ae/MKTH KOjU Ce OAHOCE Ha HE[03BO/bEHO [PXKatbe
OMojHe Apore cMaTpajy Aenmma KoL Kojux ce npumemyje strict liability npema unweHmum
camor rnocefoBara; APYrvM peyvma, YYvMHWNaL, Mopa 3HaTuM f[a HewTo MMa y CBOM
MNpUTEXatby, a1 He MOpa HYXKHO 3HAaTW Ja je To onojHa gpora.>®

Mpn ToMe, Aa 61 NOCTOjao 0Baj 06/MK OArOBOPHOCTU HMjE HEOMXOAHO, MaKo je TO
Hajuellhe cnyyaj, aa ce paan 0 06jeKTVBHUM efleMeHTMMa OCHOBHOI 06/1MKa Y OAHOCY Ha
Koje ce He yTBphyje KpuBMUa yumHuoua. Y ogpeheHum cnyyajeBMa Huje noTpebHO
yTBphHMBaTK CyOjeKTUBHY YCMEPEHOCT YYMHMOLA, KOjU je CKPUB/LEHO OCTBApPUO OCHOBHW
06/IMK fena, y OAHOCY Ha fa/by, HeHamepaBaHy TeXy nocneguuy. Haume, n y chepu
KPMBUYHUX fena KBaSIM(hMKOBAHUX TEXOM MOCNEeAULIOM Ce Y U3BECHOM CMUCNY 1Y OAHOCY
Ha ogpefjeHa fiena NpruMekbyje HaBeaeHo npasuo. Kpos ycTaBHoBY constructive liability®*
ce Gapem Kaja cy y nutawy KprBMYHA Aena NpPOTWB XMBOTa U Tena omoryhasa ocyfa
yYMHMOUA 3a fa/by nocneauuy of HamepasaHe, 6e3 003Mpa Ha CY6jeKTMBHM OAHOC

YyUMHMOLA Npema Texoj nocneamumn. MNpumepa pagun, Kof Tewwkor yéucTtea (murder) Huje

0D, N. Husak /1995/: cTp. 191.

%31 W. Wilson /2008/: cTp. 152. MpuMep 3a KPUBMYHA fieNa KOZ KOjUX Ce Y aMepuyKoM Mpasy MpyMekbyje
strict liability cy felony murder n statutory rape. Felony murder (y6ucTBo Apyror cTeneHa) je KpUBMYHO feno
KOje mogpasymeBa /MLLEHE XXMBOTa APYyrora y OCTBapewy HEKOr oApeheHOor KpuBWUYHOI fena, Mako KOoA
YUMHMOLA HUWje MOCTOoja0 YMWLLBA] fa ApYror YCMpTW, WM fa MY HaHece TeLlKy TefecHy noBpegy.
OAroBOpPHOCT HE UCK/bYUYje HM YnHeHMLA [a je CMPT HaCcTynuna cy4ajHo, HEOUYEKMBaHO U Aa Ce HMje Morna
npegsuaetn. R. G. Singer /1994/: Strict Criminal Liability: Alabama State Courts Lead the Way into the
Twenty-First Century, Alabama Law Review, Ne 1, cTp. 50; (nonasu ce of T3B. TEOpWje TEXEr 3/104MHa
[greater crime theory] — yumHunal, Koju ce CBECHO OA/yYM fa U3BPLUM jefHO [eNno npey3Mma pusvK ga
ocTBapu obenexja Hekor Texer gena; NcTo, cTp. 68. Bug. n A. Ashworth /2008/: A Change of Normative
Position: Determining the Contours of Culpability in Criminal Law, New Criminal Law Review, No 2, cTp.
232-256.). CnnyHo BaXku U 3a statutory rape; pey je o (L06poBO/bHOj) 06/bY6U Ca MLEM MUCMog, NponucaHor
y3pacTa, rae ce strict liability npumeryje y ogHocy Ha roguHe CTapocTy NacuBHOI cybjekTa, Tj. yYMHMNaL,
YOMNLUTe He MOpa 3HaTu Aa NacuBHU Cy6jeKT Huje pocturao ogpeheHun yspact. Bug. J. Dressler /2001/: cTp.
145; R. W. Thomas /2012/: On Strict Liability Crimes: Preserving a Moral Framework for Criminal Intent in
an Intent-Free Moral World, Michigan Law Review, Ne 4, cTp. 650.

% MoHeKay, ce KOPUCTM 1 TepMUH constructive crime. Bug. D. Ormerod /2011/: cTp. 135.
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HeOomnxodaH yMULW/baj YCMEPEH Ha /IMLLEHE XMBOTa APYrora, 40Bo/baH Mens rea enemMeHT
npeacraB/ba U yMULLI/BA) Aa Ce APYru Tewko TenecHo nospean. OBaj apyrn 06/MK
CybjeKTMBHE YCMEPEHOCTW Ce He nofdyjapa ca pafwOM M3BpLUEHa W OCTBapPeEHOM
nocneguuom, anv he yumHUnay, oAroBapaTh 3a Texe fAeno of HamepasaHor.> CanuHo
BaXXM 1 3a assault u battery, Hajnakiue Aen1KTe NPOTWB TeNeCHOr UHTerpuTeTa, ™ Koju y
OCHOBHOM 06/1MKY He 3aXTeBajy NoBpedy NacuMBHOI CY6jeKTa, a Unju CyBjeKTUBHUN elEMEHT
je AoBO/baH My CNy4ajy Aa je yunHunaL, npoy3poKoBao TenecHy noBpeay u octeapuo buhe
Texer genukra (assault occasioning actual bodily harm), nowTo ce y ogHOCY Ha Texy
nocneauLly YorwuTe He Tpaxku Cy6jeKTMBHM 0AHOC.>* McTU je cnyyaj v ca yrpoxaBarbem
jaBHOr caobpahaja onacHOM BOXHOM KOja 3a Mocnefuuy uma CMPT HeKOr finua, nowTo
OCMM KpVBMLE Y OAHOCY Ha OCHOBHO A€N0 HWje NoTpebHa mens rea y Of4HOCY Ha TeXy
nocnegumuy.>® Y ofHocy Ha KpUBMYHa fiena KBaM(UKOBaHa TeXOM MOCNeaULIOM MoCToju
3HayajHa pasnmka n3Mehy eBPOKOHTUHEHTA/IHOIr M aHr/10CaKCOHCKOr KPMBUYHOI Mpasa.
JlOK ce y aHr/I0CaKCOHCKOM KPMBUYHOM MpaBy KOZ MOjeAVHNX TakBMX fena rnonasn of
KaHOHCKOI MpVHUMNa O [0BO/bHOCTM Y3pOYHE MOBE3aHOCTM M3Mely pagre M3BpLUEHa U
nocneguue, 6e3 HeONXOAHOCTM yTBphUBara CyOjeKTUBHE BE3e, EBPOKOHTUHEHTa/IHO
KPMBUYHO NPaBO YBPCTO MO4YMBA Ha NOLUTOBakY MPUHLMMNA KPUBULE U Y OBOj MaTepuju,
jep ce yrnaBHOM cmatpa [ia oBaj nocebaH cnydaj KBaMhMKOBara 3aKOHCKOT 6rha nocToju

YKOJIMKO j& YUMHWUNAL, Yy OfHOCY Ha Texy nocnefuily noctyrnao 6apem HexaTHO (BUf. YnaH

%3 A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 196. CnM4HO BaXu U 3a
npusunerosaHu 06mk youctea (mansaughter by an unlawful act). Ako yunHunal, U3BpLIM HEKO KPUBUYHO
[eno Koje CTBapa pasymMHO NpejBuAbYB PU3MK HEKAKBE MOBPese NacvBHOT cy6jekTa, ogrosapahe 3a y6ucTeo
ako un3Meny Heroee pagre U CMPTHE Moc/neauue NocToju y3pouHa Besa. Oa hopma yobucTea He CafpXu
Mmens rea efleMeHT Y 0HOCY Ha LieHTpasiHO obenexje aena — nocneguuy. VicTo.

% Bua. W. Pokuh /20136/: Assault n Battery: KpuBuyHOMpaBHa 3alUTWTa TENeCHOr WHTerputeTa Y
eHrneckom npasy, y: Pa3Boj npasHor cuctema Cpbuje 1 xapMoHu3auumja ca npasom EY, (yp. P. Bacuh, W.
Kpctuh), beorpag, cTp. 250-261.

%% N. Haralambous /2010/: cTp. 149.

% A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 196. Hnp. Mecap Koju je KynLy
npojao NoKeBapeHo Meco, OCTBAPUBLLN TUME 06e/eXja KaxXHhUBOr NOHallamka, 0CyfeH je nako Huje 3Hao fa je
CTaBMO y MPOMET MOKBapeHy HaMMPHMLY, & TO Y KOHKPETHOM CAy4ajy HUKaKO HUje HW MOrao 3Hatw, jep je
BETEpWHap CBOjVM MeyaToM noTBpAMo oaroeapajyhu keanuteT meca (cnydaj Callow v Tillstone [1980]). Bug.
M. Jefferson /2009/: cTp. 155. ¥ 0BOM cny4ajy 6wno je AOBO/BLHO [OKa3aTW Aa je KOA Y4mHMoLa nocTojana
mens rea y OfHOCY Ha paatby M3BpLUEHa (CTaB/batbe Y NPOMET Meca), [JOK je MuTakbe HeroBe CBeCTU O
MCNpaBHOCTM pobe 61na HeBaXKHa 3a OANYKY.
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27. cpnckor K3 n 8§ 18. Hemaukor K3). M3y3eTak fofyLue rnosHaje UtainmjaHCKo KPUBUYHO
npaso.

Ocum oBako ofpeheHor nojma strict liability, oBaj n3pa3 ce y nutepatypu pehe
yrnoTpe6sbaBa 1 'y ApYrum 3HavernmMa.

Mpema jeaHoj BapujaHTM TepmuH strict liability ce ogHocn Ha 3aKOHCKe
KOHCTPYKLMje Koje YUMHMOLY KpmBUYHOT fena yckpahyjy MOryhHOCT nosmBaka Ha Heku
BUZ, 06paHe y KPUBUYHOM MOCTYMKY, KOjU 61 HErMpao mens rea efieMeHT (HNp. pasymHa
cTBapHa 3abny/a, mpaBHa 3a6ayga WAM WHTOKCWKaumja).>’ Hnp. y amepuukoM cnyuajy
Montana v. Egelhoff yunHunay, je TBpAMO fa ycnen WMHTOKCUKAUWje HUje MOrao MMatu
noTpebaH cy6jekTMBHU enemeHT (purposely or knowingly) KpuBUYHOr Aena TewKor
youctea (murder). Mnak, TakBa ogbpaHa My Huje uwna y npuaor, 360r nocebHor
3aKOHCKOI peluewa ApxaBe MoHTaHa, nMpeMa KOMe CTake MHTOKCUKaLuje He yTuhye Ha
yTBphMBarbe MEHTA/HOI e/fIeMeHTa KOju je obenexje [ena, OCUM YKOMIUKO je
WHTOKCMKaumja HeBo/bHa (involuntary). MojefuHN ayTOpy OBakBe 3aKOHCKe (urype Koje
cnpeyaBajy YCMeLHO Mo3uBawe Ha 0fbpaHy cmatpajy Buaom ynauea strict liability —
YMPKOC YNHEHNUM [a je ofApefheHn 06/IMK KpUBULIE HEOMXOAAH efleMEeHT 3aKOHCKOr ornuca
kpuBuuHor gena.>*® Ho, cutyaumje kaga ogpeheHo mpasuno Uckmbydyje (M3BuHbaBajyhy)
oA0paHy M cnyyajeBM Kafa TyXuadka CTpaHa y MOCTYMKY YonwTe Hema obasesy fa
[OKaXXe MocTojakbe KPUBULE YUMHMOLA HUCY jefiHaKe. M1 'y OHOCY Ha KpMBMYHA [enla Koj,
KOjUX je yyunHunay, nvweH MOryhHOCTM fa YCMewHO HaBefe KakaB OCHOB M3BUHEHA,
TY)XWnawy, mMopa [OoKasaTu [a je YYMHWMaL, mocTynao CKPUB/bEHO. YuUuHUaL, npumepa
pagu, MOXe MOHYAMTW [oKase Koju 6u ynyhnBaam Ha TO Aa OH YOMwTe Huje nocTynao
YMULL/BAjHO, jep HMje MOrao Aa npefsuamn nocneguue ceoje pagre. 360r Tora LWTo Cy 0Be
KOHCTenaunje CTPYKTypasHoO pasnnunTe, n3pas strict liability He 6u Tpebano npeHoOCUTM U
Ha CnyyajeBe y KojuMa ofpefeHO npasusio 3abparbyje NpYMeHY KakBOr OCHOBA UCK/by4etba

nocTojatba KpuBMUHOr aena.>*

" D. N. Husak /1995/: cTp. 210-213.
% S, P. Green /2007/: cTp. 5.
** WcTo, cTp. 14-15.
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Y peny Teopuje uspa3 strict liability ynotpe6/baBa ce y jowl jedHOM KOHTEKCTY.
Paau ce O NpoOuUeCHUM ycTaHOBama, Kojuma je UW/b Aa Yy oapefeHMM OKOMHOCTUMa
ycroctaBe Cy6jeKTVBHY eleMeHT Kao Mofpa3yMeBaHO CTakbe CBECTU YYMHMOLa, Tj. npeMa
TUM NpaBuIMMa, NOCTOjakbe YMULLI/baja Ce Y HEKMM Cy4vajeBuMMa npeTnocTae/ba. [NprmMepa
paau, y aMeprvykoM MnpaBy MOCTOje TakBa 3aKOHCKa peLlera, Koja 06aBesyjy cya (nopoTy)
[la cMaTpa [a CBako KO nocefyje OnojHy apory y ofpeheHoOM npocTopy (Xurbagy crona)
OKO LLIKOJ/ICKOI BOpYLUTA Mocefyje YMULL/baj [a TakBy OMOjHY ApOry cTtaBu y NpoMeT (To
B&)KM Kao Heob6opuBa MpasHa mpeTnocTaska).>* Mnak, Takse nMpaBHe MpeTnoCTaBKe, Koje
TY)XXUnayky cTpaHy ocnobahajy nocTynka AoKasuBakba Mens rea efeMeHTa, He peqiekTyjy
strict liability y cBoM OCHOBHOM WM MpBOHaBEAEHOM 3Hauewy. YTPKOC TOME, HeKu, rpe
cBera 6puTaHCKM ayTopy cmaTpajy fda u3Mehy KoHuenTa OAroBopHocTV 6e3 063vpa Ha
KpVBULY M HEO6OPMBMX NPaBHUX NPETMNOCTaBKM He MOCTOjN PYHKLMOHAIHA pa3/inka (Mako
3a MPBM KOHUENT BaXW Aa je KpMBULUA MpeneBaHTHa 3a MOCTOjake Aena, A0K je npema
APYroM KpuMBMLA HY)XXaH YC/IOB OArOBOPHOCTW, aiv Y3 MOTBPAY noTewikoha y A0Ka3HOM
MOCTYMKY), Te KopucTe 13pas strict liability 1 3a oBakBa 3aKOHCKa peLuerba. >

W3pa3 strict liability ce noHekay Be3yje 3a oapeheHe fennKTe Kog KOjuxX Cy YC/oBuU
3a MEHTa/IHW e/leMeHT B6/1aKe NOCTaB/bEHU, MaKO HMje Y NOTMYHOCTM HanyLwTeH nMnepaTus
nocTojatba CYOjeKTMBHOI €/IEMEHTA — YMECTO TeXker 06/mMKa KpuBULE NPU3Hajy ce Kao
oaroeapajyhe 1 6naxe dopme Cy6jeKTUBHOT eflemMeHTa — Npe cBera Hexat.>* Yo6uuajeHo,
KPYMUHA/THW KapakTep MoHallaka Ce Hajjaye OC/NMKaBa KpPo3 YMULL/bAJHO OAHOLLEHE
npema 3abpaweHoMm pe3ynTtaty. Cse 4ewha 3aKOHOAABHa aKTMBHOCT Ha MJaHy
NHKPUMUHaNN3aLM]je OCHaXKIUIIA je U 3HaYaj HapounTOr 3a/ararba 3a npeumsnpame npasuia
Yy O[HOCY Ha CYOjeKTUBHW €eNeMEHT KPUBMYHOr fena. [JOK je 3aKoHofaBal, Kof jeaHe
KaTeropumje KpMBMYHUX Aena y MOTMYyHOCTU eIMMUHMCA0 YC/I0B HEONXOAHOCTM mens rea
efieMeHTa, Ko ApYrux Aenunkata je yb6naxuo ycroBe CKPpUMB/LEHOCTU Ha HexaT. Hacynpot
TOME, Y Hayuu je MpUCYTHO MULL/bEHE Aa HexaT He MpeacTas/ba [0BO/LHO MPEKOP/bUB

OfHOC Npema pagbun 1 nocneauum aa 6y 3acHOBa0 KaxhMBOCT. HekM ayTopu nonase of

>0 eTo, cTp. 5-6.
*! YeTo, cTp. 6.
*2 YcTo, cTp. 6-7.
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cTaBa fa 6apeM HecBeCHW HexaT, 360r OAcycTBa MPUPOAHOr MCUXMYKOr OAHOCA Npema
nocneguun, He Tpeba cmaTpaTM CKPMB/LEHMM MOHawaweMm. A/, Kako Hema
ekBMBa/ieHUMje U3Mely fena Koja He 3axTeBajy mens rea efleMeHT U Aena Koj Kojux je
KaXXHMB Hexar, noucrtosehmsare TepmuHa strict liability ca kateropujom HexaTHUX fena
HeMa peasHO YyTeMe/bere, MOLWTO je Bnadajyhn crtaB fa M HexaT npeactaB/ba 06MK
CKPVB/LEHOT MOHaLlaHba.

LLinpetbe rpaHuua KasHeHOr npasBa M Ha nojpydja Koja Ayro HWcy cmarpaHa
npaBvM KpUMWHATHUM 06/1aCTUMa, HapouMTO Kaja je pey O 3alUTUTK jaBHOr pefa v mupa
(public welfare offences, regulatory offences) ytuuana je, 360r unktbeHULE da ce paau o
NakWUM JefIMKTUMa KOjuMa Ce He Hanajajy TemesbHe WHAMBUAYa/IHE W KONEKTUBHE
BPELHOCTY, Ha YCBajarwe 6/anX Kputepujyma 3a yTephusarbe KpusuLe. Ty ce Y4ecTo Kaja
Cy Y MWTamy Hajnakv [eAvKTW KpUBMLA YduHMoLa yorwTe U He yTephyje.>® Y Tom
KOHTEKCTY, MOCTOjM CXBaTawe [a Ce Uy cihepy npekpLuaja npumerbyje strict liability, na
yak fa ce Taj TEPMMH MOK/ana ca YMTaBOM KaTeropujoM flakwmx genvkara. Mehytum,
HacynpoT TakBOM [/IefMIITY WUCTU4Ye ce fa u3Mehy enemeHata O6jeKTUBHe CTpaHe
KPMBUYHOI Jena Koju He Tpaxke ofpefeHM CTemeH KpuBULEe W efieMeHaTa 6uha nakwmx
JenunKata He MOCTOjM CYLUTUHCKO MOK/anawe Koje 61 onpaspano M3jefHayaBakbe OBUX
kaTeropuja.>*

KoHayHO, Ha/MK NPeTXo4HOM CXBaTawy, MOCTOjM joLU jedaH BUA ynoTpebe mapasa
strict liability — y cepn oHMX gena Koja cy mMake Npekop/buBa, Koja HeMajy MHXepeHTaH
KPUMWHATHN cagpkaj, Beh Cy KaXmMBa caMo 3060r Tora LUTO Cy Of CTpaHe 3akoHOZaBLa
npornaweHa genvkrom (mala prohibita). ¥Ynotpeba TepmuHa strict liability y osom cmucny

npema BENVHCKOM MULLI/bEHY HUje MPUXBAT/bUBA, jep UMbeHMLIA Aa AeN0 NpaTh He3HaTHU

*2 McTo, cTp. 8.

4 Felony murder aMepuruKor npasa je jeAHo 0f TeXWX KPUBNYHIX [eNa, Nako Hije HEOMXOAHO Aa yuuHUnaL,
6yae cBecTaH nocneamLe Koja ce cacToju y CMpPTK Hekor nnua. CynpoTHO TOME, YMULL/ba) je 06K KpUBULIE
MHOTUX flaKWWX AenKata, na U OHMX Aefla Koja 3a NOCNeAunLy y YXKeM CMUCY YOMLITe U HeMajy NoBpeay.
M3jegHauaBare OBMX KaTeropmja ounrnegHo He aenyje ybeamuso. Bua. Micto, cTp. 15.
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MOpaJTHN MPEKOP He roBOpy jow YBEK HULITa O TOME [a /N je mens rea 6utaH YcnoB
TaKBor gennkra.>*

HakoH npernega suwe Moryhmx apujaHTW npumeHe nojma strict liability Tpeba
3aK/bYUNTH 3 je jeAvHO onpaBfaHa MpBOHaBedeHa AeduHuuUMja.>*® Ocum WTO je TakBo
rneguwiTe y cknagy ca BeNWHCKMM CTaBOM, OHO je U MpeuusHuje of CBUX OCTanX
NPeanoXeHNX pewerwa. Y ToM cmucny nojam strict liability he y HacTaBKy TekcTa 6uTu
KopvwheH camo fa 03Hauu CneLnpuUHOCT OHMX [efimKaTa KoL KOjuX Cce Y OLHOCY Ha HeKM
efieMeHT 06jeKTMBHOI cyncTparta fena He MocTaB/ba temy oarosapajyhn Cy6jeKTUBHU
enemeHT. To je yjeaHo wn dopmanHu, yxmn npuctyn (legal/elemental strict liability),
HacynpoT HacTojakMMa Aa ce 0Baj nojaM ofpeamn y LWMpem, maTepujaiHOM (CYLLUTUHCKOM)
06nmyjy (moral strict liability). YTBRhmBare strict liability y okBupy thopmanHor KoHuenta
BPLUM Ce Ham3rnes jeHOCTaBHOM aHa/IM30M 3aKOHCKOT Onuca fefia U 04roBopa Ha nuTame
[a NN je mensrea y 0HOCY Ha CBe efleMeHTe Herpasa 6uTaH yC/oB 3a MocTojarbe gena. 3a
pasnunKy of 0BOr (PopMasHOr NpUCTyNa, strict liability y matepujanHom Bugy npouenyje ce
Y3 OC/IOHAL, Ha HOPMATVUBHU KPUTEPUJYM — Aa NI YUUHWNAL, 3aC/Ty)XKYje Ka3HY 1 Y OfCYCTBY
MopanHor mpekopa?* JefaH of Hajelwhux 3aroBopHMKa oapehuBarba MaTepujanHnx
KpuTepunjyma 3a npoLeHy cryyajeBa y Kojuma Tpeba npumeHunTy strict liability je Xjysak.
HberoBo HacTojake je YCMepeHO Ka NpoHasiaxeky CYLUTUHCKOT, 3ajeHUYKOr OCHOBA KOju
noBe3syje CBe Cny4ajeBe Yy KojuMa [0M1a3n [0 NPUMeHe 0BOr 06/1MKa 0AroBOpHOCTU. Mnak,

KpUTEpWjyM Koju OBaj ayTop Npeanaxe NpeAcTaB/ba HEMpeLy3aH 1 3a NPakTUUHY NPUMeHyY

*5 YcTo, cTp. 9. Felony murder cnaga y mala in se ynpKoC YMHbeHULN 1a Ce Yy 0HOCY Ha BaaH eneMeHT
Jena (nocneguuy) He Tpaxu KpuBMUA, [OK HNP. NpaBo Apxase VHAMjaHa KaXHWBMM CMaTpa CBECHO
YHOLLIEHE aNIKOX0MHOT nuha y pecTopaH WinM MecTo jaBHOT CKyMa Yy Hamepy HeroBor KOH3ymupara. Yuct
malum prohibitum n nopea mens rea enemeHTa. MicTo, cTp. 15-16.

6 CynpoTHo cmatpa Xjysak (Husak). HujegHoj of cesam BapujaHTU Koje OBaj ayTop HaBogv npema
HEMOBOM MULL/bEHY HE MOXE Ce MPUMNUCATW UCK/bYUMBO 3Hauee, Tj. HWjedHa BapujaHTa He u3paxasa cama
no cebu cyLTHY 0BOr 06/MKa 04roBopHOCTU. OCUM TOra, OH CMaTpa Aa Ce CTPOrocT OArOBOPHOCTU MOXeE
CTeneHoBaTW. Y je4HOM Cfy4yajy OATOBOPHOCT MOXEe OWUTW Marbe WU BULLE CTPOra Hero y HeKOM Apyrom.
MowTo HMjeAHO 3Hauere HeMa eKCKNY3MBUTET, OH YaK npefnaxe HanyliTawe TepMuHa strict liability n3
npaBHOr BOKabynapa, Mako je CBECTaH Ja je 0Baj KOHLENT TO/MKO YKOPEeHEH Y KPMBUYHOM Npasy da 6u y
NOTMYHOCTU W Y CBMM BUAOBUMA UCNO/baBaka 61o HanywTeH. D. N. Husak /1995/: cTp. 190-191.

T A. P. Simester /2007/: Is Strict Liability Always Wrong?, in: Appraising Strict Liability (ed. A. P.
Simester), Oxford, cTp. 22-23; D. Husak /2007/: Strict Liability, Justice, and Proportionality, in: Appraising
Strict Liability (ed. A. P. Simester), Oxford, cTp. 86-87.
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HeA0BO/LHO jacaH KoHUenT. OCHOBHO MaTepujasiHO NPaBuo Koje onpasfaBa NpPUMeHY
strict liability npema muwwiberwy oBor aytopa je cnefehe: strict liability gonasm y 063up y
OHMM CUTyaumjama KoZ KOjUX YUMHWMAL, 3aCNyXKYje Mary CTENeH Npekopa o4 OHOT Koju ce
06uyHO ynyhyje y TUNWYHWUM cnydajeBuma (Tj. YUMHWMAL, je Mawe KPUB Of HeKkor
MPOCEYHOT, TUMNYHOT YYUHMOLA TOT AennkTa).>*® OH nonasu o cTasa Aa 3a CBaKMU AenVKT
(Koju je ancTpakTaH m3pas ogpeheHor cTeneHa ApyLUTBEHe LUTETHOCTX) NOCTOjU U TUNUYaH
,CTEPEOTUMHN” YUMHWIIAL, YMjU CTENEH KPUBULLE je CcTPOro oMeheH. UnHu ce Mehytum ga
OBaKaB MPUCTYN He OfpaxaBa Ha afiekBaTaH HayMH OCHOBHE MPeTNoCTaBKe KOje BOfe
npumMeHn strict liability. Huxun cteneH npekopa (04HOCHO 61aXe UCNosbeH 06IMK KPUBULE
KOju MoBMa4YvM U Makby CTENeH MOPa/IHOr Mpekopa) He Mopa HYXHO fa MMa Be3e ca
CYLUTMHCKMM (MaTepujasiHMM) pa3no3rma 3a npumeHy strict liability. Ocum Tora, cxeartarbe
[ia CBaKO [ie/10 ancTpakTHO NMocMaTpaHO HOCU ofpefeHn CTereH Herpasa, Te Aa 3a CBaku
[EeNNKT MOCTOjM HeKakaB TUMUYHW YYMHWUMAL, KOjU CBOjUM MOHALLAHEM KOHKPETHO
ofpaxaBa arcTpakTHy [APYLUTBEHY ONacHOCT, MpeAcTaB/ba HeLOBO/bHO oppeheH
KpUTepunjym — TakBe reHepasMsaumje 1y nornefy cTerneHa KpUBuLEe, a HapPOUNTO y OJHOCY
Ha CTereH Mpekopa Cy OMacHe W YrnaBHOM HeynoTpeb/bMBe, jep He Hyfe HWKaKBO
npeymsHunje mepuno. KoHauyHO, OBakaB MPWUCTYN BOAM HEMOTUYHUM pellewnva Yy

®a n 36or

CnyyajeBMMa KOjU HeABOCMUCNEHO MpefcTaBrbajy strict liability offences,>
UMkbEHMLE Aa CYy MaTepujaiH1 KpuUTepujymMn HenoysaaHu, strict liability Tpeba ga 6yne
cxBaheHa camo y hopManHom cmucay. >

Cwmatpa ce pa y EHrneckoj noctoju Bule Of jeAaHaecT Xwbafa Aenvkara

551

(offences)®™ n ga ce y oAHOCY Ha FOTOBO MOMOBUHY MpuMetbyje strict liability.>>* Osaj

06/IMK OIFOBOPHOCTM Ce NO NpaBuy NPUMERYje y CnydajeBrMa T3B. [ena NpoTUB jaBHOr

*8 Bug. D. N. Husak /1995/: cTp. 194.

> By, S. P. Green /2007/: cTp. 13.

%% Yo, cTp. 10.

%1 CTBapHM 6poj KPUBWMUHMX fena y MpaBoOM CMWUCAY Te peun je, HapaBHO, Aaneko Mamwu. Hajsehn 6poj
Jlennkara YmMHe OHY NakLim 1 3a Koje je npefsuheH 3HaTHO ynpowheHuju noctynak (Koju je 6p3 u oasuja ce
6e3 npucyctea MopoTe) nNpes MecHUM CyaoBuma. Mnak, BenMKM 6poj KPUMBUYHWUX fena Koja cy npeameT
noctynka npeg Cyaom KpyHe cagpxe strict liability enemeHT. Bua. A. Ashworth /2009/: cTp. 166.

%52 M. Jefferson /2009/: cTp. 134.
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6narocTawa (public welfare offences),>

Tj. y obnacTtu 3awTuTe 3apaB/ba 1 6e36eaHOCTH,
O4yBaHa XXMBOTHE CPefVHe, 3aluTUTe MoTpoLlaYa, AUCTpMobyumje XpaHe, CUTYpPHOCTU Ha
pagy u cn.>>* Takohe, MHoru caobpahajHn AenvKTW cnadajy y Ty rpyny.>> Heko Moxe
HNP. OAroBapaTh 3a fnpekopayerbe 6P3VMHe MaKo HWje 3Hao fa je NPeKopayno [03BOSbEHY
rpaHuLy.>® Taksa fena cy ce NpBW NyT Y Npakcy nojaBuia y 4eBeTHaeCTOM BeKy™ ' 1 OHa
npeacTae/bajy Kpeauujy 3akoHa Y3 CamMO HEKO/IMKO W3y3eTaka Yy nornedy fena Koje
npegsuha common law.>®® Kog 0BMX fenvKaTa y CBOjCTBY TYXMOL@ YraBHOM Ce
nojaB/byjy mnocebHa perynatopHa Tena, a He noavumja n jaBHo TyxunawTtso (Crown
Prosecution Service).™ Ynpkoc pacnipaBama Yy mnornedy Tora Koje je [eno npsu
3abenexeHn cnyyaj npumeHe strict liability, 06uyHO ce cmatpa fa je Taj NpUCTyn Hajnpe
[oLwao 10 uspaxaja cpegnHom 19. Beka - cnyyvaj Woodrow [1846] ce cmatpa npecejaHoM
KOju 03Ha4yaBa NnoyeTak CaBPeMEHOr y4yena 0 strict liability; yumHunay, je ornawieH KpyBum

360r npofaje NOKBapeHOr [yBaHa Mako HUKAKO HWje MOrao 3HaTu 3a Ty OKOJIHOCT, jep ce

%3 F, B. Sayre /1933/: Public Welfare Offenses, Columbia Law Review, Ne 1, cTp. 56.

% Mlena Koja cnagajy y OBy rpyny 06W4HO ce HasuBajy regulatory offences (y CywITUHWM, pey je o
npekpwajuma). C. M. V. Clarkson, H. M. Keating, S. R. Cunningham /2010/: Clarkson and Keating Criminal
Law: Texts and Materials, London, cTp. 213; K. Reid /2008/: Strict Liability: Some Principles for Parliament,
Satute Law Review, Ne 29(3), ctp. 174. MoTpeby 3a TakBUM AeNMMa YC/IOBMO je CHaXaH APYLUTBEHWN W
€KOHOMCKMW pa3B0j HaKOH MHAYCTPUjCKe peBonyumje 1 nojadyaHe bpure 3a onwTuM 6naroctakem. Bua. G. O.
W. Mueller /1955/: cTp. 44.

%% Tako cmaTpa 1 BpXOBHU Cyj y OfHOCY Ha Heka fena koja npegsuha Road Traffic Act [1988]; cnyuaj
Hughes [2013]. D. Ormerod, K. Laird /2015/: cTp. 174.

%% Mpumepa paay 360r Tora LUTO je MEPHU MHCTPYMEHT 610 Yy kBapy. M. Jefferson /2009/: cTp. 134.

%7 VHTepecaHTHO je fAa je CAW4Ha Mpakca y WCTOM Mepuofdy AOlNa [0 M3pakaja W Ha aMepuyKoMm
KOHTWHEHTY, &/ rOTOBO je CUrYPHO NOTMYHO He3aBMCHO Of YTuuaja OfA/yKa eHrneckux cygosa. Bug. F. B.
Sayre /1933/: cTp. 62.

8 D. Ormerod, K. Laird /2015/; cTp. 175-176. CBa common law KpuBMYHa [ena 3axTeBajy mens rea
enemeHT. Strict liability n3y3eTHO MoXe GUTK MpUMeHEHa Yy 0HOCY Ha HEKONMKO fena, Koja ¢ 0631MpoM Ha
HeMOryhHOCT CcTBapara HOBMX common law genukata, npeactaB/bajy jeauHe cryyajeBe KOju 403BO/baBajy
OACTYyNabe Of mens rea npeTnocTaske. To cy cnegeha KpMBKMYHaA fena: noBpeda jaBHOr Mopana (outraging
public decency), pasHe thopme kneseTe (the various forms of criminal libel), HenowToBare cyaa (contempt of
court), pemehetbe jaBHOr pega (public nuisance), kao LITO je HNp. MNpekomepHa emucuja Oyke wnu
HenmpujaTHUX mypuca us abpuke; Jom nopgosa je 2005. roguHe y 0AHOCY Ha NOCNeAbe Aeno 3ay3e0 CTaB
[ia je 0BO fief10 cyncuamnjapHo y Of4HOCY Ha 3aKOHOM npefsubeHo feno Koje cafpXu ucta obenexja, nay Tom
cnyvyajy yumHunay, Hehe GMTW roweH 3a common law fgeno, Beh camo 3a AENMKT cagpXXaH Y 3akoHy. M.
Jefferson /2009/: ctp. 140; R. Card /2010/: cTp. 144-145.

%9 A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 175.
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OHa MOrna yTBpAMTM CaMo Ha OCHOBY flaGopaTopujcke aHanmse.”® MHaue ce strict liability
npUMersyje y 0HOCY Ha Aena Koja He cnafajy y Kateropujy mala in se, Tj. Koja ce 360r
CBOje MpuUpode W KBa/MTETa Henpasa CMaTpajy /flakwum, jep Hemajy oarosapajyhu

KPUMUHATHU CaApKaj, Te 360r TOra YecTo 1 He MoB/aye MopaHy ocydy. ™™

MehyTuMm, Kao
WwTo he ce BMAETW, HUCY PETKM CNy4vajeBM Yy KOjUMa Cy CYZOBU W KOL Texux f[ena

MpVMerMBanV OBY YCTaHOBY.

1. Ctpora n anconyTHa ogrosopHocT (absolute liability)

Mako strict liability npeacrtae/ba AenMMUYHO OACTYNawe Of Hayena KpvBuLe, oBa
npaBHa urypa He 3HauM MOTMYHO O06jeKTMBHY OArOBOPHOCT, jep TO Huje dopma
04roBopHoOCTK 6e3 063upa Ha KpueMLy. Mens rea ogpeheHor KBa/InTeTa je Hy>kaH YC/ioB 3a
HEHO MOCTOjare, an HOoMe He Mopa Aa byae 06yxBaheHO LeIOKYNHO HenpaBo. Y HOBWjOj
aHrN0CaKCOHCKO]j HayLM KPMBMYHOT MpaBa npasy ce jacHa pasfivka uamehy strict liability n
T3B. arncosiytHe ogrosopHocTn (absolute liability) nako cy T nojMoBM Yy paHujoj
NNTepaTypn W Npakcu cmaTpaHu cuHoHMmMmuMa.>®? [lok strict liability nogpasymesa Hek
06/1IMK Cy06jeKTUBHOr efleMeHTa, anco/lyTHa OfrOBOPHOCT MOCTOjU Kaja Ce YOrMLWTe He
TPaXXn mensrea 'y 04HOCY Ha actus reus 1 Herose efiemMeHTe, a fa npy TOM Huje J03BO/beHa
MOryhHOCT MpUMeHe HeKOr OCHOBa MCK/by4erba MocTojawa KpvBuMYHOr faena (defence),

OCVM OHOT fa je yumHwunal, Mnafu op aeceT rogvHa (y3pacT HeonxofaH 3a KpUBUYHY

0 F B, Sayre /1922/: cTp. 58. MocToju 1 MULLI/bEHE Koje TBpAM Aa strict liability Huje umana ynopuwTe y
EHrneckoj npe cpegute 19. Beka. OBO MULL/bEHE A0BOAN Y CYMhY YBPEXEHO CXBaTawe fa je Cnydaj
Woodrow npsu npumep npumMeHe strict liability. Y npunor Tome ce HaBOAW Kako Cryyaj H1je 610 KpUBNYHM;
npoueaypa Koja je CNpoBefeHa HUje HaMKOBana KPUBMYHOM MOCTYMKY, Beh je 6110 peun 0 NoHalaky Ha
Koje cy 6une npumerbeHe oapende LapuHCKor 3akoHa. Bug. R. G. Singer /1989/: The Resurgence of Mens
Rea: 111 — The Rise and Fall of Strict Criminal Liability, Boston College Law Review, Ne 2, cTp. 340-345.

%1 ), Stanton-Ife /2007/: Strict Liability: Stigmaand Regret, Oxford Journal of Legal Sudies, Ne 1, cTp. 154.
%2 y KaHagu w3pa3 strict liability uma HelwTo apyraumje 3Hauere. OH Ce 0AHOCK Ha 06NMK CyGjeKTUBHE
0ArOBOPHOCTM KOJ, KOFa Ce HexaT cMaTpa MUHMMaSHUM YCMI0BOM, AOK Ce 3a Clly4ajeBe Kafa Ce Y OfHOCY Ha
HEKM eNeMeHT HemnpaBa He 3aXTeBa HMKaKaB CY6jeKTMBHM yCOB KOpMCTM u3pa3 absolute liability. Bug. A.
Paisez /1998/: A closer Look at the Presumption of Innocence in our Constitution: What is an Accused
Presumed to be Innocent of?, South African Journal of Criminal Justice, Ne 3, cTp. 416.
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oarosopHocT).>® AnconyTHa OArOBOPHOCT je CXOAHO TOMe Y MpaBOM CMUC/Y peu
06jeKTMBHA OArOBOPHOCT, Tj. MpaBHa KOHCTPyKUMja 036W/bHO CYMpOTCTaB/beHa WAEjU
npaBde, jep M MOPasHO HEeBWHOr 06enexxasa >»Urom ocyge.”®* Mako je oBaj 061uK
OArOBOPHOCTM  OWITPO KPWUTUKOBaH, 360r Tora LWTO MpeLcTaB/ba  OXMB/baBatbe
NPUMUTUBHUX U AaBHO NpeBasuheHnX (HOPMU, EHINECKM CYLOBW Cy Y MOjeAnHUM, MaKo
PETKUM CNy4ajeBUMa CMaTpasin fa ce y OfHOCY Ha Heka [iefia KprBuLa y4nmHuoua yoniTe
He Mopa yTBpAnBaTK.>® Tako je y cnyyajy Larsonneur [1933] cTpaHal, Koju Huje UMao
[03BO/ly 3a 6GopaBak Yy YjeauweHoM KpasbeBCTBY 6MO feroptoBaH U3 [abnuHa y
EHrnecky, rae je onTy)kKeH Kao uneraHy MMUIpaHT Mako HUKaKo Huje Morao Aa yTuye Ha
04nyKy upckux Bnactn.’®® OBa je ognyka HavLna Ha BeNMKM OTMOp M 6una je HanagaHa
Kao ,,BpXyHal, CTPUKTHe Henpasge.“*®’ CnnuyaH MpuCTyn AOLWao je 40 wW3pakaja v nona
BeKa KacHuje y cny4ajy Winzar v Chief Constable of Kent [1983] rge je yunHunay, cmatpaH
04roBopHUM 3a aeno npeasuheHo Licencing Act-om [1872] koju je 3abparbnBao nmumnmva 'y
CTamwy MMjaHCTBa Aa ce Hahy Ha ayTonyTy, Mako Yy OAHOCY Ha TO [eN0 HuMje mMmorao 6uTtu
KpUB, MOWITO HWje MMao MOryhHOCT KOHTPOMe Haf CBOjUM MOHallaweM Kaja je u3

60MHULIE, Y KOjOj Ce OHECBECTMO, BO3WIOM MOMMLMje NpeBeseH Ha ayTomyT.>®

%3 M. Allen /2005/: Textbook on Criminal Law, Oxford, ctp. 99; R. A. Duff /2007a/: ctp. 232-233; R. Card
[2010/: cTp. 141. Y3umajyhu Kao KpuTepujym oBe pasnnumte 06/7MKe OArOBOPHOCTU NOjeAnMHM ayTopu aene
CBa KpMBWMYHA fena y Tpu rpyne: 1) gena Koj Kojux je HeonxofHa Kpusuua (mens rea), 2) fena y ogHocy Ha
Koja ce npumetsyje strict liability n 3) fena kog kojux ce npuMeryje anconyTHa oarosopHoct. M. Jefferson
/2009/: cTp. 136.

%4y nuTepaTypm ce 3a 0Ba fj8a 06/MKa OrOBOPHOCTY MOXE CPecTH 1 ynoTpeba Apyrauuje TepMUHOMOTMje.
MojeanHn ayTopw ancoflyTHY OArOBOPHOCT Ha3uBajy ,uuctom/motnyHom strict liability” (pure strict
liability), gok 3a strict liability, kako je rope ogpeheHa, KopucTe n3pas ,,HeuncTa/HenoTnyHa strict liability*
(impure strict liability). Bug. K. W. Simons /1997/: cTp. 1081; S. P. Green /2007/: cTp. 3.

> Hnp. cyg je y jegHom cnyuajy (DPP v H [1997]) 3ay3eo0 cTaB fa ynpas/bate MOTOPHUM BO3WIOM Of
CTpaHe YYMHMOLA KOjU Ce Hanasno y CTakby afKOXONMCAHOCTM He 3axTeBa YTBphHMBare CyOjeKTMBHON
enemenTa. R. Card /2010/: cTp. 140-141.

%6 M. Jefferson /2009/: cTp. 137.

%7 R. Card /2010/: cTp. 142.

%8 1icT0. KpBMYHa OrOBOPHOCT je y OBaKBUM C/yyajeBuMa nosHaTa 1 kao situational liability, a 3a Taksa
[lena KopucTu ce M K3pa3 crTatycHu fenukTtn (status offences). M. Jefferson /2009/: ctp. 138. Wako ce y
amMepuyKoj NuTepaTypy UCTMYe Aa je Y CaBpeMeHOM 3aKOHOAABCTBY rOTOBO Hemoryhe npoHahu npumep 3a
absolute liability, ¢ 0631pom Ha TO ga cBaku AenvKT (6apem npehyTHO) 3axTeBa HeKakaB BW MeHTasHOr
eNemMeHTa, y paHMjoj npakcu MoXe ce Havhy Ha crydajeBe Takee MpupoAe. Tako je npema jegHoM npasuny
(npumereHoM y cnyyajy Lambert v. California) 6vo KaxmmB 60paBak gy»u og neT gaHa 6mno Kor ocyheHor
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2. Kputepunjymu 3a npumeHy strict liability

OcHOBHM npob6nieM Yy Be3n ca YcTaHOBOM strict liability, kako Kaxy nojefuHu
ayTopu, HUje caMa YMHEeHMLA HEeHOr NOCTojarwa, Beh HenoysdaHu KpUTEpUjyMU 3a HeHy
NPUMEHY, C 063MPOM Ha TO Aa HEMA jeAUHCTBEHOI MpaBufa 3a pas3/IMKoBake [ena Koja
3axTeBajy KpMBWLY Of OHUX KOja He Tpake A0Ka3 CybjeKTMBHOI efleMeHTa Y OAHOCY Ha
LienoKynHo Henpaso.”®® O6KuHO ce cMaTpa fa HajTexa KpuBuuHa Aena (MonyT y6ucTsa,
CunoBamba, Kpahe) Koja nonave 1 036M/baH MOpa/IHX NPEKOP 3aXTeBajy mensreay 0fHOCYy
Ha CBe efilemeHTe actus reus-a. MehyTtum, nocneguua gena strict liability moxe noHekag
O6uTK nopjeaHako 030u/bHa (HNP. CMPT HEKOr /vua ycned npekopadvera [L03BO/bEHE
6p3nHe).>™® Oa MaTepuja npeAcTaB/ba jedHY Of Hajuelihe AWCKYTOBaHMX Tema Y
aHr10CaKCOHCKOM KPVBMYHOM MpaBsy, Y K0joj ce npenaunhy nogpy4ja Mopana, KpuMmuHaiHe
NOMNTUKe 1 NpaBHe Hayke (jypucnpyaeHuuje).>’*

MowTo 3aKOHOAaBaL, NMPUIVKOM OONMKOBatka KPUMMHANIHE 30He MO MpasBuy He

572

ynyhyje n3pnumTo Ha npumeHy strict liability,”" 0TBOpeHO je NuTake Kako MpernosHaTy

nvua y Jloc AHhenecy, 6e3 ypefHe npujase HageXXHOM opraHy (4a je ped o ocyheHoj 0cobu). 3a KaxKmMBOCT
je 6o poBo/baH [OKa3 GopaBKa Yy rpagy y ogpeheHom nepuody, 6e3 notpebHe npujaBe. Henoctojame
YMULLI/baja Y OHOCY Ha 0benexja AenuKTa, UK He3Hawe fJa TakBa 06aBesa yoriiTe nocToju, HUCY yTuuanm
Ha npumMeHy nponuca. Bug. S. P. Green /2007/: cTp. 3. BpxoBHM Cyf je KacHMje Mnak cmaTpao fa je ocyfa
YUYMHMOLA KOjU HUWje 3Hao 3a o0baBe3y fja CBOj 60paBak MnpujaBu y CynpoTHOCTM ca ycTaBoM. R. M. Perkins
/1983/: Criminal Liability Without Fault: A Disquieting Trend, lowa Law Review, Ne 5, ctp. 1070.

%9 . Wilson /2008/: cTp. 159.

0 By, M. Jefferson /2009/: cTp. 139.

5™ J. Horder /2007/: Whose Values Should Determine When Liability is Strict?, in: Appraising Strict Liability
(ed. A. P. Simester), Oxford, ctp. 105; P. Roberts /2007/: cTp. 153.

2 PeTKM Cy [ENMKTU KOA KOjUX je 3aKOHOJaBal, jacHO MCMO/bLMO HaMepy fJa Mens rea Huje ycroB
0/JrOBOPHOCTY, Kao LUTO je TO CAy4aj ca MpPaBOM Y aMepuykoj apxxasu JlyusunjaHu, rae je MHKPUMUHUCAHO
CBECHO WM HECBECHO NOCeA0Bake 0ApeNeHNX KOHTPONMcaHnx cynctaHun. Bug. S. P. Green /2007/: cTp. 16.
Mako TO Huje 4ecT cny4aj, MOCTOje 3aKOHM KOjU HeABOCMWUCIEHO yBOAe MpumeHy dstrict liability, jep
3aKoHofaBal, ynoTpeb/baBa ynpaBo Taj M3pa3 y onucy Aenvikrta. Takas je amepuykn Comprehensive Drug
Reform Act [1986] (ap>xase by Llepcu), Koju o3akowyje strict liability y ogHocy Ha cMpT Kao nocnefuuy
Jena Mpov3BOAHe W CTaB/batba Y MPOMET KOHTPO/AMCAHUX OMacHMX cyncTaHum (a. Any person who
manufactures, distributes or dispenses ... any ... controlled dangerous substance classified in Schedules | or Il
... isgtrictly liable for a death which results from the injection, inhalation or ingestion of that substance, and is
guilty of acrime of the first degree). D. Husak /2007/: cTp. 82. Ha 0CHOBY 0BOT 3aKOHa Yy cny4ajy New Jersey
v. Rodrigez [1994] ocyheH je yunHunal, Koju je Apyroj ABojuuy Npogao onojHy Apory (KOKawH), Kojy Cy OHU
nporytanv y TPeHYTKY Kafa je Y YYMHMOYEB CTaH ylifia MoAuumja, HakKOH Yera cy 060juua npeMuHyna.
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cuTyaumje y Kojuma je onpaBfaHo MPUMEHWUTU 0Baj 06/MK ofroBopHocTu. CyfoBu joLu
yBEK HUCY YCBOjUMM jacaH M KOH3UCTEHTaH NpucTyn.>” YrnasBHOM ce cMmaTpa fa YKOIMKO
3aKOHCKM OMWC CafpXXu M3pas Koju 03HayaBa Heky (hopMy CybjeKTMBHOI efieMeHTa, nonyT
ymuwsbajHo (intentionally), 6e3063mpHo (recklessly), 3Hajyhu (knowingly) v cn, y Tom
cnyyajy ce Taj 06/IMK KpUBMLE OAHOCK Ha CBe efleMeHTe 06jeKTUBHOI Hemnpasa. Tako je y
cnyyajy Hallam [1957] AnenauyuoHn cyn cmatpao Aa [eno HeosfnawheHor fpxkakba
eKCN/I03MBHE MaTepuje Yy 0gHOCY Ha Koje je 3akoHOM (Explosive Substances Act [1883])
npeasuiheHo 3Hawe (knowledge) kao 06/MK KpuBWLE, 3axTeBa [0OKa3 He camo fa je
yumHunay, 61o ceectaH Tora Aa noceayje ogpeheHy cTeap, Beh 1 aa je 3Hao Aa je OHa
eKcrnosveHa.>™ Y HefocTaTKy M3pMUMTO HaBefeHOr eneMeHTa CyGjeKTMBHe npupode Y
6uhy Hekor fena, Cyf MOXe MPeTnocTaBUTK [a je Hamepa 3akoHoAaBua 6una agupmMaunja
ycTaHoBe strict liability. Ho, Bnagajyhm je crtaB fa OACYCTBO mens rea efieMeHTa Yy
3aKOHCKO] 0fipeAbu Koja MHKPUMUHMLLIE HEKO NOHaLlake He 3Ha4YM fa ce ayToMaTCKu MOoXe
3aK/bYunUTU da je uwb npumMeHa strict liability, Beh ga u y Tom cnydajy tpeba nohu og

npaBuna: actus non facit reum nisi mens sit rea.>” KpuBWYHM 3aKOHOAABAL, CBOjOM

YuunHunay, je ocyheH He camo 3a NPOM3BO/AHY U CTaB/bakbe Y MPOMET OMojHe apore, Beh 3a jefaH HOBM 061K
NVLIEHa XXMBOTA, KOjU je KpeupaH HaBeAeHMM 3akOoHOM. Jlofylue, 0Baj OO/MK KPMBUYHOr [ena Huje
KapaKTepucTMyaH camo 3a apxxasy Hby Llepcy, jep jow Hajmarbe TPMHAECT aMepuUUKMX ApXKaBa MpuMeyje
strict liability ykonmMko HacTynm CMPT KoOja je Ha HEKM HayMH noBe3aHa ca MPOWM3BOAHOM WK CTaB/bakbeM Y
MPOMET OMOjHe gpore. Y [Be ApXXaBe Ce Yak U3punye CMpTHa KasHa, a y Apyre ABe AOXWBOTHM 3aTBOp. McTo,
cTp. 81-82. BpxoBHY cyf Apase bbby Llepcu je jegHornacHo 3ak/byyumo Aa cy ofpenbe HaBefeHOr 3aKOHa Y
CKflagy ca aMepuYKMM ycTaBOM, NOTBPAMBLLKM ocyhyjyhy mpecyay, y3 KOHCTaTaumjy Aa OBaj 3aKOH npuxeata
strict liability y ogHocy Ha cmpT Kao nocneguuy. Cya je CBOjy OfnyKy fa ofpefbe 3akoHa He cmaTpa
HeyCTaBHWM OC/IOHMO Ha CAMYHOCTM M3Mehy oBor 3akoHa U felony-murder npasuna, Koje je wu3pas
oBnawherwa apxaBa ga ctBapajy strict liability offences. Minak, noctoju pasnuka usmehy felony-murder
npasuna n strict liability koja je npumerseHa Ha cnyyaj 3710ynoTpebe onojHMX Apora. MpumeHa npsor
npaBuna je orpaHWYeHa Ha penaTvBHO Main 6poj TauHO oApeheHNX KPMBUYHMX fena (Ma/beBWHa, OTMMLA,
pa3bojHULLITBO, MPOBanHa Kpafja MTA.) YKOIMKO MPWIMKOM HWXOBOT M3BPLUEHA Kao HakHafHa nocneamua
HacTynu cMpT (HanyLuTeHa je JaBHO yCBOjeHa AetMHMLMja YyBeHOr BrekCToHa ga ce y6ucTBoM cmatpa u
HeHamMepaBaHO /IMLLIEHE XXMBOTA ApYyrora Npu yMULL/bajHOM M3BPLUEHY O6MI0 KOT APYror 3/104MHA), U Ty ce
npYMekbyjy pegoBHa MpaBwia KaysanuTeTa, AOK Kafja je ped O OfrOBOPHOCTK 360r 3/710ynoTpebe OnojHMX
Jpora, yymHuniay, MOXE OAroBapaTu Mako je yTBpAEHO Aa CMPT HWje BepoBaTHa Nocnefuua HeroBor
noHatama. Mcro, ctp. 83-86.

2D, Ormerod, K. Laird /2015/: cTp. 183.

5™ R. Card /2010/: cTp. 1486.

> D, Husak /2007/: cTp. 91. UnrbeHnLa Aa 3aKOH U3pUunTo He npegsuha hopMy Cy6jeKTUBHOT enemMeHTa y
OJHOCY Ha HenpaBsO [e/IMKTa He MOXe cama No cebu NpefcTas/baTh 40Kas fa ce y OAHOCY Ha HEKW efemMeHT
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CNeynpUYHOM TEXHUKOM MOXe M3PasnTh CTaB Y OLHOCY Ha MEHTa/IHW eNleMeHT [e/nKTa
(n3pnunto M npehyTHO). Y cnyyajy da ce He MOXKe HefBOCMMWC/EHO YTBPAUTW BO/ba
3aKOHO/aBLa 0 HauMHY 06/MKOBata CYOjEKTMBHOI €1eMEHTA, Tj. Y CNyYajy Kaga 3aKOHCKM
OMUC He cagpXu HU npehyTHO ofpefdy O NOTPe6HOM Cy6jeKTMBHOM efleMEHTY, YC/0B
HEOMXOAHOCTN KPUBULEE MOXEe OWUTW JepuBMpaH M3 OMwTer Ayxa KpWBMYHOMPaBHOT
cucTema.’’® O KOpUCTM y LM/bY pellaBarba OBOr MUTaba MOXEe GUTM U foTajalliba
npakca. ¥ cnyyajy nocTojawa CYACKOr NpeuefeHTa Koju mens rea eneMeHT oppeheHe
(hopme cmatpa HeonxoA4HMM YC/I0BOM OCY/e, HEMa pa3/fiora Aa Ce HamyCTh TakBO CXBaTakbe
(ocum yKONMKO je y MehyBpemeHy 3akoHOAaBal, YUYMHMO HEKY MPOMEHY), na HecTajy u
pasno3n fa ce To NuTawe yoyayhe pasmatpa (a cBe y AyXy npasuna stare decisis et non
quieta movere).>’’ To npaBKO MNaK He NPe/ACTaB/ba anconyTHY Npenpeky Aa cyz OAcTymu
0, paHWjuX OANyKa Yy CAMYHMM ChyyajeBMMa; HNp. [Jom nopaosa je y cnyyajy Warner
[1969] cmaTpao fda AenuKT HeAo03BO/bEHOr ApyKakba OMOJHUX Apora He 3axTeBa 3HaHbe
YUYMHMOLA da je OHO LUTO noceayje ornojHa apora, ga 6u oBakaB NPUCTYN 610 BP/o 6p30
HanywTeH, jep je Beh y cnyuvajy Sweet v Parsey [1970] nctu cyg CynpoTHO oaiyuu
AnenaumoHor cyfa 3ak/byuno fa ce geno omoryhaearba y)XvBarba ONojHUX Apora He MOXKe

YUMHUTK 0e3 3Hawa 3aKynofaBLa fAa HEKO /ULe KOPUCTU MPOCTOPUjy Koja My je

Henmpasa He TPaXxu Kpueuua. MHOrM CyfioBM Nosiase Of NPETNOCTaBKe fa Ce Y TakBOM Cllyyajy Mnak mMopa
fokasaTu kpueuua. S. P. Green /2007/: cTp. 16. HauenHo, TakaB je cTaB CyACKe npakce y AycTpaiuju.
TpagnumoHanHa y3apxaHoCT CyA0Ba fja 0ACTyne Of Hauena KpvBWLe AOBena je 4o Tora fa ciyyajeBu npase
strict liability npakTyHO He nocToje y aycTpanujckoj npaken. Bug. M. Wasik /1982/: Shifting the Burden of
Strict Liability, The Criminal Law Review, ctp. 570; R. G. Singer /1989/: ctp. 375-377. Haume, cynosu
npuxsatajy ogbpaHy yurHuoua (T38. Proudman defence) koju fokaxe fa je nocTynao y nowTeHoM yoeherby,
3aCHOBaHOM Ha pasyMHUM pa3no3nma, fia He BPLUX KPUBMYHO [eNo, Tj. [ia HeroBo NnoHallame He UCryHbasa
yCnoBe 3a HexaT. Ha Taj HauMH, MakKo Ce YMHM Aa je ped O ey Y OAHOCY Ha Koje ce npumerbyje strict
liability, jep 3aKOHCKM OMMC He 3axTeBa CYOjeKTMBHUN e/IEMEHT Y OAHOCY Ha HEKN Ae0 Henpasa, NpuxBaTare
OBaKBe 0fi6paHe, y CTBapy, feNo NpeTsapa y HexaTHW AeIMKT Y OAHOCY Ha TO 06enexje Henpasa, Tako ja ce
030M/bHO MOXKe TBPAMTW Kako 4MUCTW chyyajeBn strict liability npaktnyHo He noctoje. Bug. G. L. Peiris
/1983/: Strict liability in Commonwealth criminal law, Legal Studies, Ne 2, ctp. 131-132; K. J. Arenson
/2012/: Rape in Victoria as a Crime of Absolute Liability: A Departure from Both Precedent and
Progressivism, The Journal of Criminal Law, Ne 5, cTtp. 408-410. He3HaTHO Apyrauyuje peLuere nocToju u'y
Hosom 3enaHgy. Buga. L. L. Levenson /1992-1993/: Good Faith Defenses: Reshaping Strict Liability Crimes,
Cornell Law Review, Ne 3, cTp. 447. CnnyHa npakca KojoM ce Y Be/IMKOj Mepy orpaHuyaBsa npumeHa strict
liability postoji 1y amepuukoj apxxasu Anabama. Bua. R. G. Singer /1994/: cTp. 69-80.

578 3. Horder /2007/: cTp. 106.

> Bup. A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 175-176.
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N3HajM/beHa 3a YXKMBatbe OrojHe Apore.>”® Y cuTyaumju HemocTojatba YCTasbeHe Mpakce,
npeosnahyjyhu je cras, Tpe6ba nohm of OCHOBHe MpPETMOCTaBKe - Mens rea je
KOHCTUTYTUBHW eNeMeHT CBaKOr KpUBMUHOT Aena.”’® TokoM npse nonosuHe 20. BeKa 0Ba
je npeTnocTaBka 6vna y BeNMKOM Gpojy cryyajeBa [0OBefAeHa Y NuTare M YecTo je buna
HanyLUTeHa, aM je Npakca unak NoTBPAWAA HeH 3Hauaj.”>® VIHTepecaHTaH je npuMep v3
HOBMje cyacke npakce. Y cny4ajy B v DPP [2000] yunHunay, je onTy>KeH 3a [eno npoTue
nonHe cnobofge (HaBofewe [eBOjKe KOja HWje HaBpLUMIA YeTpHaeCcT roAMHa Ha
Hef03BO/bEHE MOJHE Pajre). YUnHuiaL, ce 6paHMo Kako HUje 3Hao Aa je AeBojka Mnaha of
YyeTpHaecT rogmHa. Mehytum, cyn je cmaTtpao fda je OAroBOPHOCT Y OAHOCY Ha y3pacT
06jeKkTVBHa, anun ce [JoM nopgosa NPUKIOHMO CTaBy Aa OBO A0 MNak He cnaga y cTpory
OArOBOPHOCT M fa Ce YYMHWMAL, He MOXe CMaTpaTy KP1BMM ako Huje Morao ja m3berHe
3abnygy y nornefy yspacTa nacvMBHOP CybjekTa. Y 00pa3foxery OfJ/lyKe 4BPCTO je
NCTaKHYT 3aK/byyak (KOMe je Aata gojaTHa cHara, jep je 03HayeH Kao YCTaBHU NPUHLAM)
[la Ce Mens rea 0fJHOCK Ha CBe eneMeHTe Aena.”®* CanyaH cTaB y norneqy foMeTa mens rea
npuHUMna 3ayset je y ognyumn [loma nopgosa u3 cnyyaja DPP v Collins [2006]; yunHunaly

je onTy>eH 3a [feno Koje npegsuha Communications Act [2003], Koje YMHK NULE Koje

> W. Wilson /2008/: ctp. 154; M. Allen /2005/: cTp. 102.

> ZanummuBa je npakca y CA[. [loK nojeavHu cyfoBu 3ao6unase cy6jekTuBHe ycnose npeasuheHe
3aKOHOM M Ha pasMuMTe HaumHe npuMewyjy strict liability, apyrnm HacToje ga Uy OHWM 3aKOHCKMM
peluLerrMa Koja Noapykasajy oBaj 06/IMK 0AroBOPHOCTM NPoHahy U NpUMeHe Hekakas 06/IMK KpuBuLe. JedaH
o[, pa3nora 3a Lumpy npumMeHy strict liability ynpkoc HayenHom onpefeberwy 3akoHOAaBUa fa ce Yy Behoj
Mepu MOLUTYje Hayeno KPMBHMLE NEXM Y OpujeHTaLmMjy 3aKoHOAaBLA Aa Ce KPUBUYHO Npaso nopen uspluher
Be3uBata 3a NPUHUMN KpuBULE, TpaHchopMmulle Y jeAHOM [ApYrom npasLy, Mpasly 3aoLiTpaBatba
KpvBUYHOMNpaBHe pernpecunje. Moyeun KPUBMYHONPABHOM €KCMaH3MOHW3Ma Cy YOUMBM HapOuMTO CPeauvHOM
apyre nonosuHe 20. BeKa, Kafa je Ha HUBOY (heflepasiHOr M NpaBa (e AepasHuX jeanHMLA 3Ha4ajHO NPOLUNPeEH
KPYr KpUBWYHWX fena, nosehaHe NponucaHe KasHe, OrpaHWyeHa cnoboga cyfa MpuIvKoMm u3puLara
KPMBUYHE CaHKLMje N reHepanHo yBehaH MexaHn3am KpMBMYHOMPaBHE peakuuje. YNpaso je opujeHTaumja Ka
06e30ehey euKacHMWje KpUBMYHOMPABHE 3allTUTe cTaBuia Yy Apyru nnaH 6e3ycnoBHO MOLUTOBaHE
CY0jEKTMBHMX MPETNOCTaBKM OAFOBOPHOCTM U LUMPEHbe rpaHuLa npumeHe strict liability. Bug. D. K. Brown
/2012/: Criminal Law Reform and the Persistence of Strict Liability, Duke Law Review, Ne 2, cTp. 297-310,
331-333. Buwe 0 HauuHy Ha KOju Cy[0BU 1306eraBajy mens rea eneMeHT y aeuHuumju fenukra sug. R. G.
Singer /2000/: The Model Penal Code and Three Two (Possibly Only One) Ways Courts Avoid Mens Rea,
Buffalo Criminal Law Review, Ne 1, cTp. 139-216.

%0 HepnaBHO je noTBpAa CTUMMa 1 of cTpaHe BpxosHor cyaa. Bua. D. Ormerod, K. Laird /2015/: cTp. 181-
182.

%1 Byg. C. M. V. Clarkson, H. M. Keating, S. R. Cunningham /2010/: ctp. 215-216; A. Ashworth /2009/:
cTp. 167.
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nollasbe CpefcTBMMA jaBHE €NEeKTPOHCKE KOMYHUKaLMOHe Mpexe MopyKy W3pasnTo
YBPeA/bMBOI MW HEMPUCTOJHOI cadpXKaja, Koja je OncueHa wnn je npeteher kapakrepa.
Cypn je 3ak/byyuno pa 6e3 ogrosapajyher 06/MKa KpuBMLE Hema YC/ioBa 3a KPUBUYHY
0AroBopHocT.”®? Kaga cy/l, Kao y HaBeJeHUM NpUMepyMa, OAMyuN 43 MPUMEHN Mens rea
npesymumjy Tpeba M Aa oApean HeHy npeumsHy qopmy, Tj. Aa OA7y4Mm Koju 06/MK
KpMBULIE je HEeOMxofdaH 3a MocTojake fena. YrnaBHOM Ce y3uma fa y 3aBUCHOCTU 0f
00jeKTUBHOI efleMeHTa Tpeba cmaTpaTy fda je noTpedaH CyOjeKTUBHU eNIeMEHT YMULLIbaj

(intent), 6e3063upHocT (reckl essness),>®

3Hare (knowledge) nnn yeeperbe (belief). Hexar
(negligence), Bnagajyhu je ctaB, He cmaTpa Ce [JOBO/bHUM OOGIMKOM CY6jeKTUBHOT
eneMeHTa Koju 61 OnpaBAao KaxMBOCT Y TakBOM ciyuajy.”™ Cyga je Ty nped n36opom
,CBe M HuwwTa” (full subjective mens rea or strict liability).>®

N nopef Tora LITO je mens rea MpeTnocTaBka Of CTpaHe Aena CYACKe npakce
O3HayeHa YCTaBHUM HauyesioM, Of e ce Yy ofpeheHnM crny4ajeBMa MOXe OfycTaTu.
HenocTojake Ccy6jeKTMBHOI 06enexja y 6uhy HEKOr KpWMBMYHOI fAena Ccyd MOXe
NPOTYMaunTM Kao BO/bY 3aKOHOAaBLa 3a MPUMEHOM KOHCTpyKuuje strict liability. Nako
HeMa OfLTe carnacHoOCTU y Mornefy Mepwna 3a OUeHY Koja fena cnajajy y OBy
Kateropujy, mMoryhe je MnOCTaBUTW HeKe OpujeHTaumoHe Kputepujyme. lMomoh y Tom
nornegy Mory npyxuTu n ogpeheHe cMepHuLe (hopmynucaHe 0f CTpaHe MojefuHUX
cyaosa. Jlen npumMep Hyau obpasnoxere u3 cnyvaja Gammon Ltd v A-G of Hong Kong
[1985]. Cyp je Hajnpe cMaTpao Aa je mens rea NpPeTrnocTaB/beHN eleMEHT CBaKOr [e/nNKTa,
3aTUM [a Ta NpeTrnocTaBka, Koja ce 04HOCK Ha fena npefsuheHa 3aKOHOM, MMa HapouuTy

CHary Kafja ce paau 0 fefny Koje rnocefyje UCTUHCKMA KPUMWHaIHW CafpXKaj, a Of, Koje ce

%2 R. Card /2010/: cTp. 149.

%% HaupTt KpusnuHor 3akoHKa recklessness cmaTpa npeTnocTaB/beHnM Cy6jeKTUBHUM enemMeHToM (YnaH 20.
General Requirement of Fault): (1) Every offence requires a fault element of recklessness with respect to each
of its elements other than fault elements, unless otherwise provided. D. Ormerod /2011/: cTp. 164. JacHo je aa
je y3op npoHaheH y peLerwy amepnykor Mogena KpMBMUYHOT 3aKOHMKA KOjU M3pnUMTO nNpeasmha npasuio ga
ce recklessness cmatpa 06/IMKOM KpUBWLE 32 CBaKW MaTepujaiHu eneMeHT Y OAHOCY Ha KOju 3aKOHOM Huje
nponucaH notpe6aH cybjeKTUBHU enemeHT (8 2.02[3]).

%84 CynpoTHO TOMe, NojeanHI ayTopy CMaTpajy a Cy/ MOXE Yy 3aKOHCKOM OMMCY MPOYNTATM 1 HEXaT, MaKo
Cy0jeKTMBHM eNeMeHT Huje onucaH. Bug. W. R. LaFave, A. W. Scott /1986/: cTp. 245.

%2 Byp. C. M. V. Clarkson, H. M. Keating, S. R. Cunningham /2010/: cTp. 216; A. P. Simester, J. R. Spencer,
G. R. Sullivan, G. J. Virgo /2010/: cTp. 179.
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MOXe OACTYNUTM CaMO Y HEeCMNOpPHUM C/lyvajeBMMa Yy KOjuMa je CHaXXHO M3paxeHa
3aMHTEPEeCcOBAHOCT [pYLUTBA 3a OYyBaeM jaBHe 6e36eHOCTM M Nog YCI0BOM fa NprMeHa
strict liability Moxe y Behoj Mepu ONPUHETY cripeyaBatby BpLUeka Aena. >

Y Teopujn 1 CyACKOj Npakcy Hajuewhe ce UCTUYE Aa je K/byYHM (hakTop npmpoga v
TexwuHa gena.>®’ YKonmko ce pagy o KnacuyHOM KpyBuuHoM Aeny (mala in se) kog Kora je
APYLUTBEHO-HEraTUBHW CYNCTpaT y NMyHOj Mepu U3PaxXeH U KOje HOCWU 3HaTaH >KUr ocyfe
(truly criminal), strict liability Hema peanHo yTemerbewe. Hacynpot Tome, Aeno Koje He
noBnay MOpa/iHy Ocyfy, KOje je KpPWMBMYHO fAeno camo 360r Tora LITO je 3aKOHOM
npegsuheHo kao TakBo (mala prohibita), Te y ogHOCcy Ha Koje je cTMrmaTtusaumja
ocyhuBaHOCTK cacBMM He3HaTHa (quasi-criminal), moXke onpaBaaT OACTYMawe 0f Hayena
kpuBunLe.”® OBaKBO pe3OHOBatbe je 3aCHOBAHO Ha Pa3no3nMa MpPOLECHe EKOHOMUje W
3axTeBy jegHocTaBHe mpoueaype.”® HapounTo, ako je cMUCao AennKTa CrpeyaBarbe Heke
NocebHO 036W/bHE OMAacHOCTW MO [APYLUTBO, Kao LUTO je HNp. MHMnaumja unm 3arahexe
XXVBOTHE CpefvHe, MMa MecCTa 3aK/bydKy fa Ce pagu O fefny Koj Kora mens rea Huje
HEOMXO/Ha Y 0[HOCY Ha CBE eNeMeHTe actus reus-a.”* KopucHa cMepHMLa 3a OLieHy Ja in
je mens rea noTpe6Ha je 1 NponucaHa KasHa 3a Aeno,” kao 1 nuTamwe fa v he NprMeHa
oBOr 06/1MKa 0AroBopHoCTK nogcrahu rpahaHe Ha Behu onpes y npegysvmary ogpeheHnx
pagtK; cTpora KasHa ynyhyje Ha BuLle 3axTeBe 3a MOCTOjake OA4rOBOPHOCTU, Ma y TOM
CMUCNY MMa Makbe OnpaBfarba 3a 0fycCTajakbe Of mens rea npeTtnoctaske. lNpakca, unak,
nosHaje 6pojHe ofyKe y Kojuma Cy CyfoBv npuMersnsanu strict liability ynpkoc TeXXuHu

flena, 06jeKTy 3alWTUTe 1 NponucaHoj kasHn.>? Y cnyuajy Howells [1977] AnenaumoHu

%% By, M. Jefferson /2009/: ctp. 153; K. Reid /2008/: cTp. 173-174.

%7 F, B. Sayre /1933/: cTp. 72.

%8 Hnp. Boxa ayTomMo6una je [03BO/bEHA aKTMBHOCT, all aKo Ce TO YMHU 6e3 peructpaumje u
ofrosapajyher ocurypatba, NocTaje AeNNKT Yy OfHOCY Ha Koju ce npumensyje strict liability. A. P. Simester, J.
R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: ctp. 179; A. Brudner /1990/: Imprisonment and Strict
Liability, The University of Toronto Law Journal, Ne 4, cTp. 742.

%9 A. Ashworth /2009/: cTp. 164.

%0 R, Card /2010/: cTp. 161.

L. R. LaFave, A. W. Scott /1986/: cTp. 244; M. Allen /2005/: cTp. 107.

%2 C. M. V. Clarkson, H. M. Keating, S. R. Cunningham /2010/: ctp. 219. ¥ cnyuajy Harrow London
Borough Council v Shah [1999] yunHuoum Cy ONTY>XeHW 3a NPoAajy TUKEeTa HauuoHaHe nyTpuje nnLy Koje
HVje HaBPLUMAO LLIECHAECT FOAMHa MaKo Cy onpaBAaHO BepoBan fa je Kynal, (Koju je MMao TPMHaeCT roAmHa)
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Cy[ je cmaTtpao fa je HeosnawheHOo Apkakbe BaTpeHor opyxja strict liability offence nako
je 3a feno npeapuheHa kasHa 3aTBopa 4o neT roauHa.> Takohe, y cnyyajy Hussain [1981]
yumHunay, je ocyheH 360r HE3aKOHWUTOr [pXKakba BaTPEHOr OpyXja Mako je y 3abnyam
CMaTpao [a je opy»kje 3anpaso Urpayvka HheroBor CMHa. YNpKoC YNHEHULM Aa 3a 0BO [efo
3aKOH npegsufa KasHy 3arBopa A0 TpWU roAuHe, cyn je npumeHuo strict liability.
Hajcsexxuju npumep npyxa Sexual Offences Act [2003] koju npeasuha LOXKMBOTHM 3aTBOP
Kao MakCMMa/iHy Ka3Hy 3a CW/I0Bame LA Koje Huje HaBpLUMIO TPMHAEeCT rogmHa. nak ce
Yy OAHOCY Ha TO Aefio npumensyje strict liability, Tj. npeneBaHTHO je 4a M YY4MHWUAAL, 3Ha 3a
FOfMHe CTapoCcTW MacuBHOr cy6jekTa.”™ Ha MMHUjU KPUTMKe OBaKBOT MOCTYMNatba Cy/10Ba
nctuye ce fa strict liability moxe 6uTn onpaefaHa jeAMHO KO [ena Koja cy 3anpeheHa
HOBYaHOM Ka3HOM, a [a 3a fefna Koj Kojux je rnpeasuieHa KasHa 3aTBopa Mopa nocrojatu
Hekn 061K KpuBuUe.>®™ Op Taksor peluersa je Mowao amepuuku Mogen KpusuuHor
3aKOHMKa KOjv npasu pa3nunky n3Mehy npekpiuaja (violations) n KpyenyHUX gena (crimes).
»1BOpun Mogena cmartpajy fa Ccy M3BpwWAM (POHTaIHW Hanag Ha ancofyTHY Wau
CTPUKTHY OATOBOPHOCT Y Ka3HEHOM MNpasy IAerof ce 3a Aeno npegsuha moryhHocT ocyge
Ha KasHy 3arBopa. MeTof KOjU je NpUMereH He CacToju Ce Y YKW[awy TakBe
OAroBOPHOCTK, Hero y npefsuharty fa y C/yyajeBMMa Kaja ocyfa MnoymBa Ha OBOMe
OCHOBY, M3BPLLEHO [e/10 Ce pefyLmpa Ha CTeneH npekpLaja... Mpema Tome KasHa 3aTtBopa

He 6M MOrna Ja ce W3pekHe KOA CMyuyajeBa CTPUKTHE OATOBOPHOCTU.“*® Uy eHrneckoj

cTapuju of HaeeaeHor yspacta. Cya je npumeHuo strict liability 6e3 063vpa Ha TO LWITO je 3aKOHOZaBal|
npeLsuaeo MakcUMasHy KasHy 3aTBopa f0 Ase roguHe. Bug. M. Jefferson /2009/: cTp. 154.

%% Dangerous Drugs Act [1965] je npefs1aeo Aeno 3a Koje je NponmMcaHa KasHa 3aTBopa /0 JeceT roaunHa a
Koje ce cmaTpa AenioM y OAHOCY Ha Koje ce npumetsyje strict liability. VicTo, cTp. 144. AnenaunonHun cyg je y
cnyyajy Champ [1981] 3ak/byuno fa je HeoBnawiheHa Npom3BOArba OMNojHe apore (MapuxyaHe) strict liability
[ENVNKT, NaKo je 3a Aeno ouna npeapuheHa KasHa 4o YeTpHaecT roguHa. Bug. M. Molan, D. Lanser, D. Bloy
/2000/: cTp. 97.

% R. A. Duff /2007a/: cTp. 257.

% Bug. A. Ashworth /2009/: cTp. 164. Bpxoshu cys KaHage je cmaTpao HeycTaBHuM strict liability offences
KOZ, KOjux ce Moxxe n3pehu kasHa 3aTBopa, OCVM YKONMKO NOCTOjU MOTYhHOCT 3a yUMHMOLA Aa JOKaXKe Kako
je npenyseo oarosapajyhe mepe npegoctpoxHoctu. NcTo; A. C. Michaels /2007/: cTp. 225; R. G. Singer
/1989/: cTp. 380. OcvM YKOMMKO 3aKOHOM Huje apyradmje npegsuheHo, npehyTHO je NpaBuio KaHafckor
KpvBUYHOMpaBHOr cucTeMa Aa y obnacTun regulatory offences pasymHa 3abnyga 0 CTBapHUM YMkbeHULaMa
UCK/byuyje oAroBopHocT. Bua. G. L. Peiris/1983/: cTp. 124.

%% M. M. Ahumoswuh /1966/: cTp. 81-82. Mogen Kp1BMYHOT 3aKOHWKA MNaK YHOCW Mano KoHgysuje y 0By
06nacT, jep ¥ NOpeA Tora LITO Haye/NHO He AonyluTa npumeHy strict liability y ogHOCy Ha KpvMBMYHa aena,
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CTPY4YHO] NnTepaTypy CBe Cy 4elhw rnacosu Koju npefpnaxy csofewe strict liability
offences Ha paHr npekpliaja, Te ga je u MOryhHoCT mspuama KasHe 3aTBopa prima facie
jacaH pasnor 3a ogycTajarbe og strict liability. >

[MoHeKaf 1 TexHMKa hopMynuncama ogpeheHor 6uha 1 ynotpeba nojeanHMUX nspasa
MOXE OTKPWUTU MpaBu CTaB 3aKOHOAaBLA Y OAHOCY Ha Cy6jeKTVMBHY CTpaHy gena. MNpw
o4/lyumBamy Aa N Tpeba ofycTaTv 0f mens rea NpeTrnocTaBke OCHOBHM NOMa3HN MeTOof je
je3nyKo Tymayetbe NojMOBa YNOTPeB/bEHNX Y 3aKOHCKOM onucy.>® Tako, rnaron kojum je
ofpefheHa pagta M3BpLUEHa (actus reus) mMoxxe 3axTeBaTu ofrosapajyhv Cy6jeKTMBHM
enemeHT. HNp. gp>karbe (Possession) npema CTaBy CyAoBa MOCTOjU Kao pagra U3BpPLLEHA
camo akKo je y4uMHunaL, CBecTaH (aware) fa Hellto uma y nocegy. CNn4yHoO je 1 Kog n3pasa
[103BONNTM (permitting), Koju MOXe MocTojaTit camo Y3 3Hate (knowledge).**® CynpoTtHo
TOMe, M3pa3 Npoy3pokoBaTu (cause) 06MyHO ynyhyje Ha 3aKk/byyak Aa ce paauv o Aeny Koje
He 3axTeBa mens rea enemeHT;*® y cnyuajy Alphacell v Woodward [1972] thabpuka je
ojrosapana 360r nywTawa OTMAAHMX BOAA Y PEKY MaKO AMPEKTOP W OCTain 3anoc/ieHu
HUCY 3Ha/IM [a je Bofa 3arafeHa, jep Cy cMaTpain Ja HUXOB CUCTEM 3a npeynwhaBare
edmKacHo thyHKLmoHuLwe.*™

Opf 3Hayaja je M T3B. CUCTEMATCKO TyMauyewe; U3NYMTO CMoMUHarbe oapeheHor
M3pasa Koju O3Ha4yaBa HeKU 00K CybjeKTMBHOr enemeHTa (HMp. knowingly) y onucy

nojefiMHNX Aena 1 NponyLTake fa Ce UCTO YYMHM Kof APYrux Aena npeauheHnx uctim

oapen6e Mogena KpuBMYHOP 3aKOHMKa O OArOBOPHOCTY MPUMEkYjY Ce Cam0 Ha AeNUKTe KOjU Cy HUMe
npeasuheHn. 3a KpMBMYHA fAena npeasufeHa HEKUM [Apyrum 3akoHOM strict liability ce usyseTHO Moxe
NMPUMEHNTI YKO/MKO je 3aKOHOAAaBaL, jacHO M3pa3no TakBy Hamepy (8 2.05). R. G. Singer /1989/; cTp. 382.
Takohe, Mogen KprBMYHOT 3aKOHMKa NO3Haje jefaH AenvkT (sexual assault) Kog Kojer ce y 0HOCYy Ha BaXKaH
[eo Henpaea (y3pacT nacuMBHOI Cy0jeKTa) He 3axTeBa HMKakaB 067K Kpusuue (8 213.6[1]). Bug. D. N.
Husak /1995/: cTp. 206.

%7 K. Reid /2008/: cTp. 185; A. Ashworth /2009/: cTp. 170.

%% D. Ormerod /2011/: cTp. 165.

% R. Card /2010/: cTp. 154-155; W. Wilson /2008/: cTp. 156. ¥ cnyuajy James & Son Ltd v Smee [1955] cyz
je cmaTpao fa faBarbe OpyroMe Ha Kopulherwe MOTOPHOP BO3MMa HEMCNPaBHOI KOUYMOHOP MeXaHu3Ma He
npefcrassba strict liability offence, nowTo yunHuWnay Huje 3Hao 3a TakBy OKo/HOCT. Bug. M. Jefferson /2009/:
cTp. 144.

%0 CnnyHo BaXM 1 3a U3pa3 M TUME...“ KOju 3aKOHO/aBaL, KOPUCTW KOZ NOjeAuHUX CyyajeBa 06jeKTUBHNX
YC/I0Ba UHKPUMMHaLMje Y HalleM KPUBUYHOM Mpasy.

L C. M. V. Clarkson, H. M. Keating, S. R. Cunningham /2010/: cTp. 213.
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3aKOHOM, MOXe 3HaYMTM fa Ce y TOM Apyrom ciyuyajy He Tpaxu kpusnua.®? Vnak, npema
MPEeTEXHOM CTaBy MOJepHe rnpakce, Kopuwhete TakBe 3aKOHOLABHE TEXHUKE He
npefcTaB/ba [OBO/baH OCHOB 3a MpuUMeHy strict liability, ocum ako je jacHO pga je
3aKOHO/aBal, HacTojao fa CTBOPY jeflaH KOXepeHTaH CUCTEM HOPMW, Kaja ce onpasfaHo
MOXe CMaTpaTi [a 'y OAHOCY Ha fena rae Huje U3PUYMTO HarnaweH cy6jeKTUBHU eneMeHT
He BaXXK1 mens rea npeTtnocraBka. Takas npumMep npyxa seh HaBefeHN Sexual Offences Act
[2003], koju y ofHOCY Ha 06/IMKe KPUBMYHMX fena Kafa Cce Kao nacvBHU CybjeKT jaB/ba
nuue mnahe of TPUHAECT rofuHa He 3axTeBa OArosapajyhu 06/MK KpuBULE, LWITO MHaYe
YMHW Y OCTa/IMM CNy4ajeBrMa, Mna ce TO CXBaTa Kao HeBOCMMUC/IEH 3HaK 03aKOmetba Strict

liability.%%

3. Strict liability n npeTnoctaBka HEBUHOCTU

CHaxxHa nHauumja aa ce pagm o 4eny Koje nosnaym npumeHy strict liability noctoju
y CuTyaumju Kaja 3akoH npeasuha Heku nocebaH OCHOB UCK/byderba KPUBWMYHOT fena
(non-negligence), Koju 6y 6Mo HeroTpebaH YKOAMKO 6M ce 3a [eno 3axTeBao A0Ka3
Cy6jeKTVUBHOT eneMeHTa y OfHOCY Ha CBe AenoBe actus reus-a.* Peu je o ocHoBY Kkoju je
TMNM4yaH 3a strict liability offences n koju ce yecto o3Havasa Kao due diligence defence
(KOju UCK/by4yje U HexaTHY OArOBOPHOCT), CXOAHO KOMe KPUBUYHO Aeno Hehe mocTojaTtu
aK0 YUYMHWNAL, HAKAKO HUje Morao Aa U3berHe BpLUeHe Aena, Tj. YKOAMKO je MOLUTOBao
3axTeBe OpVXX/BMBOCTU W MPeay3e0 CBe pa3yMHe Mepe Yy npasuy CrnpedvaBara HacTyrnakwa
nocneguue, jep ce y TOM C/ayyajy He Moxe pehy fa yumHMAal YUMHW HELITO
npotnBnpasHo.’® MHOMM 3aKOHM [JOHECeHW Y MOCNefrwe BPEME W3PUYNTOM HOPMOM
npeasuhajy osaj ocHoB. Hnp. Misuse of Drugs Act [1971] nHKpuMWHWLLIE HeoBfalheHo

Ap>Xarbe 0nojHe apore, ann npeasuha ga feno Hehe NOCTojaTv ako yYMHWUNAL, HUje 3Hao,

802 R. Card /2010/: cTp. 157.

%3 Byp. A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 185.
804 M. Jefferson /2009/: cTp. 145.

895 W, Wilson /2008/: cTp. 158-159.
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HWTW je MOTao 3HaTV fa je MaTepuja Kojy UMa y noceqy onojHa gpora.®® Srict liability y
OBOM CMMC/ly CTBapa 060pvBY MpaBHY MPeTNnoCTaBKy — [OKa30M actus reus efieMeHTa
MpeTnocTae/ba Ce KpuBWLA, &l Ta MPeTrnocTaBka MOXe OUTWM WUCK/by4yeHa YKOMMKO
YUMHWUaL, AOKaxKe fJa Huje Kpue. Mpema paHujem 3akoHy u3 1964. rof. o4roBOPHOCT 3a
HeoBnawheHo [pXate OMojHe apore 6una je anconyTHa, jep YYMHWnaL, YOMWITe Huje
Mopao 3HaTW ga y nocefy vMMma OMOjHY APOry, HUTW je HeOTKIOHWUBa CTBapHa 3abnyaa
Morna 6uTn ussmrasajyhu pasnor.®®’ Ha Taj HaumH je y6naxeHa 6UTHa HeraTyBHa o4/MKa
0BOr 06/1MKa OArOBOPHOCTY, [a Ce KPMBMYHA Ka3Ha MpuMeryje N Ha OHOr KO Huje KpuB,
Mako GaLl 360r Te YMHEHULIE NOjeanHM ayTopu TBPAE Aa NOCTOju CyMiba y norneay Tora
MOTY NN Ce TaKBM [ENVKTW CMaTpaTh UCTUHCKMM strict liability genmktma.®® Oso
npaBuno je y [yXY EBPOKOHTMHEHTA/IHOr Yyyewa O O00jeKTMBHOj CTpaHW Hexata -—
noctynawe Yy CKnagy ca CTaHAapLoM MOHawawa Yy AaTuMm npuivkama WCK/bydyje
MPOTUBMPABHOCT MOHallakwa (Henpaso), 3060r Yera ce YYMHMUOLY Mocneauua He MOXe HU
Cy6jeKTMBHO ypayyHaTW. LleHTpanHa oanvka oBor ocHoBa (defence) je umwbeHuua ga je
TEepeT 0Kasa Ha ONTYXXeHOM, Tj. fa 61 n3berao ocyfy yuvmHunay, je Ay>KaH fa onpasfa CBoj
noctynak.®® Ynpaso je Ta okonHOCT 0TBOpPWia pacnpasy Yy MOrMedy NuTara fa /n ce Ha
Taj HauMH YrpoXkaBa OCTBapviBakbe Ba&KHOI MPOLECHOr npasuia MpPeTrnocTaB/beHe

HeBuHocT,*'? jep ce TWMe unak oacTyna of (yHAaMeHTaHOr MpaBuna fa TY>Kunauka

8% Food Safety Act [1990] Takofie npeasuha 3a YMTaB HU3 KPUBMYHMX Aena noceGaH OCHOB WCK/byuerba
OArOBOPHOCTM Y Cryyajy AO0Kasa [a je yurHWiaL, NoLITOBA0 3aKOHe AY)XKHe NaXKrbe W UCMO/bUO afeKBaTHY
6pwxsbmBocT. A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 185.

%7 R. A. Duff /2007b/: Strict Liability, Legal Presumptions and the Presumption of Innocence, in: Appraising
Strict Liability (ed. A. P. Simester), Oxford, cTp. 126.

% By, A. Ashworth /2009/: cTp. 160.

89 T3p. halfway house approach — 360r Tora LUTO je 0Baj MPUCTYN Herfe U3Mehy HexaTHOr fgena (Ko Kora
TyXunay Tpeba ga AOKaKe Aa YYMHMMAL, HMje NOLUTOBao 3axTeBe Opwxk/bmBOCTM) W strict liability. L. L.
Levenson /1992-1993/: cTp. 438.

60 y CA[ ce npes BpxoBHMM CyOM OTBOPWIO W MUTarme YCTAaBHOCTW MpebauyBarba TepeTa oKasa Ha
yuuHuoua y matepuju ogbpaHe (defence) y noctynky. Y cnydajy Patterson v. New York [1977] yuuHunay, je
OMTYXXEH 3a TELIKO yOMCTBO, ann 61 oNTyx6a Npema 3akoHy ApXase Hbyjopk 6una npenHavyeHa Ha 06UYHO
ybyCTBO YKOMMKO YUMHWMAL, AOKaXe f[a je NWLIere >XKMBOTa ApYrora YYMHUO Y CTawy MOTMAyHOr
emMoLMoHaHor pacTpojcTea (extreme emotional disturbance). YunHunay, je TBpAMO Aa je 0BO npebaLuBarbe
TepeTa AoKasuBara Y CynpoTHOCTU ca YCTaBOM, ann je BpXoBHU cya 046v0 0Be TBpAHe, bpaHehn CBOj CTaB
npas/berbeM KBanMTaTUBHE pasnvke M3Mefly OKO/IHOCTU KOje NpeAcTas/bajy efleMeHTe KpPUBWMYHOT fena u
OKO/THOCTW KOje npeAcTaB/bajy AOKa3 Kakee 0AbpaHe y NOCTYNKy. TepeT Aokasa ce y APYrom crydajy Moxe
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cTpaHa Tpeba fa fokaxe cee enemeHTe dena.®™ To je nuTarme HapounTo A06WUNO Ha
3Hauyajy ycBajaweM 3akoHa 0 /byackum npasmmMa (Human Rights Act) 1998. roa. kojum je,
Kao LWTO je Hanpefd HasefeHO, EBponcka KOHBeHLUMja 3a 3aWTWUTY JbYACKUX MNpasa U
OCHOBHUX /106042 nocTasia n3sop rnpasa y EHrneckoj. Y TomM CM1C/y NocTas/ba Ce NuUTame
fa M ce y mpakcu W npasuavMa Koja perynuiwly matepujy strict liability HewTo
MPOMEHW/IO Y HacTojawVMa fa Ce M eHr/IECKO NPaBO MHTErpuLle y CUCTeM MOCTaB/beH
EBponckom koHBeHLujom.®? Mako 6u ce unaH 6. cTas 2. EBPOMNCKe KOHBEHLMje, KOjUM je
3ajemMyeHa MpeTnocTaBka HEBMHOCTW, MOTao CXBAaTUTW M Tako [a Mma 3a Lub 3alUTUTY Of,
HenpasefHe MPUMeHe (NOLLEer) KPMBMYHOIP NpaBa, Y C/yyajeBMMa Koju 6u mMornm 6utu
O3HayeHN Kao ekcTpeMHa (opma strict liability (ogroBopHocT Koja 6u morna 6uTK
ycrnocTaB/beHa 6e3 [oKa3a actus reus-a U mens rea-e) unak je Bnagajyhm crtas ga ce
HaBefleHa rapaHTuja OfHOCU Ha TO [a eflEMEHTW KaXHUBOTr fena Mopajy Uty fokasaHu y
CKnafy ca 3aKOHOM, a He M Ha TO KakBW Cy TV eneMeHTH (KOMMKO je MpaBUYHO MaTepujasiHo
NpaBo Koje je NpUMereH0 Y KOHKPETHOM cnyuajy).®

EHrneckn cyfosv yrnaBHoOM cMatpajy fa nprvMeHa rope HaseLeHOr OCHOBa, Kao U
yonuwite npasHe urype strict liability, He npefAcTaB/ba NOBPeAY peneBaHTUX MPOLECHUX
rapaHTumja. lMonasHn 0CHOB 3a OBaKBO 3aK/byuMBatbe Cy[0BWN 06MYHO NpoHanase y cryyajy
Salabiaku v France [1988] v opgnyke EBpornckor cyga 3a /byAcka Mpasa, Koju je
pasmatpajyhu OBO NuTake, 3aK/byyno [a [pXKaBe YroBopHMLUE MOry nog ogpeheHum

YCMOBAMA CMATpaTV KaXMBAM W OHe pafie Koje HUcy o6yxBaheHe HEKUM O0BGIMKOM

npebaunTn Ha yunHuoua 6e3 60jasHu fa he TUMe GUTU YrPOXEHO HEKO Of, HeroBUX NPoLECHUX npasa. Bug,.
R. M. Perkins /1983/: cTp. 1068.

1 D, Ormerod /2011/: cTp. 181. Pasnor 360r Kora ce NpeTnocTaBka HEBUHOCTM MOLUTYje Y TOj Mepu y
aHr10CaKCOHCKOM KPMBMYHOM MNpaBy Tako fa Cce cmartpa (pyHAameHTanHMM MpaBwuioM objallmasa ce
OCHOBHOM MAEjOM fa je 3a KPUBMUYHOMPaBHM CUCTEM W APYLUTBO Y LENNHM 60O/be Aa KpWBaL, M36erHe KasHy
Hero Ja HeBWH Oypae HenpaBeAHo ocyheH. V. Tadros, S. Tierney /2004/: The Presumption of Innocence and
the Human Rights Act, The Modern Law Review, Ne 3, cTp. 402. ¥ cknafy ca OBUM NpaBUIOM YUYMHUAAL, Ce
CMaTpa HEBMHMM CBE A0K Ce He [JOKaXe fa je YY4MHUO [AeSi0 Koje My Ce CTaB/ba Ha TepeT. OCHOBHM NpUHLMN
je v MpeumnsHuje perynmcaH, jep ce us wera U3BOAM KOHKPETHUjE NPaBMIO O TEPETY [OKa3a, CXOAHO KOME je
Ty)XXunay, Ay>KaH fa JOKaxe CBe 06jeKTUBHE 1 CYOjeKTUBHE efleMeHTe Aena, v TO BaH pasymHe CyMie. McTo,
cTp. 402-408.

612 NaKo TakaB 3aK/byuak HUje HEMOjM/LUB, HAMBHO je MPeTnocTaBuTK Aa he NpuMeHa EBpONcKe KOHBEHLMje,
Kao mocneamua 3HavajHMjer MoLUTOBama JbYACKMX NpaBa, 03HauUMTM Kpaj KoHuenTa strict liability. G. R.
Sullivan /2007/: cTp. 201.

3 eTo, cTp. 211-212.
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kpueuue.®™ Bnagajyhe je MuLi/bere Aa npumena strict liability He npeacTasma nospeay
ynaHa 6. EBponcke KOHBEHUMje, jep oapende oBOr ynaHa 06e36€ehyjy npoLecHe rapaHTuje
npaBuyHOr cyherba Koje ce He OfjHOCe Ha KBanuTeT MaTepujanHor npasa.’™ To je pesyntar
KMaCM4HOr MpucTyna npemMa KOMe MNPeTnocTaBka HeBMHOCTM cama Mo cebu He AoTuue
Ba/baHOCT (MCMpPaBHOCT) MaTepujaiHONpPaBHMX npasuna. Lin/b 0BOr npasuia je fa 3awtuTu
yumHMoua of ob6aBese [a [oKa3yje CBOjy HEBMHOCT, Tj. Aa je Ha TYXXMOLY Kao NpoLEeCHOM
CybjeKTy fAa [OKaKe CBe enemeHTe fena, 6e3 063Mpa Ha TO KakBa je cagpXuHa Tux
enemeHata.®®® Vctn cta je 3ayseo u OkpyxHu cyg (Divisional court) y cnyuajy
Barnfather v Islington Educational Authority [2003] TBpAHOM fAa NpeTnocTaBka HEBMHOCTU
13 unaHa 6. ctaB 2. EBporcke KOHBeHUMje He HaMehe HKaKBa OrpaHmnyera 3aKOHO4aBLYy Y
npeaguiary strict liability offences.®'’ Mocneara noTepaa oBor MpUCTyna AoLLa je 0f
cTpaHe [loma nopgosa y cny4ajy G [2008] y Kome je jeAHOrNacHO 04/1y4eHO Aa CUI0Bake
nuua mnaher of TPUHAeCT roAuHa, Koje ce cmatpa strict liability genvkrtom y ogHocy Ha
y3pacT nacvBHOr Ccy6jekta, He nMpeAcTas/ba MOBpPedy Mpasuia qep MOCTynka u

npeTnocTaske HeBUHOCTY.®® Y nosaguHu oBor npo6nema Kpuje ce He CaMo OArOBOP Ha

614 M. Jefferson /2009/: cTp. 135. Bug. V. Tadros, S. Tierney /2004/: cTp. 423. Y ®paHLYCKOj je 0Ba 0AnyKa
EBponckor cyfa npoTymayeHa Ha Apyradnjyu HauwvH, jep Ce HeH UCXO[ LUMpe cXBaTa — Kao OrpaHnyaBare 1
nosba OArOBOpPHOCTM 6e3 Kpueuue. Bug. J. R. Spencer, A. Pedain /2007/: Approaches to Strict and
Constructive Liability in Continental Criminal Law, in: Appraising Strict Liability (ed. A. P. Simester),
Oxford, cTp. 269.

613 MpeTnocTaBka HEBUHOCTY Y CBOM 3Haueky He M3paxkaBa 3axTeB [a KPWBMLA MOpa Ja Ce OJHOCU Ha CBe
acriekTe matepujanHor efnemMeHTa KpusuuHor gena. R. A. Duff /2007b/: ctp. 133. lNpema peunma jegHor
ayTopa, YMmeHMUa je ga cy npaBHUUM, Hapouuto y CA/] BulIe 3aMHTEPecOBaHM 3a KPUBUYHOMPOLIECHE
YCTaHOBe M fja Ce MOLUTOBaHE /bYACKMX MpaBa NocMaTpa fnpe CBeray CBET/ly nMpaBu/ia koja Tpeba ga 0besbefe
thep cyhere 1 eKOHOMMYaH MOCTyNak, Te MpaBmia Koja ce OfHOCe Ha fuLLeHke cnobode u Cn. AOK je faneko
Matba MaXHa MOKIOKEHa MaTepUjaTHOMPaBHUM UHCTUTYTUMA WU HUXO0BOj CYLUTUHCKO] Ba/baHOCTU, Kao U
YCKnaheHOCTN ca HEKUM OCHOBHWUM LMBUAM3aLMjCKUM gocTurHyhumva. Bua. G. P. Fletcher /1971/: cTtp. 436-
437.

616 Ha oBaj KnacMuHW NOrNef ce HafoBesyje KPUTKKA NOjeAuHUX ayTopa Koju TBPAe Aa Takas (hOpMasHu
MPUCTYN He rapaHTyje rpahaHuMa WCTUHCKY 3allTUTY 0f HeomnpaBAaHe OCyAe, jep 3aKOHOAABaL, MOXeE TaKo
onucaTn MHKPUMWHaUM]y Aa NPaKTWYHKM 3Hayaj NpeTnocTaBKe HEBMHOCTWM M3rybu cBaky CHary. Bua. V.
Tadros, S. Tierney /2004/: cTp. 407.

617 S, E. Salako /2006/: Strict Criminal Liability: A Violation of the Convention?, The Journal of Criminal
Law, Ne 6, cTp. 537.

618 R. Card /2010/: cTp. 143-144. Vinak, Heku ayTopu cmaTpajy Aa ycTaHosa strict liability npeactasma
noBpedy NPeTrnocTaBKe HeBMHOCTW. Tako, Npema jefJHOM CXBaTawy, NPETNOCTaBKy HEBUHOCTW CYLUTUHCKM
noepefyje He caMo 3aKOH KOju ycnocTae/ba OArOBOPHOCT 6e3 KpuBuue, Beh M 3aKOHCKa pellera Koja
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nUTawe fga nu je npaBHa urypa strict liability cywTMHCKM nNpuxBaT/bMB 06/IMK
O/[lIrOBOPHOCTK, BEh 1 fa NN je eHO 06/MYje y CKagy ca HopMamMa HajBuULLIE NPaBHE CHare
Y jefHOM [p>KaBHO-MPaBHOM MOPETKY. JeHO Of K/bYYHWUX NTara Be3aHMX 3a 0BY MpaBHY
YCTaHOBY Y aMepUYKOM Mnpasy OAHOCK Ce Ha TO Aa i je strict liability KOHCTpyKUMja KojoMm
Ce eBEHTya/IHO KpLue ogpeheHn yctaBHW npuHuunu. CnvyHa je n pacnpasa Koja ce y
EHrneckoj Boan o carnacHoctu strict liability ca ogpen6ama EBponcke KOHBeHLMje, Koja
6M y TOM KOHTEKCTY Y OAHOCY Ha EHrMiecky MMana KapakTep ycTaBHOP AoKymeHTa.®
HecrnopHo je fa je npaBHa cHara EBpPONCKe KOHBeHLMje Yy OLHOCY Ha eHI/IECKO YHYTpaLLkhbe
npaBo crabuja Hero rnpaeHa CHara ycrasa y OAHOCY Ha 3akoHogascTBo y CA/[. C jeaHe
CTpaHe, y CKnafy ca npaBWIOM CYLCKe KOHTpone yctaBHocTM Yy CA/LL, 3aKOH KOju Huje y
CK/Magy ca yCcTaBOM Kao HajBULLIUM MNpaBHWM akToM, He Baxu. C Apyre cTpaHe, Mako
npasvna n3 EBPOMCKe KOHBEHLMje HayeNHO MMajy MpefaHoCT Yy OLHOCY Ha npasuna

% 11 OCHOBHO 3aKOHOAABCTBO Y EHrneckoj Tpeba ga 6ype

common law n equity law,*
TyMaueHo Tako fja npasina EBPoncke KoHBeHLMje He 6yay nospehjeHa, CTBAPHO NPBEHCTBO

Mnak uma fomahe (yHyTpaLme) npaso.®* Mpemga cy y HayLy NpUCYTHU MOKYLLaju Aa ce

npebalyjy TepeT AoKasmBakba Ha OKpuB/beHor. Strict liability n KoHUenT koju npebalyje TepeT AOKa3MBatba
Ha OKPUB/LEHOT Ce (DYHKLMOHANHO CTaB/bajy Y UCTY paBaH. Bua. P. Roberts /2007/: ctp. 155-156. [a 06nmuje
ycTaHoBe strict liability y nojeguHum acnekTuma npeAcTas/ba NOBPeAy NPeTNOCTaBKe HEBUHOCTY CMaTpajy U
apyru aytopu. Bug. A. Paisez /1998/: cTp. 409-42; V. Tadros, S. Tierney /2004/: cTp. 422-424.

%1% youeHo je 1 ga 61 nocTojeha npakca Morna Aa Aohe y cyko6 ca npasuaMa EBpomncke KoHBeHLyje. Kao
npaea Koja cy 3ajemueHa EBPONCKOM KOHBEHLIMjOM Koja 61 eBeHTyanHo Morna Aa 6yay nospeheHa yKONMKo
Ce OcTaHe Mpu Cafallhb0j MPaKCK EHINECKMX CYA0Ba Hajuellne ce, OCMM MpaBa Ha MpaBUYHO U ep cyhere,
Kao ¥ MpaBo Aa Ce KpMBMLA HEe NPeTrocTaB/ba, HaBOAe OHa M3 YnaHa 8. (NMpaBO Ha MOLUTOBaE MPUBATHOT U
MopoANYHOr XMBOTa). Mpema pellewy EHrIecKor npaBa KPMBMYHO Aeno je 06/byba ca fMLUEM Koje Huje
HaBPLUMAO LlecHaecT roamHa. Cee go 2003. rof. kaja je yCBOjeH HOBW 3aKOH, U M3y3umajyhn yumHuoue
mnafhe of ABafeceT WM YeTUPU roAuHE, HUje Ce Tpaxmna KpyBMLAa Yy OAHOCY Ha Y3pacT MacuBHOT CybjeKTa.
HoBvM 3aKOHOM je npeaBuieH HexaT Kao 06/IMK KPMBMLIE, OCUM aKo je MacuBHWU CybjekT mnafu of TpUHaecT
roguHa, kaga Baxu strict liability; Education Act [1996] je jow jeaaH 3aKOH Koju 61 Morao gay jeffHoM CBOM
Jeny 3Hauu noBpefy OBOr 4iaHa EBpOMCKe KOHBEHUMje. YKONMKO fAeTe LWKOCKOTP y3pacTa 6e3 Hekor
Hen3beXKHOr pasfora He Moxaha PefoBHO LLUKO/Y, 3a TO OArOBapa POAMTE/b, YaK MaKO HMje 3Hao 3a Ty
OKOMIHOCT. [lodylle, 3a 0Baj AENUKT je MnpedsuheHa camoO HOBYaHa KasHa M TELWKO ce Moxe pehu ga
npeLcTas/ba UCTUHCKO KPUMUHAHO NMoHallawe. Buie o Tome Bug. A. C. Michaels /2007/: cTp. 232-235.

20 Equity law npegcTaB/ba KOHKypeHTaH cucTeM common law-y, KOju cagpXu HOpMe Koje Cy HacTane
oAnykama noce6Hor cyga — Cyga kaHuenapmje (Court of Chancery) n Koje cy yonaxune purigHocT common
law npasuna. Bug. b. M. KowyTtuh /2008/: cTp. 156-158.

621 A C. Michaels /2007/: cTp. 227.
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nocTaBW MPUHLMA KOju 61 oapeano rpaHuLie strict liability nog kanom ycTtasa,®? BpxosHu
cys CAL je on6vo pa onvie Te yCTaBHEe rpaHuue, OCMM LUTO je Y HEKONMKO Haspara
MHCUCTMPAO Ha TOME [a HeKakBMX OMWTMX YCTaBHWUX Mperpeka KOHUeNTy strict liability
Hema.’?® CBe TO je HaBeno Heke ayTope Ja UPOHMYHO MPUMeTe Kako ,Mens rea, OCUM

MnoHeka/, Huje 06aBe3aH (ycTaBoM npeasuiieH) YCnos oArosopHocTy.“%%*

4. Strict liability n o0CHOBM UCK/by4Yera NoCTojaka KPUBUYHOT Aena

Kao wTto je Beh HaBegeHo, strict liability Tpeba pasnukoBaTu 0f anconyTHe
ogrosopHocTu (absolute liability) kKoja npeacTaB/ba npaBy 06jeKTUBHY OArOBOPHOCT, jep
yak He fonyLwiTa HU MOrYhHOCT MPMMEHe HEKOT OCHOBA UCK/by4era NocTojakba KPUBMYHOT
aena. CynpoTHo, strict liability Hehe goBecTv Ao ocyzde YKO/IMKO CYy UCMYHEHW YCNOBU 3a

Herauwjy Hempasa U KpusuLe.®® HecrnopHo je a Aeno y o4HOCY Ha Koje ce mpuMerbyje

622 'y amMepruKoj HayL Ce MOTy CPecTW HacTojara fa Ce 0Apeau KpUTEPWjyM 3a OLeHY YCTaBHOCTM MpaBHe
turype strict liability. MNMpema cTaBy Hekux ayTopa OCHOBHW KPWUTEPUjyM Ce MOXEe CBeCTUM Ha cnegehe
npasuno (consitutional innocence): strict liability ce NpoTnBM ycTaBy y OHOM CNyYajy Kaga, HaKOH LITO ce U3
ornuca Aena M3oCTaBy eNleMeHT y OAHOCY Ha KOju ce npumekbyje strict liability, npeoctanun enemeHTV Henpaea
caMun He 61 mMornm fga 6yay [OBO/baH OCHOB 3a KasHy. nak, 0Baj NpUHLMN HeMa 06aBe3Hy CHary, Tj. Huje
YCTONMYEH Kao 06aBe3yjyhe npaBHO NpaBwuso, Beh je caMo TeOpWjCKM MyTOKa3 Yy pellaBaky OBOr npobnema.
Jonywe, thegepasiHn Cyf0BM CyoueHm ca aa Moryha 3Hauera HEKOT 3aKOHCKOT peLletba M3abpahe jegHoO ako
nocToju 036ubHa BeposaTHoha fa he 3aKOH GUTW NPOTMBAH YCTaBy YKOMMKO Ce Of/ly4ye 3a Apyro moryhe
3Hauvewe. OBO MHTeprpeTaTMBHO Npasuno (constitutional doubt) urpa Benuky ynory y obnactu strict liability
offences, nowTo ce cnopHa nNuTawa yobuyajeHO MojaB/byjy OHAA Kafa je 3aKOHOAaBal, HEM Y OfHOCY Ha
Cy6jeKTMBHM YCMIOB OArOBOPHOCTU. Y O4/lyumBatby O OBOM MWTakby Ha HMBOY CaBE3HOI 3aKOHOAABCTBA
BpXx0oBHY cyf HWjeJHOM Huje NCKOPMCTUNO OBnalherbe Aa CMOPHM 3aKOH CTaBW BaH CHare. YMecTo Tora, kKaja
je oTBOpeHO nuTame fda v strict liability noBpehyje ycTaB, cyp je 3aK/byymBao Aa 3akOH Yy TOM Crydajy
yonwTe He npeasuha strict liability. NcTo, cTp. 221-222, 227-228. BpX0OBHW Cy[, je UMNaK Yy HEKOMMKO
HaBpaTta MporiacMo HeycTaBHUM 3aKOHE KOjuMa Ce MpaBo Ha KaXKkaBake HemnpasefHo npowmpyje. Bug. R.
M. Perkins /1983/: cTp. 1070-1072. CM4HO OBOM je MEPUSIO KOje Ce Y €BPOKOHTUHEHTA/IHOM KPUBUYHOM
npaBy Yy3¥Ma Kao OCHOBHM HauyMH 3a pas3/IMKOBarbe MpaBMX Of HenpaBux O0O6jeKTMBHUX YCN0Ba
UHKpUMUHauuje. Bug. 3. CtojaHoBuh /2014/: cTp. 129-130.

%23 Mpema cTaBy BpxosHor cyga CAJ] KpMBMYHA Aena y OfHOCY Ha Koja ce mpumetbyje strict liability Hucy
per se'y cynpoTHocTy ca yctasom. W. R. LaFave, A. W. Scott /1986/: cTp. 246; R. W. Thomas /2012/: cTp.
655.

624 A. C. Michaels/2007/: cTp. 223.

2 MojeguHu ayTopu y cnyuajy npuxsaTara KakBOI [0Ka3a KOjUi 6M Yy MOTMYHOCTU HErupao KpuBuLy
yunmHMoua ymecto umspasa strict liability ynotpe6rbaBajy TepmuH strict criminal responsibility, gok npsu
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strict liability Hehe nocTojaTn ako yuMHMOYeBa pajtba KOjOM je OCTBapuo 0O0jeKTUBHM
efIEMEHT KPUBUYHOT [efna He MpefcTaB/ba BO/bHO MOHALAke; Yy TakBOM Clyyajy Huje

0CTBapeH actus reus, Tj. cMaTpa ce Ja Hema Hu Herpasa.®®

MehyTum, 3a pa3nuky og due
diligence ocHoBa, y nuTepaTypy Kao W Yy Mpakcy Hema jeAVHCTBEHOr cTaBa Yy nornegy
MOryhHOCTM MprMeHe OcTa/iMxX OCHOoBa. HayenHo, common law OCHOBM Kao LITO Cy
npuHyga (dures), HyHa opb6paHa (self-defence), kpajwba Hyxga (necessity) mory
NCK/bYUUTU MOCTOjare Aena 6e3 063vpa Ha npumeny strict liability.®*” Cutyauuja je vunax

Matbe jacHa Kafa je y nuTawy HeypadyH/buBoCT (insanity).®?®

Y npuHuMny, n oBaj OCHOB
On ce Morao NPUMEHUTU, ann y NpakcK MocToje M TakBU NPUMEPKU Y Kojuma cy CyAoBwu
NCK/byumBaI MOryhHOCT Mo3uBarba Ha 0Baj OCHOB, Y3 apryMeHT fa Ce HeypayyH/bMBOCT
MOXe MPUMEHNTM jeAMHO KOJ, Aena Koja 3axTeBajy mens rea enemenT.®” Y cnyuajy DPP v
H [1997] cys je cmMaTpao Aa BOXHa MOTOPHOr BO3W/a Y CTawy NujaHCTBa NpescTaB/ba
[leNo y OfHOCY Ha Koje ce npumenyje strict liability n kog kora ce yymHunay He MOXe
MO3NBaTM Ha HeypauyH/bMBOCT, jep ce 3a NocTojare Aena Kpusmua u He Tpaxiu.**° Osakas
CTaB je Of CTpaHe HeKMxX ayTopa OnpaBAaHO OLeHeH NOrpeLHMM, ¢ 063MpoM Ha To Ja 'y
ofjHocy Ha strict liability offences mopa noctojatm Heku 067K KpuBuLe, nNa je

HeCXBaT/bMBO 3aLLTO HeypayyH/LUBOCT He MOXe NPeACcTaB/baTl peneBaHTaH ocHoB.®

nojam KOpMCTe caMo 3a OHaj 06/IMK 04r0BOPHOCTYM KOjU He MOXe 6UTU HerMpaH HEKMM OCHOBOM UCK/by4erba
Kpmeuue. Bua. R. A. Duff /2007a/: cTp. 233.

626 M. Budd, A. Lynch /1978/: Voluntariness, Causation and Strict Liability, The Criminal Law Review, cTp.
75; L. L. Levenson /1992-1993/: cTp. 430-431.

827 A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: ctp. 186; D. Ormerod /2011/: cTp. 177.
%28 |1 y neny aHrnocakcoHCKe KpUBMYHOMpPaBHE JOKTPUHE Mpasu Ce pa3nnka usmehy ocHosa (defences) koju
ornpasAaBajy feno (kafa He MOCTOjM HeMpaBOo) M OHUX KOjU U3BMHABAjY yumHMoLA (Kafa ce cMaTpa fa My ce
[eno He MOXe Cy6jeKTUBHO ypadyHaTW YMpKOC NOCTOjakby Henpasa). V3pakeHo je MULLbeHe Aa Y OJHOCY Ha
ycTaHoBy strict liability gonase y 063up camo OHM OCHOBM KOjWU Herupajy Henpaso, JOK 61 oTnana npumMeHa
OCHOBA KOj¥ UCK/bYUYjy CYOjEKTUBHU €NEMEHT, jep Ce Mens rea n MHade He TPaXw 3a NocTojare Aena. Bup.
C. M. V. Clarkson, H. M. Keating, S. R. Cunningham /2010/: cTp. 222.

29 F B, Sayre/1933/: cTp. 83.

830 A, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 186.

! YeTo, cTp. 187.

163



5. OnpaBare N KpUTMKa yctaHoBe strict liability

Beh feueHnjama ce y eHrneckoj CTPY4YHOj jaBHOCTM BOAM XMBa pacrpasa He camo O
pasfnosvmMa Koju cy ycnoBuam nojaBy yctaHoBe strict liability u mepunuma penesaHTUM 3a
beHY npuMeHy, Beh M Yy O4HOCY Ha LEHTPaIHO NWTawe fa /i je oBakaB 006/MK
(06jeKTMBHE) OA4rOBOPHOCTU CYLITUHCKW onpaBdaH. [loTpeba pa ce ogpeheHUM
APYLUTBEHUM BPeAHOCTMMA NPYXXU eUKacHMja KPMBMYHOMPABHA 3alUTHTa HE MOXE cama
no cebu npeAcTaB/baTu JOBO/bAH apryMeHT 3a O4ycTajakbe Of HEeKMX OMwTUX TeKOBMHa
Koje Cy pesynrtar Ayror WCTOPUJCKOr pa3Boja M HacTojawa fJa Ce M3rpagn XymaHuju
APXXaBHW MexaHu3am y 6opbu nNpoTMB KpMMUHanuTeTa. Mako (genmmmnyHo) 6asmpaHa Ha
nheju OAroBOPHOCTM 3a Camo MPOY3POKOBaHe, OBa YCTaHOBa He MOXe OWUTW ornpasjaHa
MCK/bYUMBO CTaBOM [a je HEBPeAHOCT MOCNeuLLEe UCK/bYUMB Passior 3a teHy NpumMeHy. To
61 3HauUNIO Aa Ce KPUBUYHO MPaBO BPaTW/IO Y BPEME Kafa ce 0 CYOjeKTUBHO] YCMEPEHOCTH
LUTETHNKOBE pafikbe HWje BOAMIO payvyHa. lNMpuxsatare YTUINTAPUCTUUKMX CTABOBA KOju
OCHOBHOM (DYHKLMjOM KPMBMYHOI MpaBa cMmatpajy cy3bujare ofpeheHnx nocebHo
onacHUX padkn He 6u cmeno ga fgohe y CyKob6 ca HEKUM TEeMEe/bHUM MOpaHUM
BpeAHOCTMMA. 1ako ce Kao OCHOBHY aprymeHT y oabpaHn nHcTuTyTa strict liability nctmue
[pYLUTBEHA HEONXOLHOCT 3abpaHe MojefUHMX paftbWl KOje LUTeTe jaBHOM WHTEpecy U
onwTem Jobpy, Unak ce rnocras/ba NUTamwe Aa v je npaBefHO OCTBapuvBaTU eUKacHUjy
KPMBUYHOMNPAaBHY 3alUTUTY MO CBaKy LieHy 1 6e3 063upa He Cy6jeKTUBHM OAHOC YYMHMOLA
npema feny. MNpemga je Ta4yHO ga y o6aB/batby OfpPeReHNX PUUYHUX LelaTHOCTK, Mpe
cBera y 0611acTvi MHAYCTPUjCKE NPOMN3BOAH-E, Tpeba 3axTeBaTu CTPOre CTaHapAe Naxbe u
npegysvMare 0fArosapajyhvx npeBeHTUBHUX Mepa Kako 6v ce ocurypasno cripeyaBare

HaCTynarba LUTETHUX nocneanua,® TakaB apryMeHT vnak M30710BaHO Y3eB Huje 40BO/baH

832 06uuHO ce ncTnue ga strict liability Moxe 6UTU OMpaBaaH BUA pellaBakba OHWUX Cyuajesa y KojuMa je
HY>XHO 00e36eaMT etimkacHy MPUMeEHY MpaBHMX MPOMMCa, a TUYY Ce aKTMBHOCTM KOje CTBapajy 3HauajHy
OMacHOCT 3a jaBHY 6e36eHOCT, 34paB/be /byan (HapoUMTO ako MX MoKpehe MOTUB 3a CTULAHEM NPOGnTa) 1
rAe ocyda He 3Haun 036M/bHY MOpanHy 1 ApywTBeHy cturmy. R. A. Duff /2007a/; cTp. 128.
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[a OnpaBfa MpVWMeHy OAroBOPHOCTM 3a caMo npoyspokoBawe.’®  Noayuie, Huje

NCK/bYYEHO HW Y OHWM CnydvajeBMMa rae ce npumerbyje strict liability ga y KOHKpeTHOM
npumepy ocyga 6yde onpasgaHa — Moryhe je ga je yumHunay, umao Cy6jeKTUBHU OfHOC
npeMa enemMeHTy Henpasa Y OAHOCY Ha KOjW Ce He 3axTeBa YC/I0B KpUBULE, Ma ce npema
TOMe He MOXe FOBOPUTW O HeompaBAaHOj NpuMeHM KasHe.®** Ho, cBakako ga M3010BaH
npurmMep onpasjaHe oCyfe Y jeAHOM Cy4ajy He MOXKe [ja Onpasga SIoruKy YniTaBe yCTaHOBe
strict liability.%*

Y Teopuju ce uMHe MOKyLIajX fJa Ce pasmaTparbe OnpaBLaHOCTM OBe YCTaHOBe
pasIMuNTO TpeTMpa Yy 3aBUCHOCTU Of npupoge W TexuHe pgena. Kao wrto je Beh
HanoMeHYTO, EHINIECKO Ka3HEeHO MpaBO He pa3/inKyje KpMBUYHA Aena Of APYruxX Nakwmx
(hopmmn fenmkata. 3a CBakM 06/IMK jaBHOMPaBHOIr AeNMKTa Kopuctu ce uspa3 offence
(crime). Mnak, jacHo je Ja He npeacTae/ba CBaKO Aeno 036u/baH Hanaf Ha KakaB 00jekT
3alTuTe, Koju 61 y cebu cagpkao HecriopaH HeraTvBHW KpPUMWHa/IHW Haboj, na ocum
KNaCUYHMX KPUBUYHMX Aena, Koja MpaTh CHaaH CTEerneH Mpekopa, NocToje u 6pojHu
NakLWu LennKTh, Koju y NpaBoM CMUCAY He Hamehy XXUr ocyfuBaHOCTW KOju 61 MOpasHO
OVCKPUMUHMCA0 YyumHuoua. TakBe [JennKTe MOjedVHN ayTopu HasuBsajy ,,KBasu“
KpvBMYHUM genuma (quasi-criminal offences). Uecto ce 3a TakBe [AefiMKTe UCTU4Ye fa
HeMajy WUCTWUHCKM KpUMUHanHW cagpxaj (not truly criminal in character).®® Y Besu ca
OBOM [e060M [efimKaTta M3paXkKeHO je MULL/bere Aa kaga npumeHa strict liability sogu
OCYAM HEBMHOI YYMHMOLA, HeHa ynoTpeba je yBeK HemnpaBuyHa ako je pey 0 036U/bHOM
[enuKkTy (stigmatic crime), WITO HapaBHO He 3HayM fa Cy CBe BapujaHTe MPUMeHe OBe
ycTaHoBe siowe u norpewHe. MpumeHa strict liability y ogHocy Ha KaTeropujy Texmx
KPMBUYHUX [efla He MOopa HYXXHO fa 3Ha4yn MnoBpedy Havena KpuBuLe, YKONUKO ce
CY6jeKTUBHW eNeMeHT He YTBphyje Yy OAHOCY Ha enemeHT feMHUUMje AeNnKTa KOju He

3aCHMBA NPOTUBMPABHOCT, Tj. HWje MaTepujanHM A€o Camor HempaBa. Y paHujem

%33 Bpoj yuneHnx kpaha je HNp. Takohe BeOMa BENMKW. ViNak HNKO He Npegiaxe 4a yduHunal Aena kpahe
Oyfe KaXheH ako je feno yuuweHo 6e3 ofrosapajyher cybjekTuBHOr enemeHta. A. P. Simester, J. R.
Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 190.

%4 He moxe ce pehu aa cBaka BapujaHTa strict liability nogpasymesa ocygy Hekpusor yumHuoua. D. Husak
/2007/: cTp. 93.

8% A, P. Simester /2007/: cTp. 22.

%% JcTo, cTp. 23-24.
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EHrNeCKOM MnpaBy TO je 610 cyyaj ca T3B. NPaBUIOM roayHe u jegHor aaHa (year and a day
rule). Npema oBoM npasuny (Koje je ykKuHyTo 1996. rognHe) Kog KpuBUYHOT Aena youcrea
CMPT MOpa HacTyNUTW HajKaCcHWje Y BpeMeHY Of jefiHe roAuHe W1 jefHOT AaHa Of TPeHYyTKa
npesy3nmara pafhe m3spLlera. To je 6uno common law orpaHuyere KpMBUYHON [ena
TeLKor youcTBa Koje y4mHunaL, Hije mopao fa obyxsaTu cBojoM cBeLuhy. TakBa OKOMHOCT
(nonyT npaBor 06jeKTUBHOI YC/10Ba UHKPUMMUHALMjE) He A0TUYe MOpasHy OArOBOPHOCT Y

oZHOCY Ha y61CTBO (CBe Herose enemente).®’

Y chepu nakwnx genukata (quasi-criminal
regulations) nocToje pasnosu fa ce Ha strict liability rnega Kao Ha neruTumHy ycravosy.®®
MehyTuMm, ¢ 0631poM Ha nocTtojehe cTawe y EHrNeckoj, Hnje nako noyhu pasnnky nsmehy
KPMBUYHUX [iefia Koja y cebu cagpye UCTUHCKO KPUMMHAHO je3rpo Of, Aennkarta Koju He
npeAcTae/bajy 3710 Mo cebu. Kputepujym Koju npegnaxy HeKu ayTopu CBOAM Ce Ha
yTBphHMBare CBPXe KaKHbaBara. Y KOMKO je CBPXa Aa Ce Ka3HU 3a CKPUB/LEHO MOHaLLakE,
TO 3Hauu fa ce pagun o Aeny Koje cnaga y mala in se. AKo je un/b 3anpeherba KasHe fa ce
06e36eM HecmeTaHO 06aB/batbe OApPefeHMX aKTUBHOCTM M MPUMEHA Mpornuca Koju He
CTOje Y HEKOj Be3un ca MPOLEHOM MOPaHOCTU MOHallakba, MOXE Ce 3aK/byuuTy Aa TakBo
[eno HemMa 3a LWb [a KasHM 3a MNOHalake Kao TakBo, Tj. fa npefctasba malum
prohibitum.®*® C 063vpom Ha oBaj kpuTepujym, y EHrneckoj nocToje npeanosn fa ce
YCBOjM jeflaH TakaB CUCTEM KakO 6W ce jacHMje Harnacuna pasnvka m3MehRy KpuBUYHMX
fena u [pyrux nakwux gopmu genvkatra — npekpwaja (administrative violations) —
KaXXHMBMX CaMO HOBYaHOM Ka3HOM, rae 6w strict liability morna Hahv nerMTMMHO nosbe
npumere.® MehyTum, Komucmja 3a NpaBo je HefaBHO ofbaumna Uaejy ycsajarba Takeor
cuctema.®

UecTo nctuuaH pasnor y npunor strict liability je 06e36ehere npouecHe eKoHOMUje

N edmKacHUjer mocTynarba Y KPMBWYHWMM CTBapyUMa; MOCTyrnak ce O/BMja MHOro Gpxe

%7 NcTo, cTp. 42.

%8 cTo, cTp. 21.

6% R. M. Perkins /1983/: cTp. 1074.

690 A, P. Simester /2007/: cTp. 40-41.

1 D. Ormerod /2011/: cTp. 169. Hajnakwwum AenukTin y dpaHLlyckoj (contraventions) cy Haj6avKm eHrneckoj
Kateropuju strict liability offences. CyfoBu mx cxBaTajy Kao YMtbEHE WM HEUMHEHE OHOra LUTO 3aKOH
npegguha, 6e3 063upa Ha Cy6jeKTMBHW OAHOC, OCMM YKO/MKO 3aKOH TO M3pMuMTO npefasuha (WITO je mnak
[ocTa vecT cnydaj). J. R. Spencer, A. Pedain /2007/: cTp. 262.
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YKOJ/IMKO HUWje HeonxoaH [oKa3 CybjeKTUBHOI efleMeHTa Yy OAHOCY Ha CBe [e/l0Be Herpasa.
[MocToju MULWIbEHEe, KOje Ce HaaoBe3yje Ha W3HECEHM aprymMeHT, Ja Ce OCUM LUTO ce
TY)XUALWTBO W ¢y ocnobahajy jeaHor gena nocna (ytephuBarba Cy6jeKTUBHOT efleMeHTa y
O[HOCY Ha Heku [e0 Henpasa) Ha Taj HauuH jaya MoBepere Y UCMPaBHOCT Of/1y4MBara
npouecHnx cybjekata. Cmarbete 6poja CYLITUHCKMX 3afaTaka ymakyje 1 npocTop 3a
MOrpeLlHy OANYKY; HapouuMTO Kaja ce pagu O CybjeKTMBHOM €eNeMeHTY, MO3HaTo je ca
KOMMKO je MoTellKoha CKOMYaH [OKasHM MOCTynakK MpuInKOM MpPOLEHe CTawa CBeCTU
yunHmoua.*? Ho, Mano je BepoBaTHO fJa WHCTPYMEHTalHW Pa3nosn Koju ce HaBode Y
npunor KoHcTpykuuje strict liability (6pxe cyhere 1 eKOHOMUYHMjM NOCTYNaK, Te TBPAHA
Aa YKOMMKO mens rea Tpeba fga 6yae [JoKasaHa BaH pasyMHe CyMbe MHOrM Kpusu he
n3behn ocydy) Mmajy TakBy TeXMHY [fa Oydy ofpas y3apXKaHocTu 3akoHOAaBLa npema
npuHUMny Kpueuue. Tako je 2003. rof. KO HEKOMIMKO CEKCYalIHUX Aenunkata y OfHOCY Ha
y3pacT MacuBHOr Cy6jeKTa 03aKoeHa strict liability.>*

Ocum Tora, oBaj OO/MK OArOBOPHOCTM je HapouMTO MorofaH Kaja ce pagu o
Ka3HeHOM pearoBarby Ha OfpeheHe LUTETHe aKTMBHOCTW MpaBHUX /LA, jep LenaTHOCT
Kopnopauuja, HapounTo y ogpeheHnm obnactuma, npeacras/ba Aaneko 036U/bHUjU Hanag
Ha BaXXHe [pYyLUTBEHe WUHTEepece Of OMacHOCTM KOjy HOCK NOHallawe NnojeauHua, na ce y
TOM KOHTEKCTY MOXe OnpaBfaTv MNOCTaB/batbe CTPOXMX YCM0Ba OfMOBOPHOCTU OBUX
cybjekata. VoOHako [oKa3 Cy6jeKTMBHOI €/leMeHTa Yy MHOIMM TakBWM ClydajeBuMa
npescTaB/ba NPUANYHY noTelukohy, na strict liability y Bennkoj mepu onakiasa ocyay.®*
KaXmaBatbe OHWX KOjMa Ce He MOXe YMyTUTM HW MOpaHU MPeKop onpasgaBa ce
UMHEHNULIOM fa Ce Ha Taj HauMH 06e36efyje Ja OHWM KOju 3aucTa jecy KpuBU He M36erHy
ocyay.®* CxogHo Tome, nocToje npeanosun faa ce strict liability 3agpxu 3a npasHa n1La Kao

YUMHMOLIE KPUBUYHMX fiena, A0K 61 Yy OAHOCY Ha MPOTMBMpPaBHE paftbe (QU3NYKUX NnLa

2 Byp. A. P. Simester /2007/: cTp. 26.

643 J. R. Spencer, A. Pedain /2007/: cTp. 274-275.

64 OBaj aprymeHT, nmoTellkohe y f0Ka3vBatby KPUBULE, CE MOHEKaJ WCTUYe FeHepasHo M Y OAHOCY Ha
(hM3MUKa N1LA Kao YUMHMOLE KPMBMYHMX fena. Tome ce Npurosapa CenekTMBHOCT Y OCHOBHOM MOMasULLTY —
3alITo NpuMenmBaTy strict liability camo y ogHocy Ha Heka KpuBM4Ha gena? A. Hamdani /2007/: Mens Rea
and the Cost of Ignorance, Virginia Law Review, Ne 2, cTp. 417.

v/, Tadros, S. Tierney /2004/: cTp. 423.
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HexaT MpeACcTaB/ba0 MUHUMATHK YcnoB oarosopHocTn.®*® Hema cymme ga aytopu Koju
ampmatuBHO rnedajy Ha obnunyje yctaHose strict liability Hajpaguje wctuyy cnepehum
aprymeHT: strict liability y cBojoj npvmeHn mma cHaxaH ogspahajyhu (MpeBeHTUBHM)
noTeHUMjan. 3aluTTa jaBHOCTU MOHEKa[ 3axTeBa BMCOKe CTaHAapAe NaXie Ha CTpaHu
OHMX KOjU Npefy3nmajy pu3snyHe akTMBHOCTW. [peTha KasHOM Koja Yy OBOM Cry4ajy
aenyje peanHuje Tpebano 6u ga noactakHe rpahaHe Koju Cy aHraXoBaHW y ofapeheHuM
OnacHUM aKTUBHOCTMMA Ha Mnpefy3umarbe Mepa MpefocTPOXHOCTU, Koje MHaue He 6u
npenysenn.®’

YNpKoc pas3fo3rMa KOju, HapouuTo Yy cthepy faklwimx fenvkara, onpasAasajy
NpUMeHy OBe npaBHe (urype, noctoje U MpPOTUBapPryMeHTU KOju 030U/bHO [OBOAE Y
nuTarbe eTUYKY MCMpPaBHOCT OBOr 06/MKa O4roBopHOCTM. LLIMpoKo je pacnpocTparbeHa
MMCa0 Mefly HayuyHWUMMa fAa je npumeHa strict liability HenmpasuuHa.®*® Moctoju u
KOHCEH3YC Y nornedy pasfnora 360r Kojux je 1o Tako. Strict liability yecto Bogn ocyau
Nnua Koja Cy HEBMHa, KOja He 3ac/y>XXyjy MopasiHy onomeHy. [ojeanHun aytopn ngy famse n
TBPAE Kako 3a ycTaHoBy strict liability 3anpaBo Hema 036U/bHMX pasfiora Koju 6wu
onpaB/aBan ieHO HOPMaTMBHO NocTojare,** Te fa npuMeHa 0BOr 06/MKa OFOBOPHOCTH
y CTBapy 3Ha4M 3/10ynoTpeby KPWMBMYHOI MpaBa, jep Ce MNPOTMBM 3aKOHWMa MpaBje
OCYAUTU HEBMHOT 3a [eN0 Koje mpatu 036ubaH npekop.®® OBaj 067AMK OAroBOPHOCTY
MOTMPE OCHOBHY aHr/0-aMepuyKy KpUMUHASHOMOAUTUYKY MaTpuuy da je 6osbe fa fgecet
KpvBala Wn3berHe KasHy Hero fAa jefaH HeBuMH Oyfde ocyheH, nocTaB/bakbemM OOPHYTOr

npasuna.®>*

8% A Ashworth /2009/: cTp. 162-163.

7 A. P. Simester /2007/: cTp. 28.

%% Onn ayTopy Koju pasnuKyjy Bulle BapujaHTu strict liability, HMjeaHOj He Aajyhu HauenHy npegHocT,
umMajy onpesHunju npuctyn. C 0631pom Ha TO Aa NoCcToju BuLLe BapujaHTy strict liability, HujefaH aprymeHT y
MpWIOr KPUTMKe OBOI MHCTUTYTA Kao HempaBejHe KaTeropuje He fenyje yb6eassmso. [lOK ce 3a Heke 06/vke
MoXe pehu fja NpeAcTaB/bajy OACTyNare Of uieje NPaBMYHOCTU, Apyre BapujaHTe Cy UMyHE Ha Takas Hanag.
W ¢ 0631pom Ha MOryhHOCT CTeneHOoBara CTPOroCTH HUCY CBe BapujaHTe y jejHaKoj Mepu y CynpoTHOCTY ca
Hayenom kpueuue. D. N. Husak /1995/: cTp. 191.

699 A, Paisez /1998/: cTp. 415.

0 A, P. Simester /2007/: cTp. 21.

1| L. Levenson/1992-1993/: cTp. 427.
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Y nuTepaTtypu ce 4eCTO UCTUYe Ja HeEMa UCTUHe Yy TBPAHM Aa strict liability yTunue
Ha MoAu3arbe NaxXHbe W Aa AOMNPUHOCK CMarberby BpLUera oapehennx aena.®®? Mpe csera
360r Tora WITO Cyj Yy TakBMM CnydajeBMMa Hajyellhe m3puye HOBYaHY Kas3Hy Koja Mo
npaBuny Hema oaroeapajyhu oaspahajyhn noterumjan.®>® HapounTo ako ce y npsu nnaH
NCTaKHe reHepasiHa NpPeBeHLMja Kao CBpXa Ka3He 0CTaje HejaCHO Y KOjoj Mepu ce Taj Un/b
MOXe OCTBapUTWM Yy OAHOCY Ha /iMua Koja He caMO LWITO HWUCY Owmna CBecHa CBOr
NPOTMBMPaBHOr MOHallaka, Beh ce TO Of WX HUje HU Morno ouekmsati.®™* Oaj
aprymeHT fenyje y6ea/bMBo My TOM CMUCAY [0 M3paxaja [Jonasn HeeUKacHOCT OBOM
06/1MKa OArOBOPHOCTM, jep Ce LUW/MbLEBU TeHepasHe W creuujasHe NpeBeHuMje He Mory
nocTMhn y 04HOCY Ha YYMHMOLIA KOME Ce U He MOXe YNyTUTW MOpPa/iHW NPeKop Kaga 13
OnpaB/jaHNX Pa3fora Huje 3Hao 3a OKOMHOCT Koja [eno UMHN KakneuM.® JegHako je
HemohaH 1 peTpMOYTUBMUCTUYKM NpUCTyN. AKO je L/b Ka3He npaBefHa ogmasja, fnpe ceera
3a CBECHO M BO/bHO Of/ly4MBatb€ 3a HerpaBso, OHJa Ce Taj Ln/b He MoXKe nocTuhu y ogHocy
Ha YUYMHMOLA KOjU Ka3HY He 3aCnyXyje, jep HheroBo noHallakwe Huje n3pas npoTmBnpasHor
onpe/e/bVBarba NPOTUB 3axTeBa NpasHor nopeTka.®

Mo y30py Ha aMepuyKo peLlerbe M3 Mogena KpuBnyHOr 3aKOHMKa MHOMM, Kao LUTO
je Beh HanomMeHyTO, Npefnaxy npebauyBake 0Be KaTeropuje gena n3 KpMBUYHOr y 0651act
ynpaBHOr (agMMHUCTPATMBHOr) npasa W cBohewbe strict liability offences Ha HKBO

npekpLuaja.®>’

Y Tom cmucny BaxkaH je Regulatory Enforcement and Sanctions Act [2008]
KOju [03BO/baBa YNpaBHUM OpraHvMa (HagieXXHUM MUHUCTpMMA) Aa ogpeheHuM akTuma
npeasuie rpahaHCKonpaBHe caHKUuMje 3a BeNMKWM 6Opoj Aena cadpXXaHux Yy W3pUMUMTO

HaBefieHNM 3aKOHMMa y OfJHOCY Ha Koja ce npuMemyje strict liability.®® Opgrosapajyhe

%2 R. A. Wasserstrom /1960/: Strict Liability in the Criminal Law, Stanford Law Review, Ne 4, ctp. 735.
PasyMHO 3BY4M apryMeHT f[a Ce KOA HexaTHWX KPUBMYHWUX Aena, Nakille Hero y cnydajy strict liability
offences, moxxe yTBpAMTM KOju je TO CTaHAapA Mepa NpefoCTPOXKHOCTM HeOMXo4aH Aa 6u ce nsberna ocypa.
A. P. Simester /2007/: cTp. 30.

853 M. Jefferson /2009/: cTp. 155.

% A. Paisez /1998/: cTp. 415-416.

%5 Bug. W. R. LaFave, A. W. Scott /1986/: cTp. 248.

8% | . L. Levenson /1992-1993/: cTp. 426.

7 R. A. Duff /2007a/: cTp. 129.

%8 K. Reid /2008/: cTp. 188. ¥ oapeheHnm 06nacTiMa (34paB/be 1 CUrYpPHOCT Ha pazy, 06pa3oBarbe) 3aKOHOM
je noferbeHa HaaIeXXHOCT N3MeRy ApXKaBHMUX OpraHa 1 HeApPXXaBHUX PerynaTtopHux Tena Koja umajy u ynory
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perynatopHo Teno (Hnp. Environment Agency, the Food Sandards Agency) Moxe,
YKO/IMKO MOCTOjU OCHOBaHa CyMha fAa je HEKO /Mue YYMHWIO HeKW 0f Aennkara
00yxBaheHMUX OBWM aKTOM, YMECTO 3arnouyukbarba KPUBUYHOI TOHeta M3pehn Heky of
CaHKUMja (HMp. HOBYaHa Ka3Ha, 3abpaHa fa/ber obaB/batba aKTMBHOCTM [0 UCMYHEHa
ofpeheHnx ycnosa, npeaysumare ogpeheHnX KOPeKTUBHUX Mepa U Cfl.) Y HEKPUBUYHOM
MOCTYMKY. Y CBUM TUM C/ly4ajeBuma NocToju NpaBo Ha Xanby oarosapajyhem opraHy Koju
HeMa KapakTtep Ap>kaBHor cyaa. CBe 0BO MNak He 3Hayn AeKpUMUHanM3auujy Tux gena, jep
KPWBMYHA OArOBOPHOCT U Aasbe OcTaje kao moryhHoct.®

Takohe, gokasHe noTellkohe y ogpeheHMM cryyajeBrMa Morne 6m 6UTH ymarbeHe
ApyrayuvjuMm npasuauma O TepeTy [oKasuBawa. Ha Taj HauuMH je Beh MNOCTYM/beHO Y
MHOrMM 3eM/bama KOMOHBeNTa, YycBajatbeM MpaBuia Koje Tyxuouy Yy nocebHUM
cny4yajeBuma Hamehe o6aBe3y fla NoCTojake actus reus-a [JOKaxe BaH pa3yMHe CyMibe, [OK
YUMHWMAL, MOXe MOKylaTn fa u3berHe ocyfy [A0KasoMm fJa Huje Kpue (no-negligence
defence).®®°

Tena Koje of/1yyyje 0 rokbery ML Koja cy CBOjUM MoHallawbeM NpekpLumia ogpeheHa npasuia U3 0gHOCHe
obnactn. CxoagHo Tome, oaroBapajyha nonvTuka y ogpeheHoj 06/1acT MOXe HaMeTHYTW UMMepaTMB da ce y
0fJHOCY Ha Heke fenunkTe npumvenn strict liability. J. Horder /2007/: cTp. 107.

%9 Bpp. C. M. V. Clarkson, H. M. Keating, S. R. Cunningham /2010/: cTp. 234-235.

80 A, P. Simester /2007/: cTp. 31. Y CA[, je Npef/ioXeHo Aa ce y 0OAHOCY Ha KpPUBUYHA Aena KOop, KOojux je
npessuheHa KasHa 3aTtsopa omoryhu npumeHa nocebHor suga ogopaHe (good faith defense) u Ha Taj HaumH
OTK/IOHV OCHOBHMW HeflocTaTak ycTaHoBe strict liability. YuuHunay, 6u y nokyuiajy na wusberHe ocygy 6uo
Jy)XaH [a BaH pa3yMHe CyMHbe [OKaXe Kako je MoCcTynao y MOrpelHoM, anu pa3yMHO W MOLITEHO
yTEMe/beHOM YBepewy Y OAHOCY Ha OKOJIHOCT KOja 3acHMBa CTPOry 0AroBopHoCT. OBakaB Bufg ofbpaHe
CYLUTUHCKM TpaHcdopmuLle strict liability genmkT y HexaTHO geno. Bua. L. L. Levenson /1992-1993/: cTp.
405. Ha Taj HauvH je M MOCTYN/beHO Y nNo3HaToM chydyajy Kantor [1988] y Kome Cy nNpoAyuLeHTw
nopHorpafCcKmMx GrAMoBa ONTYXXEHW 3a KpLUeke thedepanHor 3akoHa NPOTMB Aedje nopHorpaduije, jep cy y
HEKONIMKO (huMoBa aHraxoBannm manoneTHy raymuuy (Traci Lords). ONTy>XXeHU cy TBPAMAM Kako HUCY
3H/IM U HWCY MMaM pPa3yMHOr OCHOBa fa MOCYMbajy fAa je rnymMuua ManofieTHa, MOLTO CY UX HeHW
poauTesby, 3ajefHO Ca areHToM Koju jy je 3acTynao yeepwunu, (pasicMpUKOBaHWM NOTBpAaMa O JaTymy
pofera M BO3aYKOM [O3BO/IOM, Aa je FaymMuua NyHONeTHA. YNPKOC Hanopuma TyXunawTea fa Cyay
npeseHTyje fOKase [a je pey 0 LeNUKTY Yy OHOCY Ha Koju ce npuMensyje strict liability (wTo je jacHo u Ha
OCHOBY WMCTOPWjCKOT MeTOfa Tymayerba) 1 NpBOCTEMNEHW W APYroCTENeHU CY4 je OKMeBao Aa NPUMEHU OBaj
06/IMK OAroBOPHOCTY Y OfHOCY Ha YYMHMOLA KOju je JoBefeH 6e3 CBOje KpuBuLe y 3abnydy y OfHOCY Ha
BaXKaH enemMeHT genvkTa. McTo, cTp. 406-412. Buwe o Tom cnydajy sug. R. Singer, D. Husak /1999/: Of
Innocence and Innocents: The Supreme Court and Mens Rea Since Herbert Packer, Buffalo Criminal Law
Review, Ne 2, cTp. 888-896.
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CBakako fa rnopef, Hay4Hux npegsora 3a pethopmy, Kao 1 CTaBoBa Cy/ACKe npakce,
0BO NUTaHE Npe cBera Moxke 406MTK Apyraynje oKBMpe AenaTHolhy 3akoHoAaBLa. 3aTo je
BaXKHO CMOMeHYTW fa je jow 1978. rognHe Komucmja 3a npaBo npegsioxuna fa strict
offences ocTaHy y OKBMPY KPMBWYHOI MNpaBa ain fa ce cMaTpajy 6ap HexaTHUM [Lennmva,
rae 61 TepeT gokasa 610 Ha TyxwoLy.*®! Takohe, HaupT KpneuuHor 3akoHuka npegsuha
[la je 3a CBako feno npeasuheHO 3aKOHWMKOM, YKONMKO Apyraydnje Huje npeasuheHo,
HeonxojHa mensrea.

M nopep ykasmBarba Ha CoLUMjanHo-eTUUKe HeaocTaTke gurype strict liability, koja
CBOjUM 06nmyjem 00e36efyje KakrbaBarbe W HEKPUBMX (MM caMO AeIMMUYHO KPUBUX)
0CTaje YnkeHnUa fa ce 0Baj 06/IMK OATOBOPHOCTU Y AaHallHheM eHI/IECKOM KPUBUYHOM
npaBsy NpuMekbyje y 04HOCY Ha BehrHY KaXKHWBUX Aena, Te [a Cy HavBHa BepoBaka fa cBa
[iena 13 oBe rpyne mory 6uT TpaHchopMmucaHa y mens rea fieqinkTe Uam ja cea Mory 6utu
[eKpUMMHanM30BaHa.® VicTuHa je Mnak Aa W Teopuja M npakca HacToje da ce 6yayhu

pa3BOj yCMepK Yy npaBLly y6naaBarba YOUEHMX HefocTaTaka.

6. Strict liability n cnuyHe npaBHe YycTaHOBe Yy €BPOKOHTUHEHTA/THOM
KPVBMYHOM rpasy

Ha npeu norned, 6uno kakas o06nuk strict liability (06jekTvBHE 04rOBOPHOCTN)
n3rnega nonyT CTpaHor Tena 'y KPpUBMYHOMPaBHOM CUCTEMY €BPOKOHTUHEHTASTHOT NpaBHOT
kpyra.®® HeonxogHoCT Be3uBarba KpMBMLE 3a CBe efeMeHTe Henpasa Mocreauua je

(hyHAaMeHTa/IHOIr MpPUHLMNA OArOBOPHOCTM 3aCHOBaHE Ha KpuBMUW. HauenHo, y nosy

81 M. Jefferson /2009/: cTp. 157; CanuaH npegsior je yuniwer u'y Kanagn. Bug. G. L. Peiris/1983/: cTp. 143-
144; R. G. Singer /1989/: cTp. 339.

%2 C. M. V. Clarkson, H. M. Keating, S. R. Cunningham /2010/: cTp. 235.

%3 3yseTak MpeAcTaB/ba MUTaNMjaHCKO KPMBWMYHO 3aKOHOAABCTBO, Koje y unaHy 43. cTas 3. KpusuuHor
3aKOHMKa npefsuiha MoryhHoCT fa ce 3aKOHOM 06/1MKyje 04rOBOPHOCT 3a CamMO MPOY3pPOKOBake, HE3aBNCHO
0f, NOCTOjaka YMULLU/baja U HexaTa, LUTO je U ydukbeHo Yy un. 571(2) n 584. K3. MNako je oBaj 061mK
OArOBOPHOCTM CYMpPOTaH Hayeny WHAMBMAYanHe Cy6jeKTMBHE OArOBOPHOCTU, KOjU je U yCTaBOM MOTBPREH,
UTanMjaHCKN YCTaBHW CyA je caMo jejHOM 610 y NpUaMuM Aa oasydyje 0 0BOM MuTaky, aiv je Ta ofnyKa
6una orpaHMyeHa caMo Ha KpMBMYHO aeno Kpahe. Bua. A. Di Amato /2013/: Criminal Law in Italy, Kluwer,
Netherlands, cTp. 83-84.
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€BPOKOHTUHEHTA/THOT TEOPMjCKOr NPUCTYNa Hema MecTa 3a 0Baj 06/IMK 0frOBOPHOCTU Koje
MO3Hajy aHrNOCAKCOHCKM cUcTeMM KpusnuHor npasa.’®* Civka je y CTBapHOCTW HeLTo
Apyraunja n CyLUTUHCKM He NOCTOje MpPeBe/ivKe pas/nKe, Nako Cy eBPOKOHTUHEHTATHA U
aHr/I0CAKCOHCKN CUCTEMW HacTa/lM Ha ApyraydvMjM OCHOBama W Of/IMKyje uX 0cobeHa
CTPYKTYpa rnojmoBa 1 NHCTUTYTa. Pasnnke nsmehy ABa cucteMa Kafa je peyd 0 KOHKPETHUM
nuTakKMa Cy HECMOPHE M Ornefajy ce Npe cBera Ha nnaHy gpyraynje nojMoBHe anapartype
NN npaBHOr o6nMyja M KPMBMYHOMPaBHOr fejcTBa ofpeheHor mHCTUTyTa. 3a jefaH
WHCTUTYT €BPOKOHTMHEHTA/THOr KPUBWYHOI MpaBa 4YecTo Ce He MOXe NpoHahu tbemy
ogrosapajyhn npaBHU eKBUBAIEHT Yy aHr/I0CAKCOHCKOM KPUBMYHOM NpaBy, U OOPHYTO.
HapasHo, 1 n3mehy npaBHMX cUCTEMA 3eMasba KOje Mpunagajy UCToj NOpoAuvuM npasa
MPUCYTHe CYy pas3/IMKe W HenoAydapHOCTWU, Ma Kao LUTO HWje UCTW MpaBHU MNopejak Yy
EHrneckoj 1 CA/,® pasnukyjy ce 1 cuctemu y Hnp. dpaHLycKoj (Tae ce npuxeata strict

666

liability y ogHocy Ha contaventions)™ 1 Hemaukoj (4nje Ka3HeHO MpaBo je U Yy cdepun

HajMaKlMX fAenukaTta yTemMesbeHo Ha npuHumMny kpueuue).®® Bes o63upa Ha To LWTO

84 J. R. Spencer, A. Pedain /2007/: cTp. 237.

%3 |Nako npaBHU cucTemn y EHrneckoj u CA/, Aene vCTe KOpeHe, jep je common law npuMerbnBaH 1 o
CTpaHe amMepuykMX Cy/0Ba Ha CamMOM MOYETKY W3rpafirbe jefMHCTBEHOr CMCTeMa, [OLHWjW pa3Boj CyLcke
npakce ¥ 3aKOHOAABCTBa NPOM3BEO je M 3HauajHe pasnvke uaMehy oBux cuctema. Buwe o Tome Bug. G.
Hughes /1984/: cTp. 507-614; S. Shute /1998/: With and Without Constitutional Restraints: A Comparison
Between the Criminal Law of England and America, Buffalo Criminal Law Review, Ne 2, cTp. 329-348.

886 CInuHO aHrN0CAKCOHCKOM MPUCTYMY KOHCTPYKUMju strict liability v thpaHLycku nucum npuxsatajy 6naxe
YCNoBe OfrOBOPHOCTW 3a Naklle fenvkKTe, Koje je (hpaHLyCKa CyAcKa Mpakca jeAHOCTaBHO Ha3Bana 4nCTo
MaTepujaiHUM [eNMKTUMa, 3a Koje cy npefsuheHe penaTtuUBHO 6nare HOBYaHe Kas3He M KOjU He YK/byuyjy
mopasiHu npekop. J. R. Spencer, A. Pedain /2007/: cTp. 275.

%7 OcHoBHM pa3nor WTo ycTaHosa strict liability Huje 3axwuBena y octaTky EBpone Kao LITO je TO Cayyaj y
EHrneckoj nojeguHy ayTopy BUAE Y UMbEHWUM fAa NpaBuna NOCTyMNka W [oKasvBawma Yy 3eM/bama
KOHTWHeHTanHe EBporne npyxajy COnMAHy OCHOBY 3a peLUaBare nuTama KpuBuLe yuuHuoua. Hacynpot
TOMe, HECUCTeMaTM30BaH M BeIMKKN 6poj nNpasuna y EHrneckoj (yaumajyhu y 0631p n common law npasuna)
MMao je TakaB edhekaT Aa je TO M1Takbe YUMHEHO TeXMM. Hekn of pasnora Koju ce YecTo UCTUYy cy cneaehu:
MYyHO MOLUTOBate MNpaBa OKPUB/LEHOT fa ce 6paHu hyTarmeM, LUTO OTeXasa [JOCTYMHOCT MCNpaBHUX
uH(popmaumja cyfosrma (Mako OBaj apryMeHT He 3Byuu Y6e[/bMBO, jep U eBPOKOHTUHEHTA/IHO KPUBUYHO
nonasu of UCTOr MPUHLMNA), NojaTak O PaHWjoj OCYRMBAHOCTW Y EHrNIeCKOM Mpasy je TPaguLyOHa/IHO
HefoCTynaH Ccyay W CyAOBM He MOTY 3HATW 3a €BeHTyasHy KPUMMHa/HY MPOLUAOCT YYMHMOLA, LUTO je 04
3Hayaja He caMO Ha nnaHy oAMepaBarba KasHe, Beh Y M3BECHOM CMUCAY U 3a OAJIYKY O NuTary KpuBMLe
(Tewko he cyn noBepoBaTW YUMHUOLY KOju je HeoBnalwheHO ApXao raCHU MULITOMb fa je MUCANO Kako ce
pagn 0 (heHy 3a KOCy, ako 3Ha fAa je oBaj Beh ocyfhuBaH 3a pa3bojHULITBO, a TOM MPUANKOM je KOPUCTUO
OpYXj€e) M KOHa4YHO Kao K/by4Ha YMkbeHuLa HaBOAM Ce pas/nka u3mehy [Ba cucTema y OfHOCY Ha nuTare
cybjeKTa Koju [OHOCK OAYKY O KpuBMUM yunHMoua (y EHrneckoj 1 common law CBETY YONLUTe YMHEHULIE
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€BPOKOHTUHEHTA/THN KPMBUYHOMNPABHM CUCTEMM MOUMBajy Ha YBPCTOM MOLUTOBakY Havena
KpmBuue, oabauyjyhn HayenHo cBaky BPCTY OArOBOPHOCTU 6e3 [oKa3aHOr Cy6jeKTUBHON
0fjHOCa yuMHMoUa npema fdeny, WTO je Kpo3 npasHy qurypy strict liability seh gyro
TpaguLumnja y aHr0CcakCoOHCKOM CBETY, M Y NMPBOM CUCTEMY MOCTOjU jefjaH C/IMYaH MHCTUTYT
(06jeKTVBHM YC/IOBU K&XXHMBOCTU [MHKpUMUMHAUMje]), KOju ce U3 KPUMUHATTHOMOINTUYKMX
pasnora He cMaTpa obenexjem 6uha KpmBmuHOr aena (anu je cagpykaH y 3aKOHCKOM Onucy
1 6e3 mera KpUBMYHO AeNo He NMoCTOju) N KOjU YONLUTe, LITO Ce U U3 Camor Has3nBa MOXe
BUAETW, He Mopa fAa 6yae o6yxsaheH yuMHMO4eBOM cy6jekTuBHOM cthepom.®®® Uy
€BPOKOHTMHEHTA/IHOM KPVMBWMYHOM NpaBy MOCTOje fak/e CcflyyajeBu Kaga OAroBOPHOCT
3aBWCU N Of HEKOT CrO/bHOT enieMeHTa (KOju Huje NPOLIECHU YCOB) 3a KOjU HUMje NoTpebHa
kpnBnLa.’® Taksa [ena Koja y CBOM 3aKOHCKOM OMUCY Cajpke W 06jeKTWUBHW YCMOB
KaXHMBOCTM HUCY TOJIMKO YecTa, aiv y Hayuu Ce BOAW MOoNieMuKa Yy Morneay Tora Kako
ornpaBAaTh OACYCTBO KpMBULIE Y OLHOCY Ha Taj eneMeHT. MocTassba ce NuTake Mory n ce
06jeKTVBHM YC/IOBM KaXXHWMBOCTM MOMUPUTA ca MPUHLMNOM KpuBuue. Onpaspare
HMXOBOI NMOCTOjata YECTO Ce BUAWM Y TBPAHM fa CY TO MOPaIHO HEYTPa/HW eNeMeHTU
[iena, n3BaH YYMHNOYEBOT MoHallakba Koje KOHCTUTYKLLIE Henpaso Aena. Henpaso 3acHMBa
OHaj [e0 3aKOHCKOr Oorumca Ha Koju ce npocTmpe Kpusumua. nak, To H1je cnyyaj Kog CBux

KPMBUYHUX [ena Koja cafpXKe OOjEKTUBHWM YC/IOB KaXKHkMBOCTU. Y Teopuju ce npasu

0[, 3Hayaja 3a ocyfy yTBphyje nopoTa of ABaHaeCT HacymMuLe n3abpaHux rpahaHa, oK je cyamnja UCKbyyeH
13 TOT MOCTYMKa, 3a pa3/IKy 0f eBPOKOHTMHEHTA/THOr MpaBa, 360r Yera reHepasHO Hema MyHO MOBEpPeHa Y
CNOCOGHOCT 0BOT TeNna Aa foHece ucnpasHy oanyky). Bug. NcTo, cTp. 269-274.

%68 O6jeKTMBHM YCNOBM KaXHMBOCTY (MHKPUMMUHALM]E) U3 HaLLer KPUBWYHOT MpaBa Yy HEKUM CryyajeBuMa
BeoMa noacehajy Ha npaBHy ¢urypy strict liability. MNpema Bnagajyhem cxBaTakby OHM Cy cacTaBHU [e0
3aKOHCKOTI Onmca HeKor KpMBUYHOT Jenia ann ce cmatpa Aa Cy BaH HeroBor 6uha, 360r yera He Mopajy 6uTu
06yxBaheHN YYMHMOUYEBOM KPMBULIOM; BaXKHO je jeAnHO Aa OBM YCNOBWM 6yay UCMyheHu ga 6u noctojano u
[eno unjum onucom cy npeasuheHn. HNp. BOjHO NMLEe Koje He M3BpLWK Mnn oabuje Aa usBpLUM Hapehere
NPeTNoCTaB/LEHOT Y Be3n ca cnyX6om, oarosapahe 3a KpMBUYHO feno u3 ynaHa 400. KprBUYHOT 3aKOHUKa
6e3 063vpa Ha TO fa AM je MOro fa npeasvan ga he ycnef HeEroBe pagrbe HacTyMUTW TEXe LUTETHE
nocneanue 3a cnyxéy nnm ga he cnyxx6a 6UTK Texe yrpoXeHa, au camo Moj YC/IOBOM Aa TakBa OKOJIHOCT
3aucTa 1 HacTymnu.

%9 cTo, cTp. 242. Y HEMauKoM KpYBMUYHOM MpaBy NpuMep je KpusuuHo Aeno nujaHctea (Vollrausch) rae
YUMHWUMAL, OfroBapa ako y CTatby alKOXO/MCAaHOCTW Y KOje Ce CKPUB/bEHO [OBEO M3BPLUM HEKO APYro
KPMBUYHO feno (Koje ce y TOM Cyyajy cMaTpa 06jeKTVBHUM YCNOBOM KaXKHWBOCTK). 3a eHIIECKO KPMBUYHO
npaBo OBaKBO Ouhe je CyBULLHO, jep je BO/bHAa MHTOKCMKaumja opma 6e3063mpHor (reckless) noHaluamwa,
LUTO je AOBO/LHO fa YCNocTaBW KpUBULY 3a [eN0 Koje cnaga y rpyny basic intent. VicTo, cTp. 244.
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pasnuka n3mehy npasmx 1 HenpaBnx 06jeKTUBHMNX YC/IOBA K&XXHUBOCTH, rae 61 camo npsu
UMann ynory orpaHuMyaBarba KPpUMWHaNHE 30HE 6e3 yTuuaja Ha KBa/IMTET U cadpXaj
Henpasa, fOK 61 ApYrv BeLTauyky Y CKPMBEHO 3anpaso MpOoLPUBaIA KPUMUHASTHY 30HY,
KpLLerbeM Hayena nullum crimen sine culpa.®” Tako ce o MackoM Henpasor 06jeKTUBHOT
YCN0Ba KaXXHNBOCTU Kpuje HapyLlaBakbe Havena KpueumLe, jep ce Ty pagun O eleMeHTY Koju
je npecygaH 3a nocTojake fAena, Tj. MMa TakaB 3Ha4yaj da ce 6e3 Hera He 6M Morao
npeno3sHaTn cmmncao 3anpeheHe KasHe. be3 063Mpa Ha HauesHy opujeHTauujy u apyradmnje
MOjJMOBHO ofpefere, HeMa CyMibe fa je MCX0f NPUMeHe HerpaBuX 06jeKTMBHMX YC/ioBa
KXHMBOCTM jefHaK nocTojawy strict liability offences y aHrniocakcoHckom npasy —
KaKbaBake yuuMHuiaua Kojuma ce 6apem 3a [e0 HernpasBa He MOXe YNyTUTU MopasiHa
OrMomMeHa.

Hanocnetky, n umwbeHunUa ga ce strict liability y eHrneckom KpuBu4yHOM MpaBy
Hajuelwhe Npumerbyje y 061acTy Hajnakwnx genukara (Kao u ga je npeasuieH Yntas HU3
OCHOBa KOjM [10Ka30M OpMX/bMBOI MOHaLLlaka WCK/bY4Yyjy OAroBOPHOCT), 3a Koje cy
yrnaBHoM npefBuheHe penatMBHO 6/1are HoBYaHe KasHe, [OK 3a HajTeXa KpvBMYHA Aena
Ba)XXM MeNs rea NpeTnocTaska, [LOHEK/e NPUKPUBA JIOLY CTpaHy 0BOr BUAA OLrOBOPHOCTU
M Opuvlle OWTPY HaveNHy pasnMKy Wu3melly aHr0CakCOHCKOr U eBPOKOHTUHEHTasIHOT

npucTyna oBoj Matepujn.®’™

670 3, CtojaHoBuh /2014/: cTp. 129.

™1 N y eBPOKOHTWMHEHTA/HIM MPaBHWM CUCTEMUMA Ce YrMaBHOM Yy Clhepy NaKlmux Aenvkata (MpekpLuaja)
KpuBMLA Yy npakcu He yTBphyje y3 nomoh CTpormx KpuTepujyma KOjU BaKe 3a KATEropujy HajTexmx
Jenvikata, jep je ,MPeKpLlaj AennKT KOju je MPEeTeXHO BPeAHOCHO HeyTpanaH“ W KpuBMUA He MOB/aum
coumjanHo-eTuUKM npekop. 3. CtojaHoBmh /20121/: 3Ha4aj NojMa NpPeKpLLajHe 04r0BOPHOCTM 3a MPEKPLLAjHO
npaeo, PeBnja 3a KPUMMHOMOTMjy M KpuBMYHO npaBo, Ne 1-2, Beorpad, cTp. 27-28. Cpncku 3akoH O
npekpwajuma (Cn. rnacHuk PC, 6p. 65/2013) nojam npekpuiaja (4naH 2.) ogpehyje Kao YncTo 06jeKTUBHY
Kateropujy (MpekpLiaj je NPOTMBMPABHO A0 KOje je 3aKOHOM MM APYTrMM MPOMNMCOM HaA/IeXHOr opraHa
ofpeneHo Kao MpeKpLUaj 1 3a Koje je MponmucaHa NpekpLuajHa CaHKLUMja.), ann TO He 3Ha4u fa je y matepuju
MpeKpLUaja 03aKokeHa OATOBOPHOCT 3a MPOY3POKOBakbe, jep MaKo je KpMBMLUA BaH MOjMa MpeKpLaja, oHa je
cagpxaHa y nojmy 0froBOPHOCTY 3a NPeKpLLaj, Koja y LUMPEM CMIUCATY YK/by4yje CBe MPEeTnocTaBke NoTpedHe
3a NpYMeHy MpeKpLUajHe caHKLMje 1 3a Npor/alliaBakbe HEKOr LA NPeKpLUajHO O4rOBOPHUM. YukbeHuua je
Mnak fa y MpakCy BaXe HWXM CTaHAapAW 3a KPUBMLY Y MPEKPLUajHOM, HEro y KPUBMYHOM MpaBy, LWITO je
noTepheHo Beh HayeTHUM peLUereM, MPeEMa KOMe Yy MaTepuju MpeKpLIajHe OArOBOPHOCTM HexaT NpeAcTaB/ba
npaBuno, a He M3y3eTak, Kao LITO je TO CAyyaj Y KpMBMYHOM MpaBy. MicTo. Ocum Tora, npekpwaju cy
PELOBHO [eNaTHOCHW AeNMKTW, Ma caMUM TUM HecTajy npobnemu yTBphMBarba KpuBULE Y OLHOCY Ha
ocTBapeHy nocneamuy. Bua. V. Bykosuh /2015/: MpekplajHo npaso, beorpag, cTp. 41.

174



'y cpnckom KpMBUYHOM 3aKOHOAABCTBY, YMNPKOC TOME LUTO je jaCHO UCTaKHYTO aa
je KpuBuUa Hy)XXaH npedycnosB kasHe (4naH 2. KpMBMYHOI 3aKOHWMKA), MOCTOje yCTaHOBE
Koje oTBapajy Bparta 06jeKTMBHOj OA4roBOPHOCTU. YOurbUB NpUMep NpeacTaB/bajy oapesnde
yn. 38-41. KpuBu4yHOr 3aKOHMKa Koje npefBuhajy OAroBOPHOCT 3a KpMBMYHA [ena
YUMHbeHa MyTeM LUTaMme UaM Apyrux cpefcTaBa jaBHOr MH(opMUcarba, a Koje y Unby
yCrnelHnje KpUBMYHOMPaBHE MHTEPBEHLUMje Y CNyYvajeBUMa LUTaMMapCKUX Aenvkata, nog
ofpeheHVM ycnoBMMa, YCMoCTaB/bajy OATOBOPHOCT 3a pafre apyrora. opes oBux vy
HeKUM [PYrMM HOpMaMma Kpuje ce OonacHOCT cnab/bera Hadena kpusuue.®’? MoHekas,
[OA4yLLUe, N HeafeKBaTHA NprMeHa oapeheHnX 3aKOHCKUX peLletba MOXEe BOAWUTU Ha TepeH
06jeKTVBHE OAroBOPHOCTW. HMp. npumeheHO je Aa HawmM Cy[oBW Yy OAHOCY Ha KpUBMYHA
[iena KBaM@rKoBaHa TEXOM MOCNeAULIOM MpUMeRYjy 6naxe KpuTepujyme MpUIMKOM
yTBphMBarka HexaTa y OLHOCY Ha TeXy NOC/eAuLy W 0BO NuUTake MPakTUYHO pellasajy
KOHCTaTaumjoM Aa n3Mehy pagre n3BpLUea 1 Texe Nocneauue nocToju y3poyHa Besa, Tj.
npuxBsaTajy OHO LITO ce y Teopuju Haswea dolus indirectus.®” Takso je peluerwe 610
npuxeaheHo y cpefb0BEKOBHOM KaHOHCKOM NpaBy Y opmu yuera versari in reillicita.®™

3BaH nosba nakwux genvkara (npekpLiaja), y YmMjum oKBMprMa ce 61aKun ycnosu
OArOBOPHOCTU W TEOPUjCKM MOTYy aprymeHToBaHO 6paHUTM (Y MHOrMM TakBUM
Cny4yajeBUMa KpvBMLA YdMHMOLA Ce Yy Mpakcu He yTBphyje, nako je To ob6ase3a), strict
liability Telwko fa MOXe M3gpXatn Hanag KpuTuke. Morno 6u ce TBpAUTW fa je cTpora
O[roBOPHOCT Y CTBapy MOAEepaH 13pas yyera Koje je CTBOPEHO Y CTapOM CUCTEMY COMIMOoN
law npaBuna, npema KOMe Yy MNO/bY NakWux fJenvkara (misdemeanours) Ycnos
KPVBMYHOMNPABHE KaXKHUBOCTU HMje OMO Be3aH 3a YCMNoCTaB/bake OArosapajyher
Cy6jeKT1BHOT OHOCA YuMHMOLA npema aeny.®” Y cdepy TeXUX KPUBUUHKX fena HeMa Hi

MOpa/IHOT HW MPaBHOAOrMATCKOr OMnpaBfaka Aa YYMHWAL, 0AroBapa 3a HeoueKuBaHy

%2 Bywe o npo6nemy 06jeKTVBHE OArOBOPHOCTM Y HalleM KpUBMYHOM npaBy Bug. J. Fwmpuh /2008/:
O6jexTVBHA 04rOBOPHOCT Y KpUBMUYHOM Npasy, beorpag.

672 Bup. 3. CTojaHoBKh /2012a/: cTp. 142.

674 Byg. C. Roxin /2006/: cTp. 337. OBO je yuetbe Yak MPUMEHNBAHO 1 Y CTapujeM HEMAYKOM KPUBUYHOM
npasy. Kapnuos (Carpzow), No3HaT N0 OKPYTHOCTU Ha cyfetbrma 3a BeLuTuYapeke, je M3 KaHOHCKOr npasa
nosajmuo nojam dolus indirectus-a. H. Mannheim /1935b/; Mens Rea in German and English Criminal Law-
I1, Journal of Comparative Legislation and International Law, Ne 4, cTp. 236-238.

% Byp,. F. B. Sayre /1932/: ctp. 1003.
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OKOJIHOCT, /1M OKOJTHOCT 3a KOjy HMKAKO HUWje MOrao Aa 3Ha. Y CyrnpoTHOM, OMeT ce A0/1a3n

[10 JaBHO HaMyLUTEHOr Mpas/a 0 OArOBOPHOCTY 3a NMPOY3POKOBAHLE.

Opervak 2. Vicarious liability — Bukapujcka (3aMeH1YKa) 0AroBOpHOCT '

Y cKnagy ca Hauye/ioM WHAMBUAYasiHe CY6jeKTMBHe OAroBOPHOCTW (Haueno
KpMBULIE) CBAKO OArosapa 3a CBOje MOCTYrKe npema Kojuma numa oArosapajyhm ncuxmukm
0AHOC 360r KOra My Ce MOXe YMyTUTU coumjanHo-eTnukn npekop.®”” Mpsum acnekT oBor
Hayesia nogpasymMesa fa CBako 04rosapa camo 3a OHO LUTO je OH YYMHUO UK NponycTuo Aa
YUUHU, Tj. UCK/byYeHa je OL4rOBOPHOCT 3a pajre ApYyrora, AOK ApYrn acrekT 3Haum aa 6e3
Cy6jeKTMBHOI OfHOCA Y4YMHMOLA Npema fAeny He MOXe HacTynuUTW KPUBUYHOMPaBHA
KaXHbMBOCT. Y OfHOCY Ha 06a OBa acrekrta Hadyena Kpvsuue moryhu cy usyseuun. Beh
pasmartpaHa npaeHa ¢urypa strict liability o3Ha4aBa ogcTynake of npasuia ga camo Kpvs
yunHunay, (OHaj Koju mma cybjeKTMBHM OLHOC Npema CBOM feny 360r Kora My ce MOXe
yrnyTUTX MOpa/iHa 1 NpaBHa OMoOMeHa) MOXKe 6UTK KPUBUYHO OArOBOPaH, A0K Ce Y MpaBHOj
ycTaHoBM vicarious liability Kpuje n3yseTak of npasuna Aa CBako OAroeapa 3a CBOje
roHatLame.

MpaBHa (urypa vicarious liability omoryhasa ga ce nop ofpeheHUm ycnosuma
jeqHOM nuLly mpunuLLe KpUBMLA 3a Tyhe NpOTWUBMPaBHO MoHalamwe.®”® TunmuaH npumep
3a 0Baj BWUL OArOBOPHOCTU Y EHI/IECKOM NpaBy MpeAcTas/ba OL4rOBOPHOCT MOC/IoAaBLa 3a

CKPVB/LEHO HENpaBo Koje je 0CTBapyo Heros 3amnocneHn.®’® MehyTum, ycnosm nog kojuma

676 C 063mpom Ha To fja 3a 13pa3 vicarious liability He nocToju ogrosapajyhut NpaBHN eKBMBANEHT Y CPMCKOM
npasy (M3 CAMYHMX pasfiora Kao u y cnyyajy strict liability) y pagy he yrnasHom 6uTy KopuwheH U3BOPHM
TEPMUH.

677 3, CtojaHoBuh /2014/: cTp. 27.

68 A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 263; D. Ormerod /2011/: ctp. 273; J.
Samaha /2011/: cTp. 219. N 'y €BPOKOHTUHEHTAIHOM KPUBMYHOM MnpaBy Moryhe cy cutyauuje KpuUBUYHe
0ArOBOPHOCTM 3a Tyhje MPOTMBMNPaBHO NOHALLaE, MOCEOHO Y Cthepy HEMPaBMX KPUBUYHMX A€/a HeUntbeHba.
Buwe 0 Haf30pHUM rapaHTHMM Mo3uupMjama pPoAUTE/ba W HMXOBOj OArOBOPHOCTU 3a Aena Y4uktbeHa Of
CTpaHe HIMX0BE Ma/IONETHE fele M OArOBOPHOCTM MOCMOfaBLa 3a fAefla HeroBux 3anocfieHux Bug. W.
Bykosuh /2013a/: KpuBuyHa fiena Henpasor Heunkewa, beorpas, cTp. 288-301.

" Tako je u y kpuBuyHOM npaBy CAJ, rAe HNp. M BNACHWK PEcTopaHa MOXe OAroBapatil 3a AenuKT
KOHObGapa Koju je roCTy MOCMY)XMO MOKBapeHY XpaHy, YaK Mako Huje 3Ha0 3a Ty OKOMHOCT. Y HEKuUM
CnyvajeBMMa BUKapMjCKa OArOBOPHOCT je MPOLUMPEeHa Ha MNOCN0AaBLa MaKo je 3anocieHn CBECHO NPeKpLUnO
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[onasn [0 nprvMeHe O4roBOPHOCTU 3a pafhe Apyrora HUCY YBeK MpeunsHo ofpeheHu u
YMpPKOC TOMe LUTO je OCHOBHM MUMMepaTuB Aa ycTaHoBy vicarious liability Tpe6a KopmucTuti

CacByM U3y3eTHO, MOJbE beHe NPYMeHe Hema jacHo oMefjeHe rpaHuLe. °®

1. Vicariousliability y eHr1ieCKoMm KpMBUYHOM NpaBy

Vicarious liability ycnoctas/ba 04roBopHocT 3a Tyhe NpoTMBNPABHO MOHaLLake, 1
nof OBY YCTaHOBY He crajajy CnydajeBM OHUX WMHKPUMUHAaLMja KO KOjuUX 3aKOoHOZaBal,
npegsuha NMYHY OAroBOPHOCT TayHO oAapeheHor nuua (HNP. NOCNOAAaBLA) Kao MpaBHY
MoCNneguLly HEeroBOr CKPUB/BEHOT YUMHEHA WIN HeUMmwerba. YKOMKO YYMHWUNaL Koju
ncnywasa CBOJCTBO M3 3aKOHCKOr OMuca OCTBapy efieMeHTe fAena OH he NIMYHO OUTK
0/roBOpaH 3a CBOje MNoHallake, npeMaa 6u ¢ NnpaBomM mMorao fa TBpAW Aa Henpaso Aena He
6u 6uI0 OCTBapeHO fa Hema KpMBMLE HeroBux 3anocneHux. Mpumvep npyxa Healt and
Safety at Work Act [1974] koju npefsuha o0b6aBe3y 3a CBakor nocnogasua fa CBoje
nocnosawe (akKTMBHOCTW) 06aB/ba Ha HauyMH Koju he omoryhutu, y mepu y Kojoj je TO
pa3yMHO M3BOA/bUBO, fa 0C00e KOje HUCY HEeroBW 3arnocfieHn He Byay W3/0XKEHWN KaKBOj
onacHocTW. ¥ cnydajy British Stedl plc. [1995] nocnogasal je oarosapao 3a CMPT fnua
KOjy je HexaTHO OCTBapMO HeroBs rnoan3sohay, jep No MULL/bEeY Cyda H1je Npeay3eo Mepe
[la He W3/10KN OMacHOCTM 0COGe KOje HUCY 3amnoc/ieHe KOA Hera. YuuHuniay, Huje
0froBapao 3amMeHWYKM 3a [efio noaussohaya Kora je aHraxosao, Beh 3a COMCTBEHO

Heunberbe. 8t

nocnoAaByeBy 3abpaHy, HNp. ga He npoga nuhe mManoneTHoMm nudy. Bua. H. Wallace, C. Roberson /2012/:
CTp. 45.

%0 Nako je y aHrNOCaKCOMCKOM MpaBy [aBHO MPUCYTHO MPaBMno Aa OHaj Ko nocTyna y3 nomoh apyrora y
cTBapu paam 3a cebe (qui facit per alium facit per se) oHoO je paHuje MMano cacBUM Apyrayvje 3Hauere of
OHOT KOje Hocu faHac. Haume, cmaTpano ce fa 0BO MPaBWU/Io BaXXW Camo Y C/yyajy Kaja je HeKo Apyrome
Hapeamo fa 3a kera 0CcTBapy ofpeheHn U/ UK Ta je Ha TO MOACTULA0, a He 1 Yy CAyyajy Kaja jeHO Nnue He
3Ha 3a Tyhe npoTMBnpaBHO NoHawawe. F. B. Sayre /1930/: Criminal Responsibility for the Acts of Another,
Harvard Law Review, Ne 5, cTp. 690-691.

%! D. Ormerod, K. Laird /2015/: cTp. 310. Vicarious liability npeactas/ma onwTe npasuio Kao 061K
0/}rOBOPHOCTY Y 06/1acTK rpahaHCKor npaea, rae je Taj KOHLUEeNT pa3BujeH joLl y paHom 18. BeKy. ["eHepasnHo,
rnocnojaeall, je OAroBopaH 3a CBE pafe CBOr 3anocfeHOr Koje Cy y TeCHOj Be3u ca MoC/oBMMa Koje OH
o6aB/ba kog nocnogasua. OLroBOPHOCT Y KPYBUYHOM NpaBy He MOXe Aa Oyfe Tako LUMPOKO NnocTas/beHa. M.
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OBy npaBHY YCTaHOBY He Tpeba MeluaTh ca NpaBHUM 06/M4YjeM yCTaHOBe Strict
liability, jep TO HMUCY MUCTe KaTeropuje, nako je y mMpakcu NpuUCyTHa TeHAeHLMja HUXO0BOr
noucTosehnearwa.®® C jegHe cTpaHe, Moryhe je Aa 3akoH onuLle cy6jeKTUBHa obenexija
[ilena y O4HOCY Ha YMTaBO HEenpaso, a Aa Npv ToMe npessuan MoryhHOCT OAroBOPHOCTY 3a
Tyhe AeNnnKTHO noHallawe, 0K C Apyre cTpaHe HWMje UCK/by4veHO aa strict liability genukr
He omoryhi Takas Buz oArosopHocT.®®

OCHOBHO je npaswn/Io fa Nocnofasal, 04rosapa 3a KpYBMYHO [ef10 CBOT 3anoc/ieHor
caMO YKO/NMKO Cy WCMYyHEHW YCMOBM [a Ce 3ajefHVMYKO YYeCTBOBatbe Yy OCTBapery
KPMBUYHOI fena cMaTpa cay4yecHULWTBOM. Mnak, jow cy npasuia common law cuctema
no3HaBaia TpU U3y3eTKa of, Tor npasuna,®* a gaHac oHMX Koju cy Aeno 3aKoHoAaBLa Mma
3HATHO BuLe. AN, YNHW Ce [a je Of/1yYMBabe Y KOjUM ciyyajeBrmMa he 6UTK nprMerbeHa
vicarious liability Bue y AOMeHY KpeaTvBHe yfiore CYACKe Mpakce Hero creyugpuyHe
3aKOHO/aBHE TEXHWMKE 1 BO/bE CaMor 3aKoHoAaBLa.®® 3akoHOM mpeaBuheHn JeNnKTU Kog
KOJUX je M3PMUUTO HarnaweHo aa he ce jedHO nuMuUe cmatpaTy OAroBopHMM 3a Tyhe
NPOTMBMPaBHO MOHalLame MpeAcTas/bajy peTkocT.®®® YrnasHom cygosu y onucy fena

npenosHajy TakBy HaMepy 3aKOHO[aBLA, MAaKO OHa HMWje jacHO wucrosbeHa. [pakca

Jefferson /2009/: ctp. 210; A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 263; D.
Ormerod /2011/: cTp. 274-275. Buwwe o vicarious liability y o6nactu rpahaHckonpaBHuX genukarta sug: H. J.
Laski /1916/: The Basis of Vicarious Liability, The Yale Law Journal, Ne 2, cTp. 105-135; A. O. Sykes /1988/:
The Boundaries of Vicarious Liability: An Economic Analysis of the Scope of Employment Rule and Related
Legal Doctrines, Harvard Law Review, Ne 3, cTp. 563-609; G. T. Schwartz /1996/: The Hidden and
Fundamental Issue of Employer Vicarious Liability, Southern California Law Review, Ne 5, cTp. 1739-1767,
C. Mclvor /2006/: The Use and Abuse of the Doctrine of Vicarious Liability, Common Law World Review, No
4, cTp. 268-296.

2 \W. R. LaFave, A. W. Scott /1986/: cTp. 250.

3 D. Ormerod, K. Laird /2015/: cTp. 311.

%% 3a ogpeheHa gena (public nuisance, criminal libel, contempt of court) yunkbeHa o cTpaHe 3anocneHor
nocnogaeal, je Morao fa Ofrosapa Mako je HeroBa KpuBMUA Y KOHKPETHOM CAy4ajy 6wuna noTnyHo
uck/bydeHa. D. Ormerod /2011/: cTp. 275-276. Y CyWTUHX cOMMON law CUCTEM HOPMU MNak HWje No3HaBao
yuetse o vicarious liability. A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 264.

%5 McTo.

%8 Takas npumep npyxa Road Traffic Offenders Act [1988] koju cagpxw NpeTnocTaBKy Aa je BAacHUK
BO3Wna (Y4ak 1 nNpasHO Nnue) 61O 3a BOMaHOM Y BpeMe M3BpLUEHa ofpefieHnX fenvkaTta U Aa ce CreacTBeHO
TOME UMHEHE UM HEUMHEHE BO3aYa MMajy npunucath BnacHuky. D. Ormerod /2011/: cTp. 276. CnnyHO
npasuno npegsuia n Transport Act [1982], anm y3 MOryhHOCT Aa BNaCHUK M36erHe 0A4roBOPHOCT YKOMKO
[OKaXXe [a je ApYro nvue ynpasbasio BO3WUIOM 6e3 HeroBor npuctaHka. M. Jefferson /2009/: ctp. 211.
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Hajuellhe nprMetsyje oBaj 06/IMK OArOBOPHOCTM KO/ AeNnKaTa Koju ce 360r CBoje npupoae
N TEXMWHe pacnpas/bajy Nped MecHMM cyaoBuma (Marmctpatuma), obpasnaxyhu cBojy
O4J1yKY M0 npasuy aprymMeHToMm aa he y cynpoTHOM 61T 3a06uheHa BO/ba 3aKOHOAaBLA U
Aa he 3aKOH KojuMm je aeno npefsuheHo 6UTK camo MPTBO C/I0BO Ha nanupy. UyaHo 3Byun
fa ce y umby edmKacHMje NpuUMeHe CyaoBM onpeferbyjy 3a oBaj 06/MK OAroBOPHOCTM
YNPKOC TOME LWUTO je NPUHUMN OArFOBOPHOCTM WMCK/bYYMBO 3a COMCTBEHO MOHaLlakbe
TEMe/bHO Hayeno CBaKor KpMBUYHOMPABHOI cuctema. MocebHO ako ce He MOXe [0oKasaTu
HUKaKBa KOPUCT Of, TaKBOT MPUCTYNa Ha nnaHy npeseHupje.

Y npakcu cy ce UCKpUCTasmcana U Heka HadesHa, onwta Mepuna o Kojuma Tpeba
BOAUTM padyHa NPUINKOM OAJlyymBarba 3a npuMmeHy vicarious liability. MNpe ceera of
3Hayaja je matepuja Kojy 3aKOH perynuile, TeEXHMKa KOjOM 3aKOHOAaBsal, WHKPUMUHWLLE
ofpefeHo noHalawe 1 yrnoTpeb/beHe peyun y 3aKOHCKOM OMucy, npupoga obasese Koja je

HaMeTHYTa, Kao 1 N1Lle KOMe je ynyheHa o6aBe3a v npeTHa kasHe.*®®

2. Kputepnjymm 3a npumeHy vicarious liability

[lBa OCHOBHa Mofena, Koja ce Yy CBOjUM e(eKTUMa [OHeK/e W pasfukyjy,
npefcTas/bajy TeMesb 3a NpuMeHy vicarious liability. Hajnpe, o cutyaumje y Kojoj jeaHa
ocoba oaroeapa 3a Tyhe [AeNMKTHO NoHallake MoXe fJohu Yy cny4ajy Aa je m3Bohere
ofpeheHe paare, Ha KOjy je jedHO nuue 3aKoHOM 06aBe3aHo, NMpeHeceHo Ha apyrora (the
delegation principle). Apyrn mogen nog oapeheHNM ycnoBmMma ycrnocras/ba 04roBOpHOCT
nocnofasLa 3a NPOTMBMNPaBHO MOHAaLlake HeroBor 3arnoc/eHor, Tj. pagkbe jefHor nuua ce

npunucyjy apyrom nuuy (the attributed act principle).®®

%7 D. Ormerod /2011/: cTp. 276.

%88 Oy 3Hauaja je 1 ognyka [loma nopgosa y ciyuajy Environment Agency v Empress Cars [1999] y ogHocy
Ha NuTawe Y3POUHOCTU Y CAyyajy Npoy3poKoBarba 3araherba XMBOTHE cpeauHe. [Jom nopAosa je morpeLuHo
3aK/byuno fja MoHallawe Apyror nmua, Koje ocyheHoM Huje 6110 MO3HATO, a YMjOM PajHOoM je U3 cKnaauwTa
ocyheHor ucnywTeHa OTnagHa Matepuja, He Npekuia y3pouHu naHal, U He Hermpa OAroBOPHOCT B/IACHMKA
cknaguwTa. cTo.

%89 N. Haralambous /2010/: cTp. 81.
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a) The delegation principle

MpuHUMn peneraumje osnawhewa MMa Ayry Tpagvuunjy Yy €HrNIeCKoj CYACKO]
npakcu, Mako 0Baj BWf, MpPeHOLleHha O4rOBOPHOCTM HUje 3aKOHOM perynucaH, 360r yera
nojeavHN ayTopy TBpLe Aa ra je TelKo onpasgatw. W nopep Tora WTO je Yy HEKONMKO
HaBpaTta npeg JomMoM nopAoBa pasMaTpaHo O HeroBoj UCNPaBHOCTH, Ay60Ka YKOPeHeHOCT
y MpaKcy ouyBana je 0Baj MPUHLMM HeoKpHeHnM. *°

[Mpema 0BOM MpUHUMNY, jeAHO NMue Aenermpa oBnawwherwa Ha ApYyro nvue ynje ce
MPOTMBMNPABHO M CKPUB/LEHO MOHALLIAHE OCTBAPEHO Y OKBMPY MPEHECeHWX HaL/1eXXHOCTU
NpUnKCYyje OHOM ALY Koje je Ha Apyro npeHeno ogpefeHe obasese.*™

[o6py wnycTpauujy npuHUMna npeMa KoMe jedHO NuUe Koje npeHece CBOja
osnawherwa (06aBesy) Ha Apyro /nuLe OAroBapa 3a HEroBO [AEMMKTHO MOHaLlaHbe
npefcTas/ba npumep 13 ctapuje npakce (Allen v Whitehead [1930]) y KoMe je npekpLieHa
3aKOHCKa ogpeaba Koja je 3a nMUe Koje ynpae/ba pectopaHOM CTBopwusia obasesy fa Yy
pecTopaHy He [103B0/IM NPUCYCTBO 0c0ba 3a Koje My je No3HaTo [a ce 6aBe NPOCTUTYLIMjOM.
Y KOHKPeTHOM C/ly4yajy BflaCHMK HUje HEenocpedHo ynpas/bao MocnosuMmMa, Beh je 3a Ty
CBPXY aHraxoBao MeHailepa, KOMe je jaCHO MpefoyYno TakBy jefHy 3abpaHy (CTaBMBLUM U
obaBeLLTEee Y YHYTPALIKOCTU pecTopaHa). Y TOKY HEKOMKO AaHa MeHalep KoMme cy
MOBEPEHV MOC/MOBW YMpaB/batba PeCcTOpaHOM Huje NowToBao 06aBe3y WM CBECHO je
A03BONNO FPYNK AeBojaka Koje cy ce 6aBmie NPOCTUTYLMjOM aa 6opase y pectopaHy. Mako
Ta OKOJIHOCT HMje 6wuna nosHaTta BNacHUKY pecTtopaHa, OH je cMaTpaH OArOBOPHWM 3a
KpLLete 3abpaHe.®® Pagra MeHaliepa 1 Herosa KpuBMLa (3Hao je Ja ce npucyTHe ocobe

6aBe MPOCTUTYLMjOM) NpUNUCaHe Cy BMaCHUKY, ain He 360r Tora LTo je pey O OfHOCY

%0 D, Ormerod /2011/: cTp. 279.

%1 M. Molan, D. Lanser, D. Bloy /2000/: cTp. 136.

%92 Hanap, KpUTuKe Ha ycTaHoBY vicarious liability no 0Bom Mogeny yrnaBHOM ce KOHLEHTPHLLE Ha 036U/bHO
KpLUeHe Hayenia KpMBMLE, Tj. YYMHMMAL, OfroBapa 3a Tyfje NpoTUBNPABHO MOHALLIAKE YaK MaKo je NocTynao
MaXX/bMBO M YUMHMO CBe fa NnLe KoMe je noBepuo oapeheHa oBnawherwa He 0CcTBapyu Guhe KakBOr AEeNMKTa.
M. Jefferson /2009/: ctp. 217.
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nocnogasua v 3anocneHor, Beh 360r Tora WTO Cy oBnawhera ynpas/batba PECTOPaAHOM
flenervpaHa (NpeHeceHa) Ha MeHaliepa.®*

OBaj NPUHLMN HMje OrpaHUYeH MCK/bYYMBO Ha OAHOC ABa /UUa, je4HO Koje Mma
ofpefeHy npaBoM 3acHOBaHy 006aBe3y M [Apyro, Ha Koje je u3Bplerwe Te o0baBese
npeHeceHo, Beh MOXe MOCTOojaTy M NnaHal, Agenernpara y ToMm CMUCAY [a Nnue Ha Koje je
obaBe3a npeHeceHa Ty 06aBe3y npefa HeKOM Tpehem MLy UTA. Y TOM Ciy4ajy inue Koje
je NpBOGUTHN Hocunal, 06aBe3e OAroBapa 3a Le/IMKTHO MoHallake 6110 Kor inua Ha Koje
je npeHeceHo 13BpLLEeHe o6asese.

Y npakcu n Teopuju He MNOCTOjU carfiacHOCT Yy nornefy Tora fja AM je camo
JeNMMMUYHO MpeHoWewe o06aBe3e Ha JApyrora [OBO/bHO [a 3aCHyje OBakaB BU[
OAroBOPHOCTM 3a Tyhe MoHallawe. YTr/naBHOM Ce Monasu of Tora ga je noTpebHo y
MOTNYHOCTM MpeHeTM oBfawhewa Ha gpyrora fa 6u npuHUMN feneraumje mMorao fa
yTemerbm vicarious liability.*%

Mpema jefHOM MULL/bEHY, 0Baj NPUHLMN MOXe OUTU NPUMEeHEH CamMO KO OHUX
KpUBMYHMX fena (fenvkarta) KO KOjux Ce 3axTeBa MOCTOjake Mmens rea eflemMeHTa y
O[HOCY Ha 4YMTaBO Henpaso. [pyryMm peurma, y ofHocy Ha strict liability genukre He

fonasn Ao ynotpebe oBor Mmogena.®®

Takohe, oBa BapujaHTa YCNoOCTaB/baka
OZIrOBOPHOCTK 3a Tyhe noHalawe, Npema cxeatakwy Koje Huje HecrnopHo (kao wTo he ce
BUAETN y nayhem aeny paga), BaXu camo 3a (Pu3nyka nuua; NpaBHO NMLUE HE MOXE 6UTK

04roBOPHO M0 0BOM 0CHOBY.*’

6) The attributet act principle

OBaj mMoAen ce npumeryje y OAHOCY Ha KaTeropujy strict liability genvkara, Kog

KOJUX Ce pajrba jefHor niua npunucyje 4pyrom nauly, Ha OCHOBY 4era MU3BMpe U Herosa

8% A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 265.

4D, Ormerod, K. Laird /2015/: cTp. 314.

8% M. Jefferson /2009/: cTp. 214; A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 266.
%% D, Ormerod /2011/: cTp. 279. CynpoTHo R. Heaton, C. de Than /2011/: cTp. 521.

897 M. Jefferson /2009/: cTp. 215. Y npunor cynpoTHoM cTasy Bug. A. Ashworth /2009/: cTp. 149, Kao 1 Aeo
paja Koju je noceeheH NMUTaky 04r0BOPHOCTM NPaBHON ANLA 3a KPUBMYHA Aena.
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04roBOpHOCT. Hajuellihe ce pagy 0 ogHocy 3anocieHor v nocnogasua.®®® Mo npasuny ce
npurNMekbyje y OAHOCY Ha 3aKOHOM npefsuheHe AenKTe KOjU UHKPUMUHULLY He3aKOHUTY
npogajy, nocefoBawe WM Kopuwhewe oapeheHnX cTBapu. Y npakcu cy Hajuewhu
C/yyajeBU Hef03BO/bEHE Mpofaje pobe, ma pehn fa je nocnogasal, Koju obasba Ty
TProBayky [enaTHOCT OAroBOpaH 3a AeNMKT CBOr 3aroc/eHor, YakK Mako Yy KOHKPETHOM
cny4ajy Huje 61Mo y NpuanMuUM Oa KOHTPOMULLE HEroBO MNOHallake WM He MNpeacTaB/ba
036W/LHO yrpoxaBare MpuHUMna kpuenue.®® 36or Tora nojegunu aytopu cmatpajy Aa
0BaKBM C/y4ajeBy 1 He NpefCcTaB/bajy UCTUHCKe MPUMepe 3a 3aMeHUYKy 0AroBopHocT.
Ocum o0BMX cnydyajeBa, vicarious liability no npasuny ce npumewyje WU Kof Aennkara
nocezoBarba. o+

OBaj 061K OLrOBOPHOCTM OrpaHNYeH je Ha NOCTyMNake Y OKBMPY pagHUX 3ajaTaka
1 oBnawhersa. Mocnogasal, Hehe oAroBapaTi YKOMKO 3aM0C/eHN NOCTyna NpoTUBMPaBHO
W CKPUB/BLEHO, a1 BaH OKBMpa CBOjUX pagHMX oBnatuherba 1 06asesa.

Kog nocebHuMx penukata, Tj. YKOMMKO je 3aKOHCKMM OMMcOoM npeasufeHo aa
CybjeKT OennKTa MOXe OMTM camO nUe Koje ucnywasa ofpeheHo cBojcTBO (delicta
propria) nocnojasal, Koju ucnykbasa TpaKeHO CBOJCTBO U KOjU Ofrosapa 3a pafty CBOr
3anoc/ieHor cmartpa ce U3BpLUMOLLEM fena. 3arnocieHn Koju npedy3vmMa pagky U3BpLUeHa a
He mocegyje CBOjCTBO M3 3aKOHCKOI OMMcCa He MOXKe O6UTK M3BpLUMMAL, Aena, ain MoxXe
04roeapati Kao cay4ecHWK. HanpoTus, ako ce pagu O OMNwTeM [LeNUKTY, rae oapeheHo
CBOJjCTBO CybjeKTa HMje BUTHO 0benexje 6uha KpUBMYHOT Aena, 3aroc/eHn Koju ocTBapyje
Henpaeo Koje ce NpuUNucyje 1 HeroBom NnocnoAaBLy MOXe OfroBapaTyt Kao canm3spLum/aLl.
OBO pa3NnKoBake CTBAPHE W NpaBHe y/iore 3arnoc/eHor, jeffHOM Kao cau3BpLumnoua, 4pyru

MyT Kao cay4yecHMKa HWje caMo Of, Haye/THOr U TEOPUjCKOr 3Ha4vaja. Hajnpe, y cny4ajy ga

%% N. Haralambous /2010/: cTp. 81-82.

9 D, Ormerod /2011/: cTp. 279. ¥ cnyuajy Harrow London Borough Council v Shah and Shah [1999]
nocnofaeal, je 0AroBapao 3a He3aKOHUTY NPojajy TUKeTa HalMoHasHe nyTpuje nuuy mnahem og 16 roguHa
MaKo je HEeroB 3anoc/eHn Koju je TWKET MpoAao OCHOBAaHO MOBEPOBAo Aa je Kynal, Nle cTapuje Of Tor
y3pacta. AcTo, cTp. 280.

% A P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 271.

™ YcTo, cTp. 268.

02 M. Jefferson /2009/: cTp. 212. [loaylue, YMHW Ce Aa 3amoCneHu He MocTyna 13BaH OKBMpPa CBOjUX PafHUX
3aiaTaka YKO/MKO CaMo He CNneay MHCTPYKUMje 1 ynyTcTBa CBOr nocnofasua. A. P. Simester, J. R. Spencer,
G. R. Sullivan, G. J. Virgo /2010/: cTp. 270.
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Ce y OQHOCY Ha 13BPLUEHO [eN0 npumeksyje strict liability, ga 61 3anocneHn ogrosapao Kao
cay4eCcHVK HEOMXOAHO je [oKa3aTu HeroBy KpvBMLUY, 3a pas/iMKy Of C/y4aja Kafja ce OH
nojae/byje Yy Yynosu u3BpluMoua, rge To Huje noTpebHo. Ocum TOra, y NOjeAvHUM
cuTyaumjama nmue Koje 3aMeHWYKM ofroeapa 3a Tyhe noHallawe Moxe n3behun ocydy nog
YCNOBOM fJa [OKaXe f[a je CTBapHM Y4YMHWNaL, fJena HeKo apyro nuue. Tewko je
MOBEpOBaTY [a Taj YC/I0B MOXe OUTK UCMYHEH Y CyYajy [da ce Taj Apyrv Hanasn y ynosmu
cayyecHuka. ™

AprymMeHTM KOju ce HaBofe y Npuior OBOM BUAY OATFOBOPHOCTY CY C/IMYHU Kao 1 Y
cnyyajy yctaHoBe strict liability n yrnaBHom ce cBofe Ha NoTpeby 3a 6PXXNM NOCTyNateM
M NakWwoM MpMMEHOM Mponuca y OHWM o6nacTvMa y Kojuma 61 y cynpoTHOM OMWTK
NHTepec 610 036M/BHO YrpoXeH. ™ CMYHO Bpeay 1 3a KPUTUKY NpaBHe urype vicarious
liability. OAroBOpHOCT Yy KPMBMYHOM MpaBy NMoYmMBa Ha IMHYHOM N CKPUB/LEHOM MOHALLIAY,
Te HWje Nako OnpaBAaTh KaXKaBakbe 3a OHO LUTO je HEKO APYrv YYMHMO UM NPONyCTUO Aa
yumHm. '

Nako je y HaupTy KpuBUYHOr 3aKOHWKa NPeLSIOKEeHO fJa Ce Cy4ajeBu
OLrOBOPHOCTK 3a Tyhe [4eNIMKTHO MOHallawe OrpaHuye Ha Taj HauMH WTO he 0Baj 06/MK
O[IrOBOPHOCTU GUTW NPUMEHMBAH CaMO Y OHMM ClyyajeBMMa Y KOjuMa je 3aKOoHOdaBal,
jacHo Tako ognyuno,’® Komucuja 3a npaBo je HefaBHO MOHYAWNA jeAHO Apyrauuje u
BEpOBaTHO NPUXBAT/bMBUjE pPeLLee. YMEeCTO NocTojawa NocebHOr BUAa OAroBOPHOCTY 3a
Tyhe noHaware (vicarious liability) npefnoxeHo je peluere Ha MnaHy nocebHor gena

KPVBMYHOT NpaBa, Kpo3 npeasuihatbe KPUBMUHMX Aenia NpomnyLluTakba Aa Ce Crpeun nuue

"% D, Ormerod /2011/: cTp. 282. Hasoherwe APYror Aa M3BpLWIM KPUBMYHO [eno mpema common law
npaBuIMMa 3axTeBa mens rea efemMeHT (MCTO BaXXM M 3a Momararwe), Tako Aa je Bnagajyhu ctaB ga vicarious
liability He MOXKe nocTojaTi y cny4ajy nomarakba Uv NoACTPeKaBara Yak Mako ce Y OfHOCY Ha WU3BpPLUEHO
Jeno npumetbyje strict liability. CnnuHo BaXky 1 3a NOKyLWaj KpMBUYHOT fena. He moxe 6UTU npumereHa
O/ArOBOPHOCT 3a Tyhe Ae/MKTHO MOoHallarkbe ako Ce pagy O MOKYLUajy KPpUBUYHOT Aena, na Yak vy ciydajy fa
Ce y OfHOCYy Ha TO [ienlo MHaye npumemsyje vicarious liability. M. Jefferson /2009/: ctp. 215; D. Ormerod
/2011/: cTp. 282-283; R. Heaton, C. de Than /2011/: cTp. 522.

%4 M. Jefferson /2009/: cTp. 215-216.

5 eTo, cTp. 216.

% A P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 271.

183



KOME je AenermpaHo KakBo oBnallherwe WM npeHeceHa ob6aBe3a fAa M3BPLUM KPUBMYHO

feno.”®’

"D, Ormerod /2011/: cTp. 283.
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MOrJ1AB/bE VI. OA4IrOBOPHOCT INMPABHOI JIMUA 3A KPUBNYHA JENTA Y
EHIMNMECKOM IMNPABY

[MpaBo je o4yBeK MpUMapHO HacTojano da ypean ogHoce Mehy nojegnHumma. To
npe cBera BaXW 3a KPMBMYHO NPaBO Koje MMa Lu/b fa omoryhu ycrioBe 3a penaTtuBHO
HOpManaH >XMBOT CBMX YNaHOBa jefjHe APYLUTBEHe 3ajefHuuUe. MpakTUYHW pas3nosm cy
[0BeNN [0 CTaBa fa ce u ofapeheHe opraHuzaumje cmatpajy Cy6jeKTOM KpUBMYHOT Mpasa.
OCHOB 3a OfrOBOPHOCT MpPaBHOI /NLUA Y €Hr/IeCKOM rpahaHCKOM U KPUBMYHOM MNpasy
npoHaheH je y ctapom common law npaewuiy npema KoMme je rocnofap OAroBopaH 3a
NPOTUBMPABHO MOHaLLake CBOI cryre. Ta je 0AroBOPHOCT Y rpafaHCKMM CTBapuma 6una
rotToBO MOTMYyHa, [OK je KPUBMYHA OArOBOPHOCT rocrogapa 6una CKOpo Yy LENHK
NCK/bYYeHa, OCUM Yy Cnydajy Kaga je cnyra f[enosao Mo Hapehewy rocrnogapa, wam je
MOCTO0jao HeroB NPUCTaHaK Ha MPOTMBMpPaBHO Aeno nogpeheHor cy6jekTa.’®® OnwTK cTas
y paHom 16. n 17. BEKy je MCK/by4MmBao CBaKy OArOBOPHOCT MPaBHOI MLUa 3a KPMBMYHA
nena.”® To je 6una nocneguua npoLecHe HOpMe Koja je npeasuhana 06aBe3HO IMUHO
NPUCYCTBO Mpes CyAOM Y KpuBMYHMM cTBapuma. '® MpaBuna KpUBMUYHOT Mpasa cy 6una
AM3ajHMpaHa 3a (M3nYka imLa Kao Hocuoue OAroBOPHOCTM. MMOWTO MpaBHO Mue Huje
MOrN1I0 (M3NYKN [Ja MpUCYCTBYje Cyhewy Ha Hera Ce HUCY MpuMewuBasia npasuia
KpMBUYHOI npaBa. [ouHuje je 3aKOHCKMM M3MeHama oMoryheHo 3acTynarbe npaBHOr nnLa
04, CTpaHe aABOKaTa WM NpPeACTaBHMKA MpaBHOr fuMUa, Tako Aa je nojam cybjekta

KPWUBMYHOT fieNna MPOLUMPeH 1 Ha npasHa nnua. '™

%8 T_J. Bernard /1984/: The Historical Development of Corporate Criminal Liability, Criminology, Ne 1, cTp.
4-6.

% v/, S. Khanna /1996/: Corporate Criminal Liability: What Purpose Does It Serve?, Harvard Law Review,
Noe 7, cTp. 1479. Minak, npema jeJHOM CTaBy, OArOBOPHOCT KOMMaHWje 3a pafikbe CBOjUX areHata Yy eHr/1ecKom
KPMBUYHOM MpaBy MMa KopeHe ynpaso y 17. Beky. Bug. K. F. Brickey /1998/: Rethinking Corporate Liability
Under the Model Penal Code, Rutgers Law Journal, Ne 3, cTp. 593-594.

0 3. CtojaHoBuh /20106/: OAroBOPHOCT NPaBHOM MMLA 3a KpUBMYHA Ajena, OAroBOPHOCT NPaBHUX Anua 3a
KpuBMYHa fjena — nospahaj gobapa, Moaropuua, cTp. 15.

" c. Wells /2011/: Corporate Criminal Liability in England and Wales: Past, Present, and Future, Corporate
Criminal Liability. Emergence, Convergence, and Risk, (ed. M. Pieth, R. Ivory), Dordrecht (etc.), cTp. 97.
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Opfemak 1. OcHOB 1 onpasfaHe 04roBOPHOCTU MPaBHOr NMua 3a KpMBUYHA
fena

Mpemaa je gaBHO yTBpheHa PrKumja fa NpaBHO /iMLe He NpeAcTaB/ba caMocTanaH
eHTUTET KoMe 6K Ce mMorna npunucatv Kpusuua 3a ofpeheHy npoTUBMpaBHY pagmwy, 0f
cpeanHe 19. Beka y €HI1eCKOM KPUBMYHOM MpaBy YCTaHOB/bEHO je MpaBW/o Aa WU npaBHa
nuya (companies, corporations) Mory oarosaparti 3a KpMBUYHO [ef10 Y OHOCY Ha Koje ce
NpUMetbyje T3B. CTpora OAroBopHoCT (strict liability).”? Ynennua ga je npasHo nnue y
CBET/NY NPaBHUX NpaBuna 3acebaH Cy6jeKT y 0AHOCY Ha (M3nYKa NnLa Koja ra 3actynajy u
npescTaB/bajy Herose opraHe 3 He npeAcTaB/ba Npenpeky Aa W NPaBHO NuLie OAroBapa 3a
KPMBUYHO [eno Kafda AehuHMUMja AennKTa He 3axTeBa YTBphMBare KPUBULE LUTETHMKA.
OBakaB 0AroBop MpaBHOI CMCTEMa Ha 3abparbeHy [enaTHOCT NpaBHUX Nnua rnocneauua je
ybp3aHe MHAYCTWjanmn3aumje, Koja je nopesd CBOjUX MHOFOCTPYKO KOPUCHUX, UMana W
HeraTUBHe CTpaHe, NMpe cBera Kpo3 3arafhere XXMBOTHE CPeAMHEe U YrpoyXKaBare CUrypHOCTY
M 3apaB/ba /byan.”** MeRyTum, yBohete OATOBOPHOCTM MPaBHWUX NMLA 33 AENUKTHO

MoHalLake, Yak 1 'y chepy NpMBPEAHOr NOC/0Baka, HUje 610 jeAHOAYLLHO NoAPXKaHo, jep

"2 C 063Mpom Ha TO Ja Ce KO TaKBMX [JennKata He yTBphyje MeHTanHW enemeHT Yy OAHOCY Ha feo
06jeKTMBHOI Henpasa, Hema MoTellKoha fa ce YCrocTaBy OArOBOPHOCT MPaBHOr /LA, YOMLWTEHO, Hema
HVKakBe pas3nuke nM3Mehy KoprnopaTuBHe OfrOBOPHOCTY W OArOBOPHOCTW (Pu3MyKor nuua 3a strict liability
JenuKT. HapaBHO, y MpMMeHMW CTpore O4r0BOPHOCTY Ha NpaBHa /inLa, BaXKHO je BOAMTU padyHa 0 NocTojarby
Hekor due diligence Buga onbpaHe, Tj. Tpeba ucnutaTy fa Nu je NpaBHO NinLe Npefy3eno CBe HeONXoaHe v
[OCTYMHe Mepe Kako 6u n3BpLUlere aena 6uno n3berHyto. D. Ormerod, K. Laird /2015/: cTp. 293.

™3 Na je npaBHO N1Le 3acebaH Cy6jeKT, Mako camo Mo cebn HeMa U3BOPHN (U3NYKKM CyncTpaT, NOTBpheHO je
y jeaHoj ognyum (Salomon v. Salomon) jow Kpajem 19. Beka. M. Molan, D. Lanser, D. Bloy /2000/: ctp. 138.
Y CyWTWHKW, CY6jeKTMBMUTET MPaBHOr /MUa Ce 3aCHMBA Ha [Ba pa3/inuuTa cxsaTara. [pema OCHOBHWUM
upTama Teopuje MKUMje, MPaBHO NMLE je HULWITa APYro 4O MpaBHa KOHCTPYKUMja, MojaM Koju obenexxasa
rpyny nHAMBMAyanHmx ocoba. MpaBHO NMLEe NpPeMa 0BOj TEOPWjU MOXE AenaTh CaMO MPEKO CBOjUX JbYACKMX
npefcTaBHUKa KOju MpeAcTaB/bajy Herose yaose (0OMYHM YNaHOBM) WMAM HEPBHU cucTem (ynpaerbadka
BpXYLLKa). [jpyro cxsaTarbe, Teopuja peaHOCTH, MOoMasn Of Tora Aa MpaBHO N1Le Kao TakBO Mma 3acebaH
Cy6jeKTUBUTET, He3aBWUCaH Of SIMYHOCTW MojeduHala Koju ra npefcrasbajy. M. Pieth, R. Ivory /2011/:
Emergence and Convergence: Corporate Crimina Liability Principles in Overview, Corporate Criminal
Liability. Emergence, Convergence, and Risk, (ed. M. Pieth, R. Ivory), Dordrecht (etc.), ctp. 6-7; 3.
CrojaHosuh /2014/: cTp. 211-212.

"4 E. Lederman /2001/: Models for Imposing Corporate Criminal Liability: From Adaptation and Imitation
Toward Aggregation and the Search for Self-Identity, Buffalo Criminal Law Review, Ne 1, cTp. 642; A. P.
Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 272-273.
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Cy OfLUTa NpaBuaa KPUBMYHOT MpaBa HaMekeHa UCK/bYUMBO MojeanHumma’™ u Hemoryhe
nX je 6e3 3Ha4ajHUX OACTynawa NPUMEHUTM Ha KONEKTUBUTET KOjU MpeAcTaB/ba NpaBHO
nnue.™® To ce npe cBera oAHOCK Ha NpaBuaa Koja 06aNKYjy NPaBHU NojaM KPUBHLE, jep
KpvBMLA MpeTnocTas/ba MojefuHUa Koju je penatMBHO c€nobofaH fa Ofnyyyje O CBOM
noHawary. PaHuje ce cmatpasio ga y HOPMaTMBHOM CUCTEMY MPaBHO NuLEe NpeAcTaB/ba
BELUTAYKY TBOPEBMHY, ancTpakLymjy Koja Hema HU (PU3NUKM HU MEHTa/THU KanauuTeT ga ce
aHraxyje y KpUMWUHa/IHOM MOHallakwy WM [a OCETU PernpecvBHU KapakTep KpUBUYHE
kasHe.”*’ MpaBHO NMLLe NpeMa peunma jedHor ayTopa Hema AyLy Kojoj 61 6una npunucaHa
KpWBULLA, HUTU Teno Koje 61 Morno 6utn noepeheHo.”*® OHo Hema cBoj 3ace6aH M3BOPHM
cyncTpaT Koju 6u 610 HesaBUCaH M OABOjeH Of CYOjeKTMBMUTETA (DM3MUKUX NULA Koja
3acTynajy HeroBe MHTepece W 0/M4yaBajy HEeroBe opraHe, na ycrnocTaB/bate KpuBuLEe
MpaBHOr NMLa 3a NPOTMBMPABHO MOHallake 3Hayu NPUNUCUBakbe OArOBOPHOCTM U OHUM
YNaHOBMMA KOjU HUCY YYecTBOBa/M Y Mpedy3nMatby AeVKTHe pagre.’ ™ MpolmnprBarbe
NPYMeHe KPMBUYHOT MNpaBa U Ha [e/IMKTHO MOoHallake NpaBHUX 1L, OCUM YrpoXKaBarba
Hayena KpvBuLEe NPON3BOAM N HeKe apyre npobneme, anu je cee Behn 6poj Ap>kaBa Koje cy
y CBOje 3aKOHOLABCTBO YHeNle HeKM MOAen OArOBOPHOCTW MpaBHOr Nuua 3a AeSIMKTHO

noHatuare. %

™3 Y ckrbyumBO HOBEK MMa CMOCOBHOCT camoogpehierba 1 CNo6oay OANyUNBaba, Na je KPUBIUYHA OAr0BOPHOCT
pe3ynTaHTa YKYMNHOCTU MCUX0-(PMn3NYKMX 0cobrHa 1 (hakTopa Koju ognnkyjy voseka. C. de Maglie /2005/:
Models of Corporate Criminal Liability in Comparative Law, Washington University Global Studies Law
Review, Ne 3, cTp. 548.

% Hekn ayTopn uak TBpAe /ia Ce He MOXe rOBOPUTW O MOHalLiay NPaBHOr N1La Kao Taksor. Bug. W. S.
Laufer, A. Strudler /2000/: Corporate Intentionality, Desert, and Variants of Vicarious Liability, American
Criminal Law Review, Ne 4, cTp. 1285. To UCTO BaXKM 1 3a BNnafajyhe CxBaTare Yy HEMaYKOj JOKTPUHMU, rae ce
nonasun of, Tora fia NpaBHOM NuLy ,HEfOCTaje He camo KpvBuua, Beh 1 padrwa KpUMBUYHOT fena. Pafra v
KpMBMLA MPaBHOT flMLA OCTajy hMKLMja U NOpes HacTojara HEKMX ayTopa Aa UM fajy ogpeheHn cagpxaj.” 3.
CrojaHosuh /20120/: cTp. 28.

T K. F. Brickey /1982/: Corporate Criminal Accountability: A Brief History And an Observation,
Washington University Law Quarterly, No 2, cTp. 396.

8 Byn. A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 272.

™9y 13BECHOM CMMCNY OAFOBOPHOCT MPAaBHOT ML 32 KPUBWYHO [EN0 je M3BeAeHa, Tj. AepuBMpaHa u3
O[JrOBOPHOCTY (PU3MYKOT NULA Koje Aenyje y UMe 1 3a padyH npasHor nuua (vicarious liability), anu npema
peLLery eHrIECKOr npasa, cMaTpa ce fa npasHo nuue strict liability fenvkT ocTBapyje HermocpeHo M fa 3a
kera JUPeKTHO ogrosapa. VicTo, cTp. 273.

2 ako cy y CAJ] npasHa nvua (kopriopaumje) y cknagy ca AOKTPUHOM respondeat superior oarosapana y
rpahaHCKMM CTBapMMa 3a NOHallake CBOjMX YfiaHOoBa, Tek je noyeTkoM 20. Beka (1909. rog.) BpxoBHu cyfq
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1. OAroBOPHOCT NpaBHOT LA 32 MeNs rea Ae/nKTe

3a pasnuky of strict liability genvkarta, y 04HOCY Ha KpUBUYHA [ena KoL Kojux je
HeonxodaH [OKa3 mens rea efleMeHTa, HY)XXaH je MexaHu3aM 3a MpunucrBarbe KpusuLe
NMpPaBHOM /LY Kao TakBOM. uTarbe, fa fv Cy yonwTe noTpebHa HapouMTa npasuna 3a
yTBphHMBare KpMBULLE NPaBHOT /MLa 1 U3BECHE MOAM(MKaLMje ONLWTer KPUBUYHOT Mpasa,
crnaga y HepawynwheHo Nosbe KPUBUYHOMPaBHE JOrMaTuKe.

Morao 61 ce 6paHMTK CTaB Aa je KpMBMLA Yy CBOM CBaKOHEBHOM 3HaYehYy CBOjMHA
nojeguHala, HEWTO LITO MPaBHO /INLEe Kao CBOjeBPCHA BelUTayka TBOPEBMHA He MOXXe
nocefosaTy. Pe3ynrtat TakBor nosia3HoOr okeupa 6u, ¢ jejHe cTpaHe, Morao 61Ty NOTNyHa
Herauuja OArOBOPHOCTM MpPaBHOr NWLA 32 KPUBUYHO [EeN0 WAW, C Apyre CTpaHe,
ycnocTaB/bakbe OfrOBOPHOCTM MpPaBHOI /ML Ha OCHOBY MPETNOCTaBKE O W3BEAEHO],
[EepUBMPaHOj KPUBULM, Tj. NPEHOLLEHY KPUBULE PU3NYKOT /Il HA NPaBHU KONEKTUBUTET
KOMe OH npunaga, oK 06aB/ba NMoBepeHy My (PYHKLMjY Y OKBMPY OBnalwhera 1 Ly>XXHOCTM

y MPaBHOM /MLy. Y €eHrNecKoj NuTepaTypy AOMUHMpA OBaj ApYyrv npuctyn. Kpusuua

0Baj KOHLENT MPOLUMPUO M Ha No/be KpuBMUHE ofrosopHocTu. M. E. Beck, M. E. O'Brien /2000/: Corporate
Criminal Liability, American Criminal Law Review, No 2, cTp. 262; H. L. Brown /1995/: Vicarious Criminal
Liability of Corporations for the Acts of their Employees and Agends, Loyola Law Review, Ne 2, cTp. 280-
281. YcTtonuuasarbe KOHLENTa OAFOBOPHOCTM MNpaBHOI AMUA 328 KPUBMYHO [en0 Y aHrI0CakCOHCKMM
3emM/bamMa YUMHEHO je 3HATHO paHuje W LenoBWTMje Hero y 3em/bama KOHTMHeHTanHe EBpone. lMojeguHe
eBpOrCcKe 3emsbe, nonyT Hemauke v WTtanvje, n fasbe HeMajy 3aKOH O OfrOBOPHOCTWM MpaBHWX fivua 3a
KpmBuuHa gena. C. de Maglie /2005/: cTp. 560-561. ¥ Hemaukoj ce cmaTpa fAa 6v 04roBOPHOCT MpaBHUX
nMua 3a KPMBMYHO fAeno 6una y cynpoTHOCTM ca npuHumnom nulla poena sine culpa, a 3axteBana 6u u
MOAM(MKALM]y KaKO MaTepujasiHOT, TaKo 1 NPOLIECHOT KPMBMYHOT npasa. MpaBHa fnua y HeMaykoM npasy
ofrosapajy 3a npekpLuaje (Ordnungswidrigkeiten). M. Bése /2011/: Corporate Criminal Liability in Germany,
Corporate Criminal Liability. Emergence, Convergence, and Risk, (ed. M. Pieth, R. Ivory), Dordrecht (etc.),
CTp. 229-231. Npenpeke 3a ycrnocTaB/bakbe OArOBOPHOCTU MPABHUX NNLLA 38 KPUBUYHA feNa Y UTaInjaHCKOM
npasy Hanase ce y KpvBMYHOM 3aKOHMKY KOju npeasuha cyncuiaumjapHy rpahaHcKonpasHy OLrOBOPHOCT
MpaBHOT /MLA 32 KPUBWUYHO [eN0 KOje YYMHU OArOBOPHO /MLe Y OKBMPY CBOjUX OBnallhera Ui y nHTepecy
npaBHOr NMUa W YcTaBy Koju ofpehyje fa je KpvBMYHA OArOBOPHOCT /IMYHA Yy CBOjOj Mpupoau u jaa
npefcTaB/ba OACjaj CTaBa Npema KOMe KPMBMYHO NPaBO HOCKM OTMCaK eTuuKuX npuHuyuna. C. de Maglie
[2011/: Societas Delinquere Potest? The Italian Solution, Corporate Criminal Liability. Emergence,
Convergence, and Risk, (ed. M. Pieth, R. Ivory), Dordrecht (etc.), cTp. 256.

188



MpaBHOr MLA HUje N3BOPHa, Beh je 13BeleHa 1 3aCHMBA Ce Ha KPUBULM OAr0BOPHOT iMua
y NpaBHOM nuLLy.

HacynpoT Tome, y Teopuju ce 3acTyna v CTaB /ja je NPaBHO /INLE HOCUNAL, M3BOPHE
N CaMOCTa/IHe OfFOBOPHOCTU. Y TOM Cyuyajy, aKo MpaBHO Kao TaKBO MOXe MoceaoBaT
YMULL/baj, HEOMXOAHO je peauroBaTV OMLTE MPUHLMME KPUBWYHOT Mpasa, Tako Ja U
0BAKBO peLLerse 6y/je NPaBHO yTeME/bEHO.

EHINECKO KPUBMYHO MPaBO je Y MaTepuju OAroBOPHOCTM MpPaBHOr Nua 3a
[IE/MKTHO MOHaLLarbe KPeHyno MpBuM NyTeM (AepuBMpaHa KpUBWLR) M Y3 MoMoh T3B.
Teopuje naeHTUunkaymje (doctrine of identification) omoryhnno HaumMH 3a npeHoLleHe
KpVBULIE Ca OArOBOPHOT NML@ Ha MpaBHO nnue.”” OAroBOPHOCT MPaBHOT NMLA He
NCK/byuyje MOCTOjakse KPUBMYHOT [ena OAFOBOPHOr Nnua. Kaja Cy 3a TO WCTyHseH
3aKOHCKM YCIOBW MeHayep, AMPeKTOp UM Ca. OArosapa Mpema OMWTWAM Mpasuavma
KpMBMYHOT npasa.’”® Tako, AMPEKTOpP KOMMaHWje KOju a MUTO MpeAcTaBHUKY (upMe ca
KOjOM 3aK/byuyje YroBop /INYHO OfroBapa 3a OCTBAPEHO HenpaBo. YKOMNKO CY UCTYHEHN
YCMI0BM fla W MPaBHO NINLE OAroBapa, OArOBOPHO /MLE MOXE GUTU ONTYKEHO Kao

cayuecHnk.””* Ann, 3aKoHogaBal, MOXe Y OfpefleHMM CnyuajeBUMa WCK/bY4nTH

2L A P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 273-274. O WUCTOr pellersa je y
unaHy 7. nowiao v cpnckn 3akoH O OATOBOPHOCTM MPaBHWX nvua 3a KpuenuHa gena (Cn. rnacHuk PC, 6p.
97/2008).

22 YcTo, cTp. 274.

2 Mpakca y CAJ], nonasu og cTasa Ja Cy OATOBOPHOCT ML KOje je PenpeseHT NpaBHOT LA W OAr0BOPHOCT
npasHor nnua mefycobHo He3aBucHe. Tako je Moryhe fa npaBHO nnue 6yae ocyheHo 3a KpUBUYHO feno, a ja
OArOBOPHO /MLEe Yy MpaBHOM nuuy Oyfe ocnobofeHo. M 06pHyTO. YmkeHWUa fa je OATrOBOPHO /vLUe Y
npaBHOM MLy 0CM060MEHO He MCK/byYyje 0A4roBOpHOCT npaBHor nuua. B. Coleman /1975/: Is Corporative
Criminal Liability Really Necessary, Southwestern Law Journal, Ne 4, cTp. 911. [oaywe, Mogen KpusniHor
3aKoHvKa npegsuna [8 2.07(5)] Aa y 04HOCY Ha mens rea JenvKTe NpaBHO /iuLe He 04rosapa 3a Ae/IMKT ako
ycne fa [OKaxe [a je OLrOBOPHO NuLe Npefysenio cBe npedsuhieHe Mepe y LW/by crnpeyaBarba BpLUerba
KPMBUYHOT fena. An, HA 0BO NPaBWI0 HE BaXXM aKo Ce MPOTMBK ratio legis-y ogpeheHor KpMBMYHOr Aena.
WcTo, cTp. 913-914.

% Enrneckn HaupT KpuMBMUHOT 3aKOHWKa npeasuia fa MpaBHO MMLE He 0AroBapa 3a MPOTMBMPaBHY W
CKpUB/bEHY pafitby OArOBOPHOT MLA KOje je 4eno YYMHUMO Yy HamMepu Aa owTeTn (Unv npukpuje Beh HacTany
LITETY) TO MpaBHO /MUE, Tj. Kaja OLrOBOPHO MMLe MOCTynma MPOTWMB WHTEpeca BfacTuTe Komnauwje. D.
Ormerod /2011/: cTp. 263. TakBO pellere NpefcTaB/mba 04CTynawe of Baxeher npasa. M. Jefferson /2009/:
CTp. 228. Y BehuHM 3eMa/ba OArOBOPHOCT NPABHOT AMLA 38 KPUBWYHO efio YCNoBMhe UCKbYYMBO AENUKTHO
nocTynake OArOBOPHOI NMLA KOje je YCMEpeHO Ka 0CTBapuBaky KakBe KOpUCTW 3a TO mpasHo nuue. C. de
Maglie /2005/: cTp. 547. ¥ npakcu cypoBa y CA/] ce cmaTpa fja Hamepa OAroBOPHOTr MU Aa U3BPLLEHEM
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0r0BOPHOCT (PM3MYUKOT NMLA KOje pernpe3eHTyje NpaBHO nLe, Tako 4a NpPeKop U KpMBUYHa
caHKumja norahajy camo npaBHO finue. KoprnopaTMBHO YOUCTBO (NMLLEHke XMBOTA) je
NpuUMep 3a Takas ciyyaj.’> MocToje, Npema ToMe, AeNMKTU KOji Cy CTBOPEHU UCK/bYUMBO
Kao AeNVKTW NpaBHOr nuua. Hajuewwhe ce pagy 0 NpaBUM KPMBUYHUM [JeIMMa HEUMHEHA.
[MpaBHO NMLUEe KOje He MOLUTYje 3aKOHCKY 3anoBecT fa YMHW Yy ofapeheHoj cuTyauumju
oarosapahe Kao UCK/bYUMBY CYBjeKT KpUBMUHOT Aena. 2

MoyeTKOM Mocnefre [eLeHnje NPOLUNOr BeKa npasuia 0 04roBOPHOCTM NpaBHOr
nMua 3a KpUMBUYHA [ena y eHrneckoM npaBy YBPCTO Cy yobaMyeHa M 3aCHOBaHa Ha [ABa
OCHOBHa mopfena. Hajnpe, npaBHO /ML MOXKe OAroBapaTyt 3a KPUBWYHO feN0 NPUMEHOM
vicarious liability, nog nctum ycnosmma Kao 1 M3nyKo nuLe, a 3aTum, y3 nomoh teopuje
naeHTUMKaymje omoryheHa je HemocpefHa OArOBOPHOCT MNPaBHOr NuUa 3a [e/IMKTHO

MoHaLLare OTOBOPHOT IMLA Y MPaBHOM AuLLy. "’

a) Teopnja ngeHTUnKayuje (nonctosehmneama)

Y cKnagy ca 0BOM TeOpuWjoM, Koja Ce KaTkaf O3HayaBa M Kao alter ego npvHUMN n

aHTPOMOMOP(HM Mofen, pajtba U CyGjeKTVBHM OAHOC Npema Aeny OArOBOPHOr Smua y

Jena npubaBu KOpPUCT 3a MPaBHO MMLE He Mopa fa Oyfe MCK/bYYMBO jefHOCTPaHO YCMepeHa; mocTojahe
YC/0BY 3a OAFOBOPHOCT MPaBHOT /ML MaKo 0frOBOPHO MLIE MPBEHCTBEHO CebM Xenn Aa npmbasu ogpeherwy
KOpPUCT, [OK je norogoBake MpaBHOr fMua y APYrom niaHy. Ho, npaBHO nuue He OAroBapa 3a AENMKTHO
MoHallake CBOr YfiaHa Koju MoCTyna Ha WTeTy Tor npasHor anua. M. E. Beck, M. E. O'Brien /2000/: cTp.
268-269; K. Drew, K. A. Clark /2005/: Corporate Criminal Liability, American Criminal Law Review, Ne 2,
cTp. 282. ,Ratio yk/byumBarba yC/ioBa Hamepe MofpasymeBa MHTEHUM]Y fa Ce CMpeyn KPYBUYHO TOH-EHE
KOMMaHuja Koje Cy caMe XXPTBE KPUMWHaIHE AENaTHOCTU HeHMX 3anocfieHuX. AKT KOju LUTETU MPaBHOM
ALY WX Ce YMHW CaMO Y KOPUCT (HU3NUKOT /M@ He MOXe [ja 3acHyje OfLroBOPHOCT npasHOr nunua.* W.
Bykosuh /2014/: cTp. 285.

%D, Ormerod /2011/: cTp. 258.

% OBaj Mogen je 610 KapakTEpUCTMYaH 3a MOYETHW MEepuoj M3rpajre OArOBOPHOCTM MPaBHOr MLA 3a
KpuBuyHa faena. Ckopallwy npumep npefsufeH je 3akoHoMm u3 2010. rog. (Bribery Act) kao genukr
KOMepupjasHe opraHu3saumje Koja nponycTu fa cnpeun nogMuhvBame Koje YMHW NnLe NMoBe3aHo ca hoM, Y
Hamepw Aa 0CTBapy UM 3aPXKM NOCNOBHY KopucTt. UCTo, cTp. 259.

21 M. Jefferson /2000/: Corporate Criminal Liability in the 1990s, The Journal of Criminal Law, Ne 1, cTp.
106.
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MpaBHOM MULLY NOCMaTpa Ce Kao AeMMKTHO MOHallake caMor npasHor nuua.’?® Momohy
OBOr peLlerba MnpeBasunasn ce nNpobsemM (U3NMYKOr Cy6jeKTMBMTETA MPaBHON /MLa, Koje
HemMa Te/o Kojum 61 npegy3eno pagty KPUBUYHOT fena, HX YM Koju 61 morao ga 06/1mkyje
HeonxofgHy opmy Kpusuue. CnnkoBuTO je Teopuja nowucToeehmBamwa WM3BajaHa
MuLbeweM jegHor cyavje (Denning LJ). KomnaHuja ce npema HeroBoM MULL/bEHY Y
MHOIO Yemy MOXe YNOpeanuTn ca /byACKMM TesloM. OHa MMa MO3aK W LIeHTPaSIHU HEPBHU
CUCTEM KOjU KOHTPONULLE HEHO NMOHallawe. KoMmnaHuja, Takohe, uma pyke, Koje YnMHe OHO
LUTO joj MO3aK Hapefu. MojeAnHN YNaHOBM KOMMaHMje Cy HULLTA BULLIE HEro 06UYHe cryre
Koje NpefcTaB/bajy PyKe Koje pafe, alnm He 0nMYaBajy YM U BO/bY KOMNaHwuje. Apyru
YNaHoOBU CY AMPEKTOPU M MeHallepu KOoju Cy HOCMOLM YMa M BO/be KOMMaHWje U Koju
KOHTPONMLLY HeHO MoHawarwe. CTame CBeCTU 0BUX YNpaB/bavykux CTPYKTypa KOMMaHuje
Ce y MpaBy TPeTMpa Kao CTambe CBECTM caMe KoMMaHuje.”? Tako, ako HAp. AUPeKTOp Heke
KOMMaHuje, Kao teH alter ego, y obaB/barby MOCMOBA M3 CBOje HAMNEXHOCTU MPeEBapHO
noctyna, cmarpahe ce ga, 36or noncrosehvBarba onawheHor opraHa ca NPasHUM JIMLEM

730

Koje Taj opraH 3acTyna, CKpPWMB/bEHO MOCTyna M KomnaHuja.™ [Ha 6y Kpusuua OGuna

npunucaHa NPaBHOM /LY HEOMXOAHO je Ja OArOBOPHO /MLE MOCTYNa Y OKBUPY CBOjUX

oBnawhera, ! kao 1 fa y BpeMe Kaja mpefysvuMa paftby W3BpLUEHA OArOBOPHO /MLE

728 E. Lederman /2001/: cTp. 655; M. LleTuHuh /2005/: KasHeHa 0AroBOPHOCT MPaBHUX N1LA-KaKBa peLletba
cy moryha n o4ekmBaHa, y: KasHeHO 3aKOHOAABCTBO: MPOrpecvBHa WM perpecueHa pellerba, bygga, cTp.
246. C. Elliott, F. Quinn /2010/: ctp. 309. N HaupT KpuBnyHOr 3aKOHMKa NpuxBaTa OBO CxBaTawe. M.
Jefferson /2009/: cTp. 228.

2 R, Card /2010/: cTp. 826.

0 A, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 274-275.

8L A, Weissmann /2007/: A New Approach to Corporate Criminal Liability, American Criminal Law Review,
Ne 4, ctp. 1319; R. Card /2010/: cTp. 831. Tako je n y KaHagn. G. Stessens /1994/: Corporate Criminal
Liability: A Comparative Perspective, International and Comparative Law Quarterly, Ne 3, ctp. 513. CanyHo
BaXKM U 3a cyfcky npakcy y CAL. [a 6u ce kpuBMLa 04roBOPHON NnLa NpUnMcana NpaBHoOM NnLy HemnxogHa
je mpoueHa Koja nponasn Kpo3 Tpu hase. Hajnpe, nNpBu KOpak 3axTeBa MOCTyMake OArOBOPHOI Auua y
OKBUWPY CBOjUX pagHMX oBnawhersa; 3aTM, 04r0BOPHO NMLe Tpeba Aa nocTyna y HamMepu Aa 3a NpaBHO 1Le
OCTBapM HEKY KOPWUCT M KOHa4yHO, Ha TpeheM HUBOY Ce WCNUTyje fJa M Cy, CXOAHO OApeheHnm
KpUTEPUjyMUMA, UCMYHEHN YCNOBK Aa Ce MOHallawe U Cy6jeKTMBHM OAHOC Mpema Aeny OAroBOPHOr amua
npunuwe npasHom nuuy. M. E. Beck, M. E. O'Brien /2000/: cTp. 265. BaxHO je HaNnOMeHYTW Jja aMepuyKo
npaBo Mo/iasu o4 Tora Aa NpPaBHo NnLe Huje 3aTuheHo of OArOBOPHOCTU 33 KPUBUYHO [ieN10 CBOT Y/aHa, Yak
HW Y CNydajy Kaja 3BaHWYHO YCBOjU UHTEPHY MOANTUKY NPeBeHUMje, Tj. Kaga yHYTpallka perynatuea cTporo
Hanake YnaHoBMMa Aa ce npuapXkasajy nponuca Npuankom obasrbakba MOCM0Ba M3 CBOje Haf/IeXXHOCTH. B.
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MOCTYNa CKPUB/LEHO Y OAHOCY Ha KOHCTUTYTMBHaA o6enexja Aena. > HecrnopHo je Aa Hema
yCnoBa 3a OArOBOPHOCT MpPaBHOI /MUa 3a KPMBMYHO [eN0 ako HujedaH 0f 4naHoBa
ynpas/bayke BpXYLUKE He OCTBapyje mMens rea [eNUKT ca oparosapajyhuM 06/1MKOM
KpvBuLe. Hnje [03BO/bEHO HEKaKBO cabuparbe MehyCOOHO He3aBUCHUX pafku U 06/1nKa
KpMBULIE pa3IMUMUTUX Y/laHOBa NPaBHOr Mua Y je4HO BULLE jeAUHCTBO Koje 61 3aCHOBaIO
O[rOBOPHOCT MpaBHOr nnua (aggregation principle). 3abpatbeHO je BELLTAYKO Kpemparbe
[eNNKTa CjefubaBarbeM O00JeKTUBHUX W CYOjeKTMBHMX efleMeHaTa Koje 0ocTBapyjy
Mel)yCOBHO HEenoBe3aH| 4YNaHOBM MpPaBHOr NMLA.”> VHadye, OBO Ce MWUTare HapounTo
0TBapa KO HexaTHWX Aenukara, nocebHO ako ce pagu O rpybom 3aHeMapuBawy AY>XXHe
naxwe. Behn 6poj Mamwnx rpellaka Koje He3aBUCHO yunHe pykoBodeha tuanuka nuua y
MpPaBHOM NWLY, HEe MOXe OWUTU KyMynuMpaH, Tako fa CuTaH MpekpLiaj Ay>XHe NakHe
[AOCTUTHE Y pe3ynTaTy rpybo KpLueke ob6asese 6pMX/bMBOCTU. TO je NOTBPHEHO M 04/1yKOM

AnenaumoHor cyaa y cnyuajy A-G's Reference (No 2 of 1999) [2000].”** Yuhu ce aa oBaj

Coleman /1975/: cTtp. 910. ¥ TakBOM cny4ajy, unak, moryhe je ybnaxasare kasHe. J. S. Hall /1998
Corporate Criminal Liability, American Criminal Law Review, Ne 3, cTp. 553.

2 HewwTo WMPK OKBMP 3a OArOBOPHOCT MPaBHOT /LA Npeasuha 3aKOH O KOPNOpaTuBHOM YGUCTBY U
nnwewy xwmeota (Corporate Mansaughter and Corporate Homicide Act) us 2007. rog. YcBajake 0BOr
3aKkoHa ybp3ana je noTpeba Aa ce Ha ofroeapajyhu HaumH pearyje Ha nosehaHu 6poj He3roda, mpe ceeray
jaBHOM caobpahajy, ca BeIMKNM OGpojem /byACKUX XpTaBa 1 Aa ce oMoryhu KpMBMYHa OArOBOPHOCT MPaBHMX
Anua 3a NponyLUTawe AY>XXKHe NaXhe Koje je 3a nocneauuy nmano cMpT jegHor unm suwe nnua. D. Ormerod
/2011/: cTtp. 257. MNpema O0BOM 3aKOHy, MpPaBHO fMUe OfrosBapa 3a CMPT [Jpyrora, ako je TO fuue
MpOYy3pOKOBa/I0 CMPTHY MOCMeAWLY Kao pesynTaT rpy6or kpliewa obasese 6pwkmbusocTu. A. Ashworth, J.
Horder /2013/: cTp. 153-154. HauuH Ha Koju cy ofipefieHun ycnoBm 3a 0AroBOPHOCT NpaBHOr NnLa 3a yeucTeo
M3paXKeH je Tako Aa yTephuBarbe KpMBKLE NPaBHOT KL HWje 3aBUCHO Of Tora Aa /N je HEKM MojeauHal, Kao
YnaH MpaBHOr NMLA MOCeoBa0 HEONXOAHM 06AMK KpuBuue (rpybu HexaT). R. Card /2010/: cTp. 834; A. P.
Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 281-283. PaHuje ce cmaTpano Aa npaBHO
NMUE MOXe ofrosapaTh 3a YOUCTBO CamMO ako Cy MCMYHEHW YCNOBU 33 KKHWBOCT (DU3NYKOT Nnua y
npasHoM numuy. M. Jefferson /2009/: cTp. 223.

3 M. Lletunuh /2005/: cTp. 245. OBa MOryhHOCT MMaK HWje UCK/bY4YeHa y OJHOCY Ha rpahaHCKOMpaBHM
nenunkT (tort). S. Parsons /2003/: The Doctrine of ldentification, Causation and Corporate Liability for
Manslaughter, The Journal of Criminal Law, Ne 1, cTp. 76.

" D. Ormerod /2011/: cTp. 263-264; R. Heaton, C. de Than /2011/: cTp. 526-527. deaepanHa npakca y CA/J
npvxsaTa JOKTPUHY KyMy/nuparba NojefyHayHo HernoBe3aHyX Cy6jeKTUBHUX efleMeHaTa pasinymTx YiaHosa
npaBHOr NMLA UM HA OCHOBY Yyuewa O KOMekTusHOj kpusuuy (collective knowledge) rpagm ocHoB 3a
0froBopHOCT npasHor nuua. M. E. Beck, M. E. O'Brien /2000/: cTp. 270. OBO cxBaTawe Ce ornpasjaBa
YMHEHULIOM Aa je YecTo y BehMMm KoMMaHnjama BeoMa TELLKO YTBPAWUTU KOje INLE je CKPUB/LEHO NOCTYynasno,
na ce nojeguHavyHe KpMBULIE CMaTpajy AeNOM Chnaranuue Koja npeactas/ba Kpusuuy npasHor nnua. J. Gobert
/1994/: Corporate Criminality: Four Models of Fault, Legal Sudies, No 3, cTp. 405. VI y Hekum apyrum
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mMofen ycneea fa 06e36ean afieKBaTHY TeOpWjCKY MOTMNOPY KOHLENTY OfrOBOPHOCTU
NMpaBHOI NNUA 3a KPUBMYHO [eno. lako HeKu MCTakHYTU ayTopu 3aroBapajy uaejy o
MOTMYHO CaMOCT&/IHOj OATOBOPHOCTM MPaBHOT MLA, HE3aBUCHO] OZ MOHALLaka U KPUBKULLE
(hM3NYKMX NMLA KOja NPeAcTaB/bajy Heros NepCcoHaHN CYNCcTpar, TakBo Yuerbe 0 M3BOPHO)
KPVUBULY MPABHOT N1LA je AaneKo of ucTuHe. >

MpBn NyT je, Npe TayHO je4HOr BeKa, OBa [AOKTPUHA NpUMereHa Yy jefHOM
rpafhaHckonpasHoM cnyyajy (Lennards Carrying Co Ltd v. Asiatic Petroleum Ltd [1915]).
3aTnmM je UCTU MPUHUMM NPeY3eT Y Kao HaYMH 3a YCMoCTaB/batbe OLrOBOPHOCTU MPaBHOT
nua 'y KpueuyHoj Matepuju (cnydajesn DPP v. Kent and Sussex Contractors un ICR
Haulage Ltd u3 1944. rog.).”® BpemeHom je nouctoBehuBatbe MOHALLAHa OArOBOPHOT
LA ca pagboM caMor NpasHOr nua NoCTaio YBPCTO YKOPEHEHO Y MPAKCU EHINeCKmX
cyposa.”’ Mpu Tome je 3ay3eT BeoMa NnbepanaH CTas y Mornedy NTarba Koju ce YnaHoBm
npaBHOI LA MOTY CMaTpaTu OAroBOPHUM finLeM. KacHuja npakca je cysunia Kpyr Tux
nnua. Ognykom loma nophoBsa y jeaHom cnyyajy n3 1972. roa. (Tesco Supermarkets Ltd v.
Nattrass) 3ak/by4yeHo je Aa Ce camMO OHa (hm3nyka fmua Koja Cy Ha BpXY YrnpaB/bayke

Xnjepapxuje y NpaBHOM /ML MOTY MOWMCTOBETUTM ca HiM. " To je cxBaTarbe noTBpheHo

3em/baMa KoMoOHBeNTa je npefanoXXeHO CAMYHO pewlerse (AycTpanumja, KaHaga). Bug. M. Jefferson /2000/:
cTp. 112. KopeHu 0BOT CxXBaTaka Ha3upy Ce joLL cpeanHoM npowinor Beka. E. Lederman /2001/: cTp. 664.

™ Bug. G. R. Sullivan /1996/: The Attribution of Culpability to Limited Companies, Cambridge Law
Journal, Ne 3, cTp. 515-546.

¥ G, R. Sullivan /1995/: Expressing Corporate Guilt, Oxford Journal of Legal Studies, Ne 2, cTp. 282; A. P.
Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: ctp. 275; D. Ormerod /2011/: cTp. 260. Nako cy
CY[OBW [aBHO npe Tora y3 nomoh MHCTMTYTa vicarious liability npaBHO nuue cmaTpanu OfroBOpHUM 3a
noHaluake CBOjux 3anocneHux. R. Heaton, C. de Than /2011/: cTp. 523. ¥ ToM CMUCAY Ce HAaBOAW Cy4aj U3
1917. rog. (Mousell Brothersv. London and Northwestern Railway). T. J. Bernard /1984/: cTp. 9.

3" Yak ce cmaTpa fia v opraHusaupmje KojuMa Cy MoBepeHa jaBHOMpaBHa oBnaluhera MOy OfroBapaTi 3a
KpmBuYHO aeno. R. Heaton, C. de Than /2011/: cTp. 523.

38 J. Gobert /1994/: cTp. 400-401. Kpyr n1ua Koja NpeAcTaB/bajy Ynpas/ibadkil YM 1 BO/bY MPaBHOr NnLa 1
umje AeNUKTHO MOHaLLake MOXEe YCnocTaBUTU OArOBOPHOCT NpaBHOr Avua y HaupTy KprBUYHOr 3aKOHMKa
ofpeheH je TepmuHom controlling officers. Ho, unibeHunua fa gpuanyko nuue y npasHoM nvuy He o06aB/ba
HEKM UCK/bYUYMBO MaHyesIHU paj He 3HauM ayTOMaTCKM [a je pey 0 YnaHy Koju ofJiyuyje v KOHTPO/MLLE pag
npaBHOI NMLa Tako da npeacTtae/ba weros ym. D. Ormerod /2011/: ctp. 260. N 3akoH O KOpPNOpPaTUBHOM
ybyCTBY M /MLLEHY XXMBOTA YCMNOCTaB/ba OArOBOPHOCT MPaBHOr /fMua 3a ycMphere Apyrora camMo ako je
HauMH Ha KOjW je aKTMBHOCT MPaBHOr /iMLa OpPraHn3oBaHa Of CTpaHe HajBULLIEr PYKOBOLCTBA CYLUTUHCKU
Y3pOK KpLueta 06aBe3e GpMX/LUBOr MOHallakwa. HajBulle pyKOBOACTBO O3HayaBa OHa fMua Koja urpajy
3Ha4ajHy ynory y JoHOLLEHY OA/TyKa ynpas/batba U opraHnsoBara. D. Ormerod, K. Laird /2015/: ctp. 300.
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ofnykom y cny4ajy Redfern [1993] y Kome je jedHa KOMMNaHWja OMTY>KeHa 3a CBECHO
KpLLEHE YCBOJeHNX CaHKLM]a, jep je n3Bo3unna patHy onpemy y MpaH. Kapaktep noHallama
je 6o fobpo no3HaT MeHallepy npojaje, anv je Herosa nosvuuja y npaBHOM Ly
cmMaTpaHa Kao He[OBO/bHO 3HayajHa, fa 6W Ce HEroBO MOHallake TPeTUPaAio Kao
noHalLare komnaHuje.

OrpaHunyaBare OArOBOPHOCTY NPABHOr NMLA UCK/bYYMBO Ha Ae/IMKTHO NOHallaHe
HajBMLLMX pyKoBogehnx opraHa (Koju NpeacTaB/bajy Mosak mpasHor nmua)’® npema
ofpeheHVM cxBaTawbMMa MPeAcTaB/baslo je ONMyeHe NPUHLMNAa HenocpeaHe 04roBOPHOCTH
camor npasHor nuua. Mnak, ncnuTmBawe HayuMHa Ha KOju Teopuja nouctoeehmBama
(hYHKLMOHULLE OTKPMBA CYLUTUHCKY C/IMYHOCT Ca KOHLENTOM BWKapWjCKe OAroBOPHOCTY
(vicarious liability).”** OparoBopHOCT npaBHOr NMLA je W3BeAeHa M3 OArOBOPHOCTU
dusnukor nnua.”*? MpunucrBarbe KPUBMLE NPaBHOM WL 3HaYM NOTBPAY CKPUB/LEHOT
MoHallarba HEKOI BMCOKO paHrvpaHor opraHa of/lyumBara y TOM npasHOM muy. OBako
PECTPUKTMBHO MOCTaB/beH YCNOB 3a OAFOBOPHOCT MpaBHOr NMLA je YjeAHO U OCHOBHU
pasfnor 3a HewwTo pefy NpPUMeHY KPUBMYHMUX CaHKUMja npema npasHUM iULMMA Y npakcy
eHrneckux cyaoBa. * KpuBnyHa kasHa Hajuellhe noraha Mate KOMMaHuje, jep je Ty nakiue

YTBPAWTM KOja AMLA MpeAcTaB/bajy ynpas/baduky CTpYKTypy,’ ** kojy Bogehe komnaHuje

™ A, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 275-276.

0 O TakBOT pelLersa Cy noLune 1 Heke 3embe Y CAJL (BepoBaTHO 3axBasbyjyhn CIMYHOM MOAENy Koju cy
npegnoxunu Tsopun Mogena KpmsuuHor 3akoHuka). W. R. LaFave, A. W. Scott /1986/: cTp. 256. HacynpoT
TOMe, Mpakca efepalHUX CyfoBa Yr/laBHOM je jefHOAYLWHO OpaHwWna CTaB Aa MNPaBHO /MLE MOXe
ofiroBapatu 3a NPOTMBMPABHO NoHaLlake 61no Kor ceor YnaHa. M. E. Beck, M. E. O'Brien /2000/: cTp. 266.
LW, R. LaFave, A. W. Scott /1986/: cTp. 257; R. Heaton, C. de Than /2011/: cTp. 525. Vicarious liability ce
Ha KPUMWHIHY [AenaTHOCT MpaBHWMX Mua He NpuMeksyje y MyHoj Mepu. Mako AennKTHO noHallakwe
3anoc/ieHor MoXke YCrnocTaBUTU OArOBOPHOCT MPaBHON NMLA ako je ped o strict liability genukTy, kaga cy y
nMTaky Mens rea KpvBMYHA [efla, HUje AO0BO/BLHO fJa ce pagn O 6uno KoM 3amocneHoMm nvuy, Beh o
pykoBogehem opraHy. A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 276.

72 3. Gobert /1994/: cTp. 396.

™3 A, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 276. W Hawm Cyf0BM roTOBO fa He
nprMekbyjy 3aKoH 0 0frOBOPHOCTY MPaBHUX ML 3a KPMBMYHA fdena. [pBa ognyKa KOjoM je MpaBHO NuLe
OCyNeHO 3a KpUBMYHO [eno (Mpate HOBLA) JOHECeHa je MyHUX MeT rofuHa of AaHa CTymawa Ha CHary
3aKoHa.

4 A, Ashworth /2009/: cTp. 150; D. Ormerod /2011/: cTp. 261. Y nuTepaTypu ce UCTWYe Aa je Tako ofpeheH
Kpyr nnua (OHW KOju YMHe ynpaB/bayKy CTPYKTYPY) MMak onucaH Ha jefaH OMWTW HauvH, KOju 3axTeBa
n3BeCHO npeumsmpare. Bug. K. F. Brickey /1998/: cTp. 601.
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YeCTO HacToje Aa MPUKPUJYy K rhe je Mo npaBu/ly 3HATHO TeXe YCTaHOBMTM Koja nuua
NpeAcTaB/bajy OTEN0TBOPEHE CaMOr NpaBHoOr Anua.

Mnak, Kpyr u3nukux nuua vvje ce rnoHallawe MOXKe cMaTpatu pafHhOom camor
MpaBHOI /MLA je Ha M3BeCTaH HauMH MNPOLUMPEH HAKOH OAJ/lyKe Yy cnydajy Meridian
[1995].7° Ocum nmua Kkoja cy onnuere yma 1 BOSbe MPaBHOM MLA, Tj. MLA Koja UYnHe
pykoBogehy BpPXYLUKY, OAFOBOPHUM /iMUMMA Y NPaBHOM /ALY MOTy Ce cMaTpatu U OHW
YNaHoOBM KOjU He Mpunagajy ynpas/baykoj CTPYKTYpPMW, ako je 3aKoHOfaBal, Ko Hekor
ofpefeHor genmkra To Tako ofpefmo. MNpema 3ak/byyky U3BEAEHOM Y OBOM C/yyajy, Of
BO/be 3aKOHOAaBLA 3aBUCK KOju he ce ynaH NpaBHOr /Ml cMaTpaTy HOCKMOLIEM HEroBOr
cy6jekTnBUTETA; TO MOry Aa bGyay v nuua Koja npema Teopuju naeHTUdmMKauunje He 6u
MMana KanauuTeT fa fenyjy Kao HajBuLLM pernpeseHTW npaBHOr nuua.’*’ TMpema Hekum
MULL/bERMMA, MPOLUMPEHE MO/ba KOPNopaTUBHe OArMOBOPHOCTM Ha OBaKaB HauuH YHOCK
noXxesbaH CTerneH (PIeKCUBUIHOCTM Y YCKO peLlere OCHOBHOI MpaBwia, ann ce Ha Taj
HauMH 0Baj KOHLENT NpubamKasa MeTo4y KasyMCTMKe, YAME Ce YHOCU [J03a HECUTYPHOCTU

y 0611aCT KpVBMYHE OfrOBOPHOCTY MpasHor nuua. 8

Opervak 2. 'paHuLe 04roBOPHOCTY 1 KaXKUBOCTM NPaBHOT /ML 38 KPUBMYHA Jena

OnwiTe je NpaBWMO Aa MPaBHO /IMLE MOXeE OAroBapaTh 3a GMI0 Koje KPUBUYHO

[1eN0, aKo Cy WCMYyHEeHN Noce6GHM YCMOBM 3a 0Baj 06/MK OAroBopHocTU.™® Of nouetHor

™3 M. Molan, D. Lanser, D. Bloy /2000/: cTp. 141. YnpaBo cy npo6nemu yTephuBarba Kpyra nnua u3 unjer
NPOTVBNPABHOT MOHALLAba U3BMPE OATOBOPHOCT MPABHON MLA 6UNN CMETH:A 3a KakaBarme jefHe (upme
(Great Western Trains) 3a npeBo3 NyTHMKa 360r CMPTK cefam NyTHUKA Yy cyfapy Bososa. S. Parsons /2003/:
CTp. 69.

8 R. Heaton, C. de Than /2011/: cTp. 526. BuLue 0 NuTary Koji Y1aHOBW NPaBHOT ML UMajy Takas 3Hauaj
[12 Ce HUX0BO KPUMMHAIHO MOHaLLake MOXEe CMaTpaTy MoHallakeM camor npasHor nnua eug. Y. Z. Stern
/1987/: Corporate Criminal Personal Liability: Who is the Corporation?, The Journal of Corporation Law, No
1, cTp. 125-143.

™7 C. M. V. Clarkson /1996/: Kicking Corporate Bodies and Damning Their Souls, The Modern Law Review,
No 4, cTp. 565; R. Card /2010/: cTp. 828-829.

™8 D. Ormerod /2011/: cTp. 262.

™9 R. Heaton, C. de Than /2011/: cTp. 523. OBakas HaunH ofpehrBarba Kpyra KpMBUUHKX feNa 3a Koja MOXe
0AroBapaTyl MpaBHO NMLIE Ha3MBa Ce CUCTEM reHepanHe Knaysyne, ,KOju npefsuha 04roBOPHOCT MPaBHNX
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npasuna nNpeMa KoMe npaBHO /MLE He MOXKe ofAroeapaTn (CKOPO) HW 3a jeAHO KPUBUYHO
[leNo AoLwso ce Ao cuTyaumje Kaga ce Moxe pehu ga npasBHO nuue ogrosapa (CKopo) 3a
CBaKO KPMBMYHO Aeno.”® Y moueTKy je y common law cucTeMy BaXWNO OrpaHuuere y
norneay Kpyra KpUBUYHMUX [iefia 3a Koja MpaBHO nLe MoxXe fa ogrosapa. C 063vpomM Ha To
[a MpaBHO NuLe NpeAcTaB/ba NPaBoM M3rpaheH eHTUTET, OHO MOXKe OAroBapaTy camo 3a
OHa [ena Koja 6yay oCTBapeHa y OKBMPY [eNaTHOCTU 3a KOje je npaBHO nuue oBnawheHo
fa ux npegysuma (ultra vires).”* Yak je HanagaHa v cama MOryhHOCT Mpedy3vMatba Pajbe
N thopmuparba Cy6jeKTMBHOI efleMeHTa, MOLUTO MPaBHO /MLE HWje opraHM3am Koju mma
COMCTBEHO Teno 1 ym. Melyytum, ultra vires JOKTprHa je HanyLlTeHa Y KPUBUYHOM NpaBy
W MPVMekbYje ce camo Y HeK1M o6aacTmMa rpahaHckor npasa. 2 Mojam cy6jeKT KpUBMYHOT
[lena, HaBe/JeH y ONnCY HEeKOr [eN1KTa, OfHOCU Ce NpeMa WHTeprpeTaTMBHOM npasuy >
nogjefHako Ha (M3MYKO M npaBHO /uue.”* OKOMHOCT fJa AeNMKT 3axTeBa Mens rea
e/IeMEHT He UCK/by4yje OAroBOPHOCT MPaBHON /ML, MOLITO KPMBMLA HOCMOLA HajBULLINX
yrnpae/baykunx oBnawhera y npaBHOM ALYy MOXKe OUTK npunucaHa caMoM NpPasHOM /Ly .
nak, nprvpoga 1 KapakTep KpUBMYHOT fefia Mory Uty Taksy Aa NpasHO MLe CYLUTUHCKN

He MOXXe fja ce M0jaBu Yy YN03n aKTUBHOT cy6jekTa. >

NMUA 3a CBa KPMBMYHA fiefa Koja My, C 063MpOM Ha HUXOBY NPUPOAY WK BPCTY MPONUCaHe CaHKLMje, Mory
6uTK cTaB/beHa Ha TepeT. [pyru cucTem nojpasymeBa TakCaTMBHO Habpajarbe KPMBMUHKMX [ena 3a koja MoXe
ofroeapatu npasHo nuue.“ . T1. Nnuh /2010/: MapruHanvje y3 3aKOH O OArOBOPHOCTM MPaBHMX NnLa 3a
KpvBuyHa gena, y: CTarwe KpumuHanuTeTa y Cpbuju n npasHa cpefcTsa pearosawa. 4. geo. (yp. h.
WrwaTosuh), beorpag, cTp. 196.

™0 Opaj passoj Hekn ayTopy MOpefe ca >KMBOTOM MOjeavHNX 6ubaka. Tako HU KOPOB HUKO Huje mocejao
HWUTW HEroBeao, OH je jeqHOCTaBHO m3pacTao. T. J. Bernard /1984/: cTp. 3.

=L M. LleTunuh /2005/: cTp. 244.

2D, Ormerod /2011/: cTp. 258.

33 | nterpretation Act [1978]. Kpyr KpuBNYHUX Aena 3a Koja NpaBHO nuLie MOXe oarosapati y CA/] je Takohe
BeoMa Wmpoko ogpeheH. V. S. Khanna /1996/: cTp. 1488. CMmepHuUe 3a ofmepaBake KasHe (Sentencing
Guidelines) cafip><e NMUCTY KPMBUYHKX [iena 3a KOja MOXKe 04roeapaTy NpasHoO niuue. To cy npe cBera fena u3
rpyne fenukara npoTve umosuHe v npuspese. C. de Maglie /2005/: cTp. 552.

> Amepnuku Mogen KpyBMUYHOT 3aKOHMKa je Ha HEKOMIMKO HauMHa OrpaHnyio 0AroBOPHOCT MPaBHIUX LA
3a [e/MKTHO MoHalawe. V3mehy octanor, orpaHuuere Of4roBOPHOCTY MPaBHMX NULA BUA/BMBO je Y ToMe
LUTO OHa MOry OfroBapaTtu pe cBera 3a ,,Mawe npectyne (violations) u 3a gena npeasuheHa cTatyTuma us
KOjMX TaKBa 0AroBOPHOCT jaCHO MPOUCTUYE, a paftby je M3BPLLKIO OBMaheHo nLe Koje je Aenano 3a padyH
Kopropaumje y OKBMpy CBOje cyobeHe gyXHocTu.” M. M. Ahnmoswuh /1966/: cTp. 78.

D, Ormerod /2011/: cTp. 267.
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[MocToje KpMBMYHA fena Ko KOjUX je Maslo BepoBaTHO Aa MX MOXE YUYUHUTK
OArOBOPHO NWLE Yy MPaBHOM /LY Y OKBMPY CBOjUX OBnawhewa; HNAp. ABO6pPaYHOCT,
CUNOBatbe, HEKM APy AeNMKTW NPOTUB NOMHE cno6oge, AaBatbe NaXKHOT Nckasa T, >

C gpyre cTpaHe, cneumMyHOCTX NPaBHOr LA Kao Cyb6jeKTa KpMBUYHOI npaBa
3axTeBajy M nocebHa npaBwna y OAHOCY Ha KPWMBWYHOMPaBHE Mepe Koje je Mmoryhe
MPUMEHNTM NpeMa NPaBHUM NNLMMA YUMHUOLMMA KPUBUYHKX [dena. 3aTBOp, Kao KasHa Ha
K0jOj noumBa CUCTEM KPUBUYHMX CaHKUMja 3a (PU3NYKa NnLa, HE MOXe OGUTK K3pedeH
npaBHOM nuLLy.”>’ 360r Tora ce cMaTpa Ja MPaBHO INLE He MOXKE 0AroBapaTHt 3a KPUBUYHO
[leNno 3a Koje je npeauieHa jeAnHO Ka3Ha 3aTBopa (TeLLKo Y6UCTBO M Benensgdaja),” seh
camo 3a fIeNo 3a Koje je NponucaHa HoBYaHa KasHa. >

3BeCcHO Bpeme Mpakca je cnegwna CTaB MpeMa KOME MpaBHO NMLUE HE MOXe

OAroBapaTi 3a KPMBUYHO [eNo ca enemMeHTom Hacuba. Cafa je TakKBa MNpakca HanyLiTeHa, a

™8 W3yseTHO je Moryhe fa MpaBHO NLE OArOBapa y ynoan caydecHuka. Hnp. duaMcka KomnaHmja Koja
NpOV3BOAM NOPHO (hSIMOBE MOXKE OLroBapaTy Kao cayyeCHUK 3a KpMBMYHO A€o cuioBaa. VicTo, cTp. 267.
N y ogHocy Ha [faBatbe NaXXHOr MCKasa MOCTOjU MULL/bEHE fa Y CKMady ca OCHOBHWMM LpTama Teopuje
nouctoBehmBarba 3a MoOHalLawbe HNpP. AMPEKTOpa KOju fIXKHO CBEfoYM MOXE OArosapaty npasHo fivue. R.
Heaton, C. de Than /2011/: cTp. 527. MNpOTMBapryMeHT je hnak CHaXKaH; CaMo /1ML KOje je Ha 3aKOHUT HauvH
MONOXWO 3aKNeTBy Aa he roBOpUTU UCTUHY MOXKe OZroBapaTi 3a JaBarbe SIKHOI 1CKasa, a MpaBHO Ninue
Kao TakBO He MOXe MOMoXKNUTK 3akneTBy. M. Jefferson /2009/: cTp. 224.

" W. R. LaFave, A. W. Scott /1986/: cTp. 258. 3aKOH O KOPMOPaTMBHOM YGUCTBY W NULLEHY XWUBOTA
npessuha fa cyn MoxXe, y3 carnacHocT Tyxwuoua, uspehu nonpasHu Hanor (remedial order) Koju npasHO
/MUE yumHMoua KpuBUYHOT fena ybucTea ob6aBesyje fa npefysme ogpehieHe Kopake fa MCMpasu CBaky
MoBpesy Koja pe3ynTupa U3 OHOra LUTO je NPoy3pOKOBa/Io CMPT WM Aa OTKIOHM CBaKW HegocTaTak y 0gHocy
Ha nnTawa 34pas/ba U curypHoctu. D. Ormerod /2011/: cTp. 267. ®PegepanHo npaso y CAJ] omoryhasa
uspuLare 1 ycnosHe ocyfe (probation) npasHom nuuy. M. E. Beck, M. E. O'Brien /2000/: cTp. 279.

™8 R. Heaton, C. de Than /2011/: cTp. 523. CynpoTHO Mpasuo, 2 MpaBHO /ML MOXe OAroBapati u 3a
[ENUNKT 3a KOjW je UCK/bYUYMBO MnpeasuheHa KasHa 3atBopa npeasuia KpmBuuHm 3akoHuK Ayctpanumje. C. de
Maglie /2005/: cTp. 552.

™9 \W. Wilson /2008/: cTp. 167. To je npasuno npeasuheHo n HaupTom KpusnuHor 3akoHuka. M. Jefferson
[2009/: cTp. 228. Amepnykn Mogen KpuBUYHOI 3aKOHMKa HOBYaHYy KasHy npefsuha Kao jeMHY KasHy 3a
npaeHa nuua. B. Coleman /1975/: cTp. 914. Ann thefilepasiHO KPUBMYHO 3aKOHOLABCTBO MO3Haje YMTaB HU3
apyrux mepa. V. S. Khanna /1996/: ctp. 1497. Mako je HOBYaHa Ka3Ha jefHa Of PETKUX MPUHYLHUX Mepa
Koja ce 6e3 mpobnema MOXe NPUMEHMBATU Mpema MpPaBHUM AWULMMA, NOCTOjM MULL/bEHE [a HEHM
MexXaHU3MW MpeBeHLMje Y O4HOCY Ha 0Be CybjekTe Hemajy oyeknBaHo aejctso. Bug. J. C. Coffee Jr. /1981/:
,»No Soul to Damn: No Body to Kick*: An Unscandalized Inquiry Into the Problem of Corporate Punishment,
Michigan Law Review, Ne 3, cTp. 386-459. Buwle 0 npegHOCTUMA M HeAOCTaLMMa OBe KPMBUYHE CaHKLMje 3a
npaeHa nuua Bug. kog M. Jefferson /2001/: Corporate Criminal Liability: The Problem of Sanctions, The
Journal of Criminal Law, Ne 3, cTp. 238-244.
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YaK je HecriopaH CTaB fja MPaBHO MMLie MOXe OfrOBapaTHl 3a HEXaTHO /NLLEHEe XNBOTa.
PaHuje je UCK/by4ere OArOBOPHOCTM MpPaBHOIr Mua 3a YOUCTBO 6WUI0 pe3ynTaT YCKor
rpaMaTMYkor Tymauyerha 3aKOHCKMX obenexja osor genukra (6apem y CAL, rge cy
obenexja oBOr fena 3akoHOM ogpeheHa) unu geuHnLmje Kojy je CTBopuna Cyfcka npakca
(y EHrneckoj) npema Kojoj je yOMUCTBO NMLLUEHE XWMBOTA jefHOr O CTpaHe Apyror
dusnukor amua.”® To je mpaBMMO Mnak CTBOPeHO y BpeMe Kada NpaBHa /MLa HUCY
cmartpaHa cy6jeKTOM KpUBUYHOT [ena, Tako [a OHO HMje UMao 3a CBPXY fAa U3y3me rnpaBHa
1L Kao YYMHMOLe KPVBUYHOT fena youcTea, Beh fa jacHO 03Hauum CTaB fa caMO YOBeEK, a
He N XWMBOTMHA (MAKO je M YOBEK XXMBOTMHA KOja Ce CMeje), MOXe oArosapatu 3a
KpMBUYHO Aeno.’®? Mpeu nyT y EHrNeckoj, NpaBHO MuLie je 04roBapasno 3a y6ucTso 1994.
rog. (OLL Ltd.) y cny4ajy Tparegmje y4YeHWKa KOju Cy HacTpaganv njiosehn KaHyoM.
[npekTop npaBHOr LA je 3Ha0 fa HWUCY UCMOLUITOBaHM CUTYPHOCHW CTaHZapan. Hberosa
Kpmsuua (rpyom Hexar) je npeHeceHa Ha NPaBHO /INLLE KOje je KaXHeHO HOBYAHOM Ka3HOM
y usHocy of 60.000 thyHTWN, HaKOH Yera je OTBOPEH MOCTyNaK NMKBMAauunje Tor npasHOr
mflu,a.763 N npe ycsajata 3akoHa M3 2007. rog. Komucuja 3a npaBo je npeasioxuna
NHKPUMWUHKCakbe HOBOI 06/1MKa KPpUBUYHOT Aena yéucrea Koju 6u ce npumersnmBao camo y
oflHoCy Ha npaBHa nuua (corporate killing). OBaj AennKT 61 NOCTOjao Kaga je CMPT jeaHor
WA BULLE UL NOCNeAMLa rpewlke yrnpas/badke CTPYKTYpe NpaBHOr nnLa, Koja je oapas
rpybor Hexata, Tj. NpeAcTaB/ba MOHallake KOje je 3HaTHO UCMOA rpaHuuUe Koja ce of

MpaBHOT 1L NPY JaTUM OKOMHOCTVMA Ouekyje. '

80 R. Heaton, C. de Than /2011/: cTp. 528. OfrOBOPHOCT NPaBHOT /ML 32 HEXaTHO /MLLIEHE XMBOTa (YnaH
118. K3) y cpnckoM KpMBMYHOM npaBy, C 063MpOM Ha ycnoBe npefasuhieHe 3aKOHOM O OAFOBOPHOCTU
MpaBHUX NKLa 3a KpmBKYHa Aena (MpasHO inLe oArosapa 3a KPYBUYHO [0 KOje Y OKBUPY CBOjUX NOC/I0BA,
OfIHOCHO oBnaLherba YYMHK OLrOBOPHO /MLE Y HAMEPU fia 3a NPaBHO NnLe OCTBapu KOPUCT [4naH 6, cTaB
1.].) He n3rnega moryhe. Bua. V. Bykosuh /2014/: cTp. 286-287.

81T J. Bernard /1984/: cp. 11.

762\, Jefferson /2000/: cTp. 109.

83 YcTo, cTp. 225. ,,MpBa 0Cy/ja KOMMaHwje 3a HexaTHO NuLLeke xnsoTa y CAJ] goroguna ce 1985. roguHe,
Kafa cy e konpopauuje (Film Recovery Systems n Metallic Mining Systems) ocyheHe Ha HOBYaHY Ka3Hy 0f
48.000 gonapa 3a CMPT CBOT 3aroc/eHor Koju je uncTrno 6ause ca umjaHuaom. Ose PripMe He caMo fa HUCY
o6aBecTu/e 3arocfieHe fa pafie ca OTPOBHWM MaTepujama, Beh cy ca 6ayBu CKupase U HaTnuce Koju cy
yno3opasanun Ha onacHocT.” U. Bykosuh /2014/: cTp. 274.

% C. M. V. Clarkson /1996/: cTp. 569; S. Griffin /2006/: Corporate Manslaughter: A Radical Reform?, The
Journal of Criminal Law, Ne 2, cTp. 151-152.
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MO ABJ/bE VII. OCHOBU NCK/bYUYEHA CYBJEKTUBHOI EJIEMEHTA
KPUBWYHOI AENA Y EHITIECKOM MPABY '®

AHII0CAaKCOHCKY [OKTPUHY KPWBWMYHOF MpaBa He OAMNKYyje LenoBuTo u3rpaheH
CHCTEM Yyuetba O OCHOBMMA WCK/byuera NocTojarba KpUBMYHOT Aena. [ok je Taj cuctem y
3eM/baMa KOHTWHeHTanHe EBpone feTa/bHO paspafjeH, NpeLysHo Yo6auyeH 1 noBesaH ca
TpOCTENeHOM (MM YEeTBOPOCTENEHOM) CTPYKTYPOM KOHCTUTYTUBHWX efleMeHaTa OmnLuTer
fnojMa KPUBMYHOT fieNla, aHIMOCAKCOHCKM MPUCTYN Ha Teme/by MojefHOCTaB/beHe
[lyanucTuuKe rpafe omnwuTer nojMa KpUBMYHOT fief1a He Monasu Of pasnnKoBara OCHOBA
NCK/byuetba pafrbe, MPOTVMBMPABHOCTM U KpuBule, Beh Y AyXY TPagvLMOHanHOr
nparmaTiama npaeHy 1 hakTUUKy Herauujy KpUBUYHOT Aena jeAHOCTaBHO pa3maTpa Kpos
YINIaBHOM HEKOH3WNCTEHTaH W XaoTWyaH (MPOLECHOMPaBHM) CKyn pasnora  Koju
npeAcTaB/bajy oa6paHy (defence) y KpMBMYHOM MOCTYMKY. ®® On6paHOM ce cMmaTpa CBakm

Pasfor Koju MOXe CrpeunTyt ocyay 3a aeno.’®’

% Hacnos oBor fena paja HWje y NOTAYHOCTW MCMpaBaH, jep ce 3a MojeauHe OCHOBE, npeMa Bnajgajyhem
yuewy He Moxe pehu ga npefcTaB/bajy Heraumjy CyOjeKTVBHOI eneMeHTa KpMBUYHOT aena. Hu apyradmjm
Ha3nB, OCHOBW MCK/by4erba KpuBuMLe (aKo Ce KpuBML@A CXBaTW Kao BWLUM MOjaM 0f CYyOjeKTUBHOI efleMeHTa
HenxofHor 3a MnocTojake KPUBWYHOr fdena) He 6m 6uo oproeapajyhu, ¢ 063MpoM Ha TO fAa NojefuHn
WHCTUTYTU MMajy ambrBasieHTHY NpaBHY NPUPOAY W NOHeKan ce, 6apem y feny Teopuje, CMaTpajy OCHOBMMA
UCK/byYera NPOTUBMPaBHOCTW (NpuHyaa). MNpuxsaT/bueuje 6u cTora, € jefHe CTpaHe, 6WUn0 roBopuTU O
OCHOBVMa WCK/by4era KpPMBMYHE OAFOBOPHOCTM, av 61, C Apyre CTpaHe, 1 Taj Ha3vB 3a 0Baj Ae0 paja 6uo
JeMMUYHO HeafieKBaTaH, jep HUMe HUCY 06yxBaheHW CBM OCHOBM MCK/byderba KPUBWYHE OArOBOPHOCTM
KOje Mo3Haje eHrnecko KpMBUYHO NpaBo. M3pa3 OCHOBM M3BMHEHA, KOjU HETMPajy 04roBOPHOCT 3a KPUBUYHO
[eno, 61 CYLITUHCKM HajBuLLE OAroBapao, ain Taj TEPMUH HMje Y AyXy Halle KpMBUYHOMNpaBHe Teopuje. Ho,
[a Taj TEPMUH HMje Heno3HaT Hawoj Hayum Bug. V. Bykosuh /20136/: PasymeBare KpUBMYHE OrOBOPHOCTY
N KaXHUBOCTW Y CPMNCKOM 3aKOHOLABCTBY W Teopuju, PeBuja 3a KpUMWUHONOTWjY W KPUMBMYHO npaso, Ne 2,
Beorpag, cTp. 98-104.

768 Ocm 6pojHMX MaTepujasHONPaBHINX 0CHOBA UCK/byUerba O4FOBOPHOCTM, 06PaHOM Ce CMaTpajy 1 HeKu
pasno3n Koju NpeacTaB/bajy UavM TUMUYHE CMETHE 3a KPUBUYHO TOHEHE, Kao LITO je 4ejCTBO MMYHWTETA,
[enoBare Hadena ne bisin idem n 3acTapenocT KPMBUYHOT FOHEHA, UK Ce Pav O AO0Ka3HOj npobnemaTmum,
6uno fa je y nuTawy 3Hayaj anubuja, 6Un0 Aa ce pagM O NPaBHO HeBa/baHWM [0Ka3uMa, OA4HOCHO
MPOTMBMPaBHNM pagtamMa Koje Cy AenoBane Kao MPeTXO4HW YCI0B Y 04HOCY Ha YnHbere KPUBMYHOT fena.”
M. LWkynuh /2015/; cTp. 64.

" Bug. P. H. Robinson /1982/: Criminal Law Defenses: A Systematic Analysis, Columbia Law Review, Ne 2,
cTp. 203.
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Ogervak 1. lMojam n Knacuukaumja oCHoBa UCK/by4dera KpuBuYHor aena (defences)
Y €HI1eCKOj TeOpUjU KPUBUYHOT NpaBa

Nako 1 y eBPOKOHTMHEHTA/IHOM KPWBWYHOM MpaBy MOCTOje W3BECHe Au/eMe Y
nornegy LOrmMarckor cBpcTaBakba 0fpefeHOr OCHOBa UCK/by4era MoCcTojaka KPUBUYHOT
nena,®® Te guneme cy Ha MapruiHM npo6ieMa CUCTEMATCKOr yuyerwa O pasfosvma Koju
npefcTas/bajy OCHOB 3a ocnobahajyhy npecyay, jep YrnaBHOM Huje CMOPHO Ha KOM ce
MEeCTy Yy CTPYKTYpPWU OMWTMX MpaBHMX MPETMNOCTaBKM 3a MOCTojakbe KPUBUYHOT [fena
pasmartpa ogpeheHO nuTawe. Tako, eBPOKOHTUHEHTa/IHU MeTOA jaCHO pas3/nKyje Hajrpe
OCHOBe UCK/byuetba pafHbe KPUBUYHOT fenia, MOTOM MPOTMBMNPABHOCTM U Ha Kpajy OCHOBe
MCK/byuerba KpuBuLe.”™ HacynpoT ToMe, aHFNOCAKCOMCKO Yuere 3a CBe OCHOBE KOju
npeacTas/bajy npenpeky ocyhyjyhoj npecyan KoOpucTu UCTU TepMUH — opbpaHa (o[
KPWUBMYHE OAFOBOPHOCTM) y MOCTYyNKy npes cygdom.’”® Tlpu ToMme, OCUM 4KCTO

MaTepujaIHOMPaBHKX OCHOBA, Kao LLTO CY HY)XHa of6paHa Uy HeypauyH/bMBOCT, N0f OBaj

"8 To je HAp. cnyyaj ca MHCTUTYTOM fAena Masnor 3Hauaja. Mlako ce y peTKUM eBPOMCKWUM 3eM/bama Koje
cafpXke y CBOM KPMBMYHOM MpaBy OBY MpaBHY (urypy Hajuewhe nonasu of Tora Aa je ped O OCHOBY
UCK/by4era NPOTUBNPABHOCTW, MaTepujaiHOMPaBHX YCNOBM 3a NPUMEHY fefia Manor 3Hadaja npeacTasrbajy
036W/BLHY MpenpeKy 3a TakaB 3ak/by4yak. Y CTpaHoj iMTepaTypy Ce Yr/laBHOM CMaTpalo fa feno maior
3Hayaja He MCK/bydyje HujeaH HECMOPHU FPaauBHU elEMEHT KPUBUYHOT Aena, Beh Aa Hermpa KaWBoCT,
Kao HeKakaB [OJaTHW, [OMYHCKMW, He3anucaHu enemeHT. Bug. WN. Hokuh /2009/: [deno manor 3Hauvaja,
marucTapcku pag, beorpag, ctp. 110-124. Y 3aBMCHOCTM Of TOra fa v ce rnojam KpueuYHOr aena opgpehyje
KpO3 jeAMHCTBO TpM (3aKOHCKO 6Gvhe, MPOTUBNPABHOCT WU KPUBMLA) MM YeTupun (pajra, 3aKOHCKO 6uhe,
NMPOTMBMNPaBHOCT W KPMBULA) KOHCTUTYTMBHA €NeMeHTa pas/uKyje Ce M MeCcTO pasmaTparba OCHOBA
UCK/byYera pagre KpMBMYHOT fena. oK ce y Halloj nutepatypy BehMHCKM cMaTpa fa pajkba npeacrasiba
Hocehn efnemMeHT y MOjMy KPMBWMYHOT [Jena, MofasHW OKBMP 3a pasMaTtpare MojMa KpUBUYHOT fena K
LiEHTpasiHK CTY6 y TOM CUCTeMY, Bnagajyhe yuere y HEMaYKoj JOKTPUHW paftby KPUBMYHOT fena He UCTude
Kao 3acebaH efnemMeHT Yy MNOjMy KPMBUYHOr fAena v ogysumajyhu joj ancTpakTHY NpMpofy CBOAM je Ha
ob6enexje 3aKOHCKOr onuca. Tako ce M OCHOBM WCK/by4era pagre y MPBOM Cly4ajy pasmaTpajy Ha HMUBOY
pafHe Kao MpBOT e/IEMEHTA Y CUCTEMY KPUBUYHOT fena, 0K Ce y ApYroM Ciy4ajy He Hermpa 4ejcTBo OCHOBa
UCK/by4era KPYBMYHOMPaBHE pafHbe, an ce TO NUTake pasMatpa Ha HMBOY 6uha KpUBMYHOT fena.

"% He nocToju HeKN HAPOUMT OCHOB KOju 61 Hermpao npeAsuieHoCT Aena y 3aKOoHy Kao OMLUTY eNleMeHT, jep
[0 KOje HNje UHKPUMMHWCAHO HWje HWU KPUBMYHO [EeNo.

0 YecTo ce Kaxe fa ce CTPYKTYpa KpUBMYHOT fiena cacToju 13 TpW fena, ABa NO3UTMBHA: actus reus-a u
mens rea-e 1 jeHOr HeraTMBHOI: 0ACYCTBa NyHOBaXXHe ogbpaHe. A. P. Simester, J. R. Spencer, G. R.
Sullivan, G. J. Virgo /2010/: cTp. 661.
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nojam NOABO/AE Ce U HeKW MPUMaPHO MPOLIECHONPABHU MHCTUTYTH, NOMyT 3acTapenoctu.’”*
Nako cuctem ofbpaHa Hu1je yKanynsbeH CXoaHo oapeheHnM KpuTepujyMmruMa, NpucyTHa je,
AoAyLle CKPOMHa, Knacugukaumja nojeanHuxX BuaoBa ogopaHe.

Y nuTepaTypu ce WCTMYe fJa oabpaHa MoOxe 6WUTK onwTa wWamM nocebHa y
3aBMCHOCTM 0f, TOra a /i Ce YYMHWMaL, Ha by MOXE M031BaTh Kao OAroBop Ha OnTyX6y
3a 6110 Koje KPMBMYHO Ae/0 1AM camo 3a TauHo ogpeheHn fennkT. Mpumep 3a NnpBy BPCTY
je HEBO/bHO NoHalake (automatism), Hy>xHa of6paHa (self-defence) nnm HeypayyH/LMBOCT
(insanity), a 3a gpyry nposBokauuja (provocation) nim cmareHa ogrosopHocT (diminished
responsibility), Koje mory 6UTW NpUMeHEHE caMO Yy OAHOCY Ha KPWBWYHO AEN0 TeLUKOr
y6uctsa (murder).”’? Ocum Tora, NpaBu Ce pasnuka W u3mehly MOTAYHe W AENMMUYHE
ofbpaHe. [Jok noTnyHa ogbpaHa 3HauM KOHauyHy W LeUHUTMBHY N06esy OKPUB/LEHOT Y
npoLecHOM [B060jy ca CYrnpoTHOM CTpPaHOM, LUTO MojpasyMeBa [OHOLLEeHe ocriobahajyhe
npecyde, AenMMUYHa ofbpaHa Yy CTBapyM CaMO WCK/bydyje ocydy 3a [eno 3a Koje je
YUMHWNAL, ONTY)XXeH, anv He MpeacTas/ba Npenpeky Aa oH 6yae ocyheH 3a HEKO Apyro, no
npaBuy naklie KpUBMYHO Aeno. HNp. AejcTBO fennMU4YHe ofbpaHe Mma NpoBOKauwja.
YuuHunay, Kora je youjeHun wn3asBao 6uhe ocnoboheH n Hehe ogroeapaTy 3a TeLLKO
y6u1cTBO, anu he 6UTK ocyheH 3a 061yHO ybucTeo.

Hekn o6nuum oabpaHe ce camO YC/MOBHO TaKO Ha3WuBajy, jep WAM 03HayaBajy
HECnoco6HOCT YyuMHMOLA [a Ce cmaTpa OArOBOPHUM 3a YUYMHEHO HenpaBo Wan
npefcTas/bajy Herauujy Hekor 6utHor obenexja 6uha KpmsuyHor gena (MCKby4yjy actus
reus UM mens rea efleMeHT), Tako Aa BuULLie NpeAcTaB/bajy 13pa3 NpoLecHe HemMoryhHoCTK
TYXMOLa a BaH pa3yMHe CyMtbe foKake cBe eneMeHTe fAena (failure of proof defences).”™

AHII0CaKCOHCKO y4ere nojam defence y npaBoM cMucny Besyje 3a cuTyauuje Kaga
Cy TMPWUCYTHW CBWM KOHCTUTYTMBHW €NleMEHTU KpuBMYHOT faena (M 06jeKTUBHM U

CY6jeKTUBHM efleMeHTM) anu ce U3 oapeheHMX pasnora cmarpa fa je YYMHMO4YEBO

™ YecTo ce u annbu cmatpa BiaOM ofbpaHe Of KPUBMUHE OArOBOPHOCTM, a He CaMo MPOLIECHM /10Ka3 Aa
YUUHUNAL, Y TPEHYTKY fiena Huje 61o y MecTy rae je geno ussplueHo. T. J. Gardner, T. M. Anderson /2009/:
cTp. 137; J. M. Scheb, J. M. Scheb 11 /2012/: cTp. 416.

2 N Haralambous /2010/: cTp. 269.

™ YeTo.

™ A, Ashworth /2009/: ctp. 196; N. Haralambous /2010/: cTp. 269; A. P. Simester, J. R. Spencer, G. R.
Sullivan, G. J. Virgo /2010/: cTp. 662; D. Ormerod, K. Laird /2015/: cTp. 321.
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noHawlare WAn OnpasAaHO M APYLUTBEHO NPUXBAT/bMBO, WAW Kafa TO Huje Cnyyaj, da
HefoCTaje pas3/nor fa ce y4duMHMOLY YNyTW MpPekop 3a yuumkweHo (substantive or true
defences).””™ Y Tom cmucny ce mpaBu pasnvka uamelly OHUX BMAOBa OABGpaHe Koju
onpasfaBajy yumHuoua (justification) n oHMX BapujaHTU opbpaHe Koje ra u3BuMHaBajy
(excuse).”’® Pa3nosn onpasaarba 3Haue Aa Ce YYMHMOUEBO MOHALLIaHke CMaTpa 3aKOHUTUM,
Tj. y TOM CAyyajy WCK/byuyeHa je MPOTUBMPABHOCT HeroBe padre (HyxHa oa6paHa),’’’ a
N3BMHaBajyhn OCHOBM He WUCK/bYYyjy [APYLUTBEHY HENPUXBAT/bUBOCT MOHallaka Kao
TaKBOT (CBW KOHCTUTYTUBHY 06jeKTUBHU 1 CY6jeKTUBHI €NeMEHTU fiena Cy UcmykeHu),
Beh 0O3HauaBajy cuTyauuje Kaga je YYMHMoLy OGeCMWUCNEHO YNYTUTWU COLMjaSTHO-ETUUKY
OCYAY 3a YUMHEHO Aeno (MPUHYAR) 1 n3pehn My KpUBMUHY caHKLUMjy. " Pa3nnka ce 4ecTo
onucyje jeqHoCTaBHMM Mopeherem: [OK OCHOB OnpaBfaka, Kao 006jeKTUBaH Ccya O feny,
rOBOPY O KapakTepy MoHallaka U HeroBoj UCNpaBHOCTU, OCHOB U3BUHEHA, CYOjeKTUBHO
060jeH, T1Ye ce OKOIHOCTW MHAMBUAYATHOI YUYnHMoUa. Mnak, 0BO pasrpaHuyerbe, Koje y

CYLUTWHM NONa3n 0f PasnnKoBarba OCHOBA WCK/byuersa MPOTUBMPABHOCTA U KpusuLe,

"\, Tadros /2005/: cTp. 103-104.

" N. Padfield /2012/: ctp. 100. OBO pasnukoBarbe W3Melly pasnora OnpaBfarba W pasfora Koju camo
U3BMHABAjYy YYMHMOLA MPaBW/IO je jow common law y 04HOCY Ha NULLEHE XKXMBOTa Apyrora. M3spLiemse
CMpPTHE Ka3He Ce nocmartpano Kao Aeno Koje Huje MpOoTMBNPaBHO, Tj. OHO KOje onpaBAaBa MOHallae
YUYMHMOLa, [OK Cy HEKU crydajeBu ycmphera gpyrora ycneg ciydaja (6e3 HexaTHe KpPMBULIE) CMaTpaHu Kao
n3BMHaBajyh OCHOB KOjU MMaK He NoTupe camo Henpaso. 360r Tora je A4ejcTBO M3BUH-aBajyher ocHoBa
ucnpea 6WMNO HELITO CTPOXe, jep MaKo je yumHunay, usberaBao ocysy 3a YO6UCTBO, u3puLaHa My je
KOH(ucKaLuja umosuHe. KacHuje, noyeTkoM 19. Beka, KOH(UCKaLMja je YKMHYTa, Na of Taja Hema pas/mke
y gejctay. A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 665; D. Ormerod /2011/: cTp.
284-285.

" Wako je jegHa padra reHepanHo NPOTUBMpPaBHa, Y OApefleHMM OKOMHOCTMMA OHa MOMpUMa OA/NKe
JPYLUTBEHO MPUXBAT/LMBON M YaK MOXE/bHOI MOHallawa. Pasno3n onpasfara Ce Yy OCHOBM 3aCHMBAjy Ha
3alUTUTM NPETEXHOr MHTEepeca, Tj. n36opy n3Mehy ABa 31a 1 0f/1y4mnBaky 3a Mare 310. G. P. Fletcher /2000/:
CTp. 774. CAMKOBUTO YYMHUANaL, Ty cebu Kaxe: ,,Hncam y4MHMO HULWWITA NOrPELLHO 3a LWTa 61X 610 KaXKHeH."
J. Dressler /1987/: Justifications and Excuses: A Brief Review of the Concepts and the Literature, The Wayne
Law Review, Ne 4, cTp. 1161; E. Colvin /1990/: Exculpatory Defences in Criminal Law, Oxford Journal of
Legal Studies, Ne 3, cTp. 387.

"8 E. Colvin /1990/: cTp. 381.

™ P, H. Robinson /1982/: cTp. 213; G. P. Fletcher /2000/: cTp. 577; J. Dressler /2001/: cTp. 202-203; M.
Baron /2005/: Justifications and Excuses, Ohio State Journal of Criminal Law, No 2, ctp. 395; N.
Haralambous /2010/: ctp. 301; D. Ormerod /2011/: cTp. 285.

" N3BuraBajyhn pa3no3v He 3Haue HY)XKHO CMHOHWUM 33 OCHOBE WCK/bydetse KpUBMLE. Y HEMauKoj
NTepaTypu ce ynpaBo MpaBy pasnmka n3mely 0CHOBa MCKbydera Kpuemue (Schuldausschliessungsgrinde)
n un3Bumwaeajyhmx ocHoBa (Entschuldigungsgriinde). ¥ npeom cnyuvajy (HeypauyH/bUBOCT, HEOTK/IOHMBA
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HUje jegHOAYLIHO npuxBaheHo M HMje 6e3 MaHa, jep YeCTO jedaH Te UCTU UHCTUTYT HEKU
ayTopu CBPCTaBajy Y OCHOBe OrnpaBAara, a MojeanHN y U3BubaBajyhe OCHOBe (Takas je
cnyyaj ca npuHygom).”®t Yak 1 cy[oBM NOBPEMEHO MOFPeLLHO KOPUCTE OBe M3pase Kao
CUHOHMME. &

Nako je HECNOPHO fa KPMBMYHO [AeN0 YMHWN jeUHCTBO KOHCTUTYTUBHMX OMLUTUX
efleMeHata M fa y HefocTaTKy Ma W jefHOT Of HMWX HEMa HU KPUBUYHOI [efla Kao
TOTa/IMTETAa HEOMXOAHUX efieMeHaTa, Huje 6e3 3Hayaja MuTawe Ha KOM HUBOY je
MCK/bYYEHO MOCTOjatbe KpuBUMYHOr fena. OACYCTBO HeKOr efleMeHTa Ha HKBOY
NPOTMBNPaBHOCTM OHeMoryhaBa 6GWMMIO0 KakBO KPUBMYHOMPABHO AejcTBO. HenocTojane
KpMBULEE He AMpa Yy HenpaBO M Mako Hema KPUBWMYHOI fena Kao Le/IMHE eflemMeHara,
ofpefeH KpMBNYHOMpPaBHM YUnHaK je moryh (3a nocTojare cay4ecHULTBa HUje HEOMXO4HO
[ia U3BpLUMaL, nocTyna ca KPUBULOM; HernpaBo je OCHOB 3a M3puLakbe HEKUX KPUBUYHMX
CaHKLMja; NpOTMB NoHallakwa Koje je NpoTMBNPaBHO [03BO/bEHA je HYXXHA 0f0paHa, Kao U
Kpajiba Hyxaa).”® Mnak, aHrN0CaKCOHCKO KPMBMYHO NpaBoO, MpeMa peunMa jefHor
nosHator aytopa (George Fletcher), jow yBeK Huje npenosHano (yHAaMeHTasIHW 3Hayaj
0BOI Pa3/MKoBatba. >

Y oBoM feny paga 6uhe pasmMOTpeHM OHM OCHOBWM UCK/byYera KPUBUYHOI fena
KOj Cy HEnocpeaHO Be3aHW 3a CYOjeKTMBHMW €NIEMEHT KPUBUYHOT Aena: [edju y3pacT,
HeypayyH/bMBOCT (M HEH O4HOC Ca CMakeHOM OAroBOpHOLLNY), CTBapHa W MpaBHa

3a6/1yaa, UHTOKCMKaLMja, Kao 1 NpUHyaa.

CcTBapHa 3abnyga) yuuHunal, noctyna 6e3 Kpueuue, AOK Yy APYroM CAy4yajy y4yumHWMnaly noctyna ca
ofrosapajyhnm cy6jeKTUBHUM e/IEMEHTOM, anu ra oapeheHe OKONHOCTU U3BMHaBajy (MPeKopaYere rpaHmLa
HY)XHe 0f0paHe, M3BMHaBajyha Kpajwa Hyxaa). A. Eser /1976/; Justification and Excuse, The American
Journal of Comparative Law, Ne 4, cTp. 636.

81 D. Ormerod /2011/: cTp. 285. Bug. K. Greenawalt /1984/: The Perplexing Borders of Justification and
Excuse, Columbia Law Review, No 8, cTp. 1897-1927. Y cylWITUHN TO N HKUje NOrPELUHO aKo NOCTOjW BULLe
BpCTa jegHor MHcTUTyTa. MpuMepa pagwn, Kpajhtba HyXfAa Yy HEKUM 3aKOHOAABCTBMMa MpeAcTaB/ba OCHOB
UCK/by4era NPOTUBNPABHOCTM, MO YCIOBOM A je YUMHEHO 3710 Matbe 0f 3M1a Koje je npeTuio. AKo cy o6a
3na jefilHaKa, filef1o 0CTaje NPOTUBMPABHO, & je UCK/byYeHa Kpueuua. M. Jefferson /2009/: cTp. 246.

82 3. Dressler /1987/: cTp. 1158.

8 Bup,. J. Dressler /2001/: cTp. 216-219.

" D. Ormerod /2011/: cTp. 286.
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Ogpervak 2. fleyvjun y3pact (infancy)

CBM caBpemMeHW KpPVBUYHOMPaBHM CUCTEMW NoMase of NPeTnocTaBke Aa nunua Koja
HWCY HaBpLUMna ofpeheHn y3pacT He MOry Aa oAroeapajy 3a KpuMBM4YHO feno. Mpaso, Kao
cucTem ypeheHUX HOpPMU KOju perynuvile couujaniHe OAHOCE, MOXe e()eKTUBHO BaXKUTU
JeIMHO aKo agpecaTy NpaBHUX HOPMK MOTY Aia CXBaTe npasuia NoHawawa. Of nojeanHua
KOju ycnef HefoBOSbHOI MCUXO-(DM3NYKOT pa3Boja HUje Y CTawy [a pasyme ynyheHy my
3abpaHy MK 3aroBecT, HE MOXE Ce OYEKMBaTK [a MoLuTyje HOpMY Koja Hanaxe oapeheHo
UMHEHE UM HEUMHbEHE. Y KPMBUYHOM MpaBy /iMLe Koje Huje 4OCTUrNo ogpeheHn yspacT
M Koje 300r TOra He MOXe fAa Ce cmarpa CybGjeKTOM KPWBUYHOI fJena HasuBa cCe
feTeToM.”® Kaga je peu o feTeTy y KpMBMYHOMPABHOM CMUCY BaXW HeoGopuBa NpaBHa
npeTnocTaBKa Aa To NiMLe He MoXe OUTY KpuBal, Y OAHOCY Ha OCTBApEeHO Henpaso, Tj. TY je
pey 0 CBOjeBPCHOj O06jeKTWBHO] KPUBWMYHOMPABHOj HEOAroBOPHOCTU.”®® Pasnunke y
yrnopeaHOM npasy MOCToje caMo Y Norsefdy Tora Koja je To CTapocHa rpaHuua ogpeheHa og,
CTpaHe 3aKOHOZaBLa Kao YCMOB 3a YCMOCTaB/bakbe KPUBUUHE 04r0BOPHOCTH, *®' a ocum Tora
MOCTOjY carnacHoOCT Aa Ce KPMBMYHO MpaBo He cMaTpa afeKBaTHUM CPeACTBOM CoLMjasiHe

KOHTPO/e Kaja je pey o Mumma mcnog oapeheHor yspacta. '

"8 3pas infant y eHrneckoj KpYBNYHOMPaBHO] TEPMUHOMOTMjU UNAK MM LLMPe 3HaYeHse.

8 By, M. LLkynuh /2011a/; Manone THUUKO KpUBMYHO Npaso, beorpag, cTp. 242.

87y CAJ], cTapocHa rpaHuLa je oapeheHa 3ace6HO y CBaKOj ApXaBW, a HajMarba je y CeBepHoj KaponuHu,
rae U3HOCK LUEeCT roguHa. MynHMManHa cTapocHa rpaHuua je ogpeheHa y cBera neTHaecT Apasa M M3HOCK
n3Mely LIeCT M [BaHaecT rogvHa. Y [pxaBama y KOjuMa OBO MUTarbe Huje 3aKOHOM PEerynmcaHo, BaXu
common law npasmno fa Ta rpaHuLa U3HOCK cefilaM rofnHa, 0K 3a KPUBMYHA fiena NnponucaHa CaBe3HUM
3aKOHMMa BaXku CTapoCHa rpaHuua o AeceT roguHa. MIcTo, CTp. 275-276. Y eBpONCKUM [pXaBama Ta je
rpaHvLa yrnaBHOM YeTPHAeCT roguHa, Mafa je y HeKuM fpykaBama W 3HaTHO Buwa (HNp. y benrunju, rae je
rpaHMLa ocaMHaecT rogmHa 3a Hajsehu 6poj Aenvkata). Y CPNCcKOM KPMBMYHOM MpaBy, 1LY Koje y Bpeme
M3BpLLUEHA NPOTUBNPABHON fleNla, Y 3aKOHY NpefBuijeHor Kao KPYMBWYHO [ef10, HUje HaBpLUMNO YETPHaecT
rofvHa, He MoOry ce m3pehy KpMBUYHE CaHKUMje HU NPUMEHWTW Apyre Mepe Koje npegsuija 3akoH o
MafioNeTHAM YUMHMOLMMA KPUBMYHUX [ena U KPUBMUYHOMPABHO] 3alUTUTU ManoneTHux nuua (Cn. rnacHnk
PC, 6p. 85/2005). MNMpema jefHOM UCTpaXKuBakby, Y Yak [eBETHAeCT CBETCKMX [pXaBa yoniwiTe Huje ofpeheHa
MVHUMa/IHA CTapoCHa rpaHuLa KpusuyHe ogrosopHocTu. Bug. C. McDiarmid /2013/: An Age of Complexity:
Children and Criminal Responsibility in Law, Youth Justice, Ne 2, cTp. 147.

8 Taksa 3alUTUTHUYKA (YHKLMja KPUBUYHOT NpaBa TeMesbi Ce Ha ,,HEBUHOCTM® U He3penocTu aeteta. L.
Eade /2001/: Legal Incapacity, Autonomy, and Children's Rights, Newcastle Law Review, Ne 2, ctp. 157.
Maga, y nuTepaTypu je NpUCYTHO U MULLIbEE Aa Kaja AeTe ocTBapu 06eniexja TeLKOr KPUBUYHOL fena
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1. CTapocHa rpaHuLa KpuB/M4YHe 04roBOPHOCTU Y eHI/IeCKOM NpaBy

Y ofHOCY Ha BehnHY eBpOMCKMX jypuUCAMKLUMja CTapoCHa rpaHuua Koja je ycnoB
0ArOBOPHOCTW Y EHI/IECKOM KPUBMYHOM MpaBy je AOCTa HWKe MocTaB/beHa.’> Mpema
npasunnuma crapor common law cuctema KpuBMYHO HeoarosopHum (doli incapax)
cMaTpana Cy Ce ML Koja y Bpeme M3BpLUera Aena H1ucy HaBpLumuna cefam roauHa. ™ To je
MpaBu/I0 HaKOH Ayror passoja KOHa4YHO Yy06/M4YeHO MoYeTkom 14. Beka. ™! Mnak, y 20.
BEKYy CTapoCHa rpaHuLa OArOBOPHOCTM Y EHINIECKOM KPUBWYHOM MpaBy MNOAWUTHYyTa je
3aKOHOM Ha feceT roguHa. 3akoHom (Children and Young Persons Act) n3 1933. rog. Ta je
rpaHMLa M3Hocuaa ocaM roavHa, fa 6m HakoH u3MeHa M gonyHa m3 1963. rof. crapocHa
rpaHMuUa 3a KpMBMYHY OAroBOPHOCT GWna MOAMrHyTa Ha AeceT rogmHa. loctojao je u
npegsior Aa yspacT HeonxofaH 3a OArOBOPHOCT Y KPMBMYHOM MpaBy Oyae [ABaHaecT
rognHa.”®® Yak je 1969. rog. ycBojeHa W3MeHa Koja je CTAapOCHY rpaHWLy MoAMria Ha

YeTpHaecT roAuHa, ann Ta ogpenda HUje CTynuna Ha cHary. > BpojHe opraHusavuje, melly

Tpeba 1 fa ce Cyoum ca CBOM CUIMHOM PerpecrBHUX MpaBHUX MexaHu3ama. Bug. A. Apler /2000/: Naughty
or Bad? The Role of Expert Evidence in Rebuttal of the doli incapax Presumption, Psychiatry, Psychology
and Law, Ne 1, cTp. 206.

8 A, Ashworth /2009/: cTp. 138. Ta je rpaHuua y EHrneckoj n Bency HajHuxa y nopehety ca CBUM
3em/bama EBponcke yHuje. B. Goldson /2013/: ,,Unsafe, Unjust and Harmful to Wider Society*: Grounds for
Raising the Minimum Age of Criminal Responsibility in England and Wales, Youth Justice, Ne 2, ctp. 118.
JeauHo je jow y CeBepHOj VIpcKoj ncTa ctapocHa rpaHuua.

0 A, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 722. Y3pacT 0f cefjaM rofuHa 61o je
YC/I0B OArOBOPHOCTM Y PUMCKOM MpaBy, Na je BepoBaTHO Pey 0 POMAHCKOM YTULAjy KOju je Kp03 KaHOHCKO
npaeo M3BpLUeH Ha common law. W. R. LaFave, A. W. Scott /1986/: cTp. 398. ¥ nepuogy npe HopMmaHcKor
OCBajatba MMHMMa/IHA CTapoCHa rpaHMua KpMBUYHE OLrOBOPHOCTM M3HOCMNMA je geceT roguHa. R. Arthur
/2012/: Rethinking the Criminal Responsibility of Y oung People in England and Wales, European Journal of
Crime, Criminal Law and Criminal Justice, Ne 1, cTp. 14. 3a nctopujcku passoj sug. V. D. Sharma /1974/:
The Criminal Responsibility of Children in England, Anglo-American Law Review, Ne 2, str. 159-162.

! Mpema jeaHOM CxBaTarby, KOHAYHO MPaBUIO O MUHUMAIHOj CTAPOCHO] FPAHNLM KPUBUYHE OArOBOPHOCTM
Huje (hopmmpaHo cBe 40 17. Beka, [0 Kaja je Cyauja UMao AMCKPELMOHO oBnallherwe Aa oanyyn ga nu je
YyUYMHUMAL, JOCTMrao y3pacT KOju je A0BO/baH YC/IOB 3a MPUMMCKBatbe KPMBULE W MPUMEHY KPUBUYHE
caHKUuje. Tako je y jeAHOM cyyajy 13 gpyre nonosuHe 15. Beka yunHunay, Maahu of AeBeT rogunHa yecmMpTmo
JpYror AeBeTOrOAMLLIHAKA, HAKOH Yera je MOKyLlao fa ce Cakpuje, a Kaja je OTKPUBEH TBPAMO je Aa je KpB
KOjoM je 61O ymasaH pe3ynTaT eroee noBpefe Hoca. Ha OCHOBY TWUX OKOMIHOCTW CYA je 3aK/byyuo fa je
yuuHMNaL, 6mo cnocobaH fa cxsaTy NPUPOAY CBOTr MoHaLlawa 1 Aa My Tpeba uspehu (CMpTHY) kasHy. cTo,
cTp. 160-161.

2D, Ormerod /2011/: cTp. 340-341.

8 A, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 722.
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KojuMa cy u KomuTeT 3a npasa feTeTa Yje4ubeHUX Haumja, kao 1 EBPONCKM KOMUTET 3a
coumjaniHa npasa, npegnarane cy peopMy eHrIeckor npasa y 0Boj matepuju. HapasHo, He
Tpeba NpeHebperHyT! YneHNLY a He MocToju MeflyHapo4HO YCTaHOB/bEHA MUHUMaIHA
CTapocHa rpaHuLia KpyBMYHe OAroBOPHOCTY U fa Mehy ApyaBama y OfHOCY Ha 0BO MUTakbe
NMocToje pas3/nKe, Koje CYy, Kako ce HaBoAM M Yy TleKMHLIKMM npaBunvMMa, pesynrtar
[ipyrauujer UCTOPMjCKOT 1 KyNTypHOr pasBoja.’>* Yak je n EBponcku cyz 3a /by/cka npasa
y jegHom cnyyajy (T v UK [2000]) 3ay3eo cTaB Aa MUHMMa/IHA CTapoCHa rpaHuLa of AeceT
roguHa He npefcrtas/ba nospedy KoHBeHUMje 3a 3aWTUTY JbYACKUX MpaBa U OCHOBHUX
cnoboga, jep Ta rpaHuua HuMje HecpasMepHO UCMOJ OHe KOjy npuxeata BehuHa ynaHuua
Caseta EBpone (y HeKMM 3eM/bama je Ta rpaHuua U UCMog AeceT roauHa; Hnp. y LLIKoTcKoj
je Ta rpaHuua of 1932. rog. ocam roguHa, anv HakoH nameHa m3 2010. rod. My Koje Huje
HaBpLUMNO [BaHAeCT rofuHa He MOXe ce CyAMTW y CKnafy ca npasBuavmMa nocTyrnka Koja

BaXKe 3a MyHOMeTHe yumHwmoue.)’®

Y nuTepaTypu ce UCTUYe W da He MOCTOjU HeKakaB
006jeKTUBHIN KPUTEPMjYM Ha OCHOBY Kora 61 ce Morno pehun Koja je ToO MUHMMa/Ha rpaHnLa
KPWUBMYHE OAroBOPHOCTY onpasdaHa.

Baxxehe npaBo y EHrneckoj nonasn of tora Aa je nuLe Koje je y BpeMe n3BpLUeHa
[iena HaBpLIMO AeceT rofMHa 40BO/LHO 3pesio Aa CXBaTW NPUPOAY CBOI MOHallaka 1 Aa 3a
tbera cHocy oArosopHocT.”®’ Mpema ToMe, NNLE Koje Y BpeMe Kaja je 0cTBapuno obenexja
[iena Huje HaBpLUMIO AeceT rofmHa, 6e3 063Mpa Ha AoKa3e KOju yKasyjy [a je 00jeKT1BHe
enemMeHTe fAena OCTBapMNO ca ofroapajyhum Cy6jeKTVBHMM €/1EMEHTOM, He MOXe
0Aroeapati 3a KpMBMYHO feno. Ty Ce unak He paguM O MpPOLEcHOj 3abpaHn Bohewa

MOCTYrMKa npema nnuy Koje Huje AocTurnio oapeheHun y3pacT, Beh 0 maTepujaiHONpaBHOM

" Bup. D. Ormerod, K. Laird /2015/: ctp. 385.

™ By, G. Maher /2005/: Age and Criminal Responsibility, Ohio State Journal of Criminal Law, Ne 2, cTp.
496; R. Arthur /2012/: cTp. 25-26; C. McDiarmid /2013/: cTp. 145.

/. D. Sharma /1974/: cTp. 168. Vinak, KomMuTeT 3a npasa feTeTa je 3ay3e0 CTaB [a MUHUMa/Ha CTapoCcHa
rpaHvLa KpUBMYHE OAroBOPHOCTU He 61 Tpebano fa byne ucnog ABaHaecT roavHa. Bug. L. Bradley /2003/:
The Age of Criminal Responsibility Revisited, Deakin Law Review, No 1, str. 75.

" TMpe HEKONMKO roavHa fBOjULa eCETOroAuLLbaKa Cy OCyReHM 3a MOKyLLaj CUIOBaka OCMOrOAMLLHLE
[I€BOjUMLIE M OHW CY HajMnann YUYMHUOLM OBOT KPWMBMYHOT Aena NPOTUB KOjWX je CMpOoBedeH NOCTynak y
EHrneckoj. Bug. R. Arthur /2012/: cTp. 13.
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npaBuy Koje UCK/bydyje MocTojare KpUBMUHOT fAena.’”® OBaj BUf oabpaHe (3a Koju ce

MOHeKa/ KOPUCTW 1 TepMuH nonage)’*®

BaXW 3a CBa KPMBWMYHA Aena, YKbyuyjyhn n oHa
KOZ KOjUX Ce MpuMetbyje T3B. CTpora ofroBopHocT (strict liability).2®® Onpaspatbe 3a
0BaKBY He060OpVBY NPETMNOCTaBKY BMAM CE Y YNHEHULM HEA0BO/LHO JOPMMPaHe NMYHOCTM
MNagux nnuua, ycnepg yera ta aMua HMUCY crnocobHa fda y noTnyHOCTM pasymejy M cxsaTte
nocneauuie csor noHawarwa.® MowTo je y ogHocy Ha deTe MCK/bydeHa MOryhHOCT
NPUMeHe KPMBUYHUX CaHKUMja, Yy 063Mp [onase camo ofpeheHe mepe M3 06nactu
MOPOAMYHOr 3aKOHOJABCTBA M coumjanHe 3awTuTe.’”® OkonHOCT fa feTe He ynasn y
KpMMWUHA/IHY 30HY MNak He Hervpa MoryhHoCT fa 3a fef1o o4roeapa Apyru Koju ce JeTeTom
MOCNYXMNO Kao cpefcTBoM (innocent agent) 3a M3BpLUEHe KPUBUYHOT Aefa Kao nocpeaHu
n3spLumnnay,.®®

Y oAHoCcy Ha Nnuue Koje je y Bpeme M3BpLUEHa fAena HaBpLiuno AeceT, ann Huje
HaBpLUMMIO YeTPHAeCT roavHa (a young person) common law je npegsuhano obopusy
NpaBHY MPETMOCTaBKY KpUBMYHE HeogrosopHocTh (doli incapax).®® Mpetnoctasky doli
incapax TY>KWNalTBO je MOr/io 060puUTK AOKa30M Aa je YYMHWUnaL, HenpaBo OCTBapuO ca

ofrosapajyhum 061MKOM CyGjeKTMBHOI efleMeHTa, aiM W fJa je 3Ha0 He camo fAa je

%8 R. Card /2010/: cTp. 643; D. Ormerod /2011/: cTp. 341.

™ Mojeannu ayTopu cMaTpajy Aa je npe pey o npenpewy ocy/e 1 Boherwa NOCTYrKa, a He 0 CTBAPHOM BUAY
ofbpaHe y KpuBMYHOM nocTynKy. L. Eade /2001/: cTp. 158.

800 \1., Jefferson /2009/: cTp. 249.

801 N, Haralambous /2010/: cTp. 270.

82 G. Dingwall /1994/: Abolition of the Presumption of Doli Incapax for 10-14 Year-Olds, Journal of
Criminal Law, Ne 4, cTp. 386; A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 723; R.
Heaton, C. de Than /2011/: ctp. 227. Children Act [1989] npeasuha fa yumHMnaL, Koju HWje HaBpLUMo
ceflaMHaeCT roguMHa MOXKe OWTU CTaB/beH NOA Hafg3op oAarosapajyhe cnyx6e, npu 4Yemy je OCHOBHM
KpuTEpMjyM 3a NpuMeHy mepe gobpobut geteta. M. Molan, D. Lanser, D. Bloy /2000/: cTp. 258. Takohe, 1
Crime and Disorder Act [1998] HakoH amaHAaMaHa 13 2004. rog. npegguha moryhHoOCT ga y nocTynky npeg
MarncTpaToMm, Tj. MECHMM CYfOM KOju 3acefia Kao NOPOAMYHN CYyf, AETETY, Tj. MULY KOje Yy BpemMe 0CTBapeHa
3aKOHCKMX 06enexja KpUBMYHOI Aena Huje HaBpLUMAO AeceT rogmHa, byae mspeyeHa ofpeheHa 3alTUTHA
mepa. Ta mepa noapasymeBa fa ce AeTe CTaB/ba MOf Ha430p COUMja/IHOT PagHUKa Y Mepuogy He OYXKEM 0f,
[BaHaecT MeceLu, NpU YeMy je HEOMXOAHO fa ce MpWApXKaBa ycnoBa Koju cy My ogpeheHn. Bug. R. Card
/2010/: cTp. 645.

803 A, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 723.

804 C. Elliott, F. Quinn /2010/: cTp. 323. Common law je Takofje Nonasuno o NPeTNoCTaBKe Aa UL MYLLKOT
nona Koje Huje HaBpLUWIO YeTPHAEeCT FOAMHa HWje CNOCO6HO 3a CEeKCyaslHW OfHOC, Tako fAa TO /NLE Huje
MOrN0 fa ofroBapa 3a Aefo UYnjy paamy MU3BpLLEHA YMHK 06/by0a, Tj. 3a CUNOBaHe U 00/bYOY ca AeTEeTOM.
Osa je npeTnocTaBka yKUHyTa 3aKoHCKMM nyTem 1993. roa. R. Heaton, C. de Than /2011/: cTp. 228.
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nocTynak LuTeTaH, Beh 1 fa npeAcTas/ba 036ubaH npectyn (seriously wrong)®® y csety

6

MopaiHMX W npaBHux npaBuna,®® Tj. ma je gocTurao TakaB cTemeH WHTeNeKTyaaHOr

pasBoja Aa je 610 crocobaH fa pa3nukyje Ao6po og nower.®” Y Tom cnyuajy, yunHunay

HaBefieHor y3pacTa 61 Ce cMaTpao KpMBMUYHO oaroBopHuM (doli capax).8®

OBoO npasuso je
O6MN0 N3NOXEHO yaapy KPUTWMKE Kao HenpaBMYHO, 360 TOra LUTO je BOAMIO HejefHaKoj
MPUMEHN KPMBUYHOI MpaBa. YUYMHMOUM KOjuU Cy MManu 60/be YCnoBe 3a ofpactake U
BacnuTare N KOju Cy CNocobHM fa cxBaTe NMpupogy CBOr MOHallaka MOriv 61 KpMBMYHO
fa oarosapajy, AOK 6M felia W3 /OWNX [AOMOBA M36erna KpUBMYHY caHKuujy.®*
MpeTnocTtaBka je HacTasla Yy BPeMeHy Kaja HWUCY MOCTOjam 3acebHVM CyfoBu 3a
MaslofeTHNKE U Kaja Cy KasHe 3a YunHuoue 6une m3ysetHo ctpore.®’® Mnak, nako je
OKpy>xHu cyg y cnyyajy C v DPP [1996] cmatpao Aa je 0BO ApPeBHO NnpaBu/io 3acTapeno u

811

[a BuWlUe He npefcTaB/ba Baxehe npaso,” [OM NopaoBa je YKUHYBLWIW Ty OANYKY

85 D, Ormerod, K. Laird /2015/: cTp. 385. C/MUYHO peLuerbe je N03HaBao 1 NpBU CPRCKN KPUBUYHM 3aKOHMK
13 1860. rog. ,,Hanme, Kog ManoneTHMKa Koju Cy y Bpeme U3BpLUEHA 3/104MHA UK NpecTyna nmanu nmehy
12 n 16 roguHa Tpebano je y CBaKOM KOHKPETHOM Cyyajy UCMMTaTW fa v je Malo/eTHUK NOCcTynao ca
pa3bopom, LUTO je 61O YC/OB HEroBe KpBUUYHE OATOBOPHOCTM 1 KaXKbaBarba. 3a ManoneTHuKe og 16. oo 21.
roOfiuHe CTapoCTW BaXKuna je obopuBa MPeTnocTaBka fa Cy NocTynaau ca pasbopom, C TUM LUTO Ce MOr/I0
[oKasaTu cynpoTHo.“ [. Opakuh /2010/: O KpMBMYHOj OATOBOPHOCT M ManoneTHuka, Hosn Cag, cTp. 37.

86 R, Heaton, C. de Than /2011/: cTp. 227.

87 T, Crofts /1998/: Rebutting the Presumption of Doli Incapax, Journal of Criminal Law, Ne 2, cTp. 185; A.
P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 723. PaHuje ce 3a Hernpame HaBefAeHe
npeTnocTaBke KOpUCTUO Apyrauvjun kputepujym (13B. Lubeck apple). Hamme, yumHunay, ocyMeUYeH 3a
NVLLEHE XMBOTA 610 61 CTaB/beH Npef TecT Tako WTo 6v My 6una noHyheHa jabyka 1 MeTaiHW HoBUKh Of
jegHor neHvja. YKOMMKO ce y4umHUnal, ofnyyum 3a HoBuwh, cMaTpano ce fa je cnocobaH a My ce 1 [eno
Cy6jeKTUBHO ypauyHa. Bua. V. D. Sharma/1974/: cTp. 164.

88 £ Delmage /2013/: The Minimum Age of Criminal Responsibility: A Medico-Legal Perspective, Youth
Justice, Ne 2, cTp. 103. JegaH cnydyaj Koju je pacnpae/baH nped BpxoBHUM cygom y Hoeom JykHoM Bency
OTBOPUO je XXMBY AWNCKYCUjYy O KPMBWMYHOj OArOBOPHOCTW MasofieTHMKA. [eceToroamiibak je ca nmTuue
OArYpPHYO Y BOLY LLUECTOrOAMLLHEr [eyaka 3a0CTanor y AyLUeBHOM pa3Bojy. pe Hero LITO ra je oArypHyo
ynuTao ra je: ,)Kenuw v ga nameaw?”, [leyak je 0AroBOpMO fa He XXeun, Ha LWTa My je YYMHUnaL, nopy4mo:
LVnak xohew. Jlowa cpeha.” Tyxunay je NpoTMB AeCeTOroguilbaka NOAHEO OMTYXXHW aKT 3a YOMCTBO
(mandaughter) anu je onTyx6a o6ujeHa, jep Ty>unaw Huje ycneo aa obopu doli incapax npeTnocTaBky. A.
Apler /2000/: cTp. 207.

8% \1. Jefferson /2009/: cTp. 250.

810/ D. Sharma/1974/: cTp. 168.

811 Kao jegHa op noTellkoha y HacTojarby TyXWNalITBa [a [JOK&KE Kako je YYMHWNaL, 3Ha0 [a Heroso
MoHaLlamwe npefcTas/ba 036W/baH MPEeCTYNn HaBOAM Ce YMkbeHWUA Aa Ce YUYWMHWMaL, 1 npeg noauumjom u y
NoCTYNKy Mnpef CyAom Moxe ,,6paHnTn hytaweM.” G. Dingwall /1994/: cTp. 386. O6UYHO ce UCTWYe Aa LWTo
je CTapujy yumHuIaL, 1 LWTO je THYCHMjW 3104MH, TO je U Nakwe 060puTK NPETNOCTaBKyY. Y 063up ce y3numajy
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OKPY)KHOT Cyfja, OCHXMO HaBefEeHO NpPaBMIO, KOHCTATaLMjoM Ja je OHO [y6OKo
YKOPEH-EHO Y EHINECKOM KPUBMYHOM MpaBy, Tako fa 61 camo 3aKOHOJaBal, MOrao fa ra
n3meHn.®? Y6p3o HakoH oBe opnyke [loMa fopAoBa YCneauna je WHTepBeHUMja
3aKOHO/aBLA KOjU je YKMHYO HaBegeHy npetroctasky,® Tako pa ce caga nuue koje je
HaBpLUMMO AeceT FOAWMHA XXMBOTA CMaTpa MOTMYHO OATOBOPHUM 33 KpuBMUYHO Aeno.®™
MHTeHUMja 3aKoHOAaBUA je 6una ga nmua CTtapocTty usMmehy AeceT M YeTpHaecT rofguHa
M3jefiHauM ca MyHONMETHUM AULMMA Kaja je ped O OArOBOPHOCTM (&M He U Kaja je Y

NUTarby KaKHasarbe UM HauuH Boherba KpUBINYHOT nocTynka).®'

[lejCTBO OBOr 3aKOHa je
Bpno 6p30 noctano suabuBo. Hamme, Beh 1999. rog. (roavHy AaHa HakOH YcCBajarba
3aKOHa) YyKynaH Opoj nuua cTapocTv u3mely [AeceT W YeTpHaeCT rofAuHa Koja cy

OfiroBapana 3a y4MHeHO KPUBMYHO f1eN10 nopacTao je 3a ckopo 30 npoueHaTa y nopehewy

CBe OKOJ/IHOCTW NOA KOjUMa je Aen0 YUMHEHO, Kao 1 YniHeHMLA Aa NK je YYMHWUMAL, 1 paHuje 401a3uno Yy CyKob
Ca 3aKOHOM, OJHOCHO MOHAlLate YYMHMOLA Mpe U HakOH M3BpLUeHa Aena. Tako je GeKCTBO ca MecTa
M3BpPLUEHA Y HEKOIMKO CMlyYajeBa Y3MIMaHO Kao CHaXXaH aprymMeHT fa je y4uHunay, Nperno3Hac 036M/bHOCT
yuumeHor. T. Crofts/1998/: cTp. 190-192.

812 R. Arthur /2012/: cTp. 15-16. LLIKOTCKM CY/0BM Cy HanyCTWUAM 0BO Npasuno jow y 19. seky. V. D. Sharma
/1974/: cTp. 167. MpetnocTaska doli incapax 3a n1ua Koja cy y BpeMe 0CTBaperba Aena HaBpluuia cefam, anm
HMCY HaBpLUMNA YETPHAECT FOAMHA, 03aKOHEHA je NPBUM KaHagackum KprBuyHUM 3akoHuMKom (1892. rog.),
asm 0BO NpaBWsO je BPao 6p30 MNOTNYHO 6ayeHO y 3ab0opaB, Kako 0f CTpaHe 3aKOHOAaBLA KOju je Moce6HMM
3aKOHOM perynucao Martepujy MasoneTHUYKOr KPUBMYHOI MpaBa, 3aHemapyjyhu HaBefeHy MpeTrnocTaBKy,
Tako ¥ of cTpaHe npakce. Bua. J. L. McLeod /1980/: Doli Incapax: The Forgotten Presumption in Juvenile
Court Trials, Canadian Journal of Family Law, Ne 2, cTp. 251-279. 1 3akoHogaBsal, Peny6nmke Mpcke je
2006. rog. yKuHyo o6opuBy MpaBHY MPeTNOCTaBKy KPMBUYHE HEOArOBOPHOCTU 3a fvua m3mehy gBaHaecT
(nnn fecet ako je pey 0 TELLKOM KPYBUYHOM [iefly) 1 YeTpHaecT roamHa. R. Arthur /2012/: cTp. 26.

813 Crime and Disorder Act [1998]. Komucuja 3a npaBo y HaupTy KpyBMUHOT 3aKOHMKa Huje Npeioxuna
YK/Aarbe MPeTnocTaBKe Aa ce nunua mamehy AeceT U YeTPHAeCT rognHa cMaTpajy HauyesiHO HeOLrOBOPHUM Y
KPUBMYHOM MpaBy, jep HUWje XKenena NpoLLMprBakbe KPpMBUYHOMPABHE pernpecuje npema maahum anupuma. M.
Jefferson /2009/: cTtp. 250. Ann, HoBa nabypucTUYKa Bfaga je cMaTpana fa je NpeTnocTaBka mMorna 6utu
orpaBAaHa 3a paHWju Nepuog, He 1 3a BpeMe Kaga aeua bpxke caspesajy, Te cy 360r 06aBe3HOr LLKOJICKOr
obpasoBarba Koje Mounke 0f nete AeTeTOBE FOAMHE, paHMje cnocobHa Aa MpenosHajy ,,406po oA noluer.*
HepaBHa cTyamja je nokasana fda cy Aeua y3pacTa of ceflam rogvHa Beh y cTawby Aa pasnukyjy fobpe o
nowmx nocnefuua CBOr MOHAllakba WM fa UMajy CBECT O KPWBUYHOMPABHWUM edeKTuMa 3abpareHor
noHallakra. [lpyra nctpaxmeatka Cy Mnak ykasana Ha To ga Tek y Tpehoj feLeHunju XXnBOoTa gonasu Ao nyHor
pa3Boja OHUX AeoBa Mo3ra Koju Cy 3afy>KeHU 3a pacyhumBarbe, MMMY/ICMBHO MOHallakwe U npegsuhame. R.
Arthur /2012/: cTp. 16-20.

814 Byp. B. Goldson /2013/: cTp. 114.

815 BpxosHu cyg CA/ je npe jeaHe feuenmje y ognyum (Roper v Simmons [2005]) kojom je mpornacuo
HEYCTaBHWUM peLUeteM M3pULLake CMPTHE KasHe ManofieTHUMKY, 3ay3e0 CTaB fa Ce ManofIeTHOM YYMHUOLY
360r HefOBO/bHE 3PENOCTM HE MOXE YNyTUTM WUCTWU CTeneH Mpekopa Koju ce ynyhyje jeAHOM TUMNUYHOM
MyHONETHOM yumHuouy. R. Arthur /2012/: cTp. 22.
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ca npetxogHom roamHom.®™® Ho, y nuTepaTyp ce uUCTMYe [a je peluere 3aKOHa
HOMOTEXHMYKM flolle (POPMY/INCaHO U Aa OCUM Tora He AoTUYe maTepujasiHo npaso, Te Aa
0CTaje HeTakHYTO MpPaBO /MLa KOje HWje HaBpLUMIO YETPHAeCT roAamMHa Aa yKaxe Ha
He3Hare CTBApHOI KapakKTepa npeaysete pafghe M Tako ce Nno3oBe Ha ofbpaHy doli
incapax.®’’ YumHunay Koju npeseHTyje [AoKase Y CBOjy KOpPUCT mpebalyje TepeT
[0Ka3nBara Ha TY)XKMIadky CTpaHy, Koja je caf Ay>XHa Aa AOKaXe Kako je yumHunay, 6mo
cnoco6aH Aa KpueuMuHO ogrosapa.®’® OBo cxeaTare Nonasu of Tora Aa je HaBedeHUM
3aKOHOM YKMHYTa WCK/by4MBO MPeTrnocTaBKa KPMBWYHE HEOArOBOPHOCTW NLA CTapoCcTh
n3Mehy fOeceT M YeTpHaeCT roguHa, a fAa OCHOB MCK/bydewa fena (defence) n pabe
noctoju. OpfpefeHa nofpLuka OBakKBOM CTaBy fJowia je MU u3 ciepe npaKTUYHOr
np1/|CTyna.819 KoHayHO je 0BO nuTame paspeweHo 2009. roa. kaga je [om nopposa
3aK/by4mo fia OCMM MPeTrnocTaBKe BULLIE HE MOCTOjMU HM MOTryhHOCT fa ce imue HaBeAeHor
y3pacTa YCreLUHO M030Be Ha Taj BMA OfbpaHe Y KpMBMYHOM mocTynky.®° Y Hoswjoj
NnTepaTypu 3aroeapa Ce NMOHOBHO YCMocTaB/bakbe doli incapax npeTnocTaBke, Makap 40K
Ce CTapocHa rpaHuLa KpUBMYHE 0ArOBOPHOCTM He noseha (6apem Ha ABaHaecT rogmHa).®

BpojHM Cy 1 Mpeanosn ga ce MUHMMasHa rpaHMLa OArOBOPHOCTU Y KPMBMYHOM MpaBy

815 v EHrneckoj n Bency ce KycToaujanHe CaHKLMje Mpema ManofeTHUM YUYMHUOLMMA KPUBUYHUX fena
npumMersyjy BuLLe Hero 6uno rae y Esponu. Bug. S. Lipscombe /2012/: The Age of Criminal Responsibility
in England and Wales, House of Commons, ctp. 4 — poctynHo Ha: http://www.parliament.uk/busi-
ness/publications/research/briefing-papers/SN03001/the-age-of -cri minal -responsi bility-in-england-and-wal es.
87D, Ormerod /2011/: cTp. 342.

818 A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: ctp. 723.

819 Cnyuaj CPS v P [2007] npescTas/ba BaaH ayTOPWUTET Y OAHOCY Ha MpaBuna Koja cyavja Tpeba fa
MOLUTYje Mpe Hero LITO OAAy4YM Aa HacTaBM MOCTyNaK Kafa MoCTOju CyMHba Aa MajiofIeTHO inle Huje 6uno
CMoco6HO fa cxBaTu npmpoay ceor Hegena. D. Ormerod /2011/: cTp. 342.

80 Crap fga ykugare MpeTnocTaBKe 3axTeBa M ykupawe oabpaHe doli incapax npaTvo je W 3BaHWYHO
objallmerbe 3akoHa. Bug. A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 723. l'oguHy
JaHa mpe Tora npegnor fa ce MpeTnocTaBka HanycTu npaheH je feTa/bHOM aprymeHTaumjom. Hajnpe, y
BpeMe 00aBe3HOr LUKOMOBatba MOMasn Ce of Tora fa Nuue Koje je HaBpLUMMO AeceT rogvHa Moxe fa
pasnukyje [OOPO 0f NOLLEr; TaKBOM /LY HWje HEOMXOAHa ApXKaBHa 3aluTUTa Of KPUMBMYHMX CaHKUMja, C
063MpOM Ha TO fAa Cyfy 3a MasilofIeTHUKE Ha pacnonaraky CToje 6pojHe onumje; Aa ce Ha Taj HauMH 60/be
LUTUTE MHTEPEeCK NpaBae 1 NnacmBHOr cybjekTa u cn. M. Jefferson /2009/: cTp. 251.

81 R. Arthur /2012/: cTp. 29.
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MOBWCK Ha YeTPHAECT FOAMHA, KaKo je TO YrIaBHOM Y BeRMHM eBPOMCKUX 3eMasba, > nunm
Yak Ha ocamMHaecT rogunHa. >

Jlnue koje je y BpeMe M3BpLUEHa Aena HaBpLUWIO YeTPHaecT rofmHa cmarpa ce
MOTNYHO OArOBOPHUM, any npasBWna KPWBMYHOI npaBa Wnak npeasuhajy gpyrayvju
TPeTMaH Yy OIHOCY Ha MyHOJIETHE YYMHMOLE, HAPOUUTO aKo je MaONeTHUK [e/10 0CTBapuo
nog yTuuajem nyHoneTHor nuua.

Ha kpajy, kaga je ped O HauumHy BONewa MoCTynka npeMa MasioneTHUM
YUMHMOLMMA, OH je Yy nocnedrwe Bpeme ob6oraheH HOBOM perynatmsom.®?® Mo mpasuny,
MocTynak NPOTMB YUYMHMOLA KOjW JOLU HWje HABPLUMO YeTPHaeCT roguHa (UCTo BaXKu 1 3a
Ma/lofIeTHUKa [young person], Tj. /iMUe Koje je Yy BpemMe W3BpLUeHa fena HaBpLunIo
YeTPHAECT, all HWje HaBPLUWIO OCaMHAeCT rOAMHa) BOAW Ce Mpes CYyLOM 3a MasioneTHUKe
(youth court) y cymapHoj npoueiypu, 0OCUM ako je 0CTBApPeHO HEKO TELLKO KPUBUYHO Aeno,
HMp. NWLLEHe XMBOTa, Kaja Ce nocTynak ofsuja nped Cyaom kpyHe.®?® Mpu Tome je
HEOMXOAHO Aa yuumHWunay mopa 6uty crnocobaH fa eheKTUBHO Y4ecTBYje Yy MOCTYMKY, a
jefaH o KpuTepujyma 3a Ty NpoLeHY CBOAM Ce Ha NuTawe Aa v je YYMHMAAL, NpenosHao

030W/BHOCT MocneAMua CBOje pagwe. Y nojeduHUM  Cny4vajeBMMa, HemoryhHocT

2 MocToju 1 Npegior Aa ce YYMHUOLM CTapu M3Mely YeTPHAeCT M LLECHaeCT (WU cefamHaecT) roavHa
HayenHo cMaTpajy OArOBOPHUM 32 YYUHEHO KPUBUYHO feno, anv fa UM ce omoryhu lokasvBare HefloBO/bHE
3penocTu, Koja 6y MCKbyunna CNocoO6HOCT CxXBaTaka 3Hadaja Npeay3eTor noHalwaka. E. Delmage /2013/:
cTp. 108. OBakBa HacTOjarba fja Ce OrpaHnyM KPUMBMYHOMPAaBHA peakuuja y 04HOCY Ha UCyBULLE Maada vua
nojpXxaHa je vy Apyrum 3em/bama. Tako je y ApreHTUHU Mpejsior ga ce MUHMMa/Ha CTapocHa rpaHuua
CHU3M Ca LLIECHAECT Ha YeTPHaeCT rofuHa JOXMBEO Heycnex; CAINYHO W y bpasuny, npeasior fa ce rpaHuua ca
0CaMHaeCT CMYCTMW Ha LLECHAECT rognHa Huje 40610 NOAPLLKY Y 3aKOHOLABHOM Teny; KoHauHo, y LLinaHnju
je 2009. roa. noBoOM CWOBara [BE AEBOjUULIE Of rpyne Aeyaka of KOojux je HajcTapuju umao TpuUHaecT
rOfiHa 3axTeBaHO [a Ce YMECTO YeTPHAeCT, Ka0 MUHUMaHa CTapoCHa rpaHvua KpUMBMYHE OArOBOPHOCTM
npeasuamn aBaHaecT rognHa. Hiu osaj npegnor Huje ycBojeH. Bua. B. Goldson /2013/: cTp. 124.

823 C. McDiarmid /2013/: cTp. 159.

8% \/. D. Sharma /1974/: cTp. 168. [optba rpaHULLA ManoNeTcTBa Y eHrNeCKOM KPYBUYHOM MpaBy WM3HOCH
ceflaMHaecT roguHa. Micto, ctp. 179.

85 O nonoxajy mManoneTHux yuumnunaua sug. /b. Pagynosuh /2010/: ManoneTHUYKO KPUBWUYHO MPaBo
EHrnecke n Benca — u3mehy ,.etoca bpure u sawtuTe” u ,eToca OArOBOPHOCTU U KaxhaBama“, AHanu
MpasHor thakynTeTay beorpagy, Ne 1, beorpag, cTp. 195-210.

86 M. Molan, D. Lanser, D. Bloy /2000/: cTp. 257; R. Card /2010/: cTp. 645. CAMYHO NpaBWO BaXMW U Y
aycTpanunjckoj apxxasu Buktopuju. L. Bradley /2003/: cTp. 75. CTapocHa rpaHuLa KpuBmyHe 0A4roBOPHOCTY Y
CBUM ayCTpa/INMjCKMM [p>KaBaMa je ucta Kao 1y EHrneckoj, gecet roguHa. Bug. G. Urbas /2000/: The Age of
Criminal Responsibility, Australian Institute of Criminology, Trends & Issues in Crime and Criminal Justice,
cTp. 1-6.
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Mal0/IeTHMKA [a CXBATK 3HA4aj CBOI MOHalliatba MOXEe GUTW Tako 030M/bHA f1a TO MOXXe

YTULATY Ha UCK/byYetbe Bofhera nocTynka. >’

Opervak 3. HeypauyH/bMBOCT (insanity)

KpuBnyHa KasHa ce MOXKe MPUMEHUTM CamO Mpema YYuMHMOLUY KOju je KpuB 3a
YUMHEHO Aeno. MpeTnocTaBKy KpuBule (MM 6UTaH €NEMEHT Y HEHOj CTPYKTYPM) YMHW
ypauyH/bMBOCT, Tj. CMOCOBGHOCT yyMHMOLa Aa NpaBuIHO pacyhyje n ognyuvyje. YunmHunal
Koju ycnen Heke (hopme [AylleBHe nopeMeheHOCTU Yy BpeMe OCTBapera 3aKOHCKMX
enemeHata fena Huje 6M0 y CTawby Aa CXBaTu 3Ha4yaj CBOr Aena WAM Huje Morao fga

yrpas/ba CBOjUM MocTynumma (6ronoLko-neuxonowkn Metod)®® e cmatpa ce KpvBMM

(NpeTnocTaBka mens rea-e je mens sana)®®

N tera He noraha penpecuBHU KapakTep
KPVBMYHE Ka3He U COLUMjaIHO-eTUUKKN MPeKop Koju ce ynyhyje yymHMOLY KOjU je umao

McnpasaH NCMxMukM anapar.> TakaB yuuHWnay, ycnes aGHOPMAIHOT AYLIEBHOT CTakba

87D, Ormerod /2011/: cTp. 342-343.

828 '0TOBO CBI CaBPEMEHM KPUBWUYHOMPABHU CUCTEMI Y ypehery WHCTUTYTa HeypauyH/LUBOCTM Nonase of
MELLOBUTOr, 6MONOLLIKO-Ncuxonowkor Metoda. Bua. H. Oenuh /2007/: Heke gnneme y Be3n yTBphuBatba
HeypayyH/bUBOCTN U BUTHO CMareHe ypadyH/bMBOCTH (YnaH 23. K3), y: CTare KpumnHanuTeTa 'y Cpouju n
npaBHa cpefcTBa pearoBawa. 1. feo, (yp. . Urwartosuh), beorpas, ctp. 151. Y nutepatypu ce MHaye
nofsnayn Ja je of CBMX OCHOBA UCK/bydetba NOCTOjaka KPUBUYHOT Aena HeypadyH/bUBOCT Mefy OHVMa Koju
Cy nojo6HM fa yHMBEp3a/HO Baxke 3a Hajsehu 6poj 3emasba y cBeTy. S. Yeo /2008/: The Insanity Defence in
the Criminal Laws of the Commonwealth of Nations, Sngapore Journal of Legal Studies, No 2, cTp. 242.
OBaj OCHOB NpUXBaTW/IN CY M TBOPLM PuMcKor cTatyTa (4naH 31.).

89 Byp. J. Hall /1945/: Mental Disease and Criminal Responsibility, Columbia Law Review, Ne 5, ctp. 677-
678.

80 1. Gross /1985/: Justice and the Insanity Defense, Annals of the American Academy of Political and Social
Science, Vol. 477, ctp. 96-103. Mpemaa cy cTtapy puy n Pum/baHu pasmatpaiv 3Hayaj AyLleBHOr
nopemehaja yumHuoua fena Kojum ce noBpeRyjy ycBOjeHa MpaBuia NOHallakba, OHW ra HWUCY cmatpanv
pasfiorom Koju 6m yumHuoua ocnoboamo of MPUCUIHUX coumjanHnX Mepa. HeypadyH/bMBOCT ce cmartpana
Ka3HOM 60roBa, anv He Kao 3ameHa 3a /byacky kasHy. N. Walker /1985/: The Insanity Defense Before 1800,
Annals of the American Academy of Political and Social Science, Vol. 477, cTp. 26. ¥ TO Bpeme ce Ha
HeypauvyH/bMBE YUMHMOLE 3abpareHnX fena Huje rnejano Kao Ha fmua Koja mate o ogpefeHe AyLLeBHe
6onectu, Beh fMua Koja cy 3arnocefHyTa 0f, HeyacTMBOr. 360r TakBe HAOMaKOCTW YUYMHMUOLA CMaTpaso ce Aa
Cy CTpore TefecHe KasHe, Ma M CMPTHa KasHa, npefcTaB/basie npaeegHy oamasgy. S. E. Sobeloff /1955/;
Insanity and the Crimina Law: From McNaghten to Durham, and Beyond, American Bar Association
Journal, Ne 9, ctp. 793; Bug. H. Oenunh /20096/: ctp. 111. Ho, Beh JycTuHMjaHOBE [urecte UCK/bY4yjy
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HWje cnocobaH ga cxBatu cMucao 3anpeherba KasHe, am ce npema kemy, nog ycioBom fa
je onacaH 3a OKO/IMHY, MOry MpUMEHUTU ofpefeHe KPMBUYHE CaHKuuje MeAULUHCKe
npupofe. Oppenba Koja Kake fa Ce CamO YpadyH/bMB Y4YMHWMAL, MOXe CcMaTpaTtu
cy6jeKTOM KpumBMYHOT fena (y CBOM TOT/IMTETY KOHCTUTYTUBHUX efIeMeHarta) 3Hauu fa ce
YUMHWMAL, nocMatpa Kao SIMYHOCT, Tj. 4a Ce YYMHMOYEBO MOHALLAHkE MOXE HeraTuBHO
BPEAHOBATY jefIMHO aKo je OH 61O Y CTawy [a CXBaTu 0ApeReHy KPMBMUYHOMNPABHY HOPMY.
MpeBeHTUBHO A€ejCTBO KPMBUYHOT 3aKOHA (KPO3 NPETHY KPUBMYHOM CaHKLIMjOM) He aenyje
Ha Y4VHMOLA KOju He MOXe fa CXBaTW 3Ha4yaj CBOI Aefa UM He MOXe [a KOHTPO/uLue
cBoje noHatwarbe.® Mpasuna KpMBMYHOr NpaBa cy, Aakne, ynyheHa OHUM NojeAvHLMMA
KOj MMajy CnoCcOBHOCT Aa MX CXBaTe M Aa CBOje MOHallawe YCcKage ca HOPMUPaHUM
3abpaHama 1 3anosecTMa.®® KpuBnuHO npaBo nonasw of Mpemuce fa Cy YYMHUOLM
KPVBUYHKX [ena paumoHanHa 6rha Koja ce cnobogHo of1y4yjy 3a Hernpaso M Koja ce cTora
MOry CMmaTtpatu OArOBOPHMM 3a Y4YMHEHO. TeMe/b KpuBuLUe je ,,ypauyH/bMBOCT, Kao
CMOCOGHOCT 3a KpYBMLY W MPETNOCTaBKa KpMBULE, Kao AyLIeBHO-AYXO0BHA AMcnosvuuja
oarosapajyhe kakBohe koja no npasway CTOjU Ha pacrnofarakwy 'MPOCEYHOM YOBEKY' Kao
YUMHUOLY KPUBUYHOT Aena, U Koja My oMoryhyje aa cxBaTu MPUHYAHY HOPMY W Cleau
teHy 3amoBecT.“®** O36umaH nopemehaj NCMXMYKOr anapaTa HapyluaBa OBaj MOMasHu
OKBUP N AUKTWpa Apyradvjy opujeHTauunjy; yumHunaL Koju y Bpeme U3BpLLUEHa Aena Huje
MIMao MCMpaBaH NCUXMYKM anapaT He MOXe Ce HI MOpaIHO Hu npasHo npekopeTun.®* Uak n
npucTasiMLe NOTNYHOr feTepMUHM3MA Y 06jalliberby HOBEKOBe (He)cnoboge fLenoBara He

nopuyy Aa AyLeBHO GOMECHW YUYMHMOLM He 3ac/yXyjy KasHy 3a OCTBapeHO Hemnpago.

NPVYMeHy PefoBHOI NpaBa Ha HeypauyH/bUBOI YYMHMOLE, 33 KOra ce CMaTpano Aa je LOBO/bHO KaXKbeH
cojum nyamnom. Bug. N. Walker /1985/: cTp. 26.

81 J. Dressler /2001/: cTp. 341.

82 KpuenuHo npaso moumsa Ha BepoBarwy fAa he BehuHa unaHoBa jeaHe APYLUTBEHE 3ajefHMLE MOLLTOBATY
npe cBera MopasHy 06aBe3y y3fpXaBatba Of, BpLUEHa NPOTMBMNPaBHMX fAena M Aa he camMo MOCTOjare
KPUBMYHKX 3aKOHA MMaTW [ejCTBO ,,ICUXMYKE NMPUHYAE" Ha MojeanHue, pahajyhu yHyTpallkby KOUHMLY KOA
MHOIMX KOju 61 Ce y OACYCTBY KPUBMYHUX 3abpaHa OANYy4MIN 3a HEMPaBo. JeAMHO Yy Cyyajy fa ce MakMHa
OrpeLwn 0 TaKBY JY>KHOCT, KPpYBMYHO MpaBo MMa u3rniefe aa edmkacHo 6yae mpvmerbeHo. HacynpoT Tome,
npema Apyroj nonasHoj opujeHtaumju (Feindstrafrecht), kpmeuuHO Npaso y rpahaHnuMa BUAW NOTEHLMjaHe
HenpwujaTesbe jaBHOT MOPETKa, Ymnje NnoHallake Tpeba OrpaHnyYnT y MHTEPECY OMLITE CUMYPHOCTM.

83 1. Npakuh, T. Jlyknh /2011/; Kp1BMUHO NpaBo 1 CMoco6HOCT YoBekoBor camoogpehersa, Crimen, Ne 1,
Beorpag, cTp. 91.

8% R. Heaton, C. de Than /2011/: cTp. 229.
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Moxke ce pehun aa je jegHoA4yLIHO nNpuxBaheHO fa ce camo OHa Nnua Koja cy crocobHa ga
pauuoHanHo pacyhyjy n oanyyyjy mMory y npasom CMUCY pedn cmaTtpaTu OAroBOPHUM 3a
cBoje noHaLwame.®® Untas KoHLENT NpaBHe 1 MOpanHe O4rOBOPHOCTM MOYMBA Ha CO6GOAM
yUMHMOL@ (Tj. Herosoj cnoco6HOCTM) fAa ce oanyun 3a Henpaso.®*®  Uosek nocepyje
CNOCO6HOCT 3a €No60AaHO, 0ArOBOPHO, MOpPasIHO camooApehere, 1 360r Tora je crnocobaH
[ia ce o4/1yu 3a npaBo a NPOTUB HeMnpaga, CBOje NoHallawbe YCKNaan ca HopmMama npaBHor
Tpebata 1 n3berHe npasHe 3abpaHe, YKONMKO je JOCTUra0 MOPa/HY 3PenocT U YKOIMKO
CMOCOBGHOCT 3a Cno60AHO MOpPanHO camoofpeherwe Huje ycnen 60MeCHMX Mpoueca
ocnab/beHa 1nn TpajHo pasopeHa.“®>’” Yumnunal, unja je cnoco6HoCT camoogpehiersa ycnen,
MaTOMOLLKMX MCUXUYKMX CTarwa Un rnpoLeca UCK/byveHa UK 3HaTHO owwTeheHa, He MOXe
[ia ce MOTMBHULLE Y CKNagy ca KPpYBMYHOMNPABHOM HOPMOM, T€ MY CE HU M3BPLLEHO [eNo He
MOXe mpunucatn y Kpusuuy. 3a tera ce moxe pehu ga je 6uo HecnobofaH y CBOM
noHawwamy.>® VisBuaBajyhe npaBHO AejCTBO HeypauyH/LUBOCTW je LIEHTPaHU YCMOB

NOTBP/E MOPA/THOr KapaKTepa KpusuuHor npasa.®*®

1. VIHCTUTYT HeypauyH/bMBOCTU Y EHI/IECKOM KPUBMYHOM MpaBy

HeypauyH/bMBOCT Ce Yy eBPOKOHTMHEHTA/THOM KPUBUYHOM MpaBy cMaTpa OCHOBOM
NCK/byYera KpWBULE, [OK Y aHr/I0CAKCOHCKOM KPUBWYHOM MpaBy TPaLvLMOHAIHO
npecTaB/ba NPU3HATW BUA 0a6paHe y KpusuuHoMm nocTynky®® n ogpefyje ce momohy

npaBuna Koja ce HasnBajy TecToBW 3a yTBphuBarbe HeypauyHmbrocTn.®* MpumeHa ose

85 R. D. Mackay /1995/: Mental Condition Defencesin the Criminal Law, Oxford, cTp. 76.

86 £ B. Sayre/1932/: cTp. 1004.

87 1. Opakuh /2014/: KpuenuHo npaso 1 BeluTak ncuxujaTap, Hosu Cag, cTp. 80.

88 cTo, cTp. 88-89.

89 R. J. Bonnie /1983/: The Moral Basis of the Insanity Defense, American Bar Association Journal, Ne 2,
cTp. 194.

0 Mpeu cnyuaj Kaga je yumHunaly y EHINeckoj ofaykom cyga (a He Ha OCHOBY OANyKe KpyHe) MOTAyHO
ocnoboheH onTyxbe 360r Tora WTO Y BpeEMe M3BPLUEH:A [ief1a HUje 610 ypauyH/bUB 3ab6eNieXeH je Ha caMoM
noueTky 16. Beka. A. Loughnan /2012/: Manifest Madness. Mental Incapacity in Criminal Law, Oxford, cTp.
104.

81 Te tecToBe NpBEHCTBEHO YTBPRYjY Cyaosu. M. M. Ahumosuh /1966/: cTp. 46-47.
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oa6paHe y MpaKCcU eHrMeCKMX CyAoBa MMak Huje TOAMKO yecTa,®? a 3Hauaj MHCTUTYTa
HeypayyH/bMBOCTK je Harno onao cpeauMHom 20. Beka, WTO je nocneguua HeKOINKO
BKHUX YMHMOLLA Y Pa3BOjy NpaBHOr cucTema EHrnecke u Benca.®*

Hajnpe, cam nojam HeypauyH/bUBOCTU je PECTPUKTMBHO (POPMYNMCaH U MHOra nmua
ca [yLIEBHUM CMeTHama Ce YNPKOC TOMEe cmatpajy CnocobHMM 3a KpuBMUY, [LOK ce
HeypayuyH/bMBMM MOTY cMaTpaTM U OHa nMua Koja U3 yrna MeAvuUHCKE Hayke Hucy
,YM060/Ha". TTpaBHUYKO W MNCUXMNjaTPUJCKO pas3ymeBarbe MNojMa HeypavyH/bMBOCTU Ce
MoHeKaz NoTMNyHO pasnunkyje. 3auyhyjyhe je ¢ jeaHe cTpaHe Aa yuMHMNAL, Kora ncuxujaTpu
cmatpajy muem Koje 6onyje of Tellke ayleBHe 601ecT MoXxaa Hehe 6UTU HeypadyH/bUB
y CKnagy ca npasuiMma KpuvemyHOT npasa. C gpyre cTpaHe, 601eCT KOjy MeAuuuHa He
cmarpa AyLleBHoM 6onelwhy MoXke nog ogpeheHnm ycnosmuma pesyntTupaTi y npaBHUUYKOM
KOHCTATOBary HeypauyH/bMBOCTM (aunjabertec).®* Nabe, ykugare CMpTHe KasHe U
yBOhere HOBMX BapujaHTU ofbpaHe Y KPMBMYHOM MOCTYNKY (KOje Yy KOPUCT y4YuHMoua
Mehajy KBa/IM(MKauMjy Aena) 3HavajHo je yTUuUano Ha MPakTUYHY NPUMEHY MHCTUTYTA
HeypadyH/bMBOCTW. loYeB of cpeauHe 19. BeKa MHOMM YUYMHMOLM OMTY)XXKEHW 3a TeLLKO
yOMCTBO UCTULANM CYy HefoCTaTKe MCUMXWYKOr anapata Yy MoKylajy ga U3berHy CMpTHY
KasHy (4nje je nspmuare KpUBOM YYMHMOLY 6110 06aBe3H0). OrpaHuyerbe HheHe NpumeHe
camo Ha ogpeheHe 065MKe oBor KpusuuHor gena (1957. rof.) u KacHuje 6pucare 0Be
KasHe M3 cucTemMa KPUBMYHMX caHKumja (1965. rod.) y BenvMKOj Mepu ce 0Apasvno Ha

MNPVYMEHY WHCTUTYTA HeypaUyH/bUBOCTY, OCNabUBLLN HeroB NpakTUYHM 3Hauaj.>* Towme je

2 Hnp. 1988. rod. HWje 61O HMjeAHOT YCMELIHOT Mo3uMBaka Ha OBaj BUA oAGpaHe, 40K je 1990. rog.
3abenexeH camo jegaH cnyyaj. M. Jefferson /2009/: ctp. 354. 360r TOra nojeAvMHV ayTopu MCTMYY Ada
3aHemap/bUB NPaKTUYHW 3HaYaj HeypauyH/bMBOCTU Y KPUBUYHOM MOCTYMNKY HE OnpaBhaBa Bpeme Koje je
YTPOLLIEHO 3a pa3MaTpare 0BOr MHCTUTYTA. Bua. R. Heaton, C. de Than /2011/: cTp. 228. CnnyHa yyecTtanoct
npuMeHe OBe MpaBHe (hMrype NpUCyTHa je 1 y npakcy amepuukux gpxaea. N. Morris /1982/; The Criminal
Responsibility of the Mentaly Ill, Syracuse Law Review, Ne 2, cTp. 505.

83 3. White /1985/: The Insanity Defense in England and Wales Since 1843, Annals of the American
Academy of Political and Social Science, Vol. 477, cTp. 46.

84D, Ormerod, K. Laird /2015/: cTp. 333.

5 Nako je cMpTHa KasHa 3aMerbeHa [JOKMBOTHIM 3aTBOPOM Kao jeiMHOM 1 06aBe3HOM Ka3HOM 3a TelKO
ybUCTBO M ynpKOC TOMe WTO 61 Ta KasHa 6una u3berHyTa y ciay4ajy Kaga Cy WCMyHEHW CBW YCMOBU 3a
NPYMEHY MHCTUTYTAa HeypauyH/bMBOCTU, YUMHMUOLM OBOT Aena Ce paguje ofydyjy fa NpusHajy Kpusuuy u
pu3nKyjy Aa HeofpeheHO Bpeme MpoBefy Y Ka3HEHOj Mpe Hero y 3apaBcTBeHoj ycTaHosu. H. L. A. Hart
/1965/: cTp. 17; S. White /1985/: cTp. 46.
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[OMNpUHeNna 1 yctaHoea cMarbeHe ogrosopHocTi (diminished responsibility) kojom je of
cpeamHe 20. BeKa oMOryheHo Aa yumHuiaL, Koju je ONTyXKeH 3a TeLKo yOUCTBO oArosapa
3a nakwu 06/mK gena.®*® KoHauHo, Mako ce yuuHMOLy Koju 6yfe npornalleH
HeypayyH/bMBMM He MOXe M3pehn KasHa, HM ynyTUTM MopasHa ocyda 3a feno, unak
noce6Ha npecysa (special verdict)®” kojy cys pdoHocu — HWje KpUB ycnenq
HeypauyH/bMBOCTU® (not guilty by reason of insanity)®® octasma cyagy Limpoka
oBnawherba y nornegy MoryhHocTM uspuuara HermeHaslHUX Mepa, Koje ce kpehy of
NMOTNYyHOr ocnoboherwa yumHuoua, 6e3 npumeHe 6UIO KakBe CaHKUMje, Na CBe [0
ynyhuBarba Ha neyere 1 YyBare Y 34paBCTBEHO] yCTaHOBU, 6e3 oapehnBara Tpajarba 0Be
mepe.*® MoryhHocT HeoapeheHor GopaBka y MCUXuUjaTpMjcKoj YCTaHOBM 06ecxpabpuna je
MHOTe YUYMHMOLE fja Ce B6paHe YKasuBarbeM Ha HeocTaTke neuxuukor anapata.®™ Vako je
y nocnegrwe Bpeme npumeheHO CKPOMHO noBehare NpoLeHTa Mo3uBakba Ha insanity
defence, obenexaBare YUMHMOLA U 3BAaHWYHO HEypauyyH/bMBUM (YMOOOMHMUM), HEKUM
YUMHMOLMMA Ca AYLIEBHUM CMeTH-ama npeacTasba Ay60Ko ANCKpUMUHMLYhN yuH,®
360r yera ce MHOTU M3jallikbaBajy KpMBUM UM HACcTOje Aa Ce Ha ApYrv HauvH CynpoTcTaBe
HaBoZuMMa onTyx6e.5>? 360r cBera Tora je ydyectana nojaga fa ce y 3aTBOPCKOj Nomynaumju

Haslase M YYMHMOLM ca NCUXUYKMM CMeTHamMa Koju 6u Tpebano aa cy nog ogrosapajyhum

86 5, White /1985/: cTp. 46.

87 R. A. Hope /1986/: English Law and the Mentally Abnormal Offender, Journal of Medical Ethics, Ne 1,
cTp. 5.

828 13peka npecy/e oBako rnacy noues of 1964. rog. Mpecyja je y BUKTOPWjaHCKOM 06y Fnacuna; Kpus anm
HeypauyH/bMB (guilty but insane). S. White /1985/: cTp. 45. Y cpefitbOBEKOBHOM MEPUOAY HeypauyH/bUBOCT
Huje opmanHo yTBphMBaHa CyACKOM Of/lyKOM, Beh OfNyKOM KpyHe nyTem nomunosawa. C. Slobogin
/2000/: An End to Insanity: Recasting the Role of Mental Disability in Criminal Cases, Virginia Law Review,
Ne 6, cTp. 1208; Bua. S. H. Gray /1972/: The Insanity Defense: Historical Development and Contemporary
Relevance, The American Criminal Law Review, Ne 3, cTp. 562.

89 3a yunHmoua je 6ome fa kpahu nepuop NPoBefe Y KasHeHOj YCTaHOBW Ha W3fpaBarby KasHe 3aTBopa
Hero fa Moxfa fy>xe Bpeme NpoBefe y 3ApaBCTBeHOj ycTaHoBW. M. Jefferson /2009/: cTp. 355. Cee go 1991.
rog. kaga je sakoHom (Criminal Procedure [Insanity and Unfitness to Plead] Act) yHeceHa (hnekcubunHocT y
OBY MaTepujy, UCX0 KPMBMYHOT MOCTYMKAa y KOMe je yTBpheHa HeypauyH/bMBOCT yuuHMoLa 61o je uctm —
ynyhuBawe yumHuoua Ha HeogpeheHW nepuog y crneumjanHy 34paBCTBEHY YCTaHOBY cBe oK CekpeTap
YHYTpaLHmx nocnosa (Home Secretary) He of06pun oTnyLiTae 13 ycraHose. W. Wilson /2008/: ctp. 205.
80 5 White /1985/: cTp. 46-47.

1 N. Padfield /2012/: cTp. 80.

82 AHrnocakcoHCKW M3pas insanity ce Ha Hall jesVK NPeBOAW Kao MeHTanHa 60MecT, nyauno, ManoyMHOCT,
nypocT, ymobonHocT. Bug. b. Bykuuesuh /2003/: MpaBHM peyHnK: eHrNecko-cpncku, beorpag, cTp. 253.
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MeAULMHCKAM TPeTMaHOM, LITO CBe YKa3yje Ha 036WbHe HefoCTaTKe MpaBOCYyAHOr
cuctema.®

EHrnecko v yoniuTe aHr10CakCOHCKO KPUBUYHO MPaBo pas/vKyje cuTyauumje Kaga
YUMHWU/IAL, OCTBapyje obenexja fena y ypauyH/bMBOM CTakby, aiv KaCHUje y BpeMe cyhera
nocTaHe Heypa4dyH/buB (unfitness to plead), WTO NpeacTas/ba NPOLECHY Mpenpeky Boherwa
MocTynKa ca pasnMuntuMm moryhum AejcTBOM M yobu4ajeHO pa3maTtparbe WHCTUTYTa
HeypauyH/bMBOCTW Kao 06/1MKa ofbpaHe y NOCTYNKY YUYMHMOLA KOjU Yy BPeEME M3BpPLLEHA
[lena Hyje Mao McnpagaH ncyuxuukm anapar.®

2. HeypauyH/msMBOCT y BpeMe cyherba (unfitness to plead)®™

Kao 1 y eBPOKOHTUHEHTA/THOM M Y EHIIECKOM KPUBUYHOM NpaBy HeypayyH/bUBOCT
ce yTBphyje y Bpeme M3BpLUEHA AeNna, Tj. peneBaHTaH je nopemehaj Ha nnaaHy NCUXUUKNX
(byHKUMja pacyhuBawa M OfNyuMBarba Y TPEHYTKY Kaja je Y4duHwunay npesyseo
NHKPUMUHUCAHO UMtbebe WAW  Heuutberse. HeypauyH/bMBOCT KOja HACTynu HakKOH
[OBpLLEHA [leN1a HE MOXe UCK/bYUYMTU MOCTOjare [ena, an MOoXe NpeacTas/baTh pas/or 3a
ofinarare UM OKOHYare NocTynka. Bohere NocTynka NpoTMB nua Koje Huje y ctaky Aa
CXBaTW HEroB TOK M 3Ha4Yaj rybm cBaku CMUCao U NpeAcTaB/ba YNH HEXYMaHOI KapakTtepa
KOju Ce MPOTVBM NpasuanMa tep cyhera.®

Tako, npema 3akoHy 0 3alWTUTK AyweBHor 3apas/ba (Mental Healt Act [1983])
CekpeTap YHyTpalmbMX MOCNOBA MOXE Ha OCHOBY M3BellTaja HajMawe [Ba Jekapa
O4peanTy Aa yumHunal, Koju 6onyje of AyLweBHe 60MECTU UKW APYror TeLKor AyLeBHOr

nopemehaja 6yze nocnar Ha feyerbe y 60/1HMLY, aKo NPOLEHN Aa je TO y onwTeM (jaBHOM)

83 A, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 701-702.

8% Bup. D. Ormerod /2011/: cTp. 287; J. Herring /2011/: cTp. 270.

85 OBa nmpaBuna Baxke He camo 3a Cydaj Kada je yduHunaL ycneq Heke (opme fyluesHe nopemeheHocTU
MOCTa0 HeypauyH/bMB HaKOH M3BPLUEHa fena, Beh ¥ 3a yusHMoLa KOju M3 HeKOor Apyror pasnora Huje y
CTarby Aa aKTUBHO Y4ecTBYje Y NOCTYNKy (HNp. riyBoHeMU OKpuBbeHW). Bug. M. Jefferson /2009/: ctp. 350.
CnnyHO BaXM 1 3a amepuyko npaso. Bug. J. Dressler /2001/: ctp. 336. C apyre cTpaHe, oBa npasuna ce, y
CKNafy ca Bnafiajyhmm cxeaTamem, He NPUMekbYjy Ha YH4MHMOLA KOjU je ycnep HacTyna XMCTepUYHe aMmHesuje
n3rybuo moh cehara 1 3a60paBuo je OKOHOCTM NOA Kojuma je aeno yumkeHo. R. Card /2010/: cTp. 648; N.
Haralambous /2010/: cTp. 271.

86 M. Jefferson /2009/: cTp. 350, 353-354.
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NHTepecy. 3a 0BO LIMPOKO OBnalLhere Koje MAHMCTAp WMa UCTUYe ce Unak fa ra Tpeba
06a3pMBO KOPUCTUTM U OHO je Yr1aBHOM OrpaHMYeHO Ha Ciy4ajeBe Kaga je ounrnefHo ga
yUMHUNAL, 3607 TELUKOr CTata Y KOMe Ce Hanasn He MOXe aKTMBHO [Ja Y4ecTByje Y
nocTynky.®’ YKonmko ce yumH1OUEBO 3paBCTBEHO CTarbe 3Ha4ajHO Monpasu OH he 6UTK
n3segeH npeg cya.®®

Ha ocHoBy noce6Hor 3akoHa (Criminal Procedure [Insanity] Act [1964]) aaTa je
MOryRHOCT fa oA6paHa, TyXKunaL, an cyauja npeaaoxe a ce y 6uno KoM nocTynKy npes
CyoM KpyHe (MOCTYNaK je Apyraumnjy npes MarucTpatiMa v CyJoBMMa 3a ManoneTHUKe)
MCANTA [a /M je YUMHWAALL Y CTarby Aa MPaTy TOK MOCTYMKa U fja Ce U3jacH1 O HaBoAMMa
onTyx6e (unfitness to plead).®™ Yo6uuajeHo je fa ce To NUTarbe pasmarpa npe Hero LUTO
nocTynak cyhetba 3amouHe, Tj. y dasm nogmsawa onTyxHuue.*® Cya, npu Tome, moxe
OANYYNTM [ Mpe Hero LITO pasMOTPX CMOCOBHOCT YUMHMOLA Aa Y4ecTBYje Y MOCTYMKy
MCMNTa 036UILHOCT ONTYXK6e, Ma ako 3aK/byuu a TYXKWUaL, Hije [OBO/LHO YTEMErbIMO CBOje
HaBoZde fohn he 40 OKOHuara NocTynka. Y cynpoTHom, cya®™ he pasmoTputi ga v je

yumHWUnay, cnocobaH fa ydyecTByje Y MOCTYMKY Mpe HEero LITo ogb6paHa 0AroBopu Ha

&7 Yyuumouy ce mopa omoryhutu kaga rog je To moryhe fga ocnopu HaBofe onTyx6e y cknagy ca
npasuanMa pefoBHOT KPYBUYHOT MOCTYMKa. MpUMeHa HeKUX anTepHaTUBHUX MOZena, OHAAa Kaja ce YyTBpau
[ia YUMHUNaL, Huje y CTakwy [a aKTUBHO YYecTBYje Y NOCTYNKy Tpeba fa 6yae usysetak. D. Ormerod /2011/:
CTp. 288.

88 A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: ctp. 702; D. Ormerod /2011/: cTp. 287. Y
C/lyyajeBMMa Kafa je 34paBCTBEHO CTake YUMHMOLA 030M/bHO HapyLLEHO, Tj. aKo Ce pagu O TELWKOM 06/MKy
JylwesHe nopemeheHocTH, [0 cyhere Moxaa yonwte Hehe gohu. J. Dressler /2001/: ctp. 337.

89 PenoBHO Ce TO NuTarme 0TBapa Ha MPeAnor oabpaHe Ha NoyeTKy cyfera (Ha oa6paHW je Taga TepeT
[OKasMBama, aiM Ha Teme/by GanaHca BepoBaTHONE), ann Kafa HuWjeaHa Of [ABe CTpaHKe He 3axTeBa
UCMUTMBaHE CMOCOBHOCTU YYMHMOLA Aa YYECTBYje Y NOCTYMKY CyA je AyXaH TO Aa YYMHU YKOIMKO NocToje
pasfnosn 3a Cymby Y TOM nornefy (Taga je, YKONMKO ce ogbpaHa TOMe YCNpOTMBK, TEPET LOKasuBakba Ha
TY)XWOLY, a CTeNeH [OKa3HOI KpeamobunuteTa je HajBuLLIM — BaH pasymHe cyMibe). M. Jefferson /2009/: cTp.
350; D. Ormerod /2011/: cTp. 289, 292.

80 O cnocoBHOCTM yumMHMOLA fa YYeCTBYje Y MOCTYNKy OAMYKY je paHuje AOHOCKMMa MopoTa, ann O TOM
nuTary O4JTyKy cafia AoHOCK cya, 6e3 yyewiha NopoTHMKa. MOWTO 0f41yKa KOjy CyA AOHOCK HE MOXE BUTK
ocyhyjyha npecyga, KapakTep NocTynka Hema Of/IMKe ,,Kp1BMYHE MpoLeaype” y MpaBoM CMUCAY peyu, jep
MY je UWb 3alTuTa OKPUB/LEHOT U jaBHOCTW. YUMHWAAL, HE MOXEe GUTW MporialleH HecrnocobHMm aa ce
M3jaCHM O HaBOAMMa OMTYXXOe 6e3 Hanasa U MULL/bEHA HajMarbe ABa MEAMLMHCKA pafHUKa 0 KOjux jeaaH
Mopa GMTK CTPYUHaK Ca HapOUUTMM UCKYCTBOM Y 06/1aCTK AyLUEBHOT 3apaBsba. Bug. VcTo, cTp. 289-290.

%! MowwTo je pey 0 NpaBHOM NUTatbY O HEMY Of/TyyYje cy/ a He nopoTa. J. Dressler /2001/: cTp. 337.
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onTyx6y.%%% 3aKkoH 1nak He ogpehyje No Kom he ce KpUTepujymy ogpehuBaTi CNocoGHOCT
YUMHMOLA [a aKTMBHO YuecTByje Yy MOCTYMKy, Tako Aa je TO MWUTawe MNpenyLITeHo
cyfosuma. Op MpBe NonoBMHe 19. Beka Mepwo je 61N0 3aCHOBAHO Ha KOrHWUTWUBHUM
CMOCOBHOCTMMA YUMHMOLA, Tj. CMaTpano ce Aa je YUMHWnal, y CTawy fAa y4yecTByje y
MOCTYMKY aKo je crnoco6aH fa cXBaTW TOK MOCTYMKa 1 aKTUBHO Y4ecTBYje Y oa6paHu, Aa
Tpaxku n3y3sehe MOPOTHMKA, Kao 1 Ja pasyMe fokasHu Matepujan.®®® OHo wTo oBo Mepuno
Koje je M caga y npuMeHu (Mepuna 3a OAnarate WAM OKOHYaHe MOCTYMKa Ycnef
HECMoCOGHOCTM YuYMHMOLA [Ja Y4ecTByje y MOCTYNKY jOW YBEK HUCY 3aKOHOM

npeasuheHa)®®*

He 3axTeBa je UCMUTKBae CNOCOBHOCTM YyUMHMOLA Aa LOHece OA/1yKY Y
CBOM Haj6osbem nHTepecy,®® na ce oTBapa NUTatbe Aa M Ce y Cyvajy Kaga yumHunaL, He
npedy3Me NpouecHy pafky Koja je Hajbosba 3a Hera Moxke 06e36eautn ep cyheme.
MocToju 1 Npeasior Aa ce Kao KpUTepnjyM NpuxeaTi 3ak/byydak amepuykor BpxoBHor cyfa
npeMa Kome ce yuYuMHuaL, cmMaTtpa CrnocobHMM fa yyecTByje y NMOCTYMKY ako je y cTawy Aa
Ce KOHCYNTyje Cca CBOjUM afBOKaTOM WM Aa Ha pasyMaH HauMH CXBaTW MOCTYyMakK Koju je
npoTuB thera nokpeHyT.®® HegaHo je Komucuja 3a npaBo, HakOH LUTO CYy YOUeHM
HepocTaum noctojeher peluerba (TeCT KOjWU je AaBHO (hopMUpaH, a Huje y MefyBpeMeHy
npaTno pas3Boj NCUXUjATPUCKe CTPYKE), NPeLIoXmia HOBM TeCT, Koju 61 610 3aCHOBaH Ha

CMOCOBHOCTM YUMHMOLA 3 JOHECe OANYKY M eKACHO y4ecTByje y nocTynky.®®’

82 A, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 702.

83 M. Jefferson /2009/: cTp. 350.

84 MogepHu y30p 3a TeCT KOjUM Ce UCTITYje CMOCOGHOCT YYMHMOLA Aa YUecTByje y MOCTYnKY je ciyuyaj M
[2003] y Kome je cyad yTBpAMO LUECT NPETMNOCTaBKM 3a PefjOBHO O/BMjae MOCTYMNKa — yumHunay Tpeba ga
6yne cnocobaH ga: 1) pasyme onTy6y, 2) je CBeCcTaH 3Hayaja CBOje u3jase, 3) Tpaku uysehe cyaunje, 4)
MPYXW UHCTPYKLMje CBOM 3aCTYMHUKY W 8iBOKaTy, 5) pasyme TOK NOCTYNKa 1 6) NpesnoXu [OKase YKONIMKO
TO XXenn 1 cmatpa uenmexogHmm. D. Ormerod /2011/: cTp. 288-289.

85 R. Card /2010/: cTp. 648.

86 HenasHa ognyka (Moyle [2009]) He paje 40BO/LHO Haje fAa he ce OCHOBHM TECT, 3aCHOBaH Ha CrO3HajHUM
CMOCOBHOCTMMA YUMHMOLA, BUTHM]je NPOMEHUTU. YUMHUAAL, je YCnes napaHoMAHWX 1Aeja BepoBao fa Cy cyf
N HEroBW afBoKaTH yjeAureHN NPOTYB Hhera. AmnenaunoHn cyj je CMaTpao Aa TakBO CTare YUMHMOLA Koju
Huje cnocobaH fa nocTyna y CBOM Hajbo/beM WHTEpecy Mnak He MCK/bydyje HeroBy CrnocobHoCT Aaa
yuecTByje y NocTynkKy 1 fja ce cnobofHo usjacHn 0 HaBoguMMa onTyxbe. A. P. Simester, J. R. Spencer, G. R.
Sullivan, G. J. Virgo /2010/: ctp. 703.

%7 Mpema HeknM nCTpaxkuBarbMa 0Ko 10 NpoLgHaTa NPUTBOPEHIIKA NOKa3yje 3HaKe Heke aylleBHe 60M1ecTy,
anu je jako manu 6poj cnyvajesa rae ce yoniwiTe nocTaB/ba NUTake CNOCOBHOCTU yuMHMOLaA Aa yYecTByje y
noctynky. D. Ormerod /2011/: cTp. 293. MNoguilme y Npoceky nma 6nm3y 70 ciyyajeBa y Kojuma He gonasu
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YKOMMKO Cyz YTBPAM [a YUMHUAALL HUje Y CTakby Aa NpaTy TOK NocTynka nopota he
Ha OCHOBY PacronOXM1BMX [0Ka3a O4IYUUTU 2 NN je YUMHUAALL U3BPLLMO N0 Koje My je
CTaB/beHO Ha TepeT (He ynasehu Mpu ToMe y pasMaTparbe KpuBMLe yuuHuoua).®®® Ako
nopoTa cMaTpa fa Hema [0BO/LHO [0Kasa Aa je YUMHWALL MPeAy3e0 KaXHbBO Unbere Ui
Heumtberse, OH he 61T ocno6oheH.®™ Mpe 3akoHa m3 1991. rog. (Criminal Procedure

[Insanity and Unfitness to Plead] Act)®”

0 YYMHMOLY KOju HMje 61O y CTaky Aa y4ecTByje
y MOCTynky je ofnyunsao CekpeTap YHyTpallkbux nocnosa, 6e3 MKakeBor pasMatparba
[0Ka3HOr MaTepujana NpoTB YYMHMOLA, Tako Aa Cy MO3HaTU K CyyajeBu y Kojuma je
YUMHWNAL, CMELUTEH Ha AY)XXW1 Mepuos, Y 34paBCcTBEHY YCTaHOBY, a Aa je NocTojasa 036u/bHa
CyMHa Y TO /13 je OH YOMLLUTe Y4nHWO Aeno 3a Koje ce TepeTn.®* O yumHmoLy 3a Kora je
yTBphHEeHO fa Huje cnocobaH fa y4yecTByje Y MOCTYMKY, a 3a Kora je nopota yTBpAnna ga je

2

YUMHWMO f[eno 3a Koje je onTyxeH,®? ognyuyje cyd, Koju vMa mpoka oBnaiwherba

[0 pefioBHOr TOKa MOCTYNKa ycnef HeMOryiHOCTM YUMHMOLA Ja aKTUBHO y4yecTByje y wemy. Bug. R. Card
[2010/: cTp. 647.

88 Nom nopposa je 3ay3eo cTaB fa aKo JOKa3HM MaTepujan ykasyje Ha TO fja MOCTOjU HeKW BWz 0aBpaHe
(3abnyaa, Hy>kHa ofibpaHa, HeBO/bHO MOHaLLakbe UT/.) NopoTa he 3aK/byunTh Aa yurHUnaL H1je y4mHuo geno
KOje My je CTaB/beHO Ha TepeT, OCUM YKONMKO TYXXWfaL, JOKaXe [a HUCY UCMYHEHWN YC/OBU 38 HEKWU OCHOB
UCK/byYeha MocTojarba KpUBMYHOT fena. MicTo, cTp. 650.

89 M. Molan, D. Lanser, D. Bloy /2000/: cTp. 251; M. Jefferson /2009/: cTp. 352. OBO je peLuerse NO3UTUBHO
OLIeH-EHO Y CTPYYHO] jaBHOCTU, jep 61 61MN0 HenpaBMYHO fa Ce Npema YYmHUOLY Koju je Y BpeMe cyhera
HECYMIbMBO HeypauyH/bMB MpumeHe oapehieHe mepe (Y4ak v MPUHYAHO neuvere) y HeAoCTaTKy 036U/bHMX
[l0Ka3a [ia je 3aMcTa YUMHUO [1eN10 Koje My je cTaB/beHo Ha TepeT. D. Ormerod /2011/: cTp. 290.

80 Mpema pesyntaTiMa jeqHOr MCTPaKMBarba, Yy NEPUOdY Off MET roAMHA HaKOH CTyMaka Ha CHary 0BOr
3aKOHa 6poj ycneLHNX No3nBarba Ha HECMOCOOHOCT YUMHMOLA fa YYECTBYje Y NOCTYNKY Ce YABOCTPY4YMO. M.
Jefferson /2009/: cTp. 352; R. Heaton, C. de Than /2011/: cTp. 229.

81 A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: ctp. 703-704. Y jegHom cnyuajy
AyLIeBHO nopemeheHa [eBOjka Koja je XKuBena ca CBOjUM OLIEM Hallifa je HeroBo GeXMBOTHO Teno. HakoH
cacnyllawa y nonnumju npusHana je youctso, anm 360r Tora LUTO je OLEHEHO Aa HUje Y CTawy Aa yYecTByje
y MOCTYNKY 3afpxaHa je y 60nHMumM. VMinak, YeTpHaeCcT MeceLy KacHuje, OTKPUBEHW CY HOBW JOKA3W W HbeH
Hehak je ocyheH 3a yb6uctso. lMo3HaT je M cnydvaj yuMHuoua Koju 360r aywieBHor nopemehaja Huje 6mo
cnocobaH fja y4ecTByje y MOCTYNKY Mo onTyX6u 3a Kpahy Tpu cujanmue n nNet gyHTH, a y 6ONHULN Y KOjY je
6vo ynyheH Ha neyere nposeo je Tpu Mmeceua. P. Fennell /1992/: The Criminal Procedure (Insanity and
Unfitnessto Plead) Act 1991, The Modern Law Review, Ne 4, cTp. 547.

872 Ta opylyka nopoTe He MpeACTaB/ba KOHaYHy OCYAy M Ha tby Ce YUMHW/IAL, MOXKE XaiuTu AnenawyoHom
cyay. R. Card /2010/: cTp. 650, 652.

220



(ykbydyjyhu ©  HeBO/bHO 3afp)kaBake YuMHMOUA Yy ChneumjasiHoj  34paBCTBEHO]

ycTaHosw).5"

3. HeypauyH/bnBOCT Y BpeMe n3BpLUerba gena (defence of insanity)

Y EHrneckoj un Bency, ycnen oacycTsa 3akOHCKe ofapeabe, HeypaudyH/bMBOCT Ce
yTBphyje Ha OCHOBY MnpaBu/ia Koja Cy CYACKUM MyTeM CTBOpeHa Yy cnydvajy M'Naghten
cpeauHom 19. Beka.®’* Ta npasuna cy fepmBaT common law HOPMW 1 HUXOBK TBOPLM UX
HUCY CMaTpa/in PeLLeeM Koje YHOCU NPOMEHY Y MaTepujy Kpuneuue, Beh cy npeacTas/bana
noTepay Beh noctojeher npasa.®”® MHateH (1 MekHaTteH) npasuna (M'Naghten Rules)®
YK/byuyjy HU3 ogrosopa cyamja KpassmumnHor ctona (Queen's Bench) Ha nutana koja cy
um 1843. rog. noctaBuaM unaHosu floma nopaosa,®’’ y cnyuajy Koju je M3asBao jaBHO
Herogosawe 360r MNPYMEHe WHCTUTYTa HeypauyH/bUBOCTM U 0Cno6ohewa yumHMoua

HaHnjena MHateHa (Daniel M'Naghten) koju je y nokywajy ga yoéuje npemujepa Pobepta

873 A. Ashworth /2009/: cTp. 140-141; D. Ormerod /2011/: cTp. 292. 3akoH 13 1991. rog. je y cnyuajy Kaja je
YUMHMMAL, ONTY>KEH 3a TeWKo youcTeo (murder) npeasuhao camo jefaH Mcxofd — HeoapeheHo 3aapyKaBarbe
YUYMHMoUa y cneumnjanHoj 6onHnum. MNMPeokpeT je yumkbeH HakOH M3MeHa 3akoHofdaBcTBa 2004. roj. nako je
nap roguMHa paHuje y cnyyajy Grant [2002] AnenaunoHn Ccya v3pasvo Cymby Yy norfeqy npBOOUTHe
perynatmee, NOCE6GHO y CBET/Y 3alLTUTE CNO60/E KOjy rapaHTyje EBpOncKa KOHBEHLM]a 3a 3aLUTUTY /bYACKMX
npaea 1 OCHOBHMX cnoboga (unaH 5.). A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp.
704.

874 MpBo LENOBUTO (OPMYMCAHO MPABIO 33 MOCTYNare Ca AYLUEBHO GOMECHUM YUMHMOLMMA CTBOPEHO je
1724. rog. y cny4ajy Arnold (nako je jow y Bpeme Eagapga 111y 14. Beky nyamno [madness] 6uno cmarpaHo
noTMyHOM OZ6paHOM Of KpuBMUHe onTyxXo6e; Bua. J. Dressler /2001/: ctp. 335). Mpema oBom npasuny (Koje
je Ha3BaHo ,,MpaBuN0 AMB/LE XMBOTUHE™), CMATPAOo Ce KPUBMUYHO HeoaroBopHUM (not guilty) yunHunal, Koju
je y NoTAyHOCTX GMO NMLLIEH CMOCOBHOCTM pacyhuBara U NaMeTH, Tako fa HWje 3Ha0 LUTa YMHU, Kao LITO TO
He 3Ha [eTe Koje HMje HaBpLUMAO cefam roAmHa, 3Bep WM AMB/ba XMBOTUHA. XK. Xopsatuh /1985/:
KpvBWYHa 04roBOPHOCT AyLUEBHO abHOPMaTHUX SeNMHKBEHATA Y aHr10-aMepuykoM npasy, MocebaH oTucak
n3 ,,360pHuKa MpaBHor (hakynteta y Pujeun” rog. 6, Pujeka, ctp. 66-67; J. R. Hamilton /1986/; Insanity
Legidlation, Journal of Medical Ethics, Ne 1, cTp. 13; A. Loughnan /2012/: cTp. 106.

875 3. Hall /1960/: cTp. 480.

876 Jow yBeK MOCTOjW HECUTYPHOCT Y MOrNedy NMPaBUIHON CMenoBara MMeHa yunHuoua — McNaughton nam
M'Naghten, nako ce uewhe ynotpe6/baBa apyra BapujaHta. Bug. A. P. Simester, J. R. Spencer, G. R.
Sullivan, G. J. Virgo /2010/: ctp. 705. ¥ nuTepatypy ce npema HeKMM MULLbEHUMA CMIOMUELY HaK YeTupu
BapujaHTe. Bug,. J. Dressler /2001/: cTp. 346.

877 3a ucupnaH nperneq nuTaka W 0AroBOpa Y 0BOM cnyuyajy Bua. D. A. Stroud /1914/: Mens Rea or
Imputability Under the Law of England, London, cTp. 69-72.
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Muna (Sir Robert Peel)®”® rpelukom ycmpTiio werosor cekpeTapa EamyHaa [pamoHaa (Sir
Edmund Drummond).®”® Mako oarosopn gopManHo HWUCY UManu OMNLLTeo6aBe3Hy CHary,
Ha WX Ce Y AOLHMjeM pa3Bojy rnefano Kao Ha HecropaH ayTopuTeT M CBeobyxBaTaH
npaBHM 13pa3 npo6aema HeypauyHsbreocTy. 5

Mpema oBMM npaBunuma: 1) nonasw ce of 060pvBe MNPETNOCTaBke fAa je CBaku
yUMHUMaY YypadyH/bMB, 2) 3a HeypauyH/bMBOCT je€ HEOMXOAHO YTBPAWUTW da je KOA
YUYMHMOL,A MOCTOjao AeheKT pasyMa, 3) AedheKT pasyma mopa 6uTu n3pa3 nopemehaja yma v
4) HY)XHO je [oKa3aTu fa je AeeKT pasyma WaM a) Y3poKoBao fa Y4YuHwWnal, He 6ygae
CBECTaH MpUpoJe M 3Hadaja CBOje padre unv 6) Aa yyurHunal Huje 3Hao da je HEeroBo
noHaware 3abpareHo.®™ Kputepujymmn Koje nocTae/majy nmpaBuna 067MKyjy nojam

HeypauyH/bMBOCTY Kao BIA, 06paHe Koju Baxkm 3a cae aenvkTe,® 6e3 063upa Ha To ga m

8 Mun je 610 ocHMBau GpuTaHCKe MonuuMje; TepmuH bobbies ce jow ysek ynoTpe6rbasa 3a GpuTaHCKe
nonuuajue. J. M. Scheb, J. M. Scheb I1 /2012/: cTp. 405.

8% R. Moran /1985/: The Modern Foundation for the Insanity Defense: The Cases of James Hadfield (1800)
and Daniel McNaughtan (1843), Annals of the American Academy of Political and Social Science, Vol. 477,
cTp. 40-41; M. Molan, D. Lanser, D. Bloy /2000/: cTp. 252; A. P. Simester, J. R. Spencer, G. R. Sullivan, G.
J. Virgo /2010/: ctp. 704-705. YunHunay je oby3eT napaHOMAHOM MAEjOM CMaTpao Aa Cy ce mpemujep u
teMy 6n1cke ocobe (YNaHOBM HEroBe MOMMTUYKE CTPaHKEe) 3aBepunn MpoTuB wera. J. L. Moore /1965/:
M'Naghten is Dead — Or is It?, Houston Law Review, Ne 1, cTp. 63; [. C. Opakuh /2007/: HeypauyH/bMBOCT,
Hosu Cag, ctp. 37.

80 NaHac cy Ta nmpasuna Jeo o6asesyjyher npasa, MaKo je HWXOB 3Hauaj 3HATHO OMA0 03aKOH-EHEM
WHCTUTYTa CMakeHe OAr0BOPHOCTU, Kao M HAKOH YKuUJara cMpTHe KasHe. D. Ormerod /2011/: cTp. 294. OBa
npaswia Cy npeAcTas/baia y30p 3a NpaBHO 06/Myje MHCTUTYTA HeypauyH/bMBOCTM Y MHOMMM common law
3em/bama, Npemaa je OCHOBHM Mofen npunarohaBaH M MOAM(MKOBaH fenaTHOLWRY 3aKOHOAAaBLA M CyAoBa.
M’'Naghten npasuna, ocvM y EHIrneckoj, v fa/be BaXKe y HeKUM JpXkaBama KoMOHBeNTa, Kao LWTo cy Cujepa
NeoHe v aycTpanujcka apxasa Hosu JyxHu Benc. Bua. S. Yeo /2008/: cTp. 241.

8L A, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 705. NMojeauHu ayTopu cMaTpajy Aa
je Kpajiba anTepHaTMBa M3NULIHA, jep aKo YYMHWMAL, HWje Morao fAa cXBaTW NPMpPOAYy M 3Ha4yaj cBor
noHallarba, OHAA OH He MOXKe 3HaTM fa je OHO 3abpareHo. Bug. D. Ormerod /2011/: cTp. 295.

82 v cnyuajy DPP v. H [1997] cyz je nnak cMaTpao fja Ce HeypauyH/bMBOCT He MOXE NPUMEHUTH Y 0AHOCY
Ha strict liability genunkT (Tako pasmuilsbajy n ogpehenn aytopu; Bug. M. Molan, D. Lanser, D. Bloy /2000/:
cTp. 256). OBoM pacyhuBawy ce ynyhyjy KpuTUUKe 3amepke, jep MOrpeLlHO Nofasv Of Tora Aa YCrewHo
Mo3vBarbe Ha HeypauyH/bMBOCT YBEK 3HAUM Herauumjy mens rea enemeHTa (TO Huje Ciyyaj kaja yuuHunay,
cxBaTa 3Hayaj Aena, afm He 3Ha [a je HheroBo MoHallamwe 3abparbeHO — CBECT O MPOTUBNPABHOCTY HUje Ae0
mens rea enemeHTa. Bua. D. Ormerod /2011/: cTp. 306). CMucao 0BOr MHCTUTYTA je [a 3aTuUTy npe ceera
[yLLIeBHO 060/1eNe 0f KaXKkbaBarba, a Taj b Mopa BaXUTU 3a cBe aennkre. A. P. Simester, J. R. Spencer, G.
R. Sullivan, G. J. Virgo /2010/: cTp. 711. PaHuje ce cmaTpano Aa HeypauyH/bMBOCT MOXE OUTK MpUMeHEeHa
camo y C/lyYajeBMMa KOju 3a npeameT MMajy KpMBUYHO A0 3a Koje je nponucaHa CMpTHa KasHa, aiun TO
BYLLIE HE BAXXW.
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ce KPMBMYHA CTBap pacnpaB/ba Y CyMapHoj npouesypu nped marmctpatom®® mam y

MOCTYNKy Mo ONTYyxHWUM npes Cynom kpyHe.®®* Panuje je y nocTynky ca nopoTHWM
cyferbeM NpaBHO f6jCTBO HeYpauyH/BUBOCTY BUMO jeAHONNUHO — yryhnBarbe YUMHMOLA Ha
Neyerbe 1 YyBare y CreLmjaHy 34paBCTBEHY YCTaHOBY, 63 OrpaHu1yaBarba Tpajarba OBe
mepe.?®> Ycneq Tora, nosuBarbe Ha MHCTUTYT HeypauyH/bUBOCTY GUNO je PeTKO Y NpaKcu.
TpeHyTHO, HaKOH 3aKOHCKMX M3meHa 13 2004. rog. (Domestic Violence, Crime and Victims
Act) cygy cy pdaTa luMpa [AVCKpeuuvoHa onawherba (XOCMTanM3auumja  yuuHMOLa,

oApehuBarbe Ha30pa Haj HUM UK NOTMYHO ocnoGohete).

83 Pasnnka je camo y TOMe LUTO YCMELIHO MO3MBake Ha HeypauyH/LUBOCT Y MOCTYMKY Mpes MarucTpaTom
BOAM ocnobahajyhoj npecyawn, npu Yemy cyd Hema oBnawhera Koja MMa kaga ce MOCTynak BOAW Npeg
nopotom. M. Jefferson /2009/: cTp. 355; R. Heaton, C. de Than /2011/: cTp. 235-236. Mnak je moryhe Ha
OCHOBY 3aKOHa 0 3aWTuUTK aylieBHor 3apasba (Mental Healt Act [1983]) yunHuoua n 6e3 ocyhyjyhe unm
ocnobahajyhe npecyge ynyTuTu Ha federbe Y NcuxujaTpujcky yctaHosy. S. White /1985/: c¢tp. 44. Buwe o
NnTawy HeypauyH/bMBOCTW Y NOCTYNKY nped maructpatom sug. S. White /1991/: Insanity Defences and
Magistrates Courts, The Criminal Law Review, cTp. 501-509.

84D, Ormerod, K. Laird /2015/: cTp. 333.

85 TakBo pellere ycnosuna je npakca Ha camom npenasy u3 18. y 19. BeK Kao peakuuja Ha onTe
He3aJ0BO/LCTBO KOje je 3aBfafano HakoH MOKyllaja youctea Kpaba Llopya 111, YunHunay (James Hadfield,
Kao BOJHWK Yy jefHOj 60p6um TeLIKO MOBPEeAMO rNaBy) KOju je MyLao y Kpasba AOK Ce OH Hasiasuo y jefHOM
NOHAOHCKOM no30puwTy (NMpomawmo je, jep ce 6Gawl y TPeHYTKYy Mylta Kpab HaKIOHMO ny6auun)
ocnobofeH je, jep je yTBpheHO aa y Bpeme M3BpLUEHa Aena Huje 61o ypauyH/bMB (CMaTpao je ga ce mopa
XKPTBOBATW y LW/bY Chacewa /byACKOr pofa, a HajopXku HauuH fja ce TO MOCTUIHE je M3BpPLUEHE CMPTHE
npecyfie HakoH youcTea Kpasba; Buf. J. L. Moore /1965/: cTp. 63). Minak, 0Baj No3HaTK cyyaj HWje CTBOPUO
KOH3WCTEHTHY Mpakcy y HapegHWX HEKOMMKO AELeHUja U HMje YCNOoCcTaBmno NpaBHW MPELEAEHT, ann je yop3ao
M3MeHe KpMBMYHOI npaBa WM YycBajarke 3akoHa (The Criminal Lunatics Act [1800]) koju je n npema
HeypauyH/bMBUM YYMHMOLMMA NPeABUAE0 NPUMEHY KpyUBMYHONPaBHUX Mepa. R. Moran /1985/: cTp. 32-37;
R. D. Mackay /1995/: cTp. 93-94. 3aHMM/bMBO je Aa Cy C/ydajeBun KOju Cy AONPUHENN CTBapary MocebHMX
npasuna 3a yTephuBarbe HeypauyH/bUBOCTW Y KPUBUYHOM NPaBy y CTBAPKU 6UN MOANTUYKN SENNKTH.

86 A. Ashworth /2009/: cTp. 142; R. Card /2010/: cTp. 664-665. YKOMMKO WN3PEKHE Neuere U YyBare Y
3ApaBCTBEHO] YCTaHOBU Cyfd he HeypauyyH/bMBOI YUMHMOLA YNYTUTW Ha M3ApXKaBare CaHKUMje Y 0O6UYHY
30paBCTBEHY YCTaHOBY WM y cneuunjanHy 6onHuuy (Broadmoor) n MoXKe oapeauTn Hajmakbe BpeMe Koje
yunHUnay, Tpeba fa MpPOBefe Ha Jfieyerby, MPe Hero LWTO Ce [J03BO/M pa3maTparbe HEroBor myluTawa Ha
cnobopy. R. Card /2010/: cTp. 665. ¥ nepuogy npe 19. Beka HeypauyH/bMBM y4uHUOLUM cy ocnobahaHu
ONTY>KGe 1 Ha KX Ce HMje MOr/a NPUMEHNTU HUjefHa KPUBMYHOMpPaBHa NpucuiHa Mepa. AKO je mocTojana
OMacHOCT fa HeypavyH/bMB YUnHUNaL, byae npenyLiTeH caM ceby U OCTaB/beH Ha C1060AM MOpao ce BOAUTM
nocebaH HeKPMBMYHU MOCTynak. Camo je Manu 6poj HeypauyH/bMBMX yUMHMAALUA Y TOM A00y CMeLTaH NoA
Haa30p CBOjMX MpujaTerba unm pohaka, y TaMHULY WK je Be3VBaH 3a 3M0BE LipKaBa WM jaBHUX objekaTa.
WMako je npvMeHa MHCTUTYTa HeypauyH/bUBOCTU NO MpaBuy 3Haudmna cnobody 3a yuymHuoua, npasuia Koja
Cy 06/11MKOBasa keH nojam 6una cy gocta ctpora. R. Moran /1985/: cTp. 32.
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a) Mopemehaj yma (disease of the mind)

Mako je 3a NOTBPAY HeypauyH/bMBOCTU U NocebHy ocnobahajyhy npecygy Kojy cyf
[OHOCK Yy TaKBOM C/ly4ajy HEOMXo4Ha CTPy4YHa NoMoh BeluTaka MeauLMHCKe CTpyKe (Hana3
N MULLbEHE HAajMatbe [Ba /ieKapa) NnuTake HeypauyH/bMBOCTU je MPaBHO MuUTakbe 0 KOMe
0ANnyKy AoHocu cyjg (nopota).®®” flekap koju BewwTaum [yLIEBHO CTakbe YUMHMOLA CBOjY
MPOLeHY yuMHuoua fAa npaBunHO pacyhyje 3acHMBa Ha KpuTepujymMyMma MegULMHCKe
CTPYKe, aiM M NpaBHU Mopefak Mnoctas/ba Yy OBOj 061acTU COMCTBEHE KPUTEpUjyme,
06MKyjyhn npaBHM nojam HeypauyHBMBOCTW.®® To 3HauM fa je pey 0 BpegHOCHOM Cyay
KOju ce He wucupr/byje camMo Yy MeAMLUMHCKO] KOHCTaTauuju opapeheHor AylieBHor
nopemehaja. HeypayyH/bMBOCT je ,,paBHU WHCTUTYT W MOjam, KOjuU Yy cebu cagpxu
HOpMaTuBHa BpeAHOBaka. MehyTum, nopes HopmaTvBHE KOMMOHEHTe, 0Baj MHCTUTYT je
NCMYHEH W 3HAYajHUM MNCUXMNjATPUjCKO-NCUXOMOLLKMM cagpkajeM. [lakne, unako je
HeypayyH/bMBOCT, (hOpMasTHO MOCMaTpPaHo, MpaBHWM MojaMm, jep ra ncuxujatpnja u
McuXxonoruja He No3Hajy 1 yBefeH je 3a NoTpebe KPMBMYHOI MpaBa, Herosa CafpXuHa je
meLLosuTa. 5

Mopemehaj yma y ayxy M'Naghten npaBuna 03HayaBa CBaku YHYTpalltby
nopemehaj Koju yTude Ha pasym, CMocOGHOCT nmamhersa U pasymeBara.>™ MMpasuna cy
KpUTMKOBaHa 360r Tora LTo Ce rnojam nopemehaja yma y npakcu [ocTa LUMPOKO CXBara, U
obyxBaTa W Heke 0O0NMECTM KOje HeMajy HenocpefHy MOBe3aHOCT ca nopemehajem
YUYMHMOUEBOr Mcuxmykor anapata (aujabetec).®* MopoTu ce no npasuny He o6jalutbasa

3Hauere OBOTr MojMa MPUAMKOM JaBakba WHCTpyKumja.®*> HeypauyHmsneocT 06MuHO 3a

87 Pannje je 6UN0 MPUCYTHO MULL/bEHE [a HEYypauyH/bMBOCT 3anpaBo HUje NpaBHO NuTarwe, Beh CTBap
UMHEHULA, a Aa Ce NPaBHO NUTake Tuue oaroBopHocTh. H. D. Crotty /1924/: The History of Insanity as a
Defenceto Crime in English Criminal Law, California Law Review, Ne 2, cTp. 105.

88 Byg. D. Ormerod /2011/: cTp. 296. YecTo ce 360r HenoAyAapHOCTY n3Mely MeAMLMHCKOT 11 NPaBHUYKOF
nommMarba HeypauyH/bMBOCTM MCTMYE da Y 0BOj MaTepuju Bnaga pat usmMely npasHuKa v ncmuxujatapa. Bug.
H. L. A. Hart /1965/: cTp. 9; J. Dresder /2001/: cTp. 336.

89 11. C. Opakuh /2007/: cTp. 1.

890 A Ashworth /2009/: cTp. 143.

#1 Byp. D. Ormerod /2011/: cTp. 295.

82 \W. R. LaFave, A. W. Scott /1986/: cTp. 313.
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893 anM 6MONOLLKM OCHOB

Y3POK MMa HeKy AylleBHY 60necT (Cxu3odpeHuja je Hajuewha),
HeYpayuyH/bMBOCTM HUje OrpaHUYeH WMCK/bYYMBO Ha HeKy (hopmy ncuxose. buno Koja
6onect®* koja Moxe goBecTw 40 mopemehaja Ha NnaHy MCUXUUKUX (DYHKLMja MOXe ce
cmatpaTy Gonelwhy yma (enunencuja, comHambynusam).?* Osakas npucTtyn, npuxsaheH n
0f, CTpaHe >anbeHWX cyfoBa, CBOjy MOTBPAY LOOMO je M Ha HMBOY HajBuLUE CYACKE
nHctaHue (y cnydajy Sullivan [1984] 3ays3eT je cTaB fa Ce HEBO/bHM MOKPET KOjU je
nocneguua enuienTUYKoOr Hamnaja cmartpa (POPMOM HeypauyyH/bUBOCTWU Yy CK/Iagy ca
M'Naghten npasunauma).5*

KrbyuHu hakTop Koju ofpehyje rpaHuLy npaBHUYKOr nommarsa nopemehaja yma y
CBET/y MOjMa HeypauyH/bUBOCTM Haasn Ce Yy HEKOM ,,yHYTpallkeM* yC/ioBy AyLUeBHe
nopemeheHOCTK, Tj. MOpa MOCTOjaT! HEKN OpPraHcKu munuM QyHKumoHanHu nopemehaj. He
cmarpa ce cTora AyLeBHOM 60/1eCTU Y OBOM CMUC/Y HEKO CTake fecTabuninsauuje Koje je

Y3POKOBaHO ,,crio/bHUM akTopom.®’ Tako je y cnyuajy Quick [1973] yunHunay, Koju je

83 Ann To Mory 61UTM 1 Ncuxo3a n3assaHa NOBPEOM MO3ra, OpraHcka Ncuxo3a, Heke (opMe enunencuje,
MaHWYHO [ienpecmBHa Ncmxo3a, NOCTTpayMaTCKu CTpecHW nopemehaj uta. M. Jefferson /2009/: cTp. 358.

8% Yak ce He Mopa yBeK paguTu H1 0 6onecTu. McTo. M3pas disease of the mind ce y npakcy gocTa LMPOKO
TymMauun. Y cknagy ca ogpeheHMM cxBaTarMMa, OCHOBHO 3Hauere nojma disease He obyxBaTa M 3a0CTann
JYLLIEBHU Pa3Boj, an je HayKa Kao W npakca jefHOAYLIHO Ha CTPaHW 3aCTynHWKa CYNpoTHON peLlea. S. Yeo
/2008/: cTp. 245. MNMcuxonatuje npema npeosnafyjyhem cxeaTakwy He NpefcTaB/bajy nopemehaj yma y cknagy
ca M'Naghten npasunuma. W. R. LaFave, A. W. Scott /1986/: cTp. 312-313.

85 D. Ormerod, K. Laird /2015/: cTp. 336. MOCTOj1 MULL/BEHE A2 YUMHNOLA KOjU Y CTakby COMHaMOByu13Ma
0CTBapy 06enexja HeKor KpYBUYHOT Aena He Tpeba cMaTpaTi HeypadyH/bUBKM, jep je herosa 04roBOpHOCT
UCK/byyeHa Beh Ha HMBOY O06jEKTUBHOI e/IeMeHTa — HEeBO/bHO MoHallake (non-insane automatism) koje
Herupa actus reus. |. Mackay /1992/: The Sleepwalker is Not Insane, The Modern Law Review, Ne 5, cTp.
714-720.

86 A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: ctp. 706-707. Mpema oapeheHnm
CXBaTakUMa, CBaKM MeHTaHW nopemMehaj Koju je MaHUMecToBaH Y HAaCWIHOM MOHaALLaky M KOjU je CKIOH
noHaB/barby, Tpeba cmaTpaTy gylueBHom Gonewhy. A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo
/2010/: cTp. 707.

87 R. Card /2010/: cTp. 657; R. Heaton, C. de Than /2011/: cTp. 232. Tpe6a npaBuTh pasnnky usmehy
HeypauyH/bMBOCTU W HEBOSBHOI NOHALLakba KOje Huje Y3pOKOBaHO HEKOM (hOpMOM AyLleBHe nopemeheHoCTH
(sane automatism). MponasHy nopemehaj NCUXMYKUX (PYHKUMja ce He cmaTpa bonewhy yma ako Y3pok
Jonasu cnosba (Mako je TO pasnuMKoBarbe M3MeRY YHYTpallbMX W CMosballbuX Y3poKa He3afoBosbasajyh
KpuTepUjyMm). YUmHUMaL, Kora Heko Apyru yaapu, na oBaj npy nagy owTeTn Tyfy CTBap Huje HeypauyH/buB.
MpaBunia eHrneckor npasa HeypauyH/bMBMM HE CMATpajy HW YUYMHMOLA KO KOra MCUXWUUKE CMETHe
npefcTas/bajy NocneAuLy KoOH3ymupara ankoxosa Uamn onojHux gpora. Pasnnka usmelly HeypayyH/bUBOCTH
1 HEBOJLHOT MOHaLLIakba BUAbYBA je U Y YMHEHNLM LITO je TepeT AOKasvBara Y NMPBOM C/yyajy Ha yumHuoLy,
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6onoBao of Amjabeteca ynotpebuo WMHCYNUH ycnen dera je AOLWIO A0 XWUMOTJIMKEMUje
(HUCKor cTeneHa wehepa y KpPBM) a NOHallake Yy TakBOM CTawby AnenauuvoHn cyg je
CMaTpao MPUMEPOM HEBOSLHOT MOHaLLaka Koje Huje 3aCHOBAHO Ha HeypauyH/buBocTy. 5%
MoLwusio ce of Tora fja MHCTUTYT HeYpauyH/bUBOCTY HUje Moryhe MpUMEHNUTH, jep NMCUXMUYKe
CMETHE HUCY Y3POKOBaHE HEroBoM 6onewhy (MHTEpHUM (hakTopom), Beh ynoTpebom
MPONUCaHor feka M MponyLTakeM pafty Koje Cy HeonxofHe HakoH Tora (YHoLlee
XpaHe y opraHusam) (ekcTepHu taktop).* HacynpoT Tome, y npegmety Hennessy [1989]
yunmHunay, gujabetnyap je Mponyctvo Aa ynoTpebu MHCYNMH 360r Yera je A0OWI0 A0
Xunepravkemumje (NOBMLLEHOT HMBOA Lehepa Yy KpBWU) ann je weMy yckpaheHa ofbpaHa
ycnep, HEBO/LHOI MoOHallawa KOoje HMje 3aCHOBaHO Ha HeypauyH/bMBOCTU, jep je Heroso
CTawe NpeacTaB/balo CMMNTOM 60MECTU Of Koje 6onyje. Y MNPBOM Cnydyajy YKOMMKO
YUMHWNAL, YKaXXe Ha MOryhHOCT HeBO/bHOI MOHallakwa Yy BPemMe W3BpLUeHa Aena, Teper
[0Ka3nBara CYNpOTHOr je Ha CTpaHW TyXwuoua, JOK je Y ApYroM Ciy4ajy yunHunal, ay>xaH
Ja [OKaXe Aa MOoHallawe KOjuM je oCTBapuo o0benexja gena Huje 6UI0 BO/LOM
nokpeHyTo.*®

Osaj ycnoB (disease of the mind) 6uhe gakne ncnyweH nog ycioBoM Aa ce pagu o
HeKOM yHyTpalLHeM nopemehajy. Cmarpa ce fa nocToju 1y cnydajy Kaga je Heku CrnosbHu
OKMAa4y KO Y4YMHMOLA CTBOPMO TaKBO AYLUEBHO CTawe KOje KO MPOCeYHOr 4oBeka Yy
TakBOj yobu4ajeHoj cuTyaumju He 61 npomsseo. Takohe, MOCTOje U MELLOBUTK C/yYajeBu
rae CyfoBv nosase of ,,AOMWHAHTHOI Y3poKa®“. AKO Cy OCMM YHYTpallwMX AenoBaiv u
HEKM CNO/bHWM y3poun (YyMOp MOMeLlaH ca KOH3yMUpaweM aikoxosa v fpora) cyg he
HacTojaTW fia YTBPAM KOjW Of (hakTopa je MpecydHo YTULAo Ha HacTaHak nopemehaja.®™
MoTelwKohe n3a3nBajy rpaHUYHK CnyyajeBn, HAPOUMTO Kada ce pagn 0 CHAXXHO U3PaXKEHOM

aheKTMBHOM cTamy (psychological blow).*> Huje npu ToMe 0 y4HO Aa /M je CyA Y CTakby

[OK je y Ipyrom ciyyajy Ha Ty>KunawuTBy (gejcTso ce orniefa y ocno6ahajyhoj npecyam). D. Ormerod /2011/:
cTp. 296.

8% A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 707-708.

89D, Ormerod /2011/: cTp. 297.

%0 A P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: ctp. 708.

% YeTo, cTp. 708-709.

%2 Byp. D. Ormerod /2011/: cp. 300.
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[a YTBPAM O KOM KOHKPeTHOM yHyTpalem nopemehajy ce pagn.’® Wnak, oso
pasnukoBawe W3MeRy yHyTpawmwnx (Taga HeypauyyH/bMBOCT) M CNO/ballbUX  Y3pOoKa
(automatism) NCUXMYKUX CMETHWM TPNU 030U/bHE KpuTuKe. Kao moryhu aprymeHt y
npuaor OBOr MojBajaka UCTMYe Ce Aa YHyTpallwW pas3fior 06MYHO MpeAcTaB/ba HEKO
TPajHO CTake KOje MOXKe A0BECTW [0 MOHOBHOI BpLLEHA 3abpateHOr MoHallawa, 40K je
cnosballlkbM  Y3poK (ydapaud, Yybpu3raBawe WHjEKLMje OMnojHe Apore U Cn.) 06WUYHO
nponasHor Kapakrtepa, Koju ce caMm no cebwm He noHas/ba. CBakKako, MMNak je MorpewHo
MPeTnocTaBUT TakKBY Kopenauujy u3Mehy nopekna y3poka W BepoBaTHOhe MOHOBHOTP
HacTaHKa NCUXNYKMX CMeTH M (yaapal, y rnaBy MOXKe 13a3BaTyi HEMoOBpaTHY LUTETY MO3ra,
WTO Ce KacHuje MOXe cMmaTpaT¥ YHyTpalmwyMM pas3fioroM 3a OfCYCTBO  MOhu

pacyhuBara).**

6) OetheKT pasyma

[HetekT (MaHa) pasyma HacTyna Kao nocneguua 6onectv yma. To gpyrum peydvrMa
3HauM fJa je UCK/bydeHa YyumHmoueBa Moh pacyhuBara.’®® HeypauyH/bMBOCT ce 4ecTo
onuncyje Kao HegocTaTak pauuoHasHOr rnoHalamwa. Kpusumua ce He MoxXKe npunucat nuy
ymja Teme/bHa ybehera WM MPaKTUYHO PE30HOBarEe YCned Heke (opme YHYTpallhe
naTtonoruje ApacTMYHO OACTYNajy Of pa3yMHOr pacyfuBarba. 3a pasfvKy 0f yduHuoua
KOju nof AejCTBOM a/ikoxo/na WM ONOjHUX Apora npefysme oapeheHy onacHy pagky u

KOj11 C& MOXXEe CMaTpaTh OJrOBOPHUM 3@ YUUHEHO, YUMHWUNAL, KOjU YCres AyLLeBHe 601ecTy

%3 Tako je y jeaHom cnyuajy (Burgess [1991]) yuuHunal, y CHy OCTBapvo O6enexja KpUBMYHOT fena.
MeguumMHCKa aHanm3a Huje ycnena fa ykaxe Ha npasW Y3pOK TakBOI MOHallakba, anun je 3ak/bydak, fa je
HacW/HU aKT npefyseT Yy CTakby COMHaMOynm3Ma HeHopMmaiaH W fja mMopa, Y OACYCTBY HEKOr CMOSbHOT
Y3pOKa, 6UTY YCNOB/bEH HEKMM YHYTpaLLbKUM nopemehajem, cmaTpaH pefieBaHTHUM (,,LUTa FO4 Aa je, pey je o
6onectn yma“). A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: ctp. 708. Meceuapete ce
yrfiaBHOM cMaTpa kao (opma AyleBHe nopemeheHOCTV Koja Y3 MOCTOjate MCUXUYKUX CMETHMW BOAM
HeypavyH/bMBOCTW, ann npakca y Mornedy OBOI MuTawa HWje jeAUHCTBEHa, jep Cy CYfoBU Y oapeheHuMm
CMlyyajeBMMa YMECTO WHCTWUTYTa HeypauyyH/bMBOCTW MpUMEHMBAIA APYrM BUA ofOpaHe — HEBO/bHO
noHawlare (automatism), WTO je 3a yuuMHMoLA focTa nososbHUje. Bug. R. Heaton, C. de Than /2011/: cTp.
232.

%% D. Ormerod, K. Laird /2015/: cTp. 338.

%5 M. Jefferson /2009/: cTp. 360; D. Ormerod /2011/: cTp. 301; R. Heaton, C. de Than /2011/: cTp. 233.
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HMje y CTamwy [a NpaBUNHO pacyhyje He NpefAcTaB/ba CybjeKTa KOME Ce MOXE YNyTUTU
coumjanHo-eTykm npekop.>*®

[JedekT pasyma MoXKe TpajaT M camO KpaTak Mepuioj BPeMeHa M npu TOMe Huje
HY)XHO [a npeAcTaB/ba [€0 YYMHMOYEBOTr KapakTepa. [lOBO/bHO je M MpPUBPEMEHO
,noMpayere yma“ Koje je nocneamua 6onectv yma. Y npeamety Clarke [1972] 3ak/byyeHO
je oa geekT pasyma yK/bydyje rybuTak peneBaHTHe mohu pacyhuBara 6e€3 063upa Ha TO

KOMMKO KpaTak Taj ryéutak 61o.”’

1) HemoryhHocT cxBaTana 3Hayaja fjena

OcvmM 6MO/IOLLKOr OCHOBA, KOjU Ce rnpema npaBuiMmMa MaHUMecTyje Yy AedekTy
pasyma y3poKOBaHOI Hekum nopemehajeM yma, 3a NoCTojarkbe HeypauyH/bUBOCTU Ce TPaXu
N NPUCYCTBO NMCUXOMOLLKOr OCHOBA — HEYpauyH/bMB je 0OHaj yUYMHWUNAL, KOju je ycneq Heke
hopme AyLueBHe nopemeheHoCTW U3ry6ro Moh pacyfusara, ** na Huje y cTarby Aa cxBaTy
3Hauaj Aena, Tj. npupody n kBanuTeT (nature and quality) csor noHauara.*®® Osaj ycnos,
KOju NpeAcTaB/ba HOPMATMBHY KOMMOHEHTY HeypauyHbuBocTy, ™'° y eHrneckoj npakcu ce
YCKO TyMauu 1 OJHOCK Ce UCK/bYUMBO Ha (IU3NYKe acnekTe peneBaHTHUX OKO/IHOCTU Kao v
nocneguua Koje npate YYMHWOYEBO MOHAWawe (CrosbHe MaHWUecTalmje Herose
3nounHauke Bosbe).™ JedHOCTAaBHO peueHo, He cxBaTa MPUPOAY W KBaIMTET CBOT
MoHallarba OHaj YYMHMAL, KOjU He 3Ha LUTa paju, jep Huje cnocobaH da npeaBuan KpajHu

YUMHaK CBOT MOHallawa, WM HUje Yy CTawy fa MPaBUIHO CXBATU UMHEHWLE Of KOjUX

%6 A P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: ctp. 706.

%7 UeTo.

%8 OBpe fonasw 4o M3paxaja Mana KoHdysuja M'Naghten npasuna, koja 3ace6HO 13ABajajy AedekT pasyma
Kao peneBaHTHO MEPUSIO HeypauyH/bMBOCTH, @ MOTOM Ce CYLUTUHCKYW MOHaB/ba UCTU YCNOB KPO3 HeMoryhHOCT
cxBaTaka 3Hauaja fena.

% A. Ashworth /2009/: cTp. 143. Mpema jeaHoj CYACKOj 0AnyuM U3 16. BeKa HeypauyH/bIBUM Ce CMaTpao
OHaj yurHUnaL, Koju Huje morao ja n3bpoju 20 neHunja, HATK [a KaXe KO Cy My POAMTE/bU N KOJIMKO rofnHa
umva. J. L. Moore /1965/: cTp. 62.

%10 nC. Apakuh /2007/: cTp. 97.

L\, R. LaFave, A. W. Scott /1986/: cTp. 314; M. Jefferson /2009/: cTp. 360; R. Card /2010/: cTp. 659; A.
Loughnan /2012/:; cTp. 120.
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3aBMCM nocTojarbe aena.”?

YunHunay, Tpeba y noTnyHocTn fa 6yae NvLieH cnocobHOCTU
cxBaTarba 3Hauaja aena.’™® Uecto HaBoheH npumep 3a cuTyaumjy Kaga yumHunaL, He cxsata
3Hayaj CBOr fena je cny4aj AylleBHOr 60/1leCHMKA KOjU je Mpepe3ao BpaT jefHOj >XeHW

mucnehn fga je npecekao BekHy xne6a.”*

[Jakne, yumHunay, He cxeaTa 3Hauaj fena ako Huje
CBECTaH CTBapHOT CBeTa KOju ra okpyxyje. ™™

360r TakBOr cxBaTaka he MHOrM Koju nate of ofpeheHe AylweBHe 60/1eCTM
(nopemeheHOCTM) MNak MMaTK UCNpPaBHY CBECT O MPUPOLAN W KBIUTETY CBOje pagre. Y
cKnafly ca TakBMM TymMauyewem Hehe OWTU UCMyHweH O0Baj YCNOB WMHCTUTYTA
HeypauyH/bMBOCTW HMP. YKOMMKO NULE KOje 60Myje o4 CXM30(peHnje Mucan ga my je
HapeheHO fa ycmpTv Apyro nuue, Noj YcloBOM fa cxBaTa fa Ce pafu O YOBeKY Kao
nacuBHOM cy6jekTy. OBakaB PECTPUKTUBHM MNPUCTYN je npeaMeT MHOMMX KpUTUKa K
CynpoTCcTaB/ba Ce MWHTepnpeTaumju Koja je YCBOjeHa Yy OapeheHuM amepuyknm
jypucavkumnjama, rge ce wmspas ,,npupofa M KBa/MTET MOHawara™“ Tymaduu y LUMpeM

6

cmueny,®  obyxsaTajyhu yKynaH pesyntar W MopanHe AMMeH3Wje YYMHMOYeBOr

noHawarba. >’

n) 3Harbe fa je paama 3abparseHa (right-wrong test)

ako cxBaTa 3Ha4aj CBOT Jena, Y4YmHuIaL, MoXe 6UTY NpornalleH HeypauyH/bUBIM

YKO/IMKO He CXBaTa [a je npeay3eo paawy Koja je 3abparbeHa. 3Hauere 0BOI YC/10Ba Huje

°2 b, Ormerod /2011/: cTp. 301. Bua. M. Jefferson /2009/: cTp. 360.

3 S, Yeo /2008/: cTp. 249. Mogen KpvBUUYHOT 3aKOHWKa He 3axTeBa MOTAYHO OACYCTBO MOhW pacyhuBarba,
Beh 3HaTaH HegocTaTak oBe mohu. Bua. C. Slobogin /2000/: cTp. 1212.

914 M. Jefferson /2009/: cTp. 361.

%% R. Heaton, C. de Than /2011/: cTp. 234.

% Nopywe, y CAJ je npucyTHa W OWTpa peakuMja Ha eKCTEH3MBHO pasymeBare M'Naghten npasuna.
WcTuye ce pa je wmpe Tymauere [OBENO [0 CBe GPOjHUjUX CBeAOYeHa CTPYUHaKa CyMHbMBUX MOPaHUX
ocobuHa, Te da ce ocnobahajyha npecyga moxe noctuhu nnahawem NOAMUT/BUBKMX BellTaka. Bug. A. P.
Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 709-710.

7 YcTo, cTp. 709. AyTOpM KOju 3acTymajy CTaB Ja WHCTUTYT HeypauyH/buBOCTM Tpeba y MOTAYHOCTU
HanycTUTW Yy MaTepujaIHOM KPMBMYHOM MpaBy CMaTpajy Aa ce 0Baj NPOG/7eM MOXE PELUUTU jeAHOCTaBHUM
[OKa30M Aa Koj, yYMHMOLA Y BpeMe M3BpLLEHa feNa Huje 610 npucyTaH o4roeapajyhin mensrea enemeHT. To
pellewe npuxeatajy ogpeheHe amepuuke ApXKaBe, ai jeé OHO M3/I0KEeHO CTa/lHUM KpuTukama. Bug. D.
Ormerod /2011/: cTp. 301.
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jenHOAYLIHO NpUXxBaheHO 1 OKO Hera ce y HayLm 1 NPaKcu BoAu HenpecTaHa auckycuja. 8
MocTaB/ba ce NUTare fa M je J0BO/LHO 3a HeypauyH/bUBOCT [a YYMHMUAAL, HEMA CBECT O
[IPYLUTBEHO] 1 MOPA/IHOj HeJOMYLLTEHOCTM MOHaLLarba Koje Npedy3uMa, Ui je HEONXOoAHO
fia Taj ycnos 6yae cTpoxe oapeheH, Tako Aa 06yxBaTu CBECT O NpaBHOj 3abparbeHOCTU
pagre. ™ Bnagajyhe MuLumberbe, nonasehu of pecTPUKTUBHON NpUCTYNa, CMaTpa Aa je 0Baj
YC/OB UCMYHEH YKOMMKO YUMHUMAL, He 3Ha [ja Ce HeroBo MoHallarmbe NPOTHUBM 3axTeBnMa
npaBHor nopetka,* nau cTaHgaparMa noHallara pasyMHor nojeauHua.®** Osge Huje pey
0 TOMe Ja /M je Y4MHUNaL, HauenHo cnocobaH Ja pasnuKyje AoNyLITEHO 0f 3a6parbeHor,
Beh Aa nn je wemy 6uno moryhe ga y Bpeme npeaysvMarba pafke U3BpLUeHa pasyme
npmpoay ynpaBo CBOr MoHaluaka. HecnopHo je Aa je 0Baj YC/MOB YBEK WCMYHEH ako
yUMHWMAL, He 3Ha Ja je MoHalake Koje Mpedy3vuma npasom 3abparbeHo. MMpema cTasy
eHIMIECKMX CydoBa right-wrong TecT Ce He OAHOCW Ha MOPaiHy 3abpareHocT, Tj.
NPOTMBHOCT MOpaHUM HopMama.®?? Tako he ce cMaTpaTV ypauyH/bUBUM YUMHMUNAL, KOju
3Ha [ je HeroBa paja NpaBHO HeJOMyLLTeHa, a KOjy OH CMaTpa MOpaTHO McnpasHom.
Anu, npema BeRNHCKOM CTaBy, cMaTpahe Ce HeypadyH/LUBIM 1 OHaj YUMHWUNAL, KOjU He 3Ha

[la Ce HEeroBo /eNo NPOTUBM CTaHAapAMMA MOHallaka pasyMHOr YoBeka. [Mpu ToMme, Huje

%18 3, Yeo /2008/: cTp. 250.

%9 R, F. Becker /2003/: The Evolution of Insanity Standards, Journal of Police and Criminal Psychology, Ne
2, cTp. 42.

920\, Jefferson /2009/: cTp. 361; R. Heaton, C. de Than /2011/: cTp. 234; A. Ashworth, J. Horder /2013/: cTp.
143. N npe M'Naghten npasuna Baxuo je cnuyaH TecT. [opoTa je Tpebano fa ofnyun fa nu je ydurHunad,
3HAO0 LUTa YMHU 1 fa nu je 61o crnocobaH fa pasnukyje fobpo og nower. S. E. Sobeloff /1955/: cTp. 793; W.
Wilson /2008/: ctp. 208.

%! Takas cTaB je 3ay3e0 u AnenaunoHu cyg y cnyuajy Johnson [2007]. OBO cxBaTawe Koje y mojam
YPauyH/bMBOCTU YHOCU CBECT O NPOTMBMPABHOCTM MOXE [OBECTU U [0 HENPUXBAT/LUBUX pesy/Tarta. Tako je
y cnyvajy Sutcliffe [1981] yumHunay 6010Baoc of Tellke hopme fylueBHe 6onectu (cxusodpeHunje) ycneq
yera je HoLeH MULW/bY fAa My je of bora 0go0peHO nuLLeHe XMBOTA XKeHa Koje ce 6aBe NPOCTUTYLMjOM.
YnpKoc Tome WTO je YTBPHEHO Aa je pey 0 TELKOM 06/MKY Ncmxo3e, HECMOPHO je 61no Aa je yunHunay, 6vo
CBeCTaH npaBHe 3abpatbeHOCTM TaKBOT MOHalLakba, 360r Yera je cMaTpaH ypadyH/bmeum. A. P. Simester, J. R.
Spencer, G. R. Sullivan, G. J. Virgo /2010/: ctp. 710.

%22 M. Jefferson /2009/: cTp. 361.

%23 Ha cynpoTaH CTaB, [ja Ce y TOM Clyyajy paay O HeypauyH/bUBOM YUMHUMOLY, MOXe ce Hauhi y npaKcu
aycTpanunjckmx cyposa. Bug. N. Morris /1953/: ,,Wrong“ in the M'Naughten Rules, The Modern Law Review,
No 4, ctp. 438; A. Ashworth /2009/: cTp. 143-144. VI nojeguHe amepuuke fpXase nonase of Tora ja
pasnnkoBake M3Mehy [03BO/LEHOr U 3abparbeHOr cagpxu MopasHy aumeHsujy (moral right-and-wrong
standard). Bua. W. R. LaFave, A. W. Scott /1986/: cTp. 315; J. Dressler /2001/: cTp. 347. CnnyHa je 1 npakca
BpxosHor cyga KaHage. Bua. S. Yeo /2008/: cTp. 251.
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04 3Hayaja LWITO YYMHWMAL, MOXAA CMaTpa fa je HeroBO MOHallake MCMpPaBHO, ako je
CBeCTaH Tora fAa ra /byAy reHepalHO cmaTpajy HenpuxsaT/bieum.*** Mpakca ynopHo
oabwvja npegnore ga ce TeCcT 3abparbeHOCTM LUMPE OApedun, Tako Ja 0byxBaTu He camo
npaBHY 3abpatbeHocT, Beh 1 CBaKy NPOTMBHOCT MOPa/HUM VAN APYLUTBEHUM HOpMama. *
PeCTPMKTMBHO CXBaTahe€ YC/0Ba 3abpareHOCTM MOHallaka Yy CYACKOj Npakcu je Ha Taj
HauMH [OHeKNe 3aMarnvno pasnuKy M3mely WHCTUTYTa HeypauyH/bMBOCTM W MpaBHe
3abnyae. JeamHa pasrpaHunyaBajyha OKOMHOCT 61 610 ONWTe CTawe MCUXMYKOr anaparta
YUMHMOLA, KOje 61 y Cnyydajy HeypauyH/bMBOCTM GMO0 Y3POK HECMOCOOHOCTM YYMHMOLA Aa
3Ha 3a NpaBHY 3a6patbeHOCT NoHallakba. *2°

Komucuja 3a npaBo je Yy MoOcCnefreM M3BELTajy KOjU je CTaB/beH Ha jaBHY
ANCKYCUjY MNpeanoxuna ga ce 3abparbeHOCT CXBaTW Y LUMPEM CMUCAY, Tako Aa Ce He

0ZHOCH UCK/bYYMBO Ha NPaBHY 3abparbeHocT. %’

4. TepeT goKa3uBaka

MpeTnocTaBKa ypauyH/bMBOCTY Y MPOLIECHOM Buay npebaLlyje Ha yumHmuoua TepeT

[OKasnBarba HeypadyHbuBocTU.”® Mpn ToMe je [OBO/LHO MPYXUTU [OKa3 Ha HUBOY

4D, Ormerod /2011/: cTp. 301-302.

%5 Bup. R. Card /2010/: cTp. 660-661. Y CpRCKOj KPMBMYHOMPABHOj NUTEPATypU je HECMOpHO fa ce
nopemehaj ncuxuuke (QyHKUMje pacyhmBawa — HemoryhHoCT cxBaTaka 3Hayaja fJena, ofHocu Ha
HemoryhHOCT cxBaTata CTBapHOr (MPMPOAHOr) W ApyLITBEHOr 3Hadvaja gena. OBaj YCMOB Ha HUBOY
YpauyH/bMBOCTM He 06yxBaTa M CBECT O MPOTMBMPaBHOCTW, KOjU je HOPMATUBHUM pellewem KpusuyHor
3aKOHMKa (4naH 22.) oapeheH Kao 3acebaH eneMeHT Yy CTPYKTypu Kpmeuue. Bug. . C. Opakuh /2007/: cTp.
100-101.

%26 OHOC HeypauyH/LUBOCT 1 NpaBHe 3a6/ly/le pa3mMaTpa Ce 1 y HemMadKoj nuTepatypu. Monasm ce o cTasa
[ia ce CrnocobHOCT pacyfuBarba M CBECT O MPOTMBNPABHOCTM AENMMUYHO MOKnanajy. HecnocobHOCT aa ce
CXBaTW 3Hayaj CBOra fefia TpeTupa ce Kao nocebaH Cnyyaj HEOTKNOHVBE NpaBHe 3a61yae, a 6BUTHO CMareHa
CMOCOBHOCT fa Ce CXBaTW 3Hauaj CBOra Aena kao nocebaH cnyyaj OTKNOHMBE NpaBHe 3abnyae. M. Hosocenel,
/19856/: Opfpenba o npasHoj 3a6nyan y KpuBmyHOM 3akoHy CDPJ v MpUHUMN KPUBHE, JyrocnoBeHcKa
peBwvja 3a KPMMUHONOrMjy 1 KpUBUYHO npaso, Ne 1, Beorpag, ctp. 79-80.

%7 | aw Commission: Criminal Liability: Insanity and Automatism, A Discussion Paper-Summary for non-
specialists. [octynHo Ha: http://www.lawcom.gov.uk/wp-content/upl oads/2015/06/insanity _discussion_su-
mmary.pdf.

28 R. Heaton, C. de Than /2011/: cTp. 236. Y nuTepaTypu ce 06U4YHO UCTUYE [a je TaKaB U3y3eTaK Of OnLuTer
npasuia TEWKO aprymeHToBaHO 6paHWTW, OCUM aKo Ce Ha CTBap r/efa U3 uctopujckor yrna. Bug. M.
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6anaHca BepoBaTHOhe (LUTO 3HauM ga he y okasHOM [4B06OjY YUMHMAAL, ycneTn aa nobeam
ako MopoTy yBepu [a je teroba TBPAHA BepoBaTHMja Of CYMPOTHe), Tj. He Tpaxu ce
npoLeaypaiHo BULLUK CTeNeH [oKa3a BaH pa3yMHE CyMHbE.

HeypayyH/bMBOCT je jefiMHU MHCTUTYT KOjWu JONyLITa M3y3eTaK 0f OnLTer common
law npaBuna npemMa KOMe je TyunaL, Ay>KaH Aa [OKaxe KpusuLy yuuHuoua.” Y Tom
cmucny, 6apem Kafa je ped 0 npBoj BapuMjaHTU Ha HMBOY MCMXOJOLLIKOr OCHOBA, OBAE Ce
cTBapa jefHa 6nara TeH3mnja M3Mehy onwiTer npaswia npema Kome je TepeT AoKasuBakba
KOHCTUTYTUBHUX eneMeHaTa KpUBUYHOT Aena, YK/byuyjyhu n cy6jeKTvBHe NpeTrnocTaBKe,
Ha TY)XXMOLY WM CYNpOTHOr MpaBu/ia Koje BaXW Yy MaTepuju HeypavyyH/bMBOCTU. Haume,
TY)XWnay, je Ay>aH fa JOKaXKe Kako je yumHunal, y Bpeme M3BpLUeHa fena nocrynao ca
ofrosapajyhum Ccy6jeKTUBHUM e/leMEHTOM Y OfHOCY Ha 06jeKTUBHe eneMeHTe KPpUBUYHOT
fena. Hapounto Kaga Cy6jeKTMBHY CTpaHy fena UuMHW ymuwbaj (intent) uam 3Hake
(knowledge) oHAa TakaB AoKa3 Nofpa3yMeBa YNeHNLLY [a je YY4MHUMAL, 3Ha0 3a npupoay u
KBa/UTET CBOT MOHaLlara, ™° Tj. Aa je 3Hao LTa YnHK. MpeMa TOMe, OMLLTe NPaBU/O Kaxke
[a je Ha TyXuouy fa LOKaXe 0Be efleMeHTe, [OK NocebHO MpaBuio TBpAM da ofbpaHa

Tpe6a Aa JOKaXe CYnpoTHO. JedaH of MPeAsoXKeHUX HauMHa 3a peLleHe OBOr Mpobrema

Jefferson /2009/: ¢Tp. 364. HaupT KprBMYHOI 3aKOHMKa TePeT AoKa3vBartba MPEHOCU Ha CTPaHKY Koja Uctuue
oBaj Bug ogbpaHe. R. Heaton, C. de Than /2011/: cTp. 236. Y aMep1M4koMm KpuBMYHOM npaBy npe 1980. rog. y
BehuHn apxxasa (YK/by4yjyhu n heaepanHo KpMBUYHO NPaBo) BaXKWAO je NPaBuio Aa je TYXKWUNaLTBO AY>XXHO
Ja [OKaXe ypauyH/bMBOCT yumHuoua. [lo MpOMeHe je [OLWIO HakOH ocnobohewa (HeypauyH/bUBOr)
ateHTatopa (John Hinckley) Ha amepuukor npefcefaHvka PeraHa (yuuHWnal je nyuao Ha npefcefHUKa
PeraHa y cymaHyTom Yy6ehery Aa he ra terosa CMpPT Ha HEKM HayuH CMOjUTK ca jefHOM MO3HATOM
rnymuuom; sug. C. Slobogin /2000/: cTp. 1203; yumHWnaL, je joll YBEK Ha fleuewy U UyBawy Y jefHOj
60nHMUM Y BawmHIToHy; Bug. T. J. Gardner, T. M. Anderson /2009/: cTp. 84.). Oropyetbe jaBHOCTU 360rT
TaKBOI CYZCKOI MCXOZa 0XMBE/O je Yak W pacnpaBy O HanyLluTawy HeypauyH/bMBOCTM Kao BuAa of6paHe.
Bug. R. D. Mackay /1995/: c¢Tp. 112; J. Dressler /2001/: cTp. 340-341, 344.

%9 A. Ashworth /2009/: cTp. 142; D. Ormerod /2011/: cTp. 305. Mpemaa je TakBO NpebauuBarbe TepeTa
[0Ka3mnBara Ha 0fiopaHy JOBEAEHO Y CYMibY, Y CMUCNY MOLITOBarba NPETNOCTaBKE HEBUHOCTU, ANe/aLoHm
cyn je y cnyvajy Lambert [2001] 3ak/byyuno Aa TakBO MPOLIECHO MpaBWIO He MpefcTaB/ba NOBpeay
npesymuuje HeBUHOCTM KOjy rapaHTyje EBponcka KoHBeHUMja. W nopes Tora LWTOo Ce 04 YUMHMOLA He TPaXxu
BMCOK CTeneH JOKasHOr KpeambunuteTta, fa 61 ycrneo y CBOM HacTojatby Aa AOKaXe f[a Y Bpeme M3BpLUEHa
Jena Huje MMao MCnpaBaH MCUXMYKW anapaT OH Mopa MOHYAWTW WM3BECHE [OKa3e MeAMLMHCKe mpupoge.
3akoHom (Criminal Procedure [Insanity and Unfitness to Plead] Act) je npensuheHo aa npecyna Kojom ce
YUMHMAAL, Nporiallasa HeypayuyH/bMBMM He MOXE BUTK JOHeceHa ako OA/yKa Huje 3aCHOBaHa Ha [OKAa3HOM
MaTepujany M ekcrnepTu3n HajMare [Ba MeguuMHCKa CTpydkaka. A. P. Simester, J. R. Spencer, G. R.
Sullivan, G. J. Virgo /2010/: cTp. 705.

%30 M. Jefferson /2009/: cTp. 364.
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n3rnega npuxeat/bmBo. [lpema Hemy, oabpaHa Tpeba camo Aa YKaxe [A0BOSbHO
BEPOAOCTOJHOM TBPAHOM Ha MOTyhHOCT HecxBaTakwa 3Hauvaja fena of CTpaHe y4ymHuoua, a
TepeT Jokasa ocTaje Ha TyxwoLy.”! OBaj npo6rem Huje NpuUcyTaH Yy cUTYaLmju Kada ce
ofbpaHa Mno3vBa Ha HeypauyyH/bMBOCT 360r TOora LTO Yycned Heke hopme [AyLleBHe
nopeMeheHOCTU YUYMHWMANAL, HMje MOrao f[a 3Ha Aa je HeroBo [Aen0 NpaBOM 3abparbeHo.

Hema CyMibe [ je y TaKBOM CAyyajy YUMHUNAL, y>KaH 4a foKaxe cBoje Tepatbe. *

5. Kputnka M'Naghten npasuna

Mako cy M'Naghten npasuna jow yBeK Bnagajyhu Kputepujym 3a yTBphvBar-e
HeypauyH/bUBOCTU Y eHINIeCKOM KpuBMYHOM npasy,** oHa cy jow of BpeMmeHa kaga cy
(hopMy/nMcaHa Moj CTa/HUM HaneToM KpPUTWKa, Mpe CBera Nekapa, anvm M npasHuka.
McTnye ce ga cy npasBuna 3acHoBaHa Ha npesasuheHMM AOCTUTHYyhuMMa ncuxunjaTpujcke
CTPYKe, fia Cy KpempaHa AaBHO, Y BpeMe Kafda ce CmaTpaio fa Cce /bYACKM yM cacToju 13
pasMuNTUX [eNoBa, C jeAHe CTpaHe pa3ym U MHTENEKT a ca Apyre eMoumnje N UHCTUHKTK,
HacynpoT CaBpPeMEHVM Yy4yernMa O jefMHCTBY JINYHOCTM, YWje KapaKTepPUCTUKE He Mory
6UTW M30710BaHe Ha TaKo jefHOCTaBaH HauuH.%*® Heku ayTopy cy OTULLAM TONMKO 4aneKko y
KpuTryn ga cy npeycka M'Naghten npaBuna, ymje CTPUKTHE HeLOCTaTKe MpeBasmiasu

camo 3/paB pa3yM NopoTe, Ha3Ban BapBapcku purnaHnm, >

%1 D, Ormerod, K. Laird /2015/: cTp. 346.

%2 NcTo.

%3 MoTepa Baxetba NpaBuna yunkeHa je y cnyyajy Sullivan [1983] rae je nCTakHYTO fa HauuH yTBphuBarba
HeypauyH/bMBOCTU He Tpeba MeraTu, jep ce NPMMEYjy UCTa NpaBuia BULLIE 0f jeaHor Beka. Bug. M. Molan,
D. Lanser, D. Bloy /2000/: cTp. 253. HaupT KpmBuyHor 3akoHuKa npeasuha y un. 35. 1 36. HELLTO Apyradnju
HauuH yTBphHMBara HeypadyHbmeocT. Bug. D. Ormerod /2011/: cTp. 308-3009.

%% OpaBHoO je npuMeheHo Aa je Mpo6nemaTiika OATOBOPHOCTY AyLLEBHO MopeMeheHNX YUMHUIALA Y aHro-
amMepuykoM KpMBUYHOM MpaBy pelleHa Ha He3ajoBO/baBajyhn HauvH M fa je y 0BOj 06/1aCTU HeonxogHa
pedopma. M. Hathaway /2009/: The Moral Significance of the Insanity Defence, The Journal of Criminal
Law, Ne 4, cTp. 310. HapouuTo je Ta KpUTUKa L0 U3padkaja AoLuna y aMepuykoj nntepatypu, nocebHo HakoH
pa3Boja yuerba 0 ncuxoaHanmsu. J. Hall /1960/: ctp. 480.

%5 M. L. Ryan /1955/: Criminal Law: Reexamination of Tests for Criminal Responsibility, Michigan Law
Review, No 7, cTp. 966.

%6 3. L. Moore /1965/: cTp. 70.
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TecT 3a yTBphMBake HeypauyH/bMBOCTM KOjU nonasn og M'Naghten npasuna
MCK/bYUMBO MOYMBA HA MPOLIEHN KOTHUTUBHMX, CMO3HAjHUX CNOcoBHOCTM yumHmoua.*’ To
j€ peLLere 1nak U3N0XeHO yaapy KPUTKKE, jep je TeCT CyBuLLE Y3aK fa 61 Ha OCHOBY Hera
morna fa 6yay ocno6ofheHa KpuBMUHE OLFOBOPHOCTM CBa OHa /vLa 3a Koja 61 To npasfja u
3apaB pasyM Hanarann.”® KorHuTuBHe cnoco6HOCTM came Mo cebu He Mpyxajy OCHOB 3a
LIeNIOKYMHO 06yxBaTare CBUX AuMeH3uja ogrosopHocTi. ™ Moryhe je ga yunHunay, Koju
ycnef Heke hopme AylieBHe nopemeheHOCTM cxBaTa MPUPOAY W 3HA4Yaj MoHallawa He
MOXe [a Bflaga CBOjuM MOCTYNUMMa, Tj. HE MOXe fa ynpas/ba CBOjUM MOHaLlaHeM, jep je

M3ryéumo BnacT Hag Bo/boM.>® HeonpasaaHo je fa ce Npu UCMUTUBAKY HeypauyH/bUBOCTY

%7 OBO peLLetbe Koje Monasn of CasHajHUX CNOCOBHOCTH YUMHMOLA BparbeHo je TBPAHOM Aa CY KOTHUTUBHE
MohM ynpaBo OHO LUTO pa3fdBaja YoBeKa 0Of ApYrux XxmeoTumwa. A. P. Simester, J. R. Spencer, G. R. Sullivan,
G. J. Virgo /2010/; ctp. 712. Vinak, Bp/ao paHO Cy UCTaKHYTW NPeAnosmn fa ce HeoA0/bUBOM UMMYNCY NpU3Ha
KapakTep n3BukaBajyher pasnora, anm 6e3 ycnexa. H. D. Crotty /1924/: cTtp. 119. U jenaH of Hajno3HaTUjux
KpuBunuapa 19. Beka (James Fitzjames Stephen) y csom yTtuuajHom geny (History of the Criminal Law of
England) TBpavo je ga yumHWnay, Koju ocTeapu 06efiexja KpUBUYHOI fefna Noj yTuuajem Heofosbusor
MMMysca 3aciyXyje fa ce cMaTpa HeypauyH/bMBUM, jep UCTOBPEMEHO He CXBaTa HM 3Hayaj cBor aena. Bug,.
E. R. Keedy /1952/: Irresistible Impulse as a Defense in the Criminal Law, University of Pennsylvania Law
Review, Ne 7, cTp. 962.

%8 M. M. Ahumosuh /1964/: Mpasuna 3a ofpehuBarbe HeypauyHLUBOCTI Y aMEPUUKOM KPUBMYHOM MpaBy,
JyrocnoBeHcka peBuja 3a KpUMUHONOTW]Y 1 KpMBMYHO Npaso, Ne 2, beorpag, CTp. 242.

%9 5 E. Sobeloff /1955/: cTp. 794. ,McTMuaHO je fa Ce TakBO MPaBWNO 3aCHMBA Ha MpeTepaHo
VHTENIeKTYa/IM3MPaHOM CxBaTamwy AyLleBHOr nopemehaja, ca TEXULITEM Ha Peyun '3HaTW', Mako NncuxujaTpu
nojpnave fa pasfBajatbe WHTeNeKTyanHor of ocehajHOr acrnekTa MYHOCTU MOXe Aa Oyde 6all npymapHu
CYMMTOM HeKMX BpCTa 036U/bHMX AyLleBHMX 060/berba. AKO ce MakHaTaH npaBwao nocmarpa camo Kao
MCUXONOLLKM TecCT 'NpaBa-Henpasa’ Tafa My Ce CBakako MOXE CTaBWUTW W 3amepka fa 3aHeMapyje 61onoLLke
Y3pOKe MCMXOMOoLWKMX nopemehaja. MopasHW ofjek y TecTy 'MpaBO-HenpaBO’ YMHW Aa je 0Baj TecT BuULle
006jeKTMBU3NPaH 0f C/IMYHUX NpaBuia y eBponcknM 3embama.” M. M. Ahnmosuh /1966/: cTp. 49.

%0\, R. LaFave, A. W. Scott /1986/: cTp. 317; M. Jefferson /2009/: cTp. 363; A. P. Simester, J. R. Spencer,
G. R. Sullivan, G. J. Virgo /2010/: ctp. 712. WNako je amepuyko npaBo Yy 06/MKOBaky WHCTUTYTa
HeypauyH/bMBOCTM Hajnpe Moo Of eHrneckor ysopa v M'Naghten npasuna, OHO je 360r HefgocTaTaka
HaBefleHOr TecTa y AOLHMjeM pa3Bojy MPeLo Ha apyre mogene (Maaa efepanHo nNpaBo y OCHOBW Noasun 0f
oBor Tecta). Hajnpe je jegaH 6poj ap>kaBa (M3BECHO Bpeme K defepanHu cyaosu) npowmpuo M'Naghten
npaswia TECTOM HeOA0/bMBOT UMMY/Ca, MPY YEMY je MHCTUTYT HeypauyHbMBOCTH 610 Moryhe NpuMeHUTH
M Ha YUYMHMOLA KOjM je CBECTaH 3Hauaja [ena, ann Koju He MOXe fa KOHTPO/MLLE CBOje MoHallare. CAMYHO
MpaBu/io Koje je MCUXMUKe CMETHE AeMHMCAN0 Kpo3 anTepHaTMBHO ofpefeHe WMHTeNneKTyasHe OAHOCHO
BOJIYHTApUCTUUKE HefocTaTke 0611MKoBao je Mogen KpmBuyHor 3akoHuka (0Baj MOEN je jefHo Bpeme 610 y
LWKMpokKoj npumeHu; sua. C. Slobogin /2000/: cTp. 1214.). Ann, 1 0Baj NOTNYHWUjU METOL 3a YTBphuBarbe
HeypauyH/bMBOCTU OMO je Ha yfapy KpuTuka. HapouuTo je 3amepaHo ,,[OMYHCKOM TecTy Heofo/byBOr
MMMy/ca LWTO MOXe fa [0Bede [0 MOrpeLlHor 3aK/byyka fa HeypauyH/bMBOCT MOCTOjM CamMO Kaja je
KPVMBUYHO [eN0 U3BPLUEHO WMMMY/ICUBHO, HA Max, NOCMe OWTPOr YHyTpallkber KOH(M/INKTA, a TuMe 6u ce
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3aHeMape BONYHTApPUCTUYKE CMOCOGHOCTM YyMHMOLA M [a Ce NoJoGHWMM 3a KpuBuULy
cMaTpa M YUMHWnaL, KOju cxBaTa 3Hauyaj CBOr Aena, anu Koju YCnef HeKor Heodo/bUBOr
941 (an'

knentoman).** JoLu npe BuLLE 07 jefHOT Beka 610 je MPeIOKEHO fa Ce MpaBuna AonyHe

mvmnynca (irresistible impulse) ryéu KOHTpO/My Haj CBOjUM MOHaLLaHEeM,

OBOM BO/TYHTapUCTUYKOM KOMMOHEHTOM. HakoH [lpyror cBeTcKor pata noce6Ha komucuja
je npeanoxmna Aeporuparbe npasnia U 0CTaB/batbe MUTakba HeypauyH/bUBOCTU CaBECTU U
pasymy mnopoTe, Koja he y cBakoM 3ace6bHOM cnydvajy cnobogHa of 6uI0 KakBuX
HOPMaTMBHUX OKBMPa MpPOLEeHUBATM fJa M je yunHunay, 6uo y TOj Mepy AYLIEBHO
nopemeheH y Bpeme M3BpLUEH-A Aena, Aa je Herosa 0AroBOPHOCT 3a Aeno MckbyyeHa. ™
YNpKOC TOMe, eHrnecko npaso, nonasehun og M'Naghten npasuna He omoryhyje 3acHu1Bare
HEYpauyH/bMBOCTM Ha HegocTauuma  BONYHTApPUCTUUYKE  KOMMOHEHTe, Tj. Mohwu
oanyumBara,>* nako cy y NpoLLnocTy 3a6enexeHn MoKyLaju fa ce MCUXOMOLLKMA OCHOB

wmpe ogpean.>*

ryéuno w3 Buga fa 1 YMH nyfaka moxe fa Oyfie npunpemsbeH xiafHo U 6pmxbueo. M. M. Ahumosuh
/1966/: cTp. 50. Mnak, Haj3sHavajHuje oACTynare of Bnadajyher koHuenTta npeAcTaB/bao je T3B. Japam TecT
(Durham test) koju je 1954. rog. cTBOpWaa npakca AnenauMoHor cyfa 3a Auctpukt Konymbujy. HujegaH
ApYrn cyn foaylle Huje MpUMEHWO OBO MNpaBWMO, KOje je 3a pasnunky of YyobuuajeHor 6MOMoLLKO-
MCUXOMOLLKOr 610 o4peheHo UCK/bYYMBO MyTeM BMOMOLLKON OCHOBA (HeypavyH/bMB je OHaj YYuMHWUMaL, Koju
je [1eNo YYMHMO Yy CTakby AyLIeBHe 60MeCT Unu aedekTa), a u cam AnenaunoHn CyA ra je HamycTuo 3a Makbe
0[], ABafeCceT roamnHa, KoMKo je Tect 6mo y npumenn. J. Hall /1963b/; The M'Naghten Rules and Proposed
Alternatives, American Bar Association Journal, Ne 10, ctp. 960-961; J. Dressler /2001/: ctp. 343-352; H.
Wallace, C. Roberson /2012/: ctp. 86-89. Taj TecT (Ha3BaH product test, 3aTo LWITO Ce 0f, NOPOTe 3axTeBaso fa
ofjpeav fa nu je feno yvymHuoua ,,NpoayKT* werosor gyliesHor nopemehaja; sug. M. M. Ahumosuh /1964/:
CTp. 244.) koju y MOTNYHOCTW 3aHemapyje YyTuuaj AylleBHe nopeMeheHOCTM Ha ncuxuuke (yHKLUmje
pacyfuBarba (M €BEHTYa/HO OA/yyMBarba) je 3acHOBaH Ha MEAMLIMHCKMAM pajoBuMa jefHOr UCTakHyTor
ayTtopa 13 19. Beka. C. Slobogin /2000/: cTp. 1213.

%1 Bya. W. Wilson /2008/: cTp. 210.

%2 3. Hall /1960/: cTp. 516-517.

3 D. Ormerod /2011/: cTp. 307.

%4 JenaH op1 pasnora 3a HeyBaxasarbe MONN OfLyUMBatba NPUINKOM UCTINTMBaKA YPauyH/LUBOCTU YUMHIMOLA
npema ofpeheHNM MULLIBEHMMA NIEXMN Y UMHEHWLM HEMOTYRHOCTM Pa3/IMKoBaka OHMX YTuuaja Kojuma ce
UOBEK MOXXe OLYMPEeTW Of OHUX KOju CY HEOLO/bMBY M KOju Hermpajy cnoboay KOHTpOse TeNeCHUX MOKpeTa.
S. White /1985/: cTp. 47. JenuMn4YHO ce unak rnpu3Haje 3Hayaj HeoA0/b1BOM UMMNYIICY Y MaTepuUju CMareHe
0[JrOBOPHOCTY Y OAHOCY Ha KPUBUYHO Aeno Tewkor youcTea. D. Ormerod /2011/: cTp. 304.

%5 MokyLwuaj fa ce HeoaO/BMBI UMMYAC CMaTPa 0Ka30M HeypadyH/LUBOCTI MPBM NyT je y common law ceeTy
3abenexeH y AycTpanuju cpegmnHom 19. Beka, anu ra je cya cmatpao 60roxynHum YmHom. CnopaguyHo cy u
eHrnecke cyauje cee Ao Tpehe geueHnje 20. Beka MOPOTHMKE yCMepaBasie Ha Taj HauMH (cmaTpahe ce
HeypauyH/bMBMAM YUYMHUAAL, KOjU ycneq AylweBHe nopemeheHOCTV HMje Morao fa Bnafa CBOjUM NoHallakhem)
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Y PecTpUKTMBHOM TyMauewy YC/ioBa 3a NMPUMEHY WMHCTUTYTa HeypadyH/bMBOCTU
MHOIM ayTopy Mpeno3Hajy OCHOBHM pas3for HewTo pehe npuvMeHe WHCTUTYTA
HeypauyH/bMBOCTW Yy Mpakcu eHrneckmx cyposa. Mpempga 3akoH (Criminal Procedure
[Insanity and Unfitness to Plead] Act) npeasuha WMPOK cnekTap pasimumtux mepa (ocum
Kafla je npeameT MOCTYNKa KPMBMYHO [AEN0 TelKor ybucTBa) Kojuma Ce OKOH4aBa
nocTynak y Kome je Cyd YTBPAMO HeypauyH/bMBOCT YyumHuoua (noveB 0f MOTMyHOr
ocnobohera na Ao neyewa M YyBarba y 34PaBCTBEHO] YCTaHOBM) ofbpaHa ce y MoCTynKy
PETKO M031Ba Ha 0Baj MHCTUTYT. >

Y nutepatypu (nNpe cBera amepuykoj) cy NPUCYTHU W Npeasio3n ga ce noTrnyHo
HanmycTW WHCTUTYT HeypadyH/bmBocTU.>* Y npunor Tome ce HaBOfe pa3MunTy

aprymenTu, >

noyeB Of Tora fAa je WHCTUTYT HeypauyyH/bMBOCTW 3anpaBO Bapka Koja
CNYXW fa ce 3710ynoTpedy CUCTEM KPUBUYHOMPaBHE 3alUTUTe U KOjU MOHeKas [403BO/baBa
MCTUHCKMM KpMBLMMA [a CNO60AHO OALUETajy Hasag y APYLITBO CNobofHMX, na 4o Tora ja
je 'y oBoj o6nactu Hemoryhe nOMMPUTM pa3MuMTe MNorneae MpaBHOr CUCTEMa U
ncMxmjatpujcke Hayke. T[lojefUHN  KpUTUYapu Bepyjy Aa AyweBHO nopeMeheHum
YUYMHUOLUMMA He HefocTaje MOh KOHTPOMMCara COMCTBEHOr NMOHallaka Kojy umajy ocobe
HOPMa/IHUX CrOCOBHOCTM, Tako fa HeMa OCHOBa Aa Ce Of WX OCTBapeHO Henpaso He

TpeTpa Ha jefHaK HauMH M OHM He cMmaTpajy nofjefHaKko OAroBopHW. pyrum peymma,

a/in je TakBa CMepHULA Of CTpaHe XalbeHnxX CyoBa roToBO MO MpaBu/y 6uia ouereHa Kao HeAOMyLUTEH W
HenpaBwiaH BWA WHCTPyKUMje. Heogo/bmByn MMMyC Kao BuUA ofbpaHe [03BO/beH je y CeBepHoj Wpckoj
HaKOH M3MeHa 3aKoHofaBcTBa 13 1967. rog. S. White /1985/: cTp. 48-49.

%6 A, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: ctp. 713.

7 NcTo, ctp. 713-714. Hekn ncTudy fa Cy npaBuna o yTuuajy AylueBHe nopeMeheHOCTU Ha KpUBMYHY
O/JrOBOPHOCT 060jeHa CBOjEBPCHUM MapafoKcoM. [JOK je C jefHe CTpaHe jaCHO peyeHOo da ce LTeTHa
nocneguua Koja je pesyntat 036u/bHe AyllieBHe MOopemMeheHOCTW He cMaTpa 3/104MHOM, C Apyre CTpaHe o
npaBunMMa Koja MaTepujanunsyjy Taj OCHOBHM NOMa3HM CTaB Ce pacnpas/ba BULLE HErO O 6M0 KOM ApYrom
nUTakwy KprBMYHoOMpasHe gormatuke. J. Hall /1960/: ctp. 477.

%8 HepeTko ce MCTM4Ye fJa OCHOBHM Mpo6/TeM MpeAcTaB/bajy NoTelikohe yTBpRMBarba [yLIEBHOT CTakba
YUMHMOLUA Y BpeMe M3BpLUeHa fena, rae 6u HapouuTo KOMMIMKOBAHO 6W10 MpougrMBake yTuuaja
JylweBHor nopemehaja Ha UHTENEKTYalHE U BOJTYHTApUCTUYKE CMOCOBHOCTU yumHMoua. MpoTrB OBe TBPAH:E
rOBOPY UMHEHULA Aa Ce M NiTarbe 006/MKa KPMBULIE yYMHMOUA yTBPhyje y Bpeme M3BpLUeHa fena, Na nako
[OKa3HW MOCTynak y TOM MOrnedy YecTo Huje HUMano fakK, HUKO He Mpefnaxe HanyliTake Yycnosa
CKPVB/HEHOCTU Kao NPETNOCTaBKe Kaxktagamwa. S. J. Morse /1985/: Excusing the Crazy: The Insanity Defense
Reconsidered, Southern California Law Review, Ne 3, cTp. 800.
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HeypauyH/bUBOCT He Wn3BMmasa.™ 3HauajHe Auneme y OAHOCY Ha KPWBWUYHOMPABHO
[ejCTBO HeypauyH/bMBOCTM, Ka0 OCHOBA KOjW N3BUHaBA YYMHMOLLA 3a OCTBapPeHO Herpaso,
OTBapa 1 NUTawe 4a M TUMUYHO aaBep3vjasiH TUN KPUBMYHOT NOCTYMKA, Kakas NnocToju y
aHr10-aMepryKoM CUCTEMY Mpy)Ka [OBO/bHE rapaHTuje 3a [LOHOLLEHE WUCMPaBHe OL/YKe.
Mpe cBera, y CyMiy Ce J0BOAN KOMMETEHTHOCT MOPOTHMKA [a CXBaTe 1 NPoLeHe Hanas u
MULL/bErEe BellTaka nemxujatpa.® HeratsaH cTaB npema MHCTUTYTY HeypauyH/bUBOCTM
[OCTUrao je BpXyHal, TOKOM ceAMe feLeHnje NpoLLior Beka U NpakTUYHO je y carnacjy ca
pafuKanHUM npegio3vMa fa ce Yy KPUBMYHOM MpaBy MOTMAYHO HanyCTU WU y4yewe O
CYOjeKTMBHOM €NeMeHTy, Tj. [Ja Ce KPWMBMYHO [eno oapean 06e3 KpuBuLE Kao
KOHCTUTYTVBHOT efleMeHTa. PasmaTpare mens rea efeMeHTa npema TakBoM y4ewy 610
61 pesepBucaHo 3a (hasy M3puLiama KpMBMYHE CaHKLMje, Kako 6u ce Hajbosbe yTBpPAMIO
KOjOM Ce MNPUCW/IHOM MepOM Hajbo/be MOXKEe OCTBApUTM CBpXa KPUBMYHMX CaHKLUMja.
JeanHo nuTare Koje 61 Tpebano ga Oyde peneBaHTHO y Bpeme cyhewa je ga nm je
YUMHWNAL, WU3BPLIMO [eno. TakBW MNpessiosn WUnak HWUCY HauWAM Ha LUPK OAjeK Yy
nutepatypu.®*

Heke amepuuke fp)KaBe Cy HanycTine MHCTUTYT HeypauyH/buBocTW,®? ann He
NCK/byUyjyh MOryhHOCT YuMHMOLY fa OCMopu MOCTOjake CYOjEKTUBHOI e/IeMeHTa

noTpeGHOr 3a MOCTOjarbe AeNMKTa ycneq AylieBHe 6Gonectw.® Hewto je Behn 6poj

%9 R. J. Bonnie /1983/: cTp. 195.

%0 3, B. Brady /1971/: Abolish the Insanity Defense? — No!, Houston Law Review, Ne 4, cTp. 629.

%! Byupg. A. D. Brooks /1985/: The Merits of Abolishing the Insanity Defense, Annals of the American
Academy of Political and Social Science, Vol. 477, cTp. 126.

%2 MpBa je To 1982. rog. yunHUNa aMepuyka apxasa Ajaaxo, y Kojoj je cse 4o 1967. rog. y npumenun 61o
M'Naghten TecT, HaKOH Yera ce NPeLLsIo Ha NojaMm HeypauyH/bUBOCTM 13 Mogena KpmBuyHor 3akoHuka. Bug.
G. Geis, R. F. Meier /1985/: ctp. 73-76. [lpy TOMe ce YrnaBHOM CMaTpa Aa TaKBO pellere Huje y
CYNPOTHOCTM Ca YCTaBHWM rapaHTujama. S. J. Morse /1985/; cTp. 804-805. MnakK, NOTNYHO HanyLiTawe
MHCTUTYTa HEypauyH/bMBOCTM je TewKo onpasBgatv. To OM 3HAYMNO fa HWjedaH yumHWnaL y Bpeme
M3BpLUEHA Aefa HWje HeypauyH/bMB U Ja CTora MOXe OUTU KaieH, Wi fa AylweBHO nopemeheHu
YYUMHMOLM He OcTBapyjy o06jekTmBHM (ycnes HefoCTaTka BO/bHOr MOHallaka) Wn  Cy6jeKTUBHYU
(HemoryhHocT npefguhara nocneguue) enemeHT KpusuyHor gena. H. Howard /2003/: Reform of the Insanity
Defence: Theoretical 1ssues, The Journal of Criminal Law, Ne 1, cTp. 60.

%3 W. R. LaFave, A. W. Scott /1986/: cTp. 310. Oppehern ayTopu Npefnaxy Aa ce y KPpUBUYHOM Mpasy
HayenHo ofycTaHe Off MNpaBHe (Urype HeypauyH/bMBOCTM, &l fa Ce 3Hayaj AyllesHe nopemeheHOCTH
YUYMHMOLA He Herupa, Beh fJa ce pasmaTpa Kpo3 06mdje apyrnx KpMBUYHOMPaBHUX MHCTMTYTa (Npe ceera
KpO3 OMLITe y4ere 0 Cy6jeKTMBHOM enieMeHTy KpuBuyHOr gena). Bug. C. Slobogin /2000/: ctp. 1199-1247.
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aMepPUYKMX ApXXaBa KOje Cy HaKOH Tanaca KpPWUTMKa KOje Cy YCMEepeHe Ha 06numuje
MHCTUTYTa HeypauyH/bMBOCTM NpedBuAene HOBY BPCTY MPecyae — KpWB anv AyLEeBHO

nopemehen (guilty but mentally ill)**

— KOja ce M3pu4e Kaga je yumHunai nogobaH 3a
KpVBULY, a/iv KOMe je unak noTpebHo NpyxXuntu ogpeheHy meanumHCKy nomoh (y KasHeHoj
WA MeAULMHCKO]j ycTaHoBM).> OBa HOBa BpcTa Npecyde Yy Npakcy amepuukux cy/osa
npnbamxasa peLlera €BPOKOHTUHEHTATHOr U aHrI0CAaKCOHCKOT KPUBWYHOI MpaBsa, jep
BeoMa nogceha Ha MHCTUTYT BUTHO CMareHe YpayyH/bUBOCTH.

Y EHrneckoj He noctoje 030W/bHM MNpeLio3n fa Ce HanycTu WUHCTUTYT
HeypauyH/b1BOCTH, Beh Ce AMCKYCMja XXMBO BOAM OKO HauMHa Ha Koju Tpeba MnpasBHO
no6omlatn M'Naghten npasuna.**® HepasHo je (2013. rog.) Komucuja 3a npaBo HakoH
[eTa/bHe aHanm3e nocTtojeher pellera y 0BOj 061aCTV NPeSsioXkuUna HU3 KOHKPETHMX
pellera. 3ak/by4yeHo je Aa cy Bakeha npaBuna y Hecknagy ca AOCTUTHYTUM YYereM Y
ncuxunjatpuju n Brnagajyhum mogenom y Apyrum jypucauvkumjama. TemesbHa pedopma
npemMa 3BaHNUYHOM npeanory Tpeba fa 3anoyHe Hajnpe NPOMEHOM Ha3nBa UHCTUTYTA, Tako
[la YMEeCTo HeraTvBHO 060jeHOr M3pasa insanity oBaj BMA ofbpaHe Koju 61 ce npumerrBao
y OAHOCYy Ha CBa KpuBMYHa fena 6yae npemmeHoBaH Yy a lack of capacity defence.
YunHuoua ocnobaha KpuBUYHE OArOBOPHOCTU HefoCTaTakK KpUMUHaNIHe eHepruje, Tj.
CNoCco6HOCTM fda ce CnoboAHO onpefdeny 3a BpLUeHke Henpasa. [loTnyHW rybutak
CNOCOBGHOCTN [a Ce YYMHWU [eNno ycned HEeKOr MeHTasHor unu dmsnykor nopemehaja
npefcTas/ba U3BMHAaBajyhn OCHOB. [pyrumM peumma, HeypadyH/bUB je OHaj yunHuNaL, Koju

je MoTNyHO HecrnocobaH Aa He yunHM KpuBnyuHO Aeno.*’ Unnku ce ga npeanor Komucuje 3a

TakaB Cce MPUCTYN 4YecTo O3Ha4yaBa Kao [ENMMWYHO OAyCTajate 0f WMHCTUTYTA HeypauyH/bUBOCTW. Y
ofpeheHMm cnyyajeBMMa YMECTO NMPUMEHe MHCTUTYTa HeypauyH/bMBOCTU KPUBMYHO [eno 6u Morao 6utu
UCK/bYYEHO Ha HMBOY OOjeKTMBHOI efemMeHTa, 300r HefoCTaTKa BOSbHOP MOHallawa (HEeKOHTPONMCcaHo
noHaluare ycneq ennnenTnykor Hanaga). Bug. N. Morris/1982/: cTp. 510.

%4 Hajnpe je Taksa BpcTa npecy/e yBedeHa 1975. rog. y aMmepuukoj apasn Muuuren. R. D. Mackay /1995/:
cTp. 118.

%5 H. T. Miller /1985-1986/: Recent Changes in Criminal Law: The Federal Insanity Defense, Louisiana Law
Review, Ne 2, cTp. 347; J. Dressler /2001/: cTp. 356-360.

%6 R. D. Mackay /1995/: cTp. 123; M. Hathaway /2009/: cTp. 312.

%7 Law Commission: Criminal Liability: Insanity and Automatism, A Discussion Paper-Summary for non-
specialists. [octynHo Ha: http://www.lawcom.gov.uk/wp-content/upl oads/2015/06/insanity _discussion_su-
mmary.pdf.
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MpaBo y HacTOjakwy Aa OTKIOHWU NPU3BYK apxanyHor u cturmatuwyher edekta nocrojeher
HasMBa WHCTUTYTA MpeTepaHO WHCUCTMPA Ha TEpPMUHOMOLWKUM rMpomeHama (M3peka
npecyge 6u rnacvna — not criminally responsible by reason of a recognised medical
condition) mMako je 0BO pelUere M CYLITUHCKM Apyraymje 06AMKOBaHO Y OAHOCY Ha
noctojehe. OcTaje yTUCak f[a HOBO [MpPaBU/IO0 O HeypayyH/bMBOCTM Kao MNOTMyHe
HeCrnocobHOCTN fAa Cce M30erHe BpLUEHE KPUBWMYHOT fena ycnen Hekor nopemehaja He
npefcras/ba NpeumsHy aerHuumjy 1 aa he eBeHTyasiHa pedpopmMa y Cknagy ca npesnorom
03HauYMTU HanyLTakwe Mpakce Koja je Marbe-BuLle nprixsaheHa BULLIE Of, jeHOT W MO BEKa,
na Tako pajMkanaH nNpaBHW 3axBaT MOXe [OBECTU [0 MHOMMX HOBUX MNPaKTUYHUX

npob6sema.

6. HeypauyH/bMBOCT M cMarbeHa oarosopHocT (diminished responsibility)

Y eHINIeCKOM KPWUBUYHOM MpaBy He MOCTOjM WMHCTUTYT OUTHO CMareHe
YPauyH/bUBOCTMN KOj1 MO3HAJY eBPOKOHTUHEHTA/THW KPUBUYHOMPaBHU cucTeMu. Ha OCHOBY
wera je moryhe uspehn 6naxy KasHy (u/wnu ogpeheHy mepy 6e36e4HOCTU MeAULMHCKOR
KapakTepa) y4MHMOLY Ymnja je CnocoBHOCT fa cXBaTu 3Hayaj Aena unm ga ynpas/ba CBOjUM
nocTynuuma y Bpeme u3BpLlera fena 6una OUTHO CMareHa. TakaB yumHunaly je
ypauyH/bMB 1 NOL0OaH 3a KpMBULY, al MOLEpHa HayKa KpPMBUYHOI MpaBa cmaTtpa fa OH
360r 3Ha4YajHO yMareHUX CasHajHUX WM BOMYHTAPUCTUYKMUX CMOCOBHOCTU 3acnyxyje
[OHeK/e 61Xk KPpUBMYHOMNPAaBHM TpeTMaH. EHrnecko npaso vMnak cagpyXu jefaH Havarnes
CMYaH WHCTUTYT, MaKo Ce MpaBHa (urypa cCMmaweHe OArOBOPHOCTM KOja MOCTOjU Y
aHrI0CaKCOHCKUM NPaBHUM CUCTEMKMA Y BE/IMKO] Mepy pa3nnKyje of MHCTUTYTa GUTHO
CMatbeHe ypayyH/bMBOCTU. CAMYHOCT Ce orfefa y TOMe LUTO CMareHa OfrOBOPHOCT Ha
cneumdmryaH HaumH Takohe omoryhaBa 6naxe KaxmaBake, aiv Ce TO YNHU KPO3 NMPOMEHY
npaBHe KBanukauuje gena (npeteapaweM TeXer y nakwy o61vK gena), LOK OCHOBHa

pasninka nexun y YnkbeHnun da ceé CMakbeHa O0AroBOPHOCT HE MOXXE MPUMEHUTU KOA CBUX
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KpUBUYHMX Aena,” Tj. Hema kapakTep OnLITer MHCTUTYTa (NPeAcTaB/ba caMo napuujanHy
N HenoTMyHy 046paHy), MOLUTO je HeHa NpYMeHa orpaHUYeHa UCK/bYYMBO Ha KPUBUYHO

feno Tewwkor y6uctea (murder).®® Mpeu nyT je y eHrnecko KPUBMYHO NpaBo YyBedeHa

960

3aKoHoM 13 1957. rog. (The Homicide Act)™" n og Taga je y npakcu 6apem Kafa je pey o

KPUBUYHOM fieNly TelKOor Y6UCTBa TOTOBO Yy MOTAYHOCTU WCTUCHYNA WHCTUTYT
HeypauyH/bMBoCTY. ! [lejcTBO 0BOr MHCTUTYTA je MPOMeHa NpaBHe KBa(UKaLyje dena y

KOPUCT YyuMHMOLA™™ a He Kao Yy CNyuyajy HeypauyH/bMBOCTU WCK/byderse KpUBMLIE.

%8 Y HOBWjOj aHFNOCAKCOHCKO] IMTEPaTYpy, Kao 0/pa3 MOPasHOT UMMEPAaTVBa fja Ce YUMHMOLLY YBEK U3PEKHE
npaBefHa 1 cpa3MepHa KasHa, NPea/ioKeHo je Aa Ce CMareHa OfrOBOPHOCT YOOB/MYM Kao ONWTU MHCTUTYT
KOju 61 BaXKMO 3a CBa KpMBUYHa Aena. MNpecyda 6u y TOM Cayyajy rnacmna — KpyB, ai CMatbeHO 0roBopaH
(gquilty but partially responsible). S. J. Morse /2003/: Diminished Rationality, Diminished Responsibility,
Ohio Sate Journal of Criminal Law, Ne 1, ctp. 290-308.

%9 Uak HW y O|HOCY Ha KPUBMYHO N0 TELLKOr Y6UCTBA HeHa NpUMeHa Huje MoTRyHa, jep ce He MpuMekbyje
Yy O[JHOCY Ha MOKyLLaj 0Bor KpuenyHor gena. D. Ormerod /2011/: cTp. 527. Mako ce He NpuMetbyje HU KOA
jeqHoOr Apyror KpMBUYHOP fAefa CMarbeHa OAFOBOPHOCT MOXE MpefcTaB/baTh Ofnakiliasajyhy OKOMHOCT y
nocTyrnky ofiMepaBata KasHe. M. Jefferson /2009/: ctp. 367; A. P. Simester, J. R. Spencer, G. R. Sullivan, G.
J. Virgo /2010/: ctp. 715. Pa3nor 3alto ce npaBHa (urypa cmareHe OArOBOPHOCTU HE MpuMeryje Kof
OCTa/IMX KPUBUYHUX [eNa NEXWN Y YAHEHULM 4a HW 3a je4HO APYro AeN0 KasHa Huje anconyTHo oapeheHa. R.
Card /2010/: cTp. 269. [ofylue, CMawbeHa 0rOBOPHOCT je Ha cneuuduyaH HauvH yHeceHa y 6uhe KpyBuYHOT
fena youcTeo geteta npu nopohajy (infanticide), rae nopemehaj kog Majke n3a3saH nopohjajeM npeacTas/ba
npusuneryjyhy okonHocT. R. D. Mackay /1995/; ctp. 207. OBa ogbpaHa MOCTOjU U Y HEKUM aMepUYKnM
ApxaBama (Kopuctu ce n m3pa3 partial responsibility defense) a HacTana je y npakcu BpxoBHOr cyaa
KanntopHuje n npeacTae/ba HauvH fa ce yOWUCTBO MPBOr CTEMeHa CHU3M Ha HMBO fakwer o6amka u
KBannurKyje Kao youcTeo apyror cteneHa. Mogen KpunyHor 3akoHuKa npefguha ga he nuliere XuBoTta
Jpyrora koje 6y nHave NpefcTaB/baio TELWKO YOWUCTBO BUTKM cMaTpaHO 0BUYHMM YBGUCTBOM ako je Aeno
YUMHEHO MOA [ejCTBOM €KCTPEMHOr AYLIEBHOI MM eMOLMOHanHor nopemehaja 3a Koju MOCTOjU pasyMHO
objawmerbe nam pasnor. J. Dresser /2001/: cTp. 366-370. Mnak, camo Manu 6poj amepuyknux ApXkasa je
YCBOjMO 0Baj TeCT. 3a KpMBUYHA fAena 6e3 eneMeHTa Hacuba (pefiepaiHe CMEPHMLE 3a OfMEpaBare KasHe
npessuhajy MoryhHocT y6naxaBara KazHe YYUHUOLY uuje Cy MeHTa/lHe CMOCOBHOCTU Y BpeMe M3BpLLEHA
fena 6une 6UTHO CMareHe. S. J. Morse /2003/: cTp. 290-294.

%0 vy 10 Bpeme je 3a TelwKo y6ucTBo 6una npeapuheHa cMpTHa KasHa. Hamepa je 6una fa ce omoryhu
JeNMMUMYHa oabpaHa AyleBHO nopeMeheHMM y4yuMHMOUMMA KOju unak 360r Mpeyckux mnpasuna 3a
yTBphMBakbe HeypauyH/bMBOCTY HUCY MOF/IM BUTK 0cno6ofheHn Kao Henofo6HM 3a Kpueuly. R. Heaton, C. de
Than /2011/: cTp. 186.

%! D, Ormerod /2011/: cTp. 527. KopeHn oBe 0A6paHe Hanase ce y Mpakch LKOTCKUX CYA0Ba CpeauHoM 19.
BeKa, 0flak/ie je npeyseTa y eHrnecko KpmeuyHo npaso. R. F. Sparks /1964/: ,,Diminished Responsibility in
Theory and Practice, The Modern Law Review, Ne 1, cTtp. 9. HegaBHo je wkoTcka Komucuja 3a npaso
Npeanoxuia 03akokere OBOI MHCTMTYTAa KOjU Ce 3aCHMBA Ha AaBHO YCBOjeHOM MpecefaHy; npu TOMe je
npeLnoXxeHa ncta gemHuumja 1o Koje cy gownu cygosun. D. Ormerod /2011/: cTp. 527.

%2 y amepuyKoj NpaKcy CMarbeHa OfrOBOPHOCT KOja je mocneAuLia Hekor AyLueBHor nopemehaja MoXe UMaTm
M jaye [ejCTBO — MOTUpatbe MENS rea efleMeHTa, ako je npupoga nopemehaja Takea fa Herupa nocrojarbe
06/MKa KpuBMLE KOju je npeaBuheH 3a Yy4ueHo KpusuYHO aeno. P. Arenella /1977/: The Diminished
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CmarbeHa 0frOBOPHOCT He MpeAcTaB/ba MOTMYHY OAOpaHy Koja OM yumHMOLa CacBUM
ocnobogauna oaroBopHocTU.*®® CmarbeHo 04roBOpaH YYMHWAAL, KPUBMYHOT fena TeLKor
y6ucTBa®™ 6rhe KaxkeH 3a OCHOBHYW 061K y6uCTBa. TepeT [oKasMBatba, Kao 1 Y 0HOCY
Ha WHCTUTYT HeypauyH/bUBOCTU, NEXM Ha yunHuoLy,”® a jeqHako BaXu 1 UCTW [OKa3HM
CTaHAap[ — He 3axTeBa Ce [OKa3 BaH pasyMHe CyMHe, Beh HeLTo 6naxu CTeneH foKasa Ha
oCHOBY 6anaHca BepoBaTHohe. *®

Mpema paHujem 3aKOHCKOM peLLiery 0Baj BUA AeMMUYHE 0AbpaHe NpUMerMBaH je
Ha YYMHMOLA TewKor y6ucTBa KOju [OKaxXe [a je KO Hera noctojasio abHOpMaiHO
AYyLIEBHO CTakbe (Y3pOKOBAaHO 3a0CTa/IUM WHTENeKTyalHUM pasBojem, 6onewhy wnm
noBpeAoM) Koje je BUTHO YMarbiI0 HeroBy OATOBOPHOCT 3a yunkweHo Aeno.®’ HujesaH
eneMeHT Y [AeMHULMjN CMatbeHe OArOBOPHOCTM HUje 61O npeumsHo ogpeheH,*®®
BEpPOBaTHO 300r TOra LUTO Cy CYAO0BW Y AOCAYXY Ca NcuxujaTpyuma xenenm haekcnbunHo
peLlere, Koje 6u ybnaxuno purnaHoCT 3aKOHCKOI pellera Koje 3a Tewwko Y6ucTBo
npegsuha 06aBe3HO M3pULarbe AOXMBOTHOr 3aTeopa.’® MehyTum, HeraTwBHa cTpaHa

HenpeLWsHO AedHMUCaHNX NOjMOBa [oBeNa je npema oapeheHUM oLeHama [0 XaoTU4HOr

Capacity and Diminished Responsibility Defenses: Two Children of a Doomed Marriage, Columbia Law
Review, No 6, cTp. 827-865. OBfie ce 3anpaBo M He pagu 0 noce6bHoMm BUAy oabpaHe, Beh yuuHWnaL, camo
TBPAM [a Y Bpeme M3BpLUeHa fena H1je NnocTynao ca ogrosapajyhvm cteneHoM kpueuue. S. J. Morse /1984/:
Undiminished Confusion in Diminished Capacity, The Journal of Criminal Law & Criminology, Ne 1, cTp. 6.
%3 CmarbeHa 0irOBOPHOCT MCTOBPEMEHO 1 eKCKYNMMPA M UHKYNNMPa, Tj. Kao 60r JaHyc uMa fsa nuua. A.
Loughnan /2012/: cTp. 226.

%% MoTpe6Ho je Aa 6yay OCTBApPeHM CBU eneMeHTH Y 6uhy 0BOT KPUBUUHOL feNa, Kako 06jeKTUBHM Tako W
CY06jEKTMBHN.

%3 A Ashworth /2009/: cTp. 266.

%6 D, Ormerod /2011/: cTp. 527.

%7 s, Dell /1982/: Diminished Responsibility Reconsidered, The Criminal Law Review, ctp. 809. CnunuHa,
Mako He ucTa fedmHuumja cagpxkaHa je y Haupty KpuBuuHor 3akoHuka (4iaH 56.). M. Molan, D. Lanser, D.
Bloy /2000/: cTp. 222-223.

%8 'y nocTynky je 360r WMpOKO oApeheHMX YCNOBa faKile [0KA3aTWl CMarbeHy OfrOBOPHOCT HEro
HeypayyH/bMBOCT, TaKo fa je 1 TO jeAaH 04 OCHOBHMX pasfora 3a HeyrnopeamBo Yellhy MpUMeHY MHCTUTYTa
CMarbeHe OAr0BOPHOCTU 0f, MHCTUTYTa HeypadyH/buBocTu. R. D. Mackay /1995/: cTp. 181.

%9 D, Ormerod, K. Laird /2015/: cTp. 605. Cyq Koju 0fMepaBa KasHy 3a 06MYHO YBUCTBO MMa LUMPOKA
AMCKpeLmoHa oBnalihensa, Koja ce Kpehy o ocnobohera yunHuoua na 4o nspuiara 40XKMBOTHOT 3aTBOpa.
W. Wilson /2008/: cTp. 361.
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CTatba Y MPUMEHU OBOr MHCTWTYTA,”’° na Cy CBe FNaCHWjU MPEeAno3n Aa Ce OH 3ameHy
HOBMM MpaBWIMMa 3a OfiMepaBare KasHe Yy OHOCY Ha YUMHMOLE KOZ KOjUX MOCTOjU HEKU
061K pyweBHe nopemeheHoctn, gosenu 2009. roa. (Coroners and Justice Act) fo
3sHauajHe pechopme.’”* Mnak, MHCTUTYT CMarbeHe OrOBOPHOCTY HUje NPeTpreo NpoMeHe y
nornegy nosba Moryhe npvmMeHe. Ynpkoc (y EHrneckoj gogylle peTkum) Hactojawunma y
HayLM [ja ce CMakbeHOj O4rOBOPHOCTM [a KapaKTep OfwTer MHCTUTYTa KOju 61 BaXKMO 3a
CBa KpuUBWMYHA fJena, NpaBHO [ejCTBO MHCTUTYTA je Yy TOM [efly OCTalo Hem3mereHo. 3a
OrpaHuyere MHCTUTYTa CMareHe OLrOBOPHOCTM WCK/bYUYMBO Ha jefHO KPUBWYHO [efio
Huje moryhe npoHahu [OBO/LHO Y6ea/bnBe HaveiHe aprymeHTe. Mako je y nosaanMHm oBor
WMHCTUTYTa MOKYLUaj Aa Ce NPakTUYHO YOnaku CTpora KasHa npeasuheHa 3a TeLKO
yOUCTBO (JOXXMBOTHW 3aTBOP; paHMje CMPTHA Ka3Ha) /I0rMKa Ha KOjoj noumBa WMHCTUTYT
jelHaKOM CHaroMm Baxu 3a 6uno0 Koju fenvkTt. Kao nocneguua fylleBHor nopemehaja
yUMHUAAL, 610 KO KPUBWUYHOT iena MOXe 6UTH Marbe oarosopaH.’”

Y cknafly ca HOBUM NpasuanmMa, rnojam CMareHe OAroBOPHOCTY je yyke oapeheH u
npeAcTaB/ba OCHOB 3a jOLU CHaXKHUje U3PaXKEHY Y/Ory CTpy4kaka y noctynky. CmareHa
OLrOBOPHOCT je cafa gerHMcCaHa Kao 6uTaH nopemehaj MeHTaHUX (DYHKUMja Koju je
3aCHOBaH Ha ,,MpU3HaTOM MeauMUMHCKOM CcTawy“ (recognised medical condition).
MeHTanHe (yHKUMje Cy jacHO ofpefeHe Kao CrnoCcOOHOCT yuMHMOLA [a CXBaTh 3Hauaj
CBOje pajre, paLnoHanHo pacyfyje n Aa nmocegyje cnocob6HocT camokoHTpone.®” Hoga

AeuHMLmMja, Koja ce y nopeferwy ca NPeTXOoAHOM BuLle NPUGAMXMIA METOAY KOjUM je

70 YecTu cy 61N NPUFOBOPU Aa je MHCTUTYT CMarbeHe OTOBOPHOCTY Y MpaKcK rpy6o 310ynoTpe6/beH 1 Aa
je MpoHanaxere ncuxujaTpa Koju he 6UTKM cnpemaH Aa TBPAM HNP. Aa je AenpecuMBHO CTake OArOBOPHO 3a
YUMHMOYEBO MOHaLLake jefHako A0OUTKY Ha nyTpuju. FlocTtojanm cy u Npeanosn ga ce NoTiyHO HanycTu
0Baj B 0fbpaHe, HApPOUUTO aKo Ce MPOMEHW CTpora MponMcaHa KasHa 3a Tewko youctso. D. Ormerod
/2011/: cTp. 527-528.

 YeTo, cTp. 527.

92 3, J. Morse /1984/: cTp. 22.

3 D. Ormerod /2011/: cTp. 528-529. 360r Tora je peluete eBPOKOHTUHEHTaHOr KPUBWUYHOT NpaBa Koje
NMprMeHy OWTHO CMakbeHe YpadyH/bMBOCTM He OrpaHM4aBa Ha ofpehieHa KpuBM4YHA  Aena
KPUMUHA/THOMONUTUYKM 60/ba, @ W MpaBHO [OrMaTCKU MpWXBaT/bMBMja BapujaHTa. 3ancTa je TewKo
06jacHUTM Kako AylieBHM nopemehaj, Koju je TakaB fa He UCK/byuyje KpUBWLY, jelHO Texe [eno MOoxe
NpeTBOPUTM Y NaKLUe, Y CAydajy Kaja je yumHmnal, ocTBapuo cBa o6enexja (M 06jeKTUBHE U CyBjeKTUBHE
enemeHTe 6uha) TeXer genmKTa. JOL je TeXxe NpaBHOAOrMaTCKM GpaHUTK CTaB fa Ce CMakbeHa 0AroBOPHOCT
npuMerbyje Ha AOBPLUEHO AeN0 TEeLIKOr YOUCTBa, a ja He BaXKW ako [efio 0CTaHe Yy (ha3un MoKyLuaja.
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perynucaH UHCTUTYT HeypauyH/buBocTH,”’® 3amMeHMna je mojam aGHOPManHOr AyLLEBHOT
CTaha M3pa3om nopemehaj MeHTanHMX (yHKUMja. peMa paHujeM KOHLENTY, abHoOpManHo
AYLLUEBHO CTakbe je CTake YMa Koje je 3Ha4yajHo Agpyradmje og HopmanHor. O4rosop nopore
Ha nuTare 4a N je KoL YYMHMoLa NnocTojasio abHOPMa/IHO [YLLUEBHO CTawe Mo npasuiy
HUje 3aXTeBao HapOUYMTO CTPYYHO 3Hawe. Ann, nopemehaj MeHTTHUX (PYHKLMja UMa yxe
3HaUYEHE M HY)XKHO 3anasn Yy 061acT MCUXMjaTpujcKe CTPYKe, YMHehn oanyKy nopoTe
YMHOTOME 33BWCHOM Of Hata3a M MULbewa BelwTaka ncuxujatpa.’” Mopemehaj
MCUXMYKMX (PYHKLMja MOpa OWUTU 3aCHOBaH Ha ,,MPU3HATOM MELMLUMHCKOM CTawy“. Y
NATEpaTypu Ce HaBOAM fa je O0Bako ogpeheH YCNOB Y3pOYHMKa NCUXUYKOr nopemehaja
LUMPK Of, OHOT KOjK je paHuje 610 ofpeheH, a cBe y /by Aa ce oMoryhu AoBo/baH CTeneH
e1aCTUYHOCTUN, Kako O6u ce yTBphMBare OBOr YC/0Ba KPETalo Yy CKIafy ca pasBojem
MeauumHcKe Hayke.’® 3a pasauky of npehale AeuHULMje, npema Kojoj je 6mno
npegsuheHo ga abHOpPMasIHO AYLLIEBHO CTake YyMarbMi 0fr0BOPHOCT YYMHMOLA 38 YUNHEHO
[eno caja HOBM TECT FOBOPM O OMTHOM YyMarbehwy TayHO HabpojaHMX MEHTa/THUX
(hyHKUMja. TuTare fa i Uy KOjoj Mepy YUMHMOUEBE MCUXMYKE (PYHKLM]je 3a0CTajy 3a
MEHTa/IHMM CMOCOOHOCTUMA NPOCEYHOr YOBeKa je Mpe CBera y Haj/IeXXHOCTU Jiekapa
ncmxmjatpa, Mako KOHauHy O4/1yKy 0 TOMe Aa v je Y4MHMOoYeBa OAr0BOPHOCT 6uia GUTHO

CMakeHa AOHOCK NnopoTa.

94 Tpeba pehu fa je AetMHMLMjA CMarbeHe OATrOBOPHOCTH LUMPaA Of NOjMa HeypauyH/bUBOCTY U Aa jacHO
NCTWYe N HefOCTaTaK BOSYHTApPUCTUUKE KOMMOHEHTE MCUMXMUKMX (DYHKLMjA KA0 peneBaHTaH KpUTepujym,
Tako fa je T3B. HEOAO/bMBM UMMYJC, MAKO Ce MOMONY Hera He MOXe [0oKa3aTu HeypauyH/bUBOCT, Y OKBUPY
0BOI MHCTUTYTa A06MO Ha 3Hauvajy. To je 6uno jeaHoayLuHO NpmxBaheHo 1 y paHKnjoj npakcu. MpecygHa je y
TOM nornegy 6wna ofdnyka y cnyyajy Byrne [1960] u 3ak/byyak cyfa Aa Ce CEeKCyasHM rncuxonaTa Koju je
3a7aBMo Magy AeBOjKY cmaTpa CMareHO OAroBOPHMM, jep je Aefo OCTBapMO Mof YTULAjeM YHYTpalLHer
uMnynca Koju Huje morao KoHTponucatu. R. D. Mackay /1995/; cTp. 185.

95D, Ormerod, K. Laird /2015/: cTp. 608.

¢ cTo. Ha nopemehaj MCUXMUKUX (YHKLMja KOjW je Y3POKOBaH MHTOKCUKALMjOM, YCe[ KOH3yMuparba
a/IKoxona UM OMojHMX Apora He NpUMetbyje ce MHCTUTYT CMarbeHe 04roBOpHOCTW. [pBuM ciyyaj y Kome je
0BO ayTOPMTaTUBHO 3ak/byuyeHo je cnydaj R v. Fenton [1975]. Bug. F. Boland /1996/: Intoxication and
Criminal Liability, Journal of Criminal Law, cTp. 100-101. /nak, ofnyka cyfa Moxe 6UTK Apyrayvja ako
yumHunay, 6onyje og ankoxonusma. R. Card /2010/: cTp. 275-276. Y TOM CMUCAY je W Of/yKa Yy Cny4ajy
Dowds [2012]. Yak je n CBeTCKa 34paBCTBEHA OpraHu3aumja CTate aKyTHOr a/IkoxonmM3Ma npornacuna
peneBaHTHUM MeAMLMHCKMM CTakbeM. Bua. A. Ashworth, J. Horder /2013/; cTp. 271-272.
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Opermvak 4. CteapHa 3abnyaa (mistake of fact)

CTBapHa 3abnyaa je HenocTojake CBECTM WM MOCTOjake MOrpeLlHe CBECTU O
HeKUM CTBapHUM oOKonHocTuMa.””” OBa [ABa CTatba CBECTM YUMHMOLA CE jefHaKo
obyxBaTajy nojMom 3abnyfe, anv Cy Ce Y eHrneckoj nutepatypn (HapounTo CTapujoj) u
MOjMOBHO 0fBOjMNa. 3a OACYCTBO CBECTW O pefieBaHTHO] CTBAapHOj OKOMHOCTU
ynoTpe6/baBa ce u3pas ignorance, JOK Ce 3a NOrpeLlHy CBECT KOPUCTM yobuuajeHn m3pas
mistake.”® OBo je uctakHyTo M nojeauHum cyackum opnykama.’”® Y ceakom cnyuajy,
pas/ika Hema HVKakaB NpPakTU4YHK 3Ha4vaj, ¢ 063MpoM Ha TO fa y 06a cryyaja yumHunay,
HeMa MCMpaBHY CBECT O PeNeBaTHUM UMkEHMLAMa M MpaBHe Nocneauue TakBMX CTakba
CBECTM ce cTora He pasnunkyjy.* ¥ Hemaukoj nutepaTypm ce 3a6nyda ycnes HesHawa, Tj.
HEnocTOjaka CBECTM O HEKOj OKOMHOCTM 3aKOHCKOr 6uha, og CTpaHe MojeAMHUX ayTopa
03HayaBa Kao ,,HeraTvBHa" 3abnyaa, a 3a6/1yaa y Kojoj ce yumHmunal, Halao 360r norpeLuHe
CBECTM ,,no3nNTMBHA“ 3abnyaa.®® Kako je cywTuHa cTBapHe 3a6nyge Y MOrPeLLHOM
CXBaTaky YMHEHMLA, OAHOCHO HEMOCTOjatby MCMpPaBHE CBECTU O HEKOj OKOMHOCTW, MOF/IO0
6v ce TBPAMTU Aa je NMOMEHYTO Pa3/IMKOBaHe NPaAKTUUYHO CacBMM HenoTpebHo, jep je u
MOrpeLUHa CBECT Y KpajHeMm Cy4ajy HeKakBO He3Harbe.

Yuewe 0 CTBapHOj 3abyamn ce Ha NpPMPOAaH HauMH HaCTaB/ba Ha OMLTE Yy4Yere O
CyOjeKTMBHOM €NeMeHTy KPMBMYHOP [efna, Mpe CBera Ha TEOPUjCKO pasMaTpare
ymMuL/baja. Kako je 3a yMuLLbajHy KpUBMLY HEONXO4aH UHTENEKTYaSTHN efleMeHT Koju ce
CBOAM Ha WuCnpaBHY CBeCT O O0O6jeKTMBHMM efieMeHTMMa ogpeheHe WHKpUMUHauMje,
CNeACTBEHO, HE3HaHE UM NOrpeLLHa CBECT 0 HEKOM 00jeKTUBHOM eNeMeHTY Koju oapehyje
HenpaBo jegHOr MOHallaka BOAM NOCTOjatby CTBapHe 3abnyge, C nNocneguuoMm —

NCK/byUuere YMULL/bajHOr fenvkta. CTBapHa 3abnyaa je fAakne Herauywja ymullbaja,

" Bup. 3. CtojaHoBKh /2014/: cTp. 186.

8 E. R. Keedy /1908/: Ignorance and Mistake in the Criminal Law, Harward Law Review, Ne 2, cTp. 76; R.
M. Perkins /1939b/: Ignorance and Mistake in Criminal Law, University of Pennsylvania Law Review, No 1,
cTp. 35.

9 Bya. R. E. Kohler /1936/: Ignorance or Mistake of Law as a Defense in Criminal Cases, Dickinson Law
Review, Ne 2, cTp. 115.

%0 p_C. Manson /1959/: Mistake as a Defense, Military Law Review, ctp. 70-71.

%! Byp. K. Kihl /2008/: Srafrecht. Allgemeiner Teil, Miinchen, cTp. 387.
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MOLUITO peneBaHTaH HeaocTaTak Ha MiaHy CBECTM KOf YUMHMOLA KOjU He 3Ha CTBApHO
CTarbe CTBApW MOTVPE W KPUMUHANHY BOJ/bY, YTKaHy Y cam rojam OBOr 06/MKa KPUBULIE,
Kao WM coumjanHO HeraTuMBaH cyd O AeNy KOju MpaTu YMWULL/bajHO OCTBapewe. Mnak,

OArOBOPHOCT 3a HEXAT OCTaje HeAVPHYTA aKo je YUMHIUMAL, CKPUBMO CBOje HesHarbe. %

1. CTBapHa 3ab/yaa y eHrneCKoM KpYBUYHOM MpaBy

CtBapHa 3abnyaa Ce y EHI/IeCKOj Mpakcy TpaguuUMOHaNHO cmaTtpana MocebHUM
BMAOM oAbpaHe Yy KPMBMYHOM MOCTYMKY, MaKo je y OAnyuu Koja je nocTana npecejaH y

0Boj MaTepuju (Morgan [1976])%°

CYZ 3aK/by4uno fa MorpeLlHa CBEeCT YYMHMOLA O HEKOj
KPUBMYHOMPABHO pefieBaHTHOj CTBapHOj OKOMIHOCTM M3BMHaBa yUYMHMOLA ako je 3abnyga
Takea fa MCK/bydyje NoTpebaH mens rea efieMeHT, Te Aa HWje pey 0 HEKAKBOM 3acebHOM
061Ky 0A6paHe, Beh O MPUMEHN ONLITUX KPUBMYHOMPaBHUX npuHumna.®** Ako je mens
rea nnue Hoeuuha, cTBapHa 3a6nyaa je weroBo Hanmuje.”®® CTBapHa 3a6nyga ce camo

YCNOBHO MOXe cmaTpatu ofbpaHoMm (Mako je ynoTpeba TakBe TepPMUHO/OTKje

%2 1. hokuh /20126/: CTBapHa 3a61ya y KpUBUYHOM Npasy, Y: KasHeHa peakuuja y Cpbuju. 2. geo, (yp. .
Wrwatosuh), beorpag, ctp. 266. MNMpema HeobMYHOM NpPeAnory jedHoOr aytopa CTBapHa 3abnypaa Tpeba ga
NMpou3BOAN AEjCTBO CaMo YKO/IMKO je YCnef e yYnmHunal, fOCneo U y npaeHy 3abnyay. Bug. S. P. Garvey
/2009/: When Should a Mistake of Fact Excuse?, Texas Tech Law Review, Ne 2, cTp. 359-382.

%3 Opnyka [loma nopoBa y OBOM CAyuajy MpefcTas/ba MOMasHN OCHOB 3a pasMaTparbe MuTarba CTBapHe
3abnyge y eHrleCKkoM KpUBMYHOM MpaBy. YuUuHWAal, /byT Ha CBOjy Cynpyry, nos3gao je Tpojuly CBOjuX
Koniera Ha /by6aBHM YMH Ca HOM, PEKaBLUM UM [a UTHOPWLLYY HeH OTMOP U Aa he ce OHa camo MpeTBapaTy ga
He npucTaje, NOLITO Ha Taj Ha4YMH MOCTVXKE CeKCyanHo 3a[0BO/LCTBO. ako cy ce cBa Tpojuua y MOCTynKy
npef Cy4oMm Mo3Basia Ha MHCTUTYT CTBapHe 3abnyae, oCyheHn Cy 3a CUNOBakE ,,jep HMjedHa pa3yMHa nopoTa
He 61 Morfia fa noeepyje y buxosy npudy.“ M. Molan, D. Lanser, D. Bloy /2000/: cTp. 273. /nak oanyka y
cnyyajy Morgan npefctas/ba NPeKPeTHULY Y Pas3Bojy yyerba 0 3a61yf4uM y eHrieckom npasy. Mpema common
law cuctemy Hopmu, 3abnyga MCK/bydyje noTpebaH CY6jeKTMBHWM €NeMEHT jeAUHO ako je pasyMHa
(reasonable). MehyTum, oM nopAosa je, U Nopes ocyne OKPUB/bEHUX, 3aY3€0 CTaB KOju je N0CTa0 OCHOBHM
npvHumn. 3a yBaxkaBajyhy cTBapHy 3a6/yAy AOBO/LHO je Aa je yYMHUnaL, MocTynao y MOWTEHOM, Na Yak u
Hepa3yMHOM, yBepeky [a He MOCTOjM KakBa OKOIHOCT KOja YMHW eNeMeHT KpuBWMYHOT dena. OBaj HELTo
HXN CTaHAapAd, KOju je mocTtao npaBw/o, TPMW U3y3eTaK KOA CEKCyasHUX [ennkaTa HakoH MOCiefHuX
3aKOHCKMX M3MeHa. lMpema 3akoHy u3 2003. rog. 3abnyga yyumHuoua Aa MmacvMBHWM Cy6jeKT npucTaje Ha
CeKCyalHM aKT UCK/byuyje KpMBULLY CaMO aKo je pasymMHO yTemerbeHa. M. Jefferson /2009/: ctp. 301.

%% A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 672.

%3 R. Heaton, C. de Than /2011/: cTp. 262.
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yo6uuajera), *°

jep Yy CYWTUHM nNpeAcTaB/ba Heycrnex TyXuoua Aa [OKaXKe Kako je
yuMHUMaL, MocTynao ca ogrosapajyhum o6numkom kpusuue.®® Kako npema onwTem
npasuiy Tyxunay Tpeba BaH pasyMHE CyMbe fAa [OKaKe CKPUB/LEHO MOHALLaHe
YU/HMOLQ, 0TMaga OCHOB 3a OCYAY aKO YYMHUAL, YKaXKe Ha JOKa3e KOju pasyMHO LOBOje Y
CyMHbY ONTYX6Y Y MOr/efy NocTojatba NoTpe6HOr 06amka kpuemLe.”*® Mpu Tome, TBpAHba
YUYMHMOLA [a HWje MMao UCMNpaBHY CBECT O HEKOj OKO/IHOCTM Koja ynasu y 6uhe KprBuUYHOr
fena Tpeba fa Gyae peanHo yTemesbeHa, Mako (hOpMasHOMPaBHO TepeT [oKasa Huje Ha
YUMHMOLY; TyXunal, je MpouecHM cybjeKT Koju Tpeba fa [LOKaxXe fa je yduHuniay
CKPUB/LEHO OCTBapKO Herpaso.

ako y eHrneckom KpvBUYHOM MpaBy He NMOCTOjM 3aKOHCKA Ae(hMHNLMjA UHCTUTYTA

cTBapHe 3a6nyge,

Koja 61 ofpefmna nojam oBe MpaBHe (hurype, npakca je passuna
yyere 0 [iBe BPCTe CTBapHe 3abnyfe Koje Cy jefHaKo MPUCYTHe U Yy eBPOKOHTUHEHTA/THO]
KPMBUYHONPABHO] MUC/KN; TO Cy CTBapHa 3abnyga 0 06jeKTMBHUM ob6enexjuma 6uha
(enemeHTUMa) KPUBMYHOT fena M CTBapHa 3abnyfa O uYMkbeHMuama 0f, KOjuX 3aBuUcK
nocTojate Hekor o06/MKa ofbpaHe Yy KPMBMYHOM NOCTYNKy. Mako je y oba cnydvaja
yumHunay, y 3abnyam o geny Kao gorahajy y 06jeKTMBHOj CTBAPHOCTM, OCHOBHA pas/ivKa je

y TOME LITO Ce KOf MNpBe BpCTe CTBapHe 3ab/iyAe YyumHWnal, Bapa Yy nornegy Heke

%6 Mpe cBera 360r YnkbeHMLE a Ce Ha NOCTOjarbe CTBapHe 3abNy/e No3uBa OKPUB/LEHU W HEroB GpaHmnaLl,.
W. R. LaFave, A. W. Scott /1986/: cTp. 406.

%7 p, C. Manson /1959/: cTp. 69; D. Ormerod /2011/: cTp. 330.

%8 E. R. Keedy /1908/: cTp. 86.

%° D. Ormerod /2011/: ctp. 331. MMojeguHM amMepuuKi Cy[0BM Cy MMaK CMOPaAUuHO CMaTpanu fa je
YUYuHMNaL, 1 popmMasHo 06aBe3saH Aa foKaxe nocTojame 3a6nyge. E. R. Keedy /1908/: cTp. 86.

%0 Ho, TakBa AetvHUUMja npeaBuheHa 3aKOHOM HUje HyxHa, MOLITO ce W 6e3 e MoXe mocTuhn McTy
pesyntat MPUMEHOM OMWTMX MNpaBuia O CY6jeKTUBHOM efeMeHTY KpPMBUYHOI fefia. Tako W Heka
€BPOKOHTMHEHTa/IHA 3aKOHO4aBCTBa HEMajy 0peAby O CTBapHOj 3abnyaun. To je cyyaj y KPpUBMYHOM NpaBy
®paHuycke, JepmeHuje, SleToHnje, Mongasuje, LLIBeacke UTA. e ce npaBuia o CTBapHOj 3abnyam nocpegHo
M3BOJE U3 3aKOHCKMX ofpefaba waM OMWTMX MNpaBuna O ymulsbajy u Hexaty. Hu KpuBWYHM 3aKOHMK
AycTpuje He npeasuha cTBapHy 3abnyfy o obenexjuma 6uha kpmsuuHor fena (Tatbildirrtum), anu ce fo
teHe AetmMHMLMje [oNa3u Ha WHAMPEKTaH HauuH, Tj. Tymayerwem 8 5. TOr 3aKOHMKa, Yy KOMe je ofpeheH
nojam ymuLibaja. HenocTtojare ycnosa 3a yMULLIbaj, Y CMUCY OACYCTBA CBECTW WM BO/be Y OLHOCY Ha
MaKap jefaH enemeHT 3aKOHCKOr 6uha, BOAM CTBapHOj 3abnyau. Bua. H. Fuchs /2002/: Osterreichisches
Strafrecht. Allgemeiner Teil I, Springer-Wien-New York, ctp. 109. MowWTOo je NPpeTXoAHO NUTake OLEHEHO
HeCnopHUM, 130CTano je u oaroeapajyhe npaBHO yobnmyaBarwe MHCTUTYTa CTBapHe 3abnyde 0 obenexjuma
6uha kpusmuHor pena. Minak, K3 Ayctpuje y § 8. n3pnumTo perynuvile Aejcteo 3abnyge 0 YnMteHUYHUM
MPeTnocTaBkaMa OCHOBA UCK/byYerba MPOTUBIMPaBHOCTY.
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UMHbEHNLIE OnKcaHe 6Uhem KpUBUYHOT aena, Tj. 3abnyaa ce OfHOCK Ha CTBapHWU CyncTpaTt
npeaBuieHOCTU Y 3aKOHY, [IOK Ce [pyra BpcTa CTBapHe 3ab/y/Ae OAHOCK Ha YMbEHNLE 0f
KOjUX 3aBMCU UCMYHEHOCT HEKOT OCHOBA OMpaBfarba, Tj. 3a6/yaa ce OAHOCK Ha CTBapHY

CyNCTPaT HEKOT 0CHOBA MCK/byuetba NpoTusnpasHocTy, ¥

2. CtBapHa 3abnyga o 6uhy KpMBUYHOT fena

CtBapHa 3abnyga o 6uhy KpMBMYHOT [iefia MOCTOjM Kafa yYMHUIaL Hema CBeCT, Uu
MMa NOrpeLUHy CBECT O HEeKOj CTBApHOj OKOMHOCTM Koja ynasn y 6uhe KpuBMYHOr fena.
He3Harbe KakBe UntbeHuLe cagpxaHe y buhy (HNp. Aa je HOBaL, KOjuU y4yuMHMNaL, CTaB/ba Y
ONTWLaj NaxKaH) Kao ¥ NorpeLLHa cBeCT 0 HEKOM 3aKOHCKOM 06enexjy (Hnp. noBsal, nLlasa
XVBOTa [Jpyror fioBuya Yy MOrPeLHOM YyBepewy fa nyua Ha [AuB/bad) WCKbYUYjY
ypauyHaBare 06jeKTMBHOr 6uha y YYMHMOYEB YMUMLL/baj, 6€3 063Mpa Ha CKPWB/LEHOCT
3a6nype. % CteapHa 3a61ya NpefCcTaB/ba OCHOB M3BUHEHA YUMHIOLA CaMO YKOMMKO je
TakBe Mpupofe fa ra crnpedyasa fa y OAHOCY Ha 00jeKTMBHa obenexja 6uha KpuvBUYHOT
fena qopmupa notpebaH o6anMK Kpueuue.*® YunHunal Koju ce Hanasu y CTBapHOj

3a6Myau He 3Ha LWITA paaW, Tj. HE 3HA Aa BPLIM KPUBMYHO O€/10, jep My HMje mnosHata

%1 Byp. 3. CTojaHoBKh /2014/: cTp. 187.

%2 1. hokuh /20126/: cTp. 269. MorpelHa CBECT YYMHMOLA Y OAHOCY Ha Makap W jefHy OKOMHOCT
npeasuheHy 6uhem KPUBMYHOT Aenia Hernpa ymuLlbaj y LenuHN. VICKbyYeH je cTora Hekakas ,,M0M0BUYHM
YMULL/BAj“ KOju 61 caMo AenrMMUMYHO 06yXBaTMO 3aKOHCKa obenexja fena. B. Kam6oscku /2006/: KasHeHo
npaso. OnwT gen, Ckonje, cTp. 431.

93 ). Dressler /2001/: cTp. 155. CnnuHo ofpelierse CTBapHe 3ab/yje cagpxaHo je y amepuukom Mogeny
KpuenuHor 3akoHuka. R. Singer /1987/: The Resurgence of Mens Rea: 11-Honest But Unreasonable Mistake
of Fact in Self Defense, Boston College Law Review, Ne 3, cTp. 502-503. o Kpaja 20. Beka roToBO No/0BUHA
0[] YKyMNHOT 6poja amepuykux gpxxasa 06/1MKoBana je ogpeabe o CTBapHOj 3abnyAu Mo y30py Ha peLuere u3
Mogena. Bua. D. Holley /1998/: The Influence of the Model Penal Code's Culpability Provisions on State
Legidatures: A Study of Lost Opportunities, Including Abolishing the Mistake of Fact Doctrine,
Southwestern University Law Review, Ne 2, cTp. 247. HajpaHuju 3BaHWYHU Cy4aj Y KOME Ce MOCTaBW/o
nuTake 3abnye y4mHuoLa o CTBapHUM OKONIHOCTMMa 6uha KpuuyHOr fena (ignorantia facti) 3a6enexeH je
noyeTkom 13. Beka (Cyd MMak HuWje yBaXKMO MOrpeLuHy cBecT yuuHuoua). E. R. Keedy /1908/: ctp. 78.
MHCTUTYT cTBapHe 3abnyae KakaB AgaHac NOCTOjU pasBMjeH je Hajnpe y ctepu pasMaTpara KpuBMLE KOf
KNacU4YHMX KPUBMYHUX Aena NPOTMB XMBOTa U Tena n umosnHe. O. E. Woodruff /1959/: Mistake of Fact as a
Defense, Dickinson Law Review, Ne 4, cTp. 320, 327.
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YnbeHnYHa nogsora Aena.”®* 3abnyaa ce MoXe OfHOCUTY Ha GUNO KOje KOHCTUTYTUBHO
o6enexje kpueuuHor aena.”*® Ctora, cTBapHa 3a61yaa 0 pari U3BPLLEHA, OKOMHOCTMA
[lena WK NocneauUmM UCK/bYYyje KpUBMLY YUYMHMOLA @Ko je Y OfHOCY Ha Te eneMeHTe
HenpaBa NpefBuieH CTeneH KPWBMLE KOjU MoApasymMeBa YYMHUOUEBY MCMPaBHY CBECT O
peneBaHTHUM umieHulama (the mental is fundamental).”®® OsakBo KpuBMUHOMpPaBHO
[1ejCTBO HUje YCNOB/LEHO Pa3yMHUM OMpaB/atbeM MOrpeLLHe CBECTW YuuHMoua (y cKnagy
ca TepMUHOMOTMjOM eBPOKOHTUHEHTaIHE Hayke KPWBMYHOT MpaBa 3a6nyga He mopa fJa

6yne HeoTknowMBa): ™’ 1 3a6nyaa Koja HUje pa3yMHO yTeMerbeHa (OTKMOHMBA 3a6/1yAa),

%% O6pHYT cAyyaj NpefcTaB/ba UHCTUTYT HEnoAO6HOr MOKyLUaja, Kaja YYWHWNAL, MOTpeliHo ApXu Aa
nomohy ogpeheHor cpeacTsa nam Ha ogpefleHoOM NPeaMeTY MOXKE M3BPLUUTU 4eN0. YNpaBo je 0Baj UHCTUTYT
n3y3eTaK Of MpaBuia fa MOrpeLlHa CBECT O PeieBaHTHOj CTBAPHOj OKO/IHOCTW YBEK M3BUHaBa YYMHMOLA.
Hnp. yunHunay, Koju og ApYyror nMua Kynyje HeKy CTBap MO 3HaTHO HWXKOj LieHW 0f, CTBapHe YBEPEH je Aa je
Ta CTBap npmbaB/beHa KPUBUYHMM [ie/IOM U CMaTpa Aa BpLUM KpMBUYHO feno npukpusana (handling stolen
goods). MehyTum, Ta MpeTnocTaBka je morpellHa. be3 063upa Ha Ty UnMkbeHULY, MpemMa pelleky 3aKoHa
KOjUM je perynucaHa martepuja Mokyluaja KpusmyHor gena (Criminal Attempts Act [1981]) oBa 3abnyga
fenyje Ha WTETy yumHuoua M oH he opfroeapatTi 3a (HenogobaH) MOKylaj MpuKpuBaka. PaHuje je
HeMOryhHOCT OCTBaperba GUTHUX 06enexja KpMBUYHOI Aena npeAcTaB/bana 046paHy y MaTepuju MOKyLLaja,
anm To BuLLe He BaxXu. A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 671.

%% Nopylue, cTBapHa 3abnyda 0 NpUMepa pay 06jeKTy pajre Huje peneBaHTHa ako Cy mpeameTy ucTor
KBaNuTeTa, Tj. UCMyHaBajy ycnoBe 3akoHckor onuca. D. Ormerod /2011/: cTp. 335. Tako, HeyBaxaBajyha je
3abnyga yuymHMoLUa KpUBMYHOT fena Kpahe Koju ogy3uma Tyhy CTBap y yBepeky fa OHa npunaga imuy A, a
3anpaBo cTBap je y cBojuHmn nuua b. A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp.
671.

%6 | . W. Myers /1965/: Reasonable Mistake of Age: A Needed Defense to Statutory Rape, Michigan Law
Review, Ne 1, cTp. 109.

%7 PazymHa je oHa 3a6/1y/a KOjy HU NPOCEYHO MaXK/bUB YOBEK He 61 MOrao Aa usberHe. [pyrum peunma, u
MPOCeYHO NaXK/bMB YOBEK 6U Yy AaToj cuTyaumju mcto noctynmo. E. R. Keedy /1908/: ctp. 84. CynpoTHO
npaswno, Npema Kome 3abnyaa mopa 6uTy pasymHa fa 61 npoussena AejcTBo, BXKWO je Y EHINECKO] Npakcu
CBe [0 CpefuHe cegaMaeceTux rogvHa npowsor Beka. A. Ashworth /2009/: cTp. 215. Hanuk Tome je u
NpaBuIo HacTano y paHunjoj npakcu amepuukux apxasa. O. E. Woodruff /1959/: cTp. 320. Mogen KpusuuHor
3aKOHMKa He YC/ioB/baBa U3BMHaBajyhe [ejCTBO CTBapHe 3ab/yde 3aXTEBOM pasyMHe Fpeluke y Mornegy
YMHEHMYHE MOJAJIOTE fena, OCMM YKO/MKO je 3aKOHOAaBal, Kao YC/M0B OArOBOPHOCTM NPeaBUAe0 Hexar, Wiaun
yak 6e3063upHocT. Bug. D. Holley /1998/: cTp. 233. Teopuu Mogena KpMBUYHOr 3aKOHMKA CY YaK MOLLN Of
peLuera Koje Nno3Hajy U Heke eBponcke 3emsbe (BKUA. 8§ 16. cTas 2. Hemaukor, 8 19. ctas 1. WwBajuapckor, 8 17.
CTaB 2. eCTOHCKOr, § 28. cTaB 2. nos/bekor KpyMBUYHOT 3aKOHMKA) npema Kome he yurHunal, ofroeapaty 3a
NakWwn 06/MK KPMBMYHOT Aena ako je 6Mo y 3abnyau fa je WCMyweHa Heka npusuneryjyha OkonHocT
(2.04[2]). R. G. Singer /2000/: cTp. 190.
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aKo MouuBa Ha McKpeHoM y6ehetby yunHuoua®™® y ncnpasHOCT 06jeKTMBHO MOCMATPaHo
HETaYHOI YMHEHWNYHOT CTara MpeAcTaB/ba OCHOB M3BMHbera. ™ Mpakca je y mojeanHnm
cnyyajeBnma cTBopunia u ogpeheHe usyseTke. Mpema common law npaswaumMa cTBapHa
3abnyfa y ofHocy Ha ofpeheHn Kpyr KpuBMYHMX fefna yBeK Mopa OWUTU HEeOoTK/IoHhUBa
(pasymHa).’®® Tunuuan je npumep KpuBnuHO fAeno AsobpauHocTu (bigamy). Wako y
cnyyajy Morgan [om nopgosa Huje 3ay3e0 W3pUUMT W ayTOpUTaTMBAH CTaB fJa ce
MOrpeLLHO YBEpewe 0 CMPTU CYMNPYXHUKa cMaTpa 046paHOM 3a ABOOGPAYHOCT CaMo aKo je
3abnyfa pasymHa, TO je Y4nreHo y Bodehem cnydajy y 0BOj MaTepuju joLl Kpajem 19. Beka
(cnyyaj Tolson [1889]).1%" Hosuja npakca MNak YMHM yCTynmak MOAEpPHOM MPUCTYMY U
cmaTpa Aa U y OAHOCY Ha OBO [eno 3abnyga He mopa fa 6yae HeoTKNOHMUBa. Buiin
3axTeBu y nornegy (He)CKpMB/LEHOCTU 3abnyde Mory GuUTK onpaBfaHu jeAuHO Y chepu
[lennkata koju cnagajy y mala prohibita.**%

HecnopHo je da y OAHOCY Ha HEXaTHO KpMBUYHO [eno 3abnyaa Tpeba aga byge
pa3yMHO onpaBAaHa (HEOTKOHMBA) Aa 6V UCK/bYUMna CBaKy KpMBULY yYmHMoua. MpeLuka

y Cno3Haju Koja Huje pasymHO onpaBgaHa (OTKNOHMBa 3abnyda) je ynpaBo OHa KOjy

%8 Yyuuunay, Tpeba 3ancTa [a Bepyje y OKOMHOCTM Koje Cy Mnak 06jeKTMBHO Apyrauuje. Ctora je
nneoHasam pehn UCKpeHa 3abnyaa, jep ako yumHunaL, He Bepyje UCKPeHO Yy oapeheHe YnkbeHuLEe, OHAa Ce OH
1 He Hanasu y 3abnyau. E. R. Keedy /1908/: cTp. 84.

%° D. Ormerod /2011/: cTp. 331. MocTojare 3a61y/e N3BOAN Ce M3 CBIX PaCMONOXMBIX JOKA3HINX CPeCTaBa
N 0BAE HWje [OBO/bHA MCK/BYUYMBO TBPAHbA YYMHMOLA [a HMje MMao MCMpaBHY CBECT O GUTHWM CTBApHUM
okonHocTuMma. E. R. Keedy /1908/: cTp. 82. Jow je BnekctoH y Apyroj nonosuHu 18. Beka TBPAMO fa je
3abnypa ,,fedekT Bo/be™ 1 Aa Kaj rof noctoju 3abnysa He NnocToju nogynapare n3Mehy gena u Bosbe Koje je
HEOMX0AHO 3a MOCTojarbe AenuKTa. YMHM ce fa je HeroB CTaB 61O Aa CBaka CTBapHa 3abnyda WUCK/byuyje
noctojare gena. Bua. R. Singer /1987/: cTp. 461. 3abenexeHo je aa je jow Apuctoten TBpamo (Hukomaxosa
eTVKa) Aa NocTynake y CTBapHOj 3abnyan NpeAcTaB/ba HEBO/LHO MOHallawe. Bua. J. Hall /1957/: Ignorance
and Mistake in Criminal Law, Indiana Law Journal, Ne 1, cTp. 4.

10% CanyHo Baku 1 3a paHmjy npakcy amepuyknx apxasa. O. E. Woodruff /1959/: cTp. 323.

1001 Cynpyra Kojy je Myx HanycTiO Huje Yyna 0 HeMy HUKaKBe BECTM FOTOBO LIECT FoAuHa 1 cMaTpajyhu aa
je OH HacTpafao u jJa je mocTana y4oBuUa, ydana ce 3a Apyror YoBeka. Mlako ce teH My>XX M0jaBMO HeKMX
[leceT MeceLM HaKOH Tora, cynpyra je ocnoboheHa onTyxx6e 3a 4BO6PAYHOCT, jep je umana pasymMHOr OCHOBa
[ia MoBepyje y HeroBy CMpT, MOLUTO joj je HheroB cTapuju 6pat jaBuo Aa je HeH MY>XX HECTA0 Y MOpY Ha nyTy
3a CAA. M. Molan, D. Lanser, D. Bloy /2000/: ctp. 274. Jow paHuje y amepuykoj npakcy (cnyyaj Mash
[1844]) 3ay3eT je cTaB Aa HW pa3ymHa 3abnyga y 04HOCY Ha CMPT CYNpPY>KHMKa He mpeAcTaB/ba OCHOB 3a
ocnobahajyhy npecyay no onTy»6u 3a gobpayvHocT. J. Hall /1957/: cTp. 30.

1992 1y Ormerod /2011/: cTp. 332.
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BPUK/LMB YOBEK He 61 Hanpasmo, 1 koja noTephyje Hexar.'®® Takohe, HeaBOCMUMCAEHO je
npaBu/Io, Kao LWTO je Beh HaMmOMeHyTO, Aa y OAHOCY Ha efleMeHT Henpaga Yy nornegy Kora
Bakn strict liability HM HeoTknowMBa cTBapHa 3abnyga He ocnobaha y4dmHuoua
ogrosopHocTi.’® To je peluewe UBPCTO YCTAHOB/LEHO GapeM Kada Cy Yy NuUTawy
ceKcyanHu AennKTy jo y npaken u3 19. Beka.'® Mnak, norpetuHo je pehu ga je cTeapHa
3abnyfa mpeneBaHTHa y ofHocy Ha strict liability offence, jep n Kog TakBUX KPMBUYHMX
Aena nojeanHn enemMeHTV HemnpaBa 3axTeBajy CYOjeKTMBHM OAHOC YyumHmoua oapeheHor
KBa/iMTeTa. Tako je y OHOCY Ha KPMBMYHO A0 CMI0Baka Nnua Koje Huje HaspLumno 13
rogvHa notpe6aH 06K KpMBULE Y OAHOCY Ha NPUHYAHY 06/bY6Y, anv NorpeLwlHa CBecT 0
y3pacTy MacyBHOr Cy6jeKTa je KPpYBMYHOMPABHO MpenieBaHTHa, MOLITO Ce y O4HOCY Ha Ty

OKOJHOCT He 3axTeBa ckpuerbeHocT. 0%

3. CTBapHa 3a6/1yaa 0 UMHbeHULLAMa Off KOjMX 3aBUCK MOCTOjaHe HEKOr 06/IMKa
oi6paHe y KPMBUYHOM MOCTYMKY

[lpyra BpcTa CTBapHe 3a6ny/e je 3a6nyaa 0 YMHbEHUYHIM MPETNnocTaBKaMa 0CHOBa
onpaBfarba. YunHual, Ty NOrpeLlHo cmMaTpa fia NocToju Heka CTBapHa OKOJTHOCT Koja 6u,

fa je 3aucTa mocTojana, uMHWNa Aeno Ao3someHuM.’™’ Y Tom cnyuajy, 06jekTuBHe

1003 3. McEwan, St. J. Robilliard /1981/: ctp. 285; M. Jefferson /2009/: cTp. 301. Y cnyuajy nuLLetba XnBoTa
u3 rpybor Hexara (gross negligence manslaughter) yak 1 HepasymHa rpeLuka MoXke M3BUHUTK YUMHUOLA aKo
nopoTa He 3aKk/byun Aa je 3a6yaa 6una rpybo HepasymHa. D. Ormerod /2011/: cTp. 331-332.

1004 3, Hall /1957/: cTp. 11; M. Jefferson /2009/: cTp. 296; R. Card /2010/: cTp. 129. Y npakch amMepuuKmx
Cyao0Ba, npe cBera y apxasn KannhopHuju, npuxeaTa ce UCKpeHa 1 pasymMHa 3abnyaa y 0fjHOCY Ha y3pacT
MacuBHOI CybjeKTa Kao M3BMHaBajyhu pasfor, Tako fja yyumHunal, Moxke m3behu ocygy 3a statutory rape
(obmpyba ca getetom). R. Cavallaro /1996/: A Big Mistake: Eroding the Defense of Mistake of Fact About
Consent in Rape, The Journal of Criminal Law & Criminology, Ne 3, cTtp. 816. N Mogen KpusuyHor
3aKOHMKa pasymMHy 3ab1yfy Y O[HOCY Ha rofyHe CTapoCT NacuBHOT Cy6jeKTa 0BOI KPUBWMYHOL [ena cMartpa
peneBaHTHNM OCHOBOM MCK/by4etba MOCTOjaa KPUBMYHOT Aena, Mako npema npaBuanMa CTapor eHr/eckor
common law-a ,06poBo/bHA 06/bY6a HMje cMaTpaHa KpUBUYHUM fefnioM, 6e3 063upa Ha y3pacT nmua ca Kojum
ce CTyna y cekcyanHu ogHoc. L. W. Myers/1965/: ctp. 107, 109.

1005 R, Singer /1987/: cTp. 469.

10% D, Ormerod, K. Laird /2015/: cTp. 376.

1007 CreapHy 3a6nyay 0 pasnossMa MCK/byuyeka MpOTMBMPABHOCTM Tpeba PasfvKoBaTU Off WHANPEKTHE
npasHe 3abnyge. MNpBa NOCTOjM Kafja YYWHWMIAL, MOrpewwHo cmaTtpa fa Cy WCNyrweHe UWHEeHWYHE
MPEeTNOCTaBKe je4HOr 3aKOHOM MPU3HATOr OCHOBA OMpaBfara, AOK je 0 APYroj pey ako YYMHWUNAL, TPELLKOM
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MPeTnocTaBKe HEKOr OCHOBa OnpaBAaka HUCY WUCMYyHEHe ann CybjeKTUBHE jecy, Tj.
YUMHMNAL, MOrPeLHo ApxXu fda ce Kpehe y OKBMPY HEKOr pasfiora Koju 6u UCK/bY4Yno
MPOTMBMNPABHOCT HEroBOI MOHallawa. TPaguUMOHAHO Ce Y MpaKCK eHrneckux Cyfosa
3axTeBa fa 3abnyfa 0 YMkbeHMLaMa Of KOjuX 3aBMCY NOCTOjakbe HEKOr OCHOBA UCK/byYetba
MPOTVBMPABHOCTYW (OCHOBA OMpaBAarba) Mopa 61MTK pasymHa.’*®® Tunuuan npumep 3a oy
[Ipyry BPCTY CTBapHe 3a6Ny/e je T3B. NyTaTUBHa Hy)Ha og6paHa. ' Yunnunay, norpeluHo
nosasv of Tora fa je HanagHyT, Mako Hanag 06jeKTMBHO He MOCTOjU WU CBOje MOHallakbe
yCMepaBa Ka NMoBpeay Hekor npasa ,,Hanagada”.’*° Mpakca je cBe 40 ocamaeceTUx rognHa
NpoLIOr BeKa 3a MOTBpAY W3BMHaBajyher AejcTBa CTBapHe 3abnyfe y TakBOM Cryuyajy
JeQHOAYLHO WMHCUCTMpasia Ha 3axTeBy pasyMHO OnpaBhaHOr MOrpewHor YyBepeka
YUYMHMOLA [a je CTBapHO HanagHyT. Oanyka y cnyyajy Morgan npema Kojoj 1 3abnyaa Koja
HWje pasyMHO yTemesbeHa M3BMHaBa YUMHMOYEBO MOHALlarwe (LUTO je MOCTaslo OCHOBHO
npaBuo0), OAHOCK Ce Ha CTBapHY 3abnyay O efleMEeHTUMA 3aKOHCKOI Onmca KpuMBUYHOT
Jena n He [oTu4ye NpobnemMaTMKy OCHOBa oOnpaBfara. 300r TOra je KpMBMYHOMPaBHO
[€ejCTBO CTBapHe 3abnyfe 3aBMUCWO Of TOra Aa /in ce MorpewlHa CBeCT YYMHMOLA O4HOCH
Ha YMbeHMLY Koja je onucaHa 6uheM KpMBUYHOT fena WAN Ha UYMHeHULY Of unjer
nocTojatba 3aBMCK MPUMeHa Hekor ocHoBa onpasaatba.’® Hosuja npakca je, 6apem kaga

je pey o0 ofpeheHMM OCHOBMMA UCK/bydera NPOTUBMNPABHOCTU (HY>KHa 0fbpaHa), unak c

cmaTpa fAa MocTOjM OCHOB UCK/by4YeHa MPOTMBMPABHOCTU KOjW MPaBO Yy CTBapy He MO3Haje, WaW y CBOjY
KOPUCT NpOLUMpYje rpaHuLe HEKOT Bakeher 0CHOBa OMnpaBatba.

1008 b, A. Stroud /1914/: cTp. 32; R. Heaton, C. de Than /2011/: cTp. 267.

1009y eBPOKOHTUHEHTaHO]j HayLj! KPUBWMYHOF MpaBa WUCTWYe Ce Ja Y Cyuajy YMULL/bEHOr Hanaga Tpeb6a
UCNUTaTK jecy N UCMyHEeHe CBe OCTane NPEeTNoCTaBKe MHCTUTYTA HY)KHe ogbpaHe, Aa /in je oabpaHa 6una
HeOMxoAHO noTpebHa 3a oAbujarbe Hamaga, Aa M Cce yuuHunay, y ogpeheHMMm cnydajeBuMa KpeTao y
COUMjaIHO-eTUYKNM TpaHMLUaMa HyXXHe ogbpaHe uta. OBO ce o6pasnaxe TUME LITO 6U y CynpoTHOM Y
3abnyan genyjyhu yumHunay, MmMao BuLLIE NPaBa Of OHOT KOju Ce 3a1CTa Halasun y CuTyaumju Hy)kHe oabpaHe.
K. Kuhl /2008/: cTp. 413-414.

191 MpymeHa cTBapHe 3a6/1y/je He CaMo Y 0AHOCY Ha eNleMeHTe Kojii KOHCTUTYWLLY Mojam HeKor AenvkTa, Beh
1y OHOCY Ha OKOJTHOCTU Koje 61 fa Cy 3ancTa MocTojasie YNHUIE AeN0 AO3BO/bEHMM, MO3HATA j€ Y EHINIECKO]
CYCKOj npakcy joll Ha noyeTky 17. Beka. YumHuoua je ycpef Hohu npobyauna 6yka y HeroBoMm CTaHy.
MomMucamBLUM Aa Hanafa NPOBa/IHMKA MOCEKAao je MayeM mpujaTesba CBOT CAyre, KOjU ra je Mo3eao y CTaH
cBor rocnofapa. Cyg je yurHuoua ocnoboamo ontyxobe 3a y6UCTBO, jep je Lefl0 YUMHUO Y HE3HakYy CTBapHUX
OKOJ/THOCTY KOje Cy Hermpane heros yMULL/baj. Vinak, Ha caMmOM MOYETKY je jaCHO UCTaKHYTO fa 3abnyga y
0BaKBMM C/ly4yajeBMMa Mopa 6uTy bona fide n pasymHa. J. Hall /1957/: cTp. 4-6.

1911 i Ormerod /2011/: cTp. 333.
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NpaBoM M3bpucana OBy pasnnKy, Tako da ce W 3abnyaa Koja Huje pasymHO orpasjaHa
cmatpa penesaHTHoM. ®2 Mpakca 1nak HUje y NOTNYHOCTU YjeHayeHa, jep ce Y 04HOCY Ha
Heke OCHOBE onpas/atba (HMP. MPUHYAY) 3axTeBajy CTPOXM YCIoBK; 3a6ay/aa npema cTaBy
CyAcCKe npakce Mopa 6uTM pasymHa.’®™ Vako je Teopujcku Texxe GpaHMTM CTaB da w

CTBapHa 3a61y/ja 0 pa3no3vMa OnpaBAatba Hermpa ymuLLsbaj, "

HeCrnopHO je Aa yunHunal
cmaTpa [ja ce He CynpoTCTaB/ba 3axTeBMMa NPaBHOI NMOPETKa, jep CBOje MoHallawe 360r
MorpeLUHe CBECTM O CTBAPHUM YMHbeHMLIAMa CMaTpa 403BO/bEHMM, Tako fa My HefocTaje
CybjeKTMBHa YCMepeHOCT Koja je KapaKTepucTMyHa 3a YMWUW/baj W OTBOPEHO

HenpwujaTesbCTBO Npema Tyhum fobprma.

Ogemvak 5. MpaBHa 3a6nyaa (mistake of law)

MpaBHa 3a6nyfa nogpasymMeBa HeMocTojale CBECTU O TOME Ja Ce YMHU KPUBUYHO
[1eM10, OJHOCHO /13 Ce Mpeay3¥Ma NpaBoM 3a6patbeHo MoHatuarbe.®° Yunnunal, ce Hanasu
y NMpaBHOj 3a6/1yAn ako He 3Ha fa paft0oM KOojy npeaysvmMa BpLUnv KPUBUYHO Aefo, 04HOCHO
He 3Ha [a je HEeroBO MoHallake MPOTMBHO 3axTeBMMa npaBHOr nopetka. OH je cBeCTaH
CBMX CTBapPHMX OKO/IHOCTWU CBOTr fefna, an My HefocTaje CBeCT 0 NPOTUBMNPABHOCTKU. TO je
T3B. AMpPeKTHa npasHa 3abnypa. MNMpasHa 3ab1yga NOCTOjM He caMO OH/A Kaja Ce YoriTe He
no3Haje npasHa HopMa, Beh 1 y cnyyajy HheHor NorpewHor Tymadera, Kaga y4mHunal, 3Ha
3a MNOCTOjake HOPMe, &/ je MOrpewwHo cxBaTa M cMaTpa ja OHa He 0byxBaTa Heroso
noHaluawe. Ho, 1 y jedHOM 1 y APYroM Cnydajy YYMHWnaL, Huje cBecTaH 3abpareHOCTU

fena koje unHn.'®® MpasHa 3a6nyga he nocTojaTv M OHAA Kaja YuWHWnaL 3Ha fAa je

1012 Cnyuaj Martin (Anthony) [2002]. A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp.
676.

83 Yo, cTp. 675; D. Ormerod /2011/: cTp. 335. EBeHTyanHO 03aKOmere HaupTta KpuBMUHOT 3aKOHMKa
n3bpucano 6u oy pas3nuky. R. Card /2010/: cTp. 136.

1014 paznor Tome Tpeba TPAXNTM Y UMHEHULA LITO je YYMHWUAAL, KOj1 MUCAN Aa ce Kpehe y OKBMPY OCHOBa
onpasfara MnaK CBeCcTaH CBUX OKO/IHOCTW M3 3aKOHCKOI Onuca Aena v BO/bHO Ce O4HOCK Npema pesynrarty
CBOr MoHalWawa. Y HeMaykoj LOKTPUHWM Ce OKO TOr MuTara Passuio BULLE CYMPOTCTaB/bEHWX CXBaTarba.
Bug. N. hoknh /2012b/: cTp. 285-287.

1015 3 CrojaHosuh /2014/: cTp. 191.

1016 3 Crojarosuh /2012al: cTp. 148.
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oApefeHo MoHaLLake KPUBMYHO [0, an MOTPeLLHO APKK Aa Heka nocTojeha OKOMHOCT
NpeAcTas/ba OCHOB 3@ WCK/bY4Yere MPOTUBMPABHOCTM WM MOTPELHO  MpoLekbyje
MoCTojarbe NpaBHUX YC/I0Ba 3a NPUMEHY HEKOT 0/} TUX OCHOBA (MPOLLIMPYje HeroBo [ejcTBo
y csojy kopuct).™ Pagn ce o TOMe fa je YuYMHWNAL, Kao pasfor WCK/bydera
NPOTMBMPABHOCTY Y360 HELUTO LUTO HEMA TaKBO 3Hauee, LUTO Of NPaBHOr MOPeTKa Huje
MPU3HATO Kao Pasnor UCK/byuera npotmsnpasHocTn.'®® To je T3B. MHAMpeKTHa npasHa
3a6nyga.

C 0631pOM Ha TO [ja KPUBMYHO [IENI0 YMHU jeAUHCTBO 06jEKTUBHOI Herpasa W
KPVBULIE Ka0 Cy6jeKTUBHOT efleMeHTa, CaMo NPOY3POKOBarbe Hernpasa Koje Ce YUUHIOLY He
MOXe CYBjEKTMBHO ypadyHaTu (ynucaTu y rpex) Huje [0BO/bLHO 3a MPEKOP M HacTynake
KpVBMYHOMNPaBHE KaXXwMBOCTU. peMa cxBaTawy Koje je nmoctano Bnagajyhe y MofepHoj
eBPOKOHTUHEHTA/THO] HayLi KPUBMYHOT Mpasa, 3a NOCTOojarbe KPUBMLIE TPaXKM Ce U CBECT O
npotvenpasHocT.’%®  YumHunay Koju HUKaKo Huje Morao fJa 3Ha 3a (MpasHy)
3a6parbeHOCT CBOra /Jena He MocTyna CKPUB/BLEHO. [pyrM peunma, HEOTK/OHMBA NpaBHa
3a6nyfa uckibydyje Kpueuuy.'®' Takso jegHO peluerse je y Cknady ca MpUHLMMOM
NHAMBUAYaNHE CY6jeKTUBHE OArOBOPHOCTM U 3axTeBMMa npasHe gpxase.’°? Ho,

aHI10CAKCOHCKO KPMBMYHO NPaBO Yy 0BOj MATEPUjV M0Ma3n 0f, CyNPOTHOT peLlerba.

917V npumepy 13 Hemauke CyfcKe Npakce yuMHWnaL, je ynoTpe6oM cune NpuMopao AyXHUKa fa My BpaTi
ayr, mucnehu ga 360r Tora LUTO MMa HECMOPHO MOTPaXMBatbe, HEroBO MOHaLLae NpeacTas/ba A03BOSbEHY
camonomoh. G. Arzt /1976/: Ignorance or Mistake of Law, The American Journal of Comparative Law, Ne 4,
CTp. 663-664.

1018 £ Bagi¢ /1986/: cTp. 301.

1919 11 y enrneckoj nuTepaTypw je npenosHata pasnvka uamehy aupektHe (direct) u nHampekTHe (collateral)
npasHe 3a6nyge. Bug. E. R. Keedy /1908/: ctp. 90; P. Brett /1965/: Mistake of Law as a Criminal Defence,
Melbourne University Law Review, Ne 2, cTp. 186.

1020 CgecT 0 MPOTMBMPABHOCTM je Y HEMAuKOj HayLy nocTana Kiby4HU eneMeHT HOpMaTMBHO oppeheHe
KpVBULE, HEHO LEHTPanHO obenexje. Jow je BUHAMHI y CBECTU O KpLUewy HOpMe BWAEO jefAMHWU Mpasu
enemeHT Kpusuue. M. Hosoceney, /19856/: cTp. 73. Buwe o csectu 0 npoTmsnpasHocTu Bug. H. Oenvh
/20086/: CBeCT 0 NPOTUBMPABHOCTY KA0 KOHCTUTYTUBHU e/leMeHT Kpusuue, AHanu MpasHor (hakynTeTa y
Beorpagy, Ne 2, Beorpag, cTp. 161-179.

1921 Mopena Ha OTKNOKWMBY U HEOTK/OMBY 3a6/1yly HacTana je joLu y KaHOHCKOM npasy. G. Arzt /1976/: cTp.
646.

1922 11, Bokuh /2008/: MpaBHa 3abnyga, y: CTawe KpuMuHanuTeTa y Cpbuju v npasHa cpeacTsa
pearosata. 2. feo, (yp. h. Urwatoswuh), beorpag, cTp. 231.
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1. MpaBHa 3ab1yaa y eHr1eCKoMm KpUBMYHOM rpaBy

Common law HadyenHo npasHy 3a6nyay'%? He cmaTpa OCHOBOM MCK/byuetba

kpueuLe,'%* 3a pasnuky on cTBapHe 3ab/yde Koja Mo NpaBuay Hervpa Cy6jeKTMBHM

eneMeHT KkpuBuuHor fgena.’®® OBako MOjeAHOCTAB/bEH OCHOBHU  MPUHLMA O
KPUBMYHOMPABHOM [ejCTBY CTBapHe W MpaBHe 3ab/yfe je [aBHO HAcTao W 3a0AeHYT je Yy
(hopMynaumjy Koja Ha NnaTMHCKOM rfiacu: ignorantio juris non excusat, ignorantia facti
excusat.'”® C 063MpoM Ha TakaB KpPWBMUYHOMPABHM 3Hauaj NpaBHe 3abnyge He uyaw
YMkbeHMLA [a Ce OBOM WHCTUTYTY, KOjU Y €BPOKOHTUHEHTA/IHO] IUTepaTypu Uma BaXXHO
MecTo (HapouMTO HaKOH MpofOopa HOPMATUBHOI Yyera O CYOjeKTVBHOM €efeMEHTY
KPVMBMYHOI Jenia) Yy aHr10CakCOHCKO] Teopuju He npuAaje npesuLle 3Havaja. Y cknagy ca
BoAehM NPUCTYNOM Yy aHI0CaKCOHCKOM KPUBWYHOM MpaBy, YYUHMOLA KOjU CKPUBIHEHO
OCTBapW efileMeHTe Henpasa noraha couunjaHO-eTUUKN NPEKOP Y HeratueaH Cyg O feny,
YNpPKOC TOME LUTO je MMao pasyMHOr OCHOBa [a NoBepyje Kako Ce CBOjUM MOHaLLaweM He
CyKob6/baBa Ca 3axTeBMMa MpaBHOr nopeTtka. [lonasn ce of uieje fa He3Hawe He 3Hauu

HeBuMHocT, Beh rpex.'®’ TakBo NpaBHO peLLerbe je AY6OKO YKOPEHEHO Y aHII0CAKCOHCKO]

1923 CynpoTHa cuTyaumja y 0aHOCY Ha NpaBHy 3a6yAy je T3B. NYTaTUBHM AENVKT, Kafa YUMHUAAL, NOTPELLHO
cMaTpa ja je noHallatbe Koje npefy3uma npaBom 3abparbeHo. Taka NyTaTUBHU AENUKT je HEKaXKHUB.

1024 3, M. Scheb, J. M. Scheb 11 /2012/: cTp. 413. To je 61N0 1 peLLetbe eBPOMCKNX 3eMasba Y Nepuody Kaja je
y AOKTPUHW 610 Bnagajyhe ncmxonoLwko ogpehusare KpmsuLe. MNpema NcrxonowKkuM Teopujama, Kpysnua
(BMHOCT) npefcTaB/ba CY6jeKTUBHU (NCUXMYKM) OAHOC YUMHKOLLA NPpemMa CBOM [eNy, KOju ce UCMos/baBa Kpo3
CBECT U BO/bY, Tj. ,,TO je penauuja n3mehy ncuxe yumHWoOLA U NPOTVBMPaBHE MOCMeAMLE KOjy NO3UTUBHO
npaBo cmaTpa KaxwneoMm.“ A. Makneuos /1933/: HopmaTuBHa Teopuja BUHOCTU Y KPUBUYHOM MpaBy, ApXuB
3a npasHe W ApywTBeHe Hayke, Ne 1-2, beorpag, cTp. 5. KpmBuua ce, y CTBapu, CBOAM Ha [Ba efeMeHTa,
YMULL/bAj U HeXaT, 0K je CBECT 0 3abpareHOCTM fAena MOTNYHO MpeneBaHTHa 3a heHO NOCTOjakbe.

1925 \W. R. LaFave, A. W. Scott /1986/: cTp. 406.

1026 O, E. Woodruff /1959/: cTp. 319. Taksa hopMynauuja 3anucana je jow y Aurectama. Bug. E. R. Keedy
/1908/: cTp. 77. Nako je HenopderbeHO MULLbEHE fa je npaBwo ignorantia legis non excusat BaXuio y
PUMCKOM MpaBy, Mate je MO3HATO [a NpaBMI0 HUje MMano anconyTHY MPUMEHY; OHO Huje BaXKWo 3a CBa
LA U OAHOCKIIO Ce UCK/bYYMBO Ha 061acT rpahaHckor npasa. Bua. S. L. Davies /1998/: The Jurisprudence
of Willfulness: An Evolving Theory of Excusable Ignorance, Duke Law Review, Ne 3, cTp. 350. 3acnyre 3a
OTKpVBatbe OBE UCTUHE MPUMagajy No3HaTOM HEMAYKOM TeopeTu4apy KpMBWMYHOT npaBa buHauHry. Bug. P.
K. Ryu, H. Silving /1957/: Error Juris. A Comparative Study, The University of Chicago Law Review, Ne 3,
CTp. 425.

1927 b Matthews /1983/: Ignorance of the Law is no Excuse?, Legal Studies, Ne 2, cTp. 174.
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jypucnpyAeHLmju, a YBpCTO je yCTaHOB/LEHO jowu noyeTkom 13. Beka.'®® [MpasHa 3a6nysa
He M3BMHbaBa Yak HM OHOI YYMHMOLA KOMe je 6110 rotoBo Hemoryhe aa 3Ha Aa npegysmma
MPOTUBMPABHO MOHALLAHE, jep Ce CBECT O MPOTUBMPABHOCTM He CMaTpa KOHCTUTYTUBHUM
CacTojKoM y CTPYKTypu mens rea enementa.’%° Tako je y nosHaTom npumepy 13 paHuje
npakce (cnydyaj Bailey [1800]) yunHunay, ocyheH 3a LenMKT Koju je npefsuheH 3aKOHOM
KOju je YCBOjeH M CTYMMWO je Ha CHary y Bpeme Kaja je yuvmHunay Kao nomopai, 61o BaH
KOMHa W [eno je YYMHMO 3a Bpeme [MyTOBaka, He 3Hajyhu fa je OHO YyonwTe
NHKPUMWUHNCAHO, LUTO HUKAKO HUje HU Morao Aa 3Ha.’®® Yak ce HM HecKpuB/beHa npaBHa
3abnyfa y Kojoj ce yumHunaw, Hawao 360r norpeLsHor npaBHOr caBeTa CTPYYHOr finua uam
opraHa (agBokar, nosuuajal) He cMaTpa OCHOBOM 3a W3BMHEHE yumHuoua (Beh moxe

yTULATY Ha 6naxe Kaxasare).'%! Tako je y jegHom cayuajy (Arrowsmith [1974]) cyg

1028 R, E. Kohler /1936/: cTp. 114; J. Dressler /2001/: cTp. 165.

1029 R, Heaton, C. de Than /2011/: cTp. 269. HopMaTVBHO CXBaTarwe KPUBWLE Y EBPOKOHTUHEHTaTHOM
KPMBUYHOM NpaBy nonasv of Tora fa ce CBeCT O MPOTUBNPAaBHOCTM cMarpa 3acebHWM efneMeHTOM Yy
CTPYKTYpU KpuBuue. Mpema Bnafajyhem cxBaTtamby, 3a KpUBULY Ce He TpaKm CBECT O TOMe [a je NoHallawe
npeaBuheHO y 3aKOHY Kao KPUBMYHO [en0, [0BO/bHA je CBECT O 3abparbeHOCTW fena MpaBHUM HOpMama.
Crora, CBECT 0 acouMjaIHOM KapaKTepy [Aena, HeroBoj ApYLUTBEHOj MM MOPa/HOj HeAOMYLLUTEHOCTH, aKo
Huje npaheHa cBelwhy O NpaBHOj 3abpateHOCTW, Hehe 3aCHOBATU KPMBULLY, OAHOCHO He MOpa UCK/bYUUTK
MoryhHOCT nocTojara npasHe 3abnyae. Bug. 3. CtojaHosuh /2014/: cTp. 191.

1030 "Hall, S. J. Seligman /1941/: Mistake of Law and Mens Rea, The University of Chicago Law Review, Ne
4, cTp. 657; D. Ormerod /2011/: cTp. 141-142. Cyp je unak y 0BOM CAy4ajy Npeasioxuo KpyHu ga noMmunyje
yuuHuoua. Bug. M. Jefferson /2009/: cTp. 292. Cse foHeAaBHO, NpUHYAHA 06/by6a KOjy YUMHU MYX npema
CBOjOj CYrNpy3u ca KOjoM >XUBW y BpayHoj 3ajeHULM HMje ce cMaTpaia KPUBUYHUM [1efIoM CunoBamwa. HakoH
jeaHe opnyke [loma flopAoBa YKMHYTO je TO CTapo common law npasuo, Tako fa cafa cynmpyra yXwBa
jeaHaKy 3aWTuUTy Kao 1 6o Koje Apyro nuue. Mnak, nowTo je CynpoTHO MPaBuio AYro BaXW/O0 Y Npakcu
eHrIeCKMX cyfoBa, Huje 610 Manm 6poj cnyyajeBa y Kojuma Cy Ce MYXEBM, KOjU HUCY 3HAN 33 YYUHEHY
M3MeHy, y3any[ no3veaau Ha MHCTUTYT MNpasBHe 3ab/y/ie HaKoH ONTyX6e 3a cunosare cynpyre. R. Heaton,
C. de Than /2011/: cTp. 2609.

1031 R, E. Kohler /1936/: cTp. 116; P. Brett /1965/: cTp. 188; R. Card /2010/: ctp. 110; A. P. Simester, J. R.
Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 680. MnaK, 3akoHOAaBal, MOXe YUYMHUTW M3y3eTaK U
npeAsuaeTV ofbpaHy 3a yumHMoLUa Y Cryyajy Aa Ce ocnarba Ha MpaBHU CaBeT HEeKOr 3BaHWYHOr opraHa. M.
Jefferson /2009/: cTp. 294. Y amepuukoj npakcu je Bnafajyhu ctaB (TakBO pellere cafpxu u Mogen
KpvBMYHOTr 3aKOHMKA) fa pa3yMHO OCfarbakbe Ha MOrpellaH NpaBHW CTaB, MULL/BbEHE WM CAaBET vua Uw
opraHa Koju je 3BaHMYHO OArOBOPaH 3a Tymauere UM NpUMeHy npasa ocnobaha yumHUOLA CBaKe KPUBMLIE.
G. Williams /1989/: The Draft Code and Reliance Upon Official Statements, Legal Studies, No 2, cTp. 184.
Anu, noknarbarbe Bepe MOrpeLlHOM MpaBHOM Pe30HOBaky NpaBHMKA KOjU HWje HOcwal, Heke (opManHe
ynore He n3suaBa. J. Dressler /2001/: cTp. 169-176. CIMYHO BaXMW U 3a MPaKCy HEMayKux CyfoBa; pasymHO
noy3fame y MorpeLHy MHgopMaumjy HeKOr 3BaHWYHOT Tefna MpeAcTaB/ba CHaXXHY WHAWMLM]Y Aa je ped o
HEOTK/NOVBOj NpaBHOj 3a6nyan. Vnak, ocnarare Ha CaBeT MpaBHUKA HEMa YBEK TaKBO [ejCTBO. Y jeAHOM
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04010 Aa yBaXu Kao 13BuHaBajyhvi 0CHOB 3abnyay Y KOjy je y4uHWUNaL, 4OCrneo 3BaHNYHUM
MOrpelHNM CTaBOM jaBHOr Tyxuoua, AOK je Yy Aapyrom cnyyajy (Bowsher [1973])
YUMHMOLY FPELLKOM APXaBHUX CNYXKOeHMKa paHuje BpaheHa BO3ayKa [03B0Na, MaKo je joLu
yBeK 610 nog 3abpaHOM ynpas/batba MOTOPHMM BO3W/IOM; HEFOBO MO3MBakbe Ha 3abnyay y
K0jOj Ce Hallao 300r rpeLuke ApXaBHUX opraHa Huje 6uno of nNomohu y NocTynky 360r
yrpas/batba MOTOPHUM BO3WOM 3a BpeMme 3abpaHe.’* CnnuHo Baxu 1 3a ocnarbarbe Ha
MnocTojaHy CyACKy Mpakcy, Koja je KacHuje HanylwTeHa HOBMM npelegeHTom.'® To je
peLLere Y CYnpPOTHOCTU ca BnadajyhnmM yyerwem y 3emMm/bama eBPOKOHTUHEHTA/IHOT NMPaBHOM
Kpyra, rfje ce HeCKpuB/beHa npasHa 3abnyda cmaTpa 0CHOBOM UCK/byYeha KpUBULE, jep ce
YUMHMOLY KOjU HMKAKO HMje MOrao Aa 3Ha [a BPLUM [en0 KOoje je MpaBoM 3abpareHO He
MOXe YNYTUTU NPeKop W HeroBo [eno ce He olewyje Kao HeBpeaHo.'%** Mpasuno aa
npaBHa 3abnyga HemMa HMKakaB YyTuLaj Ha NOCTOjate KPMBULE MOXE BaXWUTU jeAMHO Yy
O[lHOCY Ha Aena Koja crnagajy y rpyny KnacMuHUX KPpUBUYHMX Aena, Kao LITO cy yOucTBo,
pa36ojHULLTO UK cunoBarse. % CTporo peluetbe nMpema KOMe Yak HW MpaBHa 3a6nyaa u3
onpaBAaHMX pasfnora He MNOTMPE YYMHUOYEBY KPMMUHAIHY EHEPrijy Mo je onpaBAara
y Bpeme u3rpagke common law cucTemMa HOpPMM, Kafda je MnpaBOCYAHM MexaHu3am
MOKpeTaH 3a CBEera HeKOMMKO KPMBUYHMUX [ena, Koja Cy npeactas/bana 310 no cebu (mala

in se). YunHunay, Koju 6u TBPAMO Aa My HMje 61O MO3HAT KaXHUBW KapaKTep Taksor

nepvoay Mpes CyAoBMMa Cy Ce CpeTain C/yyajeBy Y KOjuMa Cy YYMHMOUM ,,KyrnoBa/M® MOTpeLlHe CaBeTe
afjBokata W ocnarbav Ce Ha hMX, Kako 6y m3bernm ocygy. 360r Tora Cy HeKu y Wanv yCTBpauIM faa
a/lBOKaTy H1Kaja He Tpeba BepoBaTu. Bug. G. Arzt /1976/: cTp. 671-672.

1032 A, Ashworth /2000/: Testing Fidelity to Legal Values: Official Involvement and Criminal Justice, The
Modern Law Review, Ne 5, cTp. 636.

1033 '\, Jefferson /2009/: cTp. 294. Bua. D. N. Husak /1994/: Ignorance of Law and Duties of Citizenship,
Legal Studies, Ne 1, cTp. 106.

1034 CynpoTaH CTaB aHINIOCAKCOHCKE CYACKe Mpakce MOjeAWHW ayTopu Hanajajy W nosuBameM Ha
(hyHLAMEHTANHN MPUHLMN CBAKOI KPMBUYHOMNPABHOT CUCTEMA — HAYeno 3aKOHUTOCTU. ako ce yunHuoLy He
MOXe YMYTUTU MPeKop 3a AeNn0 Koje Npe Hero LWTO je YYMHEHO Huje 3aKOHOM 6mno npeasuheHo Kao
KPUBMYHO J€eno, YMMe Ce OCTBapyje rapaHTMBHA (DyHKLMja KPMBUYHOT NpaBa, jefHaKo je o4pa3 HemnpasAe v
oCyda 3a [eno Koje YYMHWMOLY W3 pasyMHUX pasfora Huje 6wuno nosHato. Ogpegba Kojy yudmHwunay, m3
orpaBAaHuX pasfora He nosHaje oHemoryhasa ra fa npeMa HO0j YCKIaau cBoje noHaware. A. Ashworth
/2000/: cTp. 639-640.

1035 To ce o6pasnaxe TMMe fa Cy KnacuuHa KpWBWYHA Jena UCTOBPEMEHO M HajTeXW MOPaTHU MpecTynu.
Mnak, 1 y 0fHOCY Ha TakBa KpMBMYHA fena HWje UCK/bYYeHO Aa yuuHunay, 6yae y WHAMPEKTHO] MpPaBHOj
3abnyau; Tj. EeMy je MO3HATO Aa je pey O KPUBMYHOM fefy, av OH NOrpewwHo cMaTpa fa je 360r OKO/THOCTK
KOjMX je cBeCTaH HEeroBo NoHallake ornpaBaaHo.
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noHawara He 61 610 0361/bHO cxBaheH. Yak 1 y BpeMe BaXkera common law-a npuHuumn
[a CBM MO3Hajy CBE NpaBO je 4ecTo 6o obuyHa pukumja. KpmBuuHa gena Hucy 6una
cap)aHa y 3akoHMMa, Koju 6m 6unm obHapofoBaHM, Kao LWITO je TO C/y4yaj AaHac.
HacynpoT Tome, cynosu cy 06/MKOBa/iM M CTBapa/iM NpaBo Of Ciay4vaja fO Chydaja,
HepeTKo Menajyhn YCBOjeH HauMH pellaBara oapeheHor npaBHOr nutaka. LLiTasuie, HU
6uha KpUBMYHUX Aena 13 TOr Mepuofa HUCY HajjacHuje 6una dopmynucara.'®® Mnak, y
OAHOCY Ha Be/nMKM 6poj fennkaTta Koju Cy KacHuje CTBOpeHM AenaTHoluhy 3akoHoZasLa 1
KOJ, KOjuX HMje jacHO BUA/bMBaA NpaBHa HegonywTeHocT (mala prohibita), Bpno je moryhe
Aa npoceyaH rpahaHuH 1 6e3 NKakee KpuBuLe Oyfe y npaBHOj 3a61yan, Tako Aa My Ce Hu
eTUUKM He MOXe npeGauuTy 360r ofnyunBarba 3a Henpaso.'*’ CTpora npuMeHa npasuna
KPUBMYHOT Npasa 1 Ha y4nMHMoLa Koju ¢ 0631POM Ha CBE OKOMTHOCTM KOHKPETHOT C/lyyaja 1
CBOje CMOCOGHOCTM HMje MOrao fa 3Ha 3a HeKy MNPOXMOWUTUBHY WU WMMMEPaTUBHY
KPYBUYHOMPAaBHY HOPMY 3axTeBa [0faTHO onpasaame. > Y crapujoj nuTepatypm je uecto
MCTULLAHO Aa CBaKO MOXe 1 Tpeba Aa nosHaje npaso. % AprymeHT Koju y MogepHoMm fo6y
peaslHO Huje ocTBapuB. Hapoumto cy y ogpeheHum ciepama APYLUTBEHOT >KMBOTa
HOpMaTVBHe MNpPOMeHe OpojHE ¥ YecTe, Na HW MCKYCHM MpaBHULM KOju Ccy ce
crneymnjann3oBasmn 3a ogpeheHa npaBHa NuTakba He MOry 6UTK Yrno3HaTK ca CBUM M3MeHaMa
y T0j 06macTu. %

O6pa3noxere 3a KPyTo NpaBuio 0 HeyBaxkaBajyhem aejcTBy npaBHe 3abnyae (Kaga

j€ pey o Hervipatrby KpuBULE, jep Ce MMaK npu3Haje AejCTBO Ha NnaHy oaMepaBatba KasHe)

1036 3, Dressler /2001/: cTp. 166.

1937 Ho, cepcTaBarbe ofpelieHor AenvKTa y jeaHy Of OBe ABe rpyne Huje YBeK NaKo, NOLTO OCKM Hajuelhe
CMOMUHbAHMX KPUBUYHUX Aena Koja HeCMOpHO OM/IMKYje MHXEPEHTaH KpUMMWHanHW caapkaj (4ena npoTums
XXVBOTa U Tena, UMOBMHE UT[.) U OHWX KOj/Ma je Ln/b 3aluTuUTa NPaBU/IHOT OfBMWjara 0apeheHnx aenaTHoCTw,
nocToje AeNMKTN KOju crafajy Y rpaHMYHO nogpydje. Yak ce U y 0AHOCY Ha MHOra KnacuMyHa KpuvBMYHa fena
KOHKPETHa peLueta PasnnKyjy of 3eM/be A0 3eM/be, Ma MaKo je C jeaHe CTpaHe YMULL/bajHO NIMLLIEH:E XKNBOTA
Jpyrora csyrae youcTeo, pasfiMumT je HauMH Ha KOju je 0BO [ef10 PeryimcaHo y CBOM OCHOBHOM 06/MKy (Kao
Ny OfHOCY Ha KBa/M(PKOBaHe W MPMBUIErOBaHe OG/MKE), [OK je C Apyre CTpaHe pasfMuuTO PELUEHO W
nuTarbe Kaga je ycMpherbe gpyrora npaBom LONYLITEHO M KOje Cy FpaHuULE KOje NpaBHU MOPeAaK nocras/ba.
CnYHO BaXKM 1 33 MHOra KpMBUYHa Aena NpoTuB nosHe cnoboge. P. Brett /1965/: cTp. 196.

1938 b, Ormerod /2011/: cTp. 142.

1039 3ajeabnBo je mpumeheHo Aa MpeTrocTaBka Mpema Kojoj CBakO MO3Haje MpaBO BaXM 3a CBe, OCUM 3a
CyAMje HEroBOr BMCOYAHCTBA, KOje M3Haf cebe Mmajy AnenaumoHun cyg, ga wx ucnpasu. P. K. Ryu, H.
Silving /1957/: cTp. 421.

1090 A P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 680.
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nojeauHn ayTopy Cy MpOoHaWIn y NpouecHMM noTewwkohama nobujarba YYMHUOYEBOT
no3uBarba Ha 0BY MpaBHY MUIypy nnm y 60jasHun aa he ce y CynpoTHOM Cyyajy 3Ha4ajHO
nosehatun 6poj ocnobahajyhux npecyna. Yak v HEKU yTULajHU CaBpeMEHW ayTopK, Nako He
Hervpajy 4a je HUKW CTerneH KpMBULE YYMHMOLLA KOju Ce 0f/1yuyje 3a oapeheHo noHalare
Y He3Hatby HeroBor npaBHOr 3Hayaja, cMaTpajy Aa je CUCTeM KPUBUYHOMPaABHWUX Mpasua
o4pa3 06jeKTUBHOI eTUYKOr KOZeKca KOju mopa fa Hajsnafa UHAMBKMAyanHe cnaboctu u
rpewwke.’®™ Y nocnepre Bpeme, cae cy yellhe 1 y6e/bMBIje KPUTUUKE 3aMepKe Y 0AHOCY

Ha mocTojehe cTare,'*?

jep je uny3opHO o4ekMBaTK Aa npocedaH rpahaHuH Mo3Haje cBe
npaso. Ocum Tora LITO je AocfefHa MprvMeHa npasuia [a Herno3HaBawe Nnpasa LUKOAM
HenpasefHa, Ha Taj Ha4YMH He MOCTMXE Ce HW MPEBEHTUMBHO [ejCTBO 3aKOHa, jep 0f
YUYMHMOLA KOjU yonwTe He 3Ha 3a ofpeheHy HOPMY He MOXe Ce O4eKMBaTu fa CBoje
noHallare ycKnagn ca mweHuM 3axTeBom.’®* Ynpkoc Tome Komwucuja 3a mpaso je y
HaupTy KpvBMYHOI 3aKOHMKa 3agpXkasa npasuio fa Heno3HaBare MNpaBa HUMKOra He
N3BUHABA, aln Y3 pPe3epBy Aa 3akoHohasal, 3agpkasa Moh fa y oapefeHum cnyyajeBuma
CTBOPM M3y3€eTaK 0f OCHOBHOr npasuna.

Mnak, npakca no 0BOM MuTaky HWje jeAHOAYLIHO npuxBaheHa U og common law

1045 (360r

HOpPME KOja Hermpa u3BuhbaBajyhe [ejCTBO MpaBHOj 3abnyan NocToje M3yseum
yera Heku ayTopu TBpAe fa je NpaBWI0 — Heno3HaBawe Mnpasa LWKOAWM — 3amnpaBo caMo

nonyuctuHa).'®*® Hanme, moryhe je ga npasHa 3a6nyaa y Kojoj ce yumHunaL, Hawao 6yae

%1 D, Ormerod /2011/: cTp. 142-143.

12 Bya. A. Ashworth /2009/: cTp. 220.

108 Bya. R. A. Cass/1976/: Ignorance of the Law: A Maxim Reexamined, William and Mary Law Review, Ne
4, cTp. 684.

104 M. Jefferson /2009/: cTp. 295.

10% Amepnuka npakca je y ToM nornegy jow 6naxa of npakce eHrneckux Cy/oBa, jep f03Borbasa Behut 6poj
usysetaka. Bug. A. F. Brooke Il /1992/: When Ignorance of the Law Became an Exuse: Lambert & Its
Progeny, American Journal of Criminal Law, Ne 2, cTp. 279-293. To ce npe cBera 0gHOCK Ha Heka KpMBUYHA
[ena NpoTUB NpUBPese, ann Ce TO NoSbe KOHCTAHTHO wupun. M. L. Travers /1995/: Mistake of Law in Mala
Prohibita Crimes, The University of Chicago Law Review, No 3, cTp. 1301-1331. WMako je HapounTo y CA[
npumveheH Behn 6poj cnyvajeBa y Kojuma ce OTKNaka HeraTMBHO [ejCTBO Npaswu/ia fa HenosHaBake npasa
LUKOAM, joL HUKO 036U/BHO HWje 3aroBapao maejy Aa ce TO NpaBUo y NOTAYHOCTM M3MEHM 1 Aa ce cMaTpa ja
Heno3HaBar-e NpaBa 13BMHABa, Y3 OMUCKBakE U3Yy3eTaKa Kafa OHo nnak He 61 Baxuio. D. N. Housak /1994/:
cTp. 105.

10% A T. H. Smith /1985/: Error and Mistake of Law in Anglo-American Criminal Law, Anglo-American Law
Review, Ne 1, cTp. 3.
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TakBe Npupoje fa ce koMe MNoTUPe YMULL/bA] UK HEKU APYrK 06/IMK KPpUBKLLE, KAO YCN0B
3a NpuUMeHy KpuBMuHe KasHe.'®*’ CxogHo omwiTem npasuny y TOM ciydajy, 3a6nyaa o
NPOTMBMPaBHOCTY, 61Na Pa3yMHO OMpaBjaHa WM He, UCKbyuyje kpusuuy.'™® Mpumepa
pagu, yuYvHuiaL, Koju je ONTY)XKeH 3a YHULWTewe unn owTteherwe Tyhe cTBapn Hehe 6UTK
ocyheH ako ce MCMOCTaBM Aa je ycned NorpeliHe MpuUMeHe WAM Tymaudera MpaBHMX
npaBwua cMaTpao Aa je cTBap Y herosom BaacHuwTay. %%

HesHaTHO je KpyTO NpaBn/io 0 NpaBHOj 3a61yan Y6/1aXKeHO 1 3aKOHCKUM peLLeteM
(Statutory Instruments Act [1946]) npema KOMe Ce MOXe YCMeLHO Nno3vBaTh Ha MpaBHY

3abnyay yuvHunay Aenvkra Koju je npeasufeH MnpaBHMM akTOM KOjU HWMje 3BaHWYHO

1047 E. R. Keedy /1908/: cTp. 89; J. Dressler /2001/: cTp. 173. Y HeKuM nak cnyvajeBuma Huje nako pehu ga
N ce pagn 0 CTBapHOj WK npaBHOj 3a6nyan. D. Ormerod /2011/: cTp. 338. Y CyMibU Ce KO rPaHUYHUX
npumvepa a 'y cknagy ca npasuiom in dubio pro reo Tpe6a ognyunTy 3a CTBapHy 3a61yay.

1% cTo, cTp. 143. Tako je 3ak/byueHo y ciyudajy Smith [1974]. YuuHunal, je Kao 3akynal| CTaHa NocTaBuo
3alITUTHY MacKy Ha 31f KOjOM je MPeKpro Xuue 1 Kabnose CBOI My3MUKOr CTy6a; HaKOH 1CTeKa yroBsopa o
3aKyrny cTaHa yuuHunay, je nssnavehn Kabnose OWITETMO 3aLUTUTHY Macky, anu HWje mMapuo 3a To, jep Huje
3Hao fa npema 00jeKTVBHOM NpaBy 3aKyrnofasal, MoCcTaje BACHWK CBMX CTBapW Koje cy yuBpluheHe y
npocTopuje umju je BnacHuK. C 063MpoM f[a je yuyuMHMOLY HefocTajana csecT fa owTtehyje Tyhy cTBap
0cnobofeH je onTyXx6e, jep HWje NOCTyMnao ca HEONXOAHMM CybjeKTUBHUM enemMeHTOM. R. Heaton, C. de Than
/2011/: cTp. 268.

199 D, Ormerod, K. Laird /2015/: cTp. 383. Hekaga 1 cam 3aKOH moLpTaBa U3BUbaBajyhe AejcTBO npasHe
3abnyae. Tako, Kog KpuBMYHOT fena Kpahe, npema 3akoHy u3 1968. roa. (Theft Act), Hehe nocTojaTy HevacHO
(HenoLuTeHO) nNpucBajarbe Tyhe cTBapu (Kao 6UTHO 06enexje fena) ako je yuMHunaL, NorpeLiHo apxxao ja je
MMao 3aKOHCKO Npaso fa Apyrora nuwy akTuuke BnacTn Hag cteapu. A. P. Simester, J. R. Spencer, G. R.
Sullivan, G. J. Virgo /2010/: cTp. 681. O6M4YHO ce y nnTepaTypu UCTUYe fa U3Yy3eTaK Of NpaBuna fa He3Hawe
LUKOAM MOXE MMaTK camo 3abnyja Koja ce OAHOCK Ha HeKy npaBHY HOpMY U3 rpahjaHCKOr npaBa Wan Heke
Jpyre rpaHe npasa. AKO je pey 0 Herno3HaBatby YMCTO KPUBMUYHOMPABHE HOPME, OHAA He3Hatbe He U3BUHaBa.
OfcycTBO 3Hata O HEKOj KPMBMYHOMPABHO] 3abpaHu WM 3amoBECTW HEe WCK/bydyje Npekop, anm
Herno3HaBame Heke HNp. rpahaHcKonpaBHe HOPME, N HEHOT MOrPeLLHOr TyMayera, YCnes Koje yumHual,
CBOje MOHallake He CMmaTpa 3abpareHVM MOXE WCK/bYYUTU CYOjEeKTMBHWN €NeMEeHT KPWBWMYHOT fdena. To
pa3nnKoBakbe AejcTBa C 063MPOM Ha TO fia /K Ce padn O KPUBUYHOMPABHO] UM HOPMU U3 HEKe Apyre rpaHe
npaea 6Us0 je KapaKTEPUCTUYHO U 3a paHujy HEMaYKy CyAcKy npakcy. LlapeBuHckm cya (Reichsgericht) je y
CKnagy ca T3B. Teopujom ymuwsbaja (Vorsatztheorie) npaBHy 3abnyay y CBOM AgjCTBY U3jefHa4aBao ca
cTBapHOM 3abnygom. MNonasehu of Tora fa je CBeCT O MPOTUBNPABHOCTY HYXXHU CacTojakK YMMLLIbaja, CBaka
MorpeLUHa CBeCcT O 3abparbeHOCTU KOHKPETHOr MOHallaka BOAWIA je WCK/byuery YMULLbajHE KpUBMLE.
Hacynpot Tome, gaHac Bnagajyha Teopuja kpusuue (Schuldtheorie) nsasajaremM cBeCT 0 NPOTUBMNPABHOCTU
13 Nogpyyja ymuL/baja, BOAM Apyraunjem TpeTupatby y nornedy AejcTesa npasHe u cTBapHe 3abnyge. Bug.
G. Arzt /1976/: cTp. 647-655; H. Oenuh /2008L/: Teopuje KpuBuLE M KPUBUYHOMNPABHW 3Hayaj MpasBHe
3abnype, y: CTare KpuMuHanmTeTa y Cpbuju n npaBHa cpefcTBa pearoamwa. 2. Aeo, (yp. h. Vrwatosuh),
beorpag, ctp. 184-187. lNMpemeliTakbeM M3 MO/ba yMUL/baja Y 061aCT KpMBMLE OCnabrbeH je M npaBHU
YUYMHaK npaBHe 3a61yfe, Koja uma cnabuje AejcTBO 0f CTBapHe 3abnyae.
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06jaB/beH, a HUCY Y4YMHEHN HUKaKBM KOpauu [a Ce jaBHOCT YMO3Ha Ca HEeroBOM

perynatmsoM. Ho, nosbe npuMeHe oBe HopMe je focTa ycko. 2>

N pok y wmatepuju CTBapHe 3abnyde Hema nNpeBevMKe pasinke u3mehy
aHINOCAKCOHCKOI M €BPOKOHTUHEHTA/THOT NPUCTYNa, PUrMAHO PeLLeHe aHr10CaKCOHCKOT
npaBa O HauyenHo HeyBaxasajyhem AejcTBY npaBHe 3abnyfge npeactas/ba ynaa/buBy
pasnKy n jefHy off OCHOBHMX Mpenpeka 3a Npo60j HOPMATMBHUX Teopuja KpUBULE U Y

aHINT0CaKCOHCKO KPUBMYHO MpaBo.

Ogpervak 6. lHToKkcmKaumja (intoxication)

MuTarbe OArOBOPHOCTM Y4YMHMOLA KOjU Ce YNoTpeboM ankoxona WanM OrMojHUX
[pora [10Be0 Yy CTate Yy KOMe Huje crocobaH fa npasuiHO pacyhyje v ognydyje yrnasHoM
Ce peluaBa Kpo3 MHCTUTYT CKPUB/bEHe HeypaydyH/bMBOCTY (actiones liberae in causa). Ha
Taj HaYMH Ce OACTYMa Of OMLITer npasw/ia fa Ce KpMBMUA yuuMHUOUA YTBphyje y Bpeme
npeaysMara pafikbe U3BpLUerba, jep ce BpeMe yTephrBarba 04roBOPHOCTH NOMepa yHasas,
Tj. rnefa ce CTawe MCUXMYKUX (PyHKUMja U CYBjeKTMBHM O4HOC Npema feny Yy Bpeme
[0BONea Y CTawe HeypadyH/bMBOCTU. OCUM MOMOhY MHCTUTYTA ONLWTer Aena KpUBNYHOr
npasa, 0Ba Npob6siemaTnKa MoXxe [LOHeKe OUTK peLleHa 3aCe6HOM MHKPYMUHALMOM KaKBa
MOCTOjU Y HEKMM 3aKOHOABCTBMMA Kao KPUBUYHO [efio nnjaHcTea (BuA. § 323a Hemaukor

KpusunuHor 3akoHuka). !

1050 R, Card /2010/: cTp. 113. CAMUHO peLuetbe je cagpykaHo 1y amepuukom Mogeny KpyBMUYHOT 3aKOHMKa. J.
Dressler /200L/: cTp. 177.
1951 11y paHuMjeM eHrneckom KpvBMUYHOM MpaBy, noyesB of 1607. rog. na cee 40 1828. rog, mocTojano je
KpMBUYHO feno nujaHcTea (drunkenness), anu nsrnefa fa 0Ba MHKPUMMUHaLMja HWje YecTo NpMMersiMBaHa. M.
Jefferson /2009/: cTp. 304.
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1. IHCTUTYT MHTOKCKKaLMje y eHr1IeCKOM KPUBUYHOM NpaBy

EHrnecko KpvBMYHO MpaBO je Yy perynucawy OBe MaTepuje Moo 0f NpBoOr
mogena. VIHTOKCuKaumja o03HayaBa mnopemehaj MNCUXUYKKUX (YHKUMja UM U3NYKUX
CMoCo6HOCTU, a MpefcTaB/ba UCXO[, KOH3yMupara aikoxona, apora Unm Apyrux onojHuX

cpeacTasa.'®? OBaj WHCTUTYT Yy 3aBUCHOCTW Off KOHKPETHWUX OKOMHOCTU 1 YC/I0Ba MOXeE

3HAUNTV NOTBPAY MM UCK/bYUEHe YUMHINOYEBE 0ArOBOPHOCTM 3a OCTBApPeHO Henpaso.'*>

Y 0BOM [IpyroM Cny4ajy WHTOKCUKaLMja, Kao OACYCTBO YYMHMOUEBMX KOTHUTUBHMX W

1054 Beh ocHOB 3a

1055

BONYHTAPUCTMUKMX CIOCOOGHOCTM cama No cebu He npeacTas/ba o0abpaHy,
moryhy Herauujy cy6jeKTUBHOI eneMeHTa HeOMXOAHOT 3a NOCTOjake KPUBMYHOT [ena.
YunHunay, Moxke TBPAUTU Aa yCnefd MHTOKCMKauMje Huje NoCcTynao YMULL/bajHO Y OAHOCY
Ha OCTBApPEeHO Henpaso, WY Aa je Y CTakwy OMNMjeHOCTU MOrpeLlHO cMaTpao fa je HanagHyT
M [a MMa 3aKOHWUTO MPaBO Aa CBOjy CHary ynpasu ka noBspeau ,Hanagadesor” go6pa.’®®
CynpoTHO TOME, YKO/IMKO Ce MOXe YTBPAMTY Aa je U nopeq Tora LTOo Ce Hanasuno y CTakwy
WHTOKCMKaUMje y4mHunaL, noctynao ca ogrosapajyhvMm 06/1MKOM Cy6jeKTUBHOI e/IeMEHTa,
terosa KpusmLa Hehe 61TH nckbyyeHa (a drunken mensreais still mensrea).'%’
AHrn0-aMepuyko common law MpaBO reHepaHO HWMje OCTaB/baslo MpeBULLEe
MOTYRHOCTW YUYMHMOLYY fAa W36erHe ocygy MPUMEHOM WMHCTUTYTa MHTOKcuKaumje, % a y

MO/ZEPHOM aHI/I0CAaKCOHCKOM KPUBMYHOM MpaBy MPUMETHO je AOAATHO OrpaHuYaBatbe

1052 3, Dressler /2001/: cTp. 319.

1953 MpoueHe cy ga BehuHy cnyuajeBa KPUBMUHWX Aena MPOTWB KWBOTA W Tena 6e3 CMPTHe MocneauLe
0CTBapyjy yumHuouu y ctawy ankoxonucaHoctn. M. Jefferson /2009/: ctp. 304.

1054 R, D. Mackay /1995/: cTp. 148. Huje on 3Hauaja TBpara, 6e3 063Mpa Ha TO KOMMKO Y6es/buBO
aprymeHToBaHa 6mna, fa yuuHunay, He 61 npegy3eo paary M3BpLUEHA U 0CTBAPUO CBE e/IEMEHTE KPUBUYHOT
Jena fja ce Huje Hallao y CTakwy MHTOKCMKaLyje. VIHTOKCKKaLmMja Kao TakBa He eKCKynnupa. HanpoTve, gyro
je CTarbe MHTOKCKKaLMje nocMaTpaHo He Kao pasnor 3a NpPUBW/IEroBame YYMHMOLA, Beh Kao OKOMHOCT Koja
rnojayaBa CTEMeH HempaBa W KpuBMLE W fAeno umHu Texxum. S. A. Anderegg /1988/: The Voluntary
Intoxication Defense in lowa, lowa Law Review, Ne 4, cTp. 937; A. P. Simester, J. R. Spencer, G. R. Sullivan,
G. J. Virgo /2010/: cTp. 686; R. Card /2010/: cTp. 679.

1055 \w. Wilson /2008/: cTp. 223; D. Ormerod /2011/: cTp. 311.

105 A, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 686.

%7 D, Ormerod, K. Laird /2015/: cTp. 353.

1058 Ao MaxHUT (yMO6OMaH) YOBEK YUYMHUM 3N104MH, Hehe 360r Tora U3ry6uTH XUBOT, jep Herosa cnabocT
ponasn of bora; anM ako 4YOBEK Y CTakwy MWjaHCTBA YYMHU KPUBMYHO [eno, Hehe 6uUTW ocnobofheH
0/1rOBOPHOCTM, MOLUTO je HEroB HefoCTaTaK pesynTaT herose rpewke. F. B. Sayre /1932/: cTp. 1013.
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npumeHe osor uHcTUTYTa.'®° Mpemaa je vy jegHoj ognyum (Beard [1920]) 3ak/byyeHo ga
MHTOKCMKaUMja npeAcTaB/ba ,,040paHy” camMo ako je ycnied He Y4YmHunay, noTriyHo
HecnocobaH fa nocTyna CKpWB/bEHO, Bnagajyhn je ctaB Aa 3axTeB He Mopa OMUTK Tako
CTPOro MOCTaB/beH; AOBO/BHO je Aa YYMHWMAL, Y KOHKPETHOM C/yyajy Huje MocTynao
CKPUB/LEHO, MaKO je MHaye 610 crnocobaH Aa hopmupa oaroBapajyhu 06amk kpusuue.
OBO je ofpa3 TpaAnLMOHa/IHE NOAeNe BO/bHE MHTOKCUKALIM]E Y aHITOCaKCOHCKOM npaBy. Y
NMPBOM C/y4ajy, WHTOKCMKaumja npeacrae/ba OfbpaHy jeAuHO ako je  y4uuHunay,
HecrnocobaH fa noctyna ca ogpeheHnM 06MKOM KpUBULE, Tj. CTare HeroBor NCUXUUKOr
anapaTa je TakBO fja OH Huje crnocobaH Ja NocTyna CKPMB/LEHO (capacity type).*®! Unhm ce
Aa oBa BapujaHTa ynyhyje Ha 3ak/byyak da je Yy4MHUnaL, HeypadyHs/bmBe 1 aa 360r Tora Huje
nogo6aH 3a KpuBULY. Y OKBMPY Apyre, npeosnafyjyhe, BapujaHTe (ordinary type)
UCNWTYje ce camo Aa /M je YUYMHWUANaL, NOCTynao ca TPaXKeHUM 06/IMKOM KPUBHULE, U je OH
610 HernpaH cTakbem MHTOKCKKauuje. MuTame Herose Cnoco6HOCTM fa yorwTe nocryna
CKPUB/bEHO (YpauyH/bMBOCTM) je MpeneBaHTHO.'® Buan ce ga y cknagy ca Bnagajyhum
peLLlereM 3a MHTOKCUKALMjy Kao MHCTUTYT aHrI0CaKCOHCKOT MpaBa Huje HEeONXOAHO Aa ce
YUMHUMAL, CKPUB/LEHO [OBEO Y CTate HeypauyH/bMBOCTM, Kao LITO je CAyyaj ca
NHCTUTYTOM actiones liberae in causa eBpOKOHTUHEHTA/IHOr KPMBWYHOTI MpaBa, Tj. Huje
HEOMXOAHO Aa YYMHWNAL, HUje Y CTawy fa CXBaTh NPUPOLY U 3HaYaj Aena uamv fa He 3Ha fa
je HeroBo noHatlarwe npaBoM 3abparbeHo.

YunHunay Koju je cebe [0BEO Yy CTawe Tellke aJIKOXO/IMCAHOCTM HE MOXe ce
YCMELIHO NO3MBATW Ha Hermpawe nojma pafe, 04CYCTBOM BO/BHOI MOHAllama, ako je
MHTOKCMKaLMja Y3pOKOBasia HEBO/bHU MOKPeT Tena. M TakBO MOHalawe ce W3 yrna
npaBHMX MpaBW/ia Koja perynuiy oBy matepujy cMatpa BO/bHUM. Afn, 0BO Y Npakcy Huje
HECMOPHO, jep NpeMa HeK1M OfNyKama YnkeHMLa Aa je yYMHUAaL, Y CTakby MHTOKCUKaLmje

ocTBapuo ob6enexja fena He WCKbydyje MOryhHOCT fa Ce HEroBo rOoHallakbe, Y

1059 3, Dressler /2001/: cTp. 319.

1080 D, Ormerod /2011/: cTp. 312.

1051 OBo pelene (capacity standard) je 610 JOMUHAHTHO Y paHMjoj amMepuukoj mpakcu. M. J. Boettcher
/1987/: Voluntary Intoxication: A Defense to Specific Intent Crimes, University of Detroit Law Review, No 1,
cTp. 34.

1062 y amepuukoj NUTepaTypy 3a OBY BapujaHTy ce KopucTu uspa3 Cooley standard. McTo.

1063 5 A. Anderegg /1988/: cTp. 938-939.
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3aBMCHOCTM Off OKOJIHOCTW KOHKPETHOr C/lyyaja, CMaTpa HEeBO/bHUM W Aa npefcTaB/ba
cnyyaj.'®®* C apyre cTpaHe, Mako TO HuWje CacBUM HECTMOPHO, YKOMMKO je MHTOKCMKaLMja
TakBe Npupoje fa cy UCMyHEHN CBM YCNOBM Koje nocTae/bajy M'Naghten npasuna paguhe
ce 0 HeypauyH/bMBOCTW.'®® MefyTiM, Kako ce KOH3yMMparbe ankoxofa WK OMojHUX
[pora cmarpa Crnos/bHMM (PakTOpPOM Koju A0BOAM A0 oacycTBa Mohu pacyfhmnBarba, N3y3eTHO

Cy PETKM CAyYajeBun Kafa MHTOKCKKALMja MOXe NpepacTy y HeypauyHsbmsoct. 2%

JopaTHu
aprymeHT MpoOTVB NPMMEHE Mpasu/ia 0 HeypayyH/bMBOCTU 3aCHOBAH je Ha OMLUTEM Y4ery O
npeTxogHoj Kpuenum.'®’ Ko ce CBECHO M BO/LHO [0BEO Yy CTare HeypauyH/bUBOCTY
cmartpahe ce O4roBOPHUM 3a OCTBapPeHO HEMnpaBO ako je KOof Hera nocrojaia Kpueuua y
BpemeHy npe foBohera y CTakbe HeypadyH/bUBOCTH.

EHrnecko KpvBMYHO MpaBO pas/nKyje [Be BPCTE WHTOKCUMKaLMje: HEBO/bHY
(involuntary) v Bo/bHy (voluntary) nHToKcukauujy.'®® OBa nogena ycnosuna je v jeaHy

cneynguuHy v yyaHy feoby KpuBmuHMX aena: basic and specific intent crimes. Yonwre

1064 R, Card /2010/: cTp. 684-685.

1065 R, D. Mackay /1990/: The Taint of Intoxication, International Journal of Law and Psychiatry, Vol. 13,
cTp. 40. Hnp. gyroTpajHa ynoTpeba ankoxona Koja AoBefe A0 NaTosfoLIKe MpomeHe Ha Mo3ry. L. Buttles
/1980/: Involuntary Intoxication Is a Defense in Texas, &. Mary's Law Journal, Ne 1, cTp. 234. Y CylITVHMK,
CBaKW MeHTanHW nopemehaj je 40BO/baH, Yak U Y OACYCTBY OPraHCKOr Nopekna, CBe LOK Ce He pafu NpocTo 0
06UYHOM cTawy MHTOKcMKauuje. W. Wilson /2008/: ctp. 232. Mpumep 3a nopemehaj yma y cknafy ca
M’'Naghten npasunvuma npeacTtasna genvpujym TpemeHe. W. R. LaFave, A. W. Scott /1986/: cTp. 395; M.
Jefferson /2009/: ctp. 307. BpxosHu cyg CA/L je y cnydajy Robinson v. California [1962] 3akbyuno ga
3aBMCHOCT Of OMOjHMX Apora Tpeba TpeTupaTy kao 60MecT, 1 Aa 61 KaXrasake TaKBOP YUMHMOLA KOju Y
CTaky MHTOKCMKaLMje 0CTBapW HEMpaBO HEKOT AenvKTa 6110 NPOTUBHO YCTaBHUM 3abpaHama HeHYOBEYHOT 1
noHmxaBajyher Kaxmasara. L. S. Tao /1969/: Alcoholism as a Defense to Crime, Notre Dame Lawyer, No 1,
cTp. 69; H. Fingarette /1975/: Addiction and Criminal Responsibility, The Yale Law Journal, Ne 3, cTp. 413.
1086 jenan of peTKMX MpYMepa MpUMeHe HeypauyH/bMBOCTM YMPKOC CTaky MHTOKCUKALMje npeAcTasrba
cnyyaj Davis[1881]. R. Card /2010/: cTp. 697.

1067 \w/. Wilson /2008/: cTp. 231.

1088 £ Finch, S. Fafinski /2011/: cTp. 253. Mpakca y EHrNeckoj Huje ckoana AeUHNLMjY UHTOKCHKaLymje 1
ojpegnna Koju je To cteneH nopemehaja UHTENEKTYa/IHUX U BOTYHTAPUCTUUKKMX CMIOCOBHOCTU HEOMXOMaH.
CTora je npema OMWTXM MpaBUIMMa 0 CYOjeKTMBHOM €fEMEHTY LEHTPa/IHO NuTake fa v je ynoTpeba
aJIKOX0/la UAIN OMOjHMX Apora y Toj Mepy yTulala Ha yYMHMoLQ Aa ra je cnpeynna y ToMe fa CKPUB/LEHO
noctyna. A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: ctp. 687. MNMpemMa gepuHULKjK
amepuukor Mogena KpvBMYHOI 3aKOHWMKa, WHTOKCMKauuja nogpasymeBa nopemehaj MEHTaNHWUX Wu
(hM3NYKMX CMOCOOHOCTM Y3POKOBaH YHOLLEHEM ogpeheHnX CcyncTaHum y opraHusam. L. P. Tiffany /1990/:
Pathological Intoxication and The Model Penal Code, Nebraska Law Review, Ne 4, cTp. 764.
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y3€B, FOTOBO je HenogerbeHo npuxeaheH CTaB Aa Y 0BOj 061acTu Bnaga KoHMy3uja, jep Huje

NaKko NpeLmsnpaT WTa NpeacTas/ba Bnagajyhe npaso.*®

2. HeBo/bHa MHTOKCKMKayMja (involuntary intoxication)

HeBosbHa MHTOKCKKaLMja UCKIbYYyje NOCTojakbe KPUBMYHOT fena, jep ce YYMHUOLY
Koju je 6e3 CBOje KpuBMLE AOCNE0 y CTawe WMHTOKCUKaUMje He MOXe npunucartu
0ArOBOPHOCT 3a 0CTBapeHo Henpaso.'® Yumnunal, Koju ce 6e3 KpuBMLE 4OBEO Y CTare
MHTOKCKKaLVje yCcneq Yera Hnje noctynao CKpMB/LEHO Y OAHOCY Ha OCTBApeHO Henpaso He
oarosapa 3a yuureHo.’%t OBo npasuno jefHaKko Baxu 3a CBa KPUBMYHA AeNna, OCUM 3a
[IENVKTe KOJ KOjUX Ce npuMmetbyje cTpora oaroBopHocT.'®’? Wnak, yunmHunay, koju ce
HECKPMB/bEHO [0BEO Yy CTate MHTOKCMKauumje oarosapahe 3a KPUMBMYHO [eN0 ako je
nocTynao ca ogrosapajyhum o6amkom kpueue.’®” To je pesyntar ognyke (R v. Kingston
[1994]) koja npepcTas/ba npeceaH y oBoj MaTepmjun.'®™* 36or gejctea ognyke U3 oBor
cnyyaja nojefMHM ayTopu Cy Cce 3anuMTanM fa M HeBO/bHa WMHTOKCMKaumja yoniwite

npeacTas/ba ofbpany. %’

1069 \1, Jefferson /2009/: cTp. 308.

1070 R Card /2010/: cTp. 700.

1071 HeckpuBrbEHO, NPeMa jeAHOj OANYLM, 3HAUM Aa je YUMHUMAL, HEKUM CMO/LHIM Y3POKOM KOjU je M3BaH
Heroee moryhe KOHTPOJIe U KOjW OH HUMje MOrao fa NpPeABWAN JOBEAEH Y CTake HECMOCOBHOCTY 3a KPUBHLY.
D. Ormerod /2011/: cTp. 313.

072 AnenaumoHn cyp je mpe ABe fAeleHuje [OCTa LUMPOKO MOCTaBMO M3BUHbaBajyhe [AejCTBO HEBO/bHe
MHTOKCKKaumje. CmaTpasio ce fa NocToju ofbpaHa 3a 610 Koje KPUBMYHO N0 ako Ce JOKaXKe Aa YUMHmUMaL,
He 61 YYMHMO [eNo fa Huje 610 y CTawy MHTOKCMKaumje. OBakBa npakca Mnak Huje 6una gyror Beka, jep je
npeBsyLLe NpoLIMpWia YCroBe 3a U3BUHaBajyhe [ejCTBO HEBO/bHE MHTOKCMKaLMje. YUMHMOLY KOju OCTBapu
obenexja HeKor genvkTa 6una je A03BO/bEHA OAOpaHa ako ce YTBPAW Aa OH He 61 Aeno YYMHMO fa Ce Huje
Hafasuno y crawy WHTOKCUKaLMje, Tj. BPLUEHE KPUBUYHMX Aena Y NOTYMHO TPE3BEHOM CTakby HUje HELTo
LITO KapakTepuile yumHuoua. [om nopaosa je MOHWLLTAO OBakKBY MpakCy TBPAHOM Aa Tako pafvkanaH
npasav, pa3soja OBOT y4era HUje HafNeXHOCT CyfoBa, Beh MaTepuja Kojy MOXe NermTMMHO fa Moaudukyje
jeauHo 3akoHofasal,. Komucmja 3a npaso je 2009. rog. npefioxuna fa y MaTepujy HeBO/bHE MHTOKCUKaLje
Tpeba 3agpxaTy npasuna Koja seh gyro Baxe. A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo
/2010/: cTp. 696-697.

1073 M. Jefferson /2009/: cTp. 306; A. Loughnan /2012/: cTp. 192.

197 R. D. Mackay /1995/: cTp. 152.

9% Bya. L. M. Clements /1995/: After R v Kingston: |s There Scope For A New Defence of Voluntary
Intoxication?, Journal of Criminal Law, cTtp. 305-309. HeBO/bHa MHTOKCUKaUMja MOXe Aa AoBefe W [0
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MojaM HEBO/bHe MHTOKCUKaLMje je Y Mpakcu YCKO 1 npeunsHo ogpeheH. Cmartpa ce
[a YKOMMKO je yuymHWUnaL, CBecTaH fa KOH3ymupa asikoxos, OHAa He MOXe TBPAWUTKM fa je
MHTOKCMKaLMja HEBO/bHA caMO 360r TOra LUTO je MOrpeLlHO NPOLEHNO KOMMUMHY ankoxosna
WK aejcTBo Koje hie MmaTu Ha mwera. " MHToKenKaumja je HeBO/bHA ako YUMHUNAL, He 3Ha
[la KOH3yMMpa ankoxon unn onojHy apory.*®”” Ocum ankoxona, kao cpeacTBO 3a AOBOHeHe
y CTawe MHTOKCUKaLMje cmaTpa ce 1 OMnojHa Apora, ain 1 cBako APYro CPefcTBO Koje je
nofob6HO fa Kof Yy4yumHuMoua npobyan arpecuMBHOCT, WAM Aa Fa YYMHWM OMacHUM WK
Henpeaananeum.*°® CinuHo BaXKM 1 y cnyyajy Kaja je yumHUnaL, of CTpaHe HeKor Apyror
nMua NpuHyheH fa ynotpebu ankoxon unm onojHy Apory. % HesombHa je MHTOKCMKaLmja
M OHAA Kaja je yuvmHunay y nobpoj Bepw, cnegehn ynyT nekapa, [0BEO cebe y CTame
HeypauyH/bUBOCTM ynoTpe6om npenucaHor neka.’® YunmHunal, Koju ce HecKpUB/bEHO
Hallao y CTaky MHTOKCUKaLMje MOXeE CBOjy 0AbpaHy 3aCHMBATW Ha Hervpaky BO/bHOT
noHawama (y TOM C/y4ajy UCK/bYYeH je actus reus) navM HeornxoAHOr MEHTA/IHOI efleMeHTa
fena (kaga HegocTaje mens rea). %!

MowTo je MHTOKCMKauMja No MpaBWay BO/bHA, Ha YYMHMOLY KOju TBpAW da ce
HECKPVB/LEHO [0BEO Y CTate HECrOoCOOHOCTM 3a KpMBMUY je fAa Ha TO YKaxke. TepeT

[l0Ka3Batba MPema OMLLTEM NPaBuay Nexu Ha TyxwoLy. %%

NpUMeHe MHCTUTYTA CMakbeHe oarosopHoctu. J. E. Stannard /1982/: The Demise of Drunkenness, Legal
Sudies, Ne 3, cTp. 292.

1076 A P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 696.

977 To je npumepa pagn cnyyaj Kaga yHMHUNAL, HUje CBECTaH fa je Y HeroBy NMMyHajy ycyTa BOTKa, Na He
3Ha Aa KoH3ymupa ankoxosn. D. Ormerod /2011/; cTp. 313.

1078 \1, Jefferson /2009/: cTp. 307.

197 W, Wilson /2008/: cTp. 224. [loaylue, y Npakcy Hema MyHO MpuMepa 3a OBY BapWjaHTy HeBOJbHE
WHTOKCUKaumje. L. Buttles/1980/: cTp. 236.

1080 3, Tolmie /2001/: Alcoholism and Criminal Liability, The Modern Law Review, Ne 5, cTp. 696. Bug. M.
Jefferson /2009/: ctp. 305. Anu, ako yuvHUnaL, Huje cnefuo MHCTPYKLMje Koje je fobuo of nekapa (Hnp.
CKPUMB/BEHO je y3eo Behy 03y flekoBa of, npenucaHe) Hehe ce pagnTu 0 HEBO/LHOj MHTOKcKKaumju. R. Card
/2010/: cTp. 701.

1081 R Smith, L. Clements /1995/: Involuntary Intoxication, the Treshold of Inhibition and the Instigation of
Crime, Northern Ireland Legal Quarterly, Ne 2, cTp. 211.

1982 . Ormerod /2011/: cTp. 314.
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3. BorbHa nHTOKCcMKaumja (voluntary intoxication)

Bo/bHa MHTOKCHKALMja, KaJa Ce YUMHUNAL, CKPUB/LEHO [0BEO Y TakBo CTarbe, '’

MMa pasInunTo [ejCTBO Y 3aBMCHOCTW Of NPUPOAEe KPVBWMYHOT [efna uvja cy obenexja
ocTBapeHa. [lpakca je Yy OBOM Cnyyajy HeBO/bHa fa Yy MOTNYHOCTM Aa npumar
Cy6jeKTMBHOM MPUCTYMNY W YBaXW YYMHWOYEBY MpeAcTaBy O OKONHOCTUMA Yy Bpeme
n3BpLlerwa fena. Bnagajyhe pellerwse je NpakTUUYHW KOMMPOMUC CTaHAApPAHOr y4yerba 0
Mens rea enemMeHTy 1 NOAMTUKE NpeBeHLmje 1 couujanHe sawTute. %

Crapuje eHrnecko common law npaBo je, nonasehn of opujeHTaumje Koja je
HeBPeAHOCT HenpaBa 3acHMBana Ha LUTeTHOCTM nocnegumue,’®® noumBano Ha cTaBy fAa
BO/bHA MHTOKCMKALIMja HI Ha KOjU HAaUYMH He 13BMHbaBa yunHuoua. % Mpeu nomen yTuuaja
WNHTOKCMKaLMje Ha OAroBOPHOCT Y EHI/IECKOj MpaBHOj NUTepaTypu Genexxe n3Bopu 13 7.
Beka. lMpema TWM Wu3BOpPMMA, KO TO4 YCMPTM YOBEKa Y CTaky aJIKOXO/MCAHOCTH,
ofrosapahe 3a ybucTso. pBYy rpewky yymHunay npasu AoBoheweM cebe y CTamwe
WHTOKCWKauuje, a apyry nvileweM XUBoTa agpyrora. Maeja KaHOHCKOr npaea 0 61axem
peXumy 3a y4ymHMOLe KOju [eno ocTBape Mnoj [AejCTBOM OMNOjHMX CpefcTaBa u3rnega Aa
HWje yTULana Ha MPBOGUTHO EHrMecko KpueiyHO npaso.'®®’ CpeguHom 16. Beka 3a
Y6UCTBO YUMHLEHO Y CTatby MOTAYHOr NMjaHcTBa 61na je n3puLaHa cCMpTHa KasHa. *%® Heko
KO Ce CKPUB/LEHO [0BEO Y CTake Y KOMe HMje Morao pa3yMHO [a Ce MoHalla He 3acnyxyje
3a 7o Hukaksy npusunernjy.’®® Mnak, seh nouyeTkom 19. Beka mpakca je CTBOpWUNa
oapehieHe um3ysetke og osor npasuna.’®® Peluere Kojum 6M ce Ha M3BeCTaH HauuH

omoryhuno 6naxe TpeTWparbe YyumHUMaLa Koju cy feno OCTBapuauM nofj [ejcTBOM

1083 3, Dressler /2001/: cTp. 320.

1084 A, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 687.

1085 M. Keiter /1997/: Just Say No Excuse: The Rise and Fall of the Intoxication Defense, The Journal of
Criminal Law & Criminology, Ne 2, cTp. 484.

1086 3, Hall /1960/: cTp. 428.

1087 R. U. Singh /1933/: History of the Defence of Drunkenness in English Criminal Law, The Law Quarterly
Review, Ne 4, cTp. 528-530.

1088 3, Hall /1944/: Intoxication and Criminal Responsibility, Harvard Law Review, Ne 7, cTp. 1046.

1089 TakBa je Mpakca 1 y HeKVUM aMepuyKuM Apxasama. M. Keiter /1997/: cTp. 496.

10% 3. Dressler /2001/: cTp. 323. MaKo y TOM nepuofy BO/bHa WHTOKCHKALMja HUje npeacTas/bana noTnyHy
0f6paHy, NoYeno ce pasmMaTpaTi HeHO [ejCTBO Y OAHOCY Ha NOCTojake ymulsbaja. Bug. J. Hall /1960/: cTp.
431.
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ankKoxona unu agpora npoHaheHo je of cTpaHe common law cyaoBa y passBujarby pasnnke
n3mehy ABe KaTeropuje KpuBMYHUX fdena: specific intent n basic intent crimes. BosbHa
WHTOKCMKaumja ycnef Koje yuYmHunal Huje nocefosao ofrosapajyhu 06/MK Kpusuue
13BMHABA YYMHMOLA YKOMIMKO N0 Ymja Cy obenexja ocTBapeHa cnaga y npsy rpyny. Y
OfHOCY Ha fena W3 fApyre rpyne BO/bHA MHTOKCUKauuja He npefcTaB/ba 0fopaHy Y
nocTynky. %

OBakaB NpUCTYN HauLLao je 1 Ha 036U/bHe KPUTUKE U OLEHEH je Kao norpeLuaH, jep
YHOCU [JocTa KOH(y3Mje Yy OAHOCY Ha KpuTepujym feobe KpuBuYHMX Aena. lMpema
ofpeheHMM npeano3nma, notewkohe 6m 6une un3berHyte ako 6M ce jeHOCTaBHO
MoCTaBu/I0 MNPaBUIO fJa CTawe WHTOKCMKAauMje W3BUHAaBa YYMHMOUA jeAMHO YKOMMKO
NCK/byUyje MEHTa/HU eNleMeHT HeOMXOAaH 3a NocTojarbe aena. **%

[akne, npema Bakehem npasy, AejCTBO BO/bHE MHTOKCMKaLMje 3aBUCK Of Tora o
KakBOM KpUBWMYHOM feny ce pagn. BosbHa WMHTOKCMKauMja MCK/by4yje YYMHUOYEBY
OArOBOPHOCT YKOJIMKO je YC/ef He HermpaH mens rea efneMeHT KPpUBMYHOI Jena Koje ce
cmartpa specific intent crime. BaxxHo je pehn ga 0BakBO [ejCTBO f0/1a3n y 063Mp caMo ako
je HTOKCKKaumja y3poKoBaia TakaB nopemehaj NCUXMYKMX PyHKUMja fa yunHUNaL Huje
MOorao fja noctyna ca ogrosapajyhvm o6/MKoM KpuBULE. Y Marere NCUXUUYKUX (PYHKLM]a
Huje AoBosbHO (a drunken intention is nevertheless an intention).’**

MHTOKCMKaUMja Y KOjy Ce y4uMHWNaL, CBECHO M BO/bHO [0BEO Hehe npefcTaB/baTu
N3BMH-aBajyNu pa3nor ako Aeno npeactaema basic intent crime.®® OBo Baxw yak nako

yuuHWnay Huje UMao ogroeapajyh 06/MK KpuUBULE Y BpeMme MpeaysvMMarba pPaftbe

1091 5 A. Anderegg /1988/: cTp. 937; S. Dimock /2011/: What are Intoxicated Offenders Responsible for? The
»Intoxication Defense” Re-examined, Criminal Law and Philosophy, Ne 1, cTp. 2.

1092 5 'S, Nemerson /1998/: Alcoholism, Intoxication, and the Criminal Law, Cardozo Law Review, Ne 3, cTp.
423. Haupt KpusnyHOr 3akoHMKa npefsuia fa BO/bHa MHTOKCMKaLMja HE MCK/by4yje Of4rOBOPHOCT akKo je
6e3063MpHOCT [JOBO/bAaH 06/IMK KpWBUUE 3a nocTojarbe fenukta. M. Wasik /1986/: Codification: Mental
Disorder and Intoxication Under the Draft Criminal Code, Journal of Criminal Law, Ne 4, cTp. 401. ¥ unaHy
26(2) Haupra npeasuheHo je fa ce 3a nnue Koje je CBeCHO W BO/LHO A0BeSo cebe y CTawe MHTOKCUKaumje
npeTnocTae/ba Jja je CBeCHO pu3nKa Kora 6u 6uio cBecHo fa noctyna TpesseHo. G. Williams /1988/: cTp. 85.
198 Db, Ormerod /2011/: cTp. 314.

1094 v amepnukoj nUTepaTypu 3a OBY ApYry KaTeropujy Aenunkata KopucTu ce nspas general intent. J. Dressler
/2001/: cTp. 323. Teopmjcka NOTMNopa 3a OBO PELLEHE je CTaB Aa CBECHO U BO/bHO [0BONEHe camor cebe y
CTarbe MHTOKCKKaLMje npeacTasba 6e3003MpHO noHatake. W. Wilson /2008/: cTp. 228.
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n3BpLUEHa (a MMao 6K ra ga ce HMje Halwao Yy CTakby UHTOKCUKALM]E) UMK je U camy paarby
WN3BpLLIEHA OCTBAPVO HEBO/LHUM MOKPETOM Tena (automatism). %%

LleHTpasHO je cTora y Mmartepuju BO/bHE WHTOKCUKaumje NuTarwe Mpupoge W
Kapaktepa KpVBMYHOI fena 4yvja obenexja je yYmHwunaL, ocTBapuo. Y jefHOM cry4ajy
(specific intent crime) o4roBOpPHOCT je MUCK/bydeHa, AOK Yy Apyrom cnydajy (basic intent
crime) KpuBuua ocTaje HeTakHyTa. OCMM LWITO je 3a0f4eHYTO Yy OKpWbe 4yaHe
TEPMUHOMIOTNje, OBO MOfBajatkbe KPUBUYHMX [enla OTBapa CAOXKeHY npobremaTuky
KpuTepujyma 3a CBpCTaBarbe fennkara y jegHy unv gpyry rpyny. Cee JOHeAaBHO YMHWUIIO
ce Ja je npasBuno OUI0 3a0KPY)KEHO Y UBPCTE OKBUPE — CHAXHWjE M3PaXKEH MeHTa/HW
enemeHT (intent, knowledge, dishonesty) 3Hauno je ga KpMBUYHO Aeno cnaga 'y npey rpyny
— gpecific intent. Hewto 6naxe opme KpuBuLUe My ctpora oarosopHocT (recklessness,
negligence, strict liability) o3HauaBane cy basic intent genukT. Minak, ogiyka AnenayyMoHor
cyaa (moaylle y npaBHO Heobasesyjyhem geny npecyge) y cnyyajy Heard [2007] yHena je

HECUIypHOCT Y 0BaKO MPaKTUYHO YCTaHOB/bEH MeToZ KnacudmkaLmje. %%

[lom nopgosa je y cnyuajy Majewski [1977], Bogehem y o0Boj Matepuju,'®’
NMOTBPANO MPaBW/IO KOje je HejaCHO UCTaKHYTO Y jeiHOj paHujoj oanyun (Beard [1920]) ga
Ce CKpUB/beHA MHTOKCMKaLMja cmaTpa 046paHOM KOjy YYMHMNAL, MOXe ycrnewHo nctahu y
KPMBUYHOM MOCTYIKY, a/ii CaMO aKo je pey 0 KpUBMYHOM fieny Koje 3axTeBa specific intent.
YunHunay je y CTakby TewKe aJKOXONMCAHOCTM Hanao HeKOIMKO MOANLMJCKUX
cny>6eHnKa Koju cy NoKylwanu fa ra nvwe cnoboge. Y nocTynky je TBPAMO fa ycnes
MHTOKCMKaLuje Y Bpeme M3BpLUeHa fenia Huje nocTynao CKpue/beHo. Vnak, ocyheH je u
OBY O[YKY je NOTBpAM/A HajBuLIa CyACKa MHCTaHUa. Obpas3noxere je 6uno ga AenvkT
KOju je yunmeH (assault) npeacras/ba basic intent crime, a y TakBOM C/ly4ajy BaXn 4aBHO
yTBphHEeHO NpaBuio Aa BO/bHA MHTOKCMKALMja Koja Hermpa CyojeKTUBHI eNeMeHT Y BpemMe

M3BpLLEHA eNa UNaK He Npe/acTas/ba 403Bo/beHN BUg og6paHe.’*® Haxanoct, oBy oanyky

9% D, Ormerod /2011/: cTp. 314.

1% YeTo.

1097 A Loughnan /2012/: cTp. 186.

109% A, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 691.
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HUje NpaTuno jeAHOAYLLIHO YTeMe/bere pas/ikoBara n3Mehy specific intent n basic intent
KpUBUYHMX aena.’*®

Mpema jefHOM Tymauewy, oa/lyka [loma fiopAoBa y OBOM C/y4ajy YCrnocTaB/ba
MaTepujaiHOMPaBHO NPaBU/I0 — Kafa Ce YYMHWU/AL, Ocnarba Ha BO/bHY WHTOKCUKaUUjy Yy
O[IHOCY Ha [AeNMKT Koju He 3axTeBa specific intent Tykunay Huje Ay)KaH Aa [OKaxke
yMuLW/baj, 6e3 063Mpa Ha 3aKOHCKY AeUMHMUMjY KPUBWMYHOI Aena, HUTW je AyXaH fda
[OKaXe [ia je yUYMHWU/aL, BO/bHUM MOHallakem 0CTBapuoO 06enexja Tor gena. To 3Haum ga
mens rea yBek Tpeba fa 6yae HeCyMHbUBO YTBpPhHeHa, OCUM Kaja je YYMHuiaL, CKPUB/bEHO
cebe [10BeO Y CTakbe UHTOKCMKaumje. Monasmn ce of NpeTnocTaBke Aa je yunHunay, y Bpeme
M3BpLLEHA [eNa Yy CTakby MHTOKCMKaumje nMao ofrosapajyhu 06/1nK Kpusumue, ako 61 ra
MMao M [a Ce Huje Hanasno y TakBOM CTawy. K/iby4yHOo je mpu ToMe ga yumHunay, yoeam
MopoTy fa je KOH3yMupao asikoxo/l WM OMOjHYy Apory. Ha Taj HauMH OH, npema 0BOj
Bep3vju TymMauera OfJ1yKe, Ca TYXXWMauke CTpaHe CKuia TepeT [oKasvBarba KpuBuULE
(ynotpeba ankoxona wuav OMNOjHUX ApOora KOHCTUTYWLLIE YYMHUOUEBY KpuBULy). Ped je y
CTBapy O (POPMU TMPETXOAHE KPWBMLE W OATOBOPHOCT Y4YMHMOLA Ce 3acHMBa Ha
CKPVB/bEHOM [J0BOfjekbY Y CTarbe HecrocoB6HOCTH 3a kpuaiuy. %

[Mpema gpyroj BapujaHTU TyMadewa, pe3y/nTaT NoOMeHyTe Of/1YKe HUje YCTONNYEHE
mMaTepujasiHONpPaBHOr MNpaBuia O HEKAKBOM O06/MKY MPeTxofHe Kpueuue, Beh jeaHO
npoLecHonpasHO npasnsio. OHO Kaxe [a je CTawe MHTOKCUKaLMje NPeieBaHTHO 3a NTarbe
[ia v je yYrHusaL, NocefoBao HeOMXOAaH Mens rea efieMeHT, jep je TYXKWUNAWTBO TO MHaYe
OY>KHO [ia JOKaXe. Y npakcy je npucyTHO ofpefheHo ynopuwiTe 3a CTas fa cyf Tpeba ga
noy4n MnopoTy O AYXXHOCTU fa Of4/yynm fa M je ydumHwunay noctynao 6e3063upHo,
3aHeMapyjyhu 4oKa3e Koju YKasyjy Ha To fla Ce OH Hanasno y cTawy nHTokcukaumje. '™
Ocum 0BMX Mpef/iora, MOCTOjM jOW YMTaB HWU3 KpuTepujyma 3a pas3/iMKoBarbe

[enmkara Koju cnagajy y basic intent n specific intent. Ctarbe je TONMKO KOH(Y3HO fa Yak

%9 D, Ormerod, K. Laird /2015/: cTp. 357.

1% D, Ormerod /2011/: ctp. 315. OBO CxBaTate MHCTUTYTa MHTOKCMKAUMje Ce Y CBOjOj CYLUTUHU U
onpasfarmy YCNoCTaB/baka KPUBWLE  NPUOAMKABA  EBPOKOHTMHEHTAIHOM  KOHLENTY  CKPUB/bEHE
HeypayyH/bYUBOCTH.

101 iy Ormerod, K. Laird /2015/: cTp. 359.
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H1W Komucmuja 3a npaBo HWje Morna fa yctaHOBM KOje Mepwunio npefcTas/ba Bnagajyhe
peLLietbe NO3NTUBHOT npasa. %

Tako, y cknagy ca jeqHOM rpynoMm MuLL/bera, Specific intent je y cTBapu npasHM
CUHOHUM 3a Hamepy (ulterior intent) Kao Cy6jeKTVBHW eNeMeHT KOju NnojayvaBa yMULLIbA).
3a TakaB 3aK/byyak MOXe ce MpoHahu 0coHal, y cyAckoj npakcu. % MehyTm, ocHOBHY
NMpUroBop usjegHavyaeara specific intent genvkara ca OHUM KPUBUYHUM AeNnma Kof, KOjux
je HeonxofHa HaMepa NpeACcTaB/ba YMHEeHMLA Aa Ce HeKa KpUBMYHA Jena Kof KOjux Huje
noTpebHa Hamepa HeABOCMUC/IEHO cmaTpajy specific intent genmktuma (Kao LWITO je
y6ucTso). 1%

ANTepHaTMBHU METO/, pasrpaHuyerba nsmelhy basic intent n specific intent genvnkara
je mocTaB/barbe MuTakba fa AW Mens rea [efinKTa 3axTeBa AVMPEKTHU yMULLbaj (OHAa
specific intent) nnn Heky Apyry gopmy KpuBWLE, UK je pey 0 CTPOroj 0AroBOPHOCTU (Tasda
basic intent).'> Mako ce 1 3a oBakas nornes Mory npoHahu y30pu y Npakcu, UCTUYe ce Aa
0Baj MOJeN Huje afiekBaTaH HauuH pasrpaHuyerba. 1 Telwko yonucTBO U CUNOBake Ce 0f
CTpaHe HajBMLLNX Cyf0Ba TpaAMLMOHANIHO cMaTpajy specific intent fennkKTMa, nako Hu 3a
jeIHO HV 33 APYrO Aeno 06ANK KPUBMLE HUje jeAVHO ANPEKTHN YMULL/baj. 1%

Tpehe cxBaTamwe, Kao WTO je Beh CNOMEHYTO, KOje Monasu of TeXuHe 06/MKa
KpMBULE, CMaTpa [a CHaXHWje M3PaXeH CYOjeKTMBHW efieMeHT, npe cBera y opmu
yMuLWI/baja, nogpasymeBa specific intent, gok 6naxe ¢opme KpuBuue WaM CcTpora
OLroBOPHOCT Yynase y nojam basic intent. OBaj jegHOCTaBaH NPUCTYN je HanyLwTeH Yy
oanyum AnenauymoHor cyga y cnyyajy Heard [2007], rge je WCTakHYTO Aa je TakBa

[1B0fie06a KPUBMYHUX Aena NpesuLLe nojeaHocTasmbeHa. o

192 eTo.

103 A R. Ward /1986/: Making Some Sense of Self-Induced Intoxication, The Cambridge Law Journal, Ne 2,
CTp. 247-248.

1% D, Ormerod /2011/: cTp. 317.

1% R, Card /2010/: cTp. 690.

108 A, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 689; D. Ormerod /2011/; cTp. 317-
318.

107 D, Ormerod /2011/: cTp. 318-320. MocToje KpUBMYHA Aena KOJ KOjUX Ce 3axTeBa yMULL/baj, anu He Y
OAHOCY Ha CBe efleMeHTe actus reus-a, Beh camo y OfHOCy Ha ofpefeHM acnekT Henpasa, AOK 3a ocTaTak
006jeKTMBHOI efleMeHTa BaXkKn HeKM Bnaxn 06/MK Kpueuue. TakBa Aena, OCUM YKOMMKO je pey O AMPEKTHOM
YMULL/Bajy MM Hamepu, He crnadajy yBek y specific intent crimes. Ha Taj HaumH je noupTaHa OCHOBHa
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Kao nocrneguua onwte HECUrypHOCTM Koja Bfafa y MaTepuju pas/ivkoBarba
KPMBUYHUX feNna KOJ KOjUX MHTOKCUKaumMja npefcTas/ba 046paHy 1 OHUX KOA KOjUX CTakbe
MHTOKCMKaLMje He W3BMHbaBa YYMHWOLA MOjaBUIM Cy Ce Npegiosn ga ce MeToAoM
KasyWCTVKe OApeay Kpyr Aenvkata Koju cnagajy y jeaHy, oaHocHo apyry rpyny.*% Tako,
ybucTteo (manslaughter) n Heka gpyra gena nNpoTMB XXMBOTA W Tena, CuoBawe (rape),
Hanag (assault), 6e3063MpHO yHULITEHE UK owTeherwe Tyhe ctBapu (reckless criminal
damage), npoTuenpaBHO nuLLere cnoboge (false imprisonment) npeacrae/bajy basic intent
[eNnKTe, 40K Telko youmcTtso (murder), kpaha (theft), pa36ojHuwTeo (robbery), npoasHa
Kpaha (burglary with intent to steal), ymuiwbajHO owTehere AN yHULITEHE Tyhe cTBapy
(intentional criminal damage) cnagajy y specific intent kpusuuHa gena. ™'

UYnHM ce ga Hema ornpaBfarba 3a HenocTojake YBPCTUX MpaBu/ia Ha OCHOBY KOjUX
6N Ce HeCyMHMBO MOF/I0 YTBPAUTM Aa NN CBECHO U BO/bHO A0BOhewe cebe y CTame
WHTOKCMKaLWje UCK/by4yje OArOBOPHOCT WM He. JOL je Marbe onpaBfarba Aa ce YMecTo

OMLUTKX Mpasuia Mepuso nsrpahyje rotoBo NPoM3BO/bHO, Of C/ly4yaja 40 Cny4aja.

4. VIHTOKCUKauuja 1 cTeapHa 3abnyaa

Huje cacBMM jaCHO Kako pewwuTV CyyajeBe Y KOjuMa Ce YuumHWnay, ycnepg
MHTOKCMKaLuje Hawwao y 3abnyan. Ja nu ce u 1aga Mory npyMMeEHUTW OnwiTa npasuna o
[ejCcTBY CTBapHe 3a6/1yfe? Peluerbe OMeT 3aBUCK 0f, TOra 0 KakBOM [Ee/NKTY Ce pagu.

a) Basic intent offences. Cnyuyaj Majewski Huje oTBOpPMO NuTake 3abnyge.
YunHunay, Hu1je TBPAMO fa je ycnes UHTOKCUKaLMje MMao NorpeLLHy CBeCT 0 peneBaHTHUM
YyMkeHMUamMa, Beh fa yoniwiTe HMje MMao CBECT O BUTHMM OKOJTHOCTUMa cfiyyaja. Ctora je
6uno moryhe Tymadewe ga ce Majewski npaBuno He OAHOCK Ha CUTyaumje Yy Kojuma ce
yumHUnay, 36or ynotpebe askoxona uam ONojHMX [Apora Hanaswo y 3abnyau, Kao LWTo je

3aK/by4yeHo y cnyyajy Jaggard v. Dickinson [1981]. YunHunay, je y CTawy MHTOKCUKaLMje,

cnabocTt nogene; KoAg HEKNX KPUBUYHUX Oefla €0 HenpaBa M KpuBuUUE Chafa y je,u,Hy, a oCTaTaK y gpyry
rpyny. A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 689.

%8 R, D. Mackay /1995/: cTp. 150.

109\, Jefferson /2009/: cTp. 321.
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Bepyjyhu fa ynasu y cTaH CBOr npujartesba, Koju 61 foMyCcTMO M TaKaB HauuH, pa3omBLLK
npo30p, yLwao y cTaH Koju npunaga 4pyroMm nuuy. HakoH ocyge 3a owTehere Tyfe cTBapu
npecyfa je YKWHyTa 0f, CTpaHe >afioeHOr cypda, aiv pasfior 3a TakBy OAJIYKY Huje
06pasnoXXeH UMHEHULOM [a BO/bHA WHTOKCUKauuMja MpeAcTaB/ba Herauujy mens rea
efleMeHTa y ofiHOCY Ha basic intent genukT. AprymeHrtauumja ce TemMe/buia Ha NnocTynaky
YUMHMOLA Y YBEperbY Aa He YMHU HULWTa npoTuenpasHo. ™ Mpekop je HervpaH 360r Tora
LUTO je yYMHWU/IaL, BepoBao fa MMa NnpucTaHak BfacHMKa a CTaH KOPUCTM Kao CBOjy CTBap,
a He 360r Tora LUTO Ce yuuMHWAaL, Hanasvo y cTawy nujaHcTea. '™ Osa oanyka je ogpas
onwiTer yyeta 0 KPMBUYHOMNPABHOM YUYUHKY CTBapHe 3abnyfe Yy eHrn1eCKOM KPUBUYHOM
npasy. Kao LWITO je peyeHO, UCKPEHO, MaKo MOrpeLlHO Nna Yak U HepasyMHO OCNakbahe Ha
ofpeheHe OKOMIHOCTW CTBapHe MPUPOLE M3BMHbaBa YUYMHMOLA ako MpeAcTaB/ba OCHOB 3a
Hernpare Cy6jeKTVBHOI efnemMeHTa AenunkTa. 3abnyaa Koja je UCX0[ CTara NinjaHCTBa Huje
pa3yMHO yTemerbeHa.

nak, oBakaB nornef Ha 04HOC MHTOKCUKauuMje U CTBapHe 3abnyge Huje onwiTe
npuxsaheH. MNpakca XanbeHnx cyaosa je Uy cny4ajy 3abnye Koja je y3poKoBaHa CTarbem
WHTOKCMKauumje npatuna Majewski npasuio. To je y CKnagy ca MULLbEHEM U3PKEHUM Y
TOM C/y4ajy fa Ce MHTOKCMKauMja y ogHocy Ha basic intent genmkte cmartpa 06/MKOM
CKPVB/bEHOT NOHallaka. Mpema jeaHoj BapujaHTK, 3a61yda Y KOjoj ce YYMHMUAAL, Hallao He
M3BMHABA A aKO Ce OH Y BpeMe M3BpLLEHA Aena Hanasno y CTawy WUHTOKCMKauuje. Anu
0BO CyBMLLE CTPOro MpaBu/o je AOHeK/e ybnaxeHO Bnagajyhum ctaBoM fa 3abnyga He
N3BMHABA aKO Ce MOXXE [0Ka3aTh Ja yumHunay He 61 H1 61o y 3ab1yamn fa ce Huje Hallao
y CTatby MHTOKCHKaumje. 2

6) Specific intent offences. ¥ ogHocy Ha 0By KaTeropujy aenukata 6apem Kaga je
pey 0 3abnyan 0 HeKOM 06jeKTUBHOM 06eNeXjy KPMBUYHOI [efla Koja je pe3ynTtaT CTakba
WHTOKCMKauuje, TakBa 3abnyga npeactas/ba W3BMHaBajyhn OCHOB. Anu, cuTyauuja je
Apyraunjay cnyyajy 3abnyge y3pokoBaHe CTaheM MHTOKCUKALM]je O YNHbeHMLAaMa 0f, KOjuX

3aBMCU MOCTOjake HEKOr npu3HaTor BuAa oabpaHe Yy MOCTYNKY (HY>KHa ofbpaHa).

1O R Card /2010/: cTp. 696.
ML A P, Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 692.
12 Yero, cTp. 693.
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AnNenaumoHn Cyj je Y HeKONMKO HaBpaTa 3ay3e0 CTaB jJa OBY BPCTY 3abnyfe He Tpeba
YBKMTM aKO je yunmHUnaL, cebe CKPUBILEHO OBEO Y CTame MHTOKcuKaumje. ™ MorpewwHa
CBECT O TOMe fja Cy WCMyHeHe MPeTMocTaBKe HeKor BiMAa common law oabpaHe Koja je
Y3POKOBaHa MHTOKCMKALMjOM He W3BMHaBa YUMHMOLA, YaK MaKo Ce Pafn O KPUBMYHOM
fleny Koje 3axTeBa specific intent.* Tako, yuuMHWnal Koju MOrpewlHo Apxu Aa je
HanafHyT MOXe pauyHaTu Ha cTBapHy 3a6nyfy ako MoBpeau HaBOAHOI Hamagada. Anw,
0BO He BaXW aKO je yuuHunay, y 3abnyfy JoWao ycneq KOH3ymupara ankoxona 1nm

onojHux apora.'*®

5. IHTOKcMKaumja n npetTxogHa Kpuseuua (Dutch courage)

MocTaB/ba Ce NUTakbe fa /i Ce UHTOKCKKauMja Kao ofbpaHa MOXe yrnoTpebutun y
C/y4yajy Kafja HeKO Hamepasa Aa YYMHW KPVBMYHO [ef0 Ma KOH3ymMupa asikoxon wau
OMOjHY Apory Kako 6u ce oxpabpuo fa KpeHe Yy nnaHWpaHO wm3Bpllerwe (T38. Dutch
courage) 1 npu TOMe ce [oBefe Y CTarwe HeypauyH/bMBOCTM Yy BPeMe M3BpLUEHA [ena.
JOMUHAHTHO je MULLI/bEHE Aa NPETX0AHO opMupaH YMULLIBA] (UM HEKWU ApYrh 06/MK
KpMBULIE) HE MOXe BUTW HernpaH KacHWjUM CTakbeM MHTOKCUKauuje, jep je Cy6jeKTUBHM
0fHOC npema feny Beh YCMNOCTaB/beH, @ KOH3yMMpare a/IkoXosa WUav OMojHUX gpora ce
MojaB/byje UCK/bYUYMBO Kao KaTanmn3aTop 3a Unkberbe W Heuunrere. ™ *° Osaj npo6nem ce
MojaBuo y Npakcu Kafa je y jeAHOM cnydajy yuumHuial, O4nyuvBLUM fa YCMPTU CBOjY
CYnpyry Kyrnmo HOX K 6ouy asikoxonHor nuha. HakoH WTO je ucnuo nuhe cynpyry je
nuwno xusota. Ofb6paHa je y MOCTYNKY TBPAU/A [a je YYnHuIaL, 610 HeypadyH/bUB NNy
CTaky TaKBOI MMjaHCTBa fa HMje 61Mo cnocobaH Aa hopMmpa yMULLIBAj KOjU je HeonxoAaH
3a NOCTOjare KPUBMYHOr aena. AnenaumoHun cyj je YKMHyo ocyhyjyhy npecyay 3a Tewko
ybMCTBO 360r TOra LUTO je OLEHEHO [a je cyauja NOrpeLLlHo ynyTuo CMepHULIE NOPOTK Aa

113 G, Dingwall /2007/: Intoxicated Mistakes about the Need for Self-Defence, Modern Law Review, No 1,
cTp. 127-138; A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 694.

14\W. R. LaFave, A. W. Scott /1986/: cTp. 393; W. Wilson /2008/: ctp. 230; D. Ormerod /2011/: cTp. 324.
15 R, Card /2010/: cTp. 686.

118\, J. Boettcher /1987/: cTp. 61.
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npumeHn M'Naghten npasuna y BpemMe Mpe Hero LITO Ce YYMHWAL, [0BEO Yy CTake
HeypauyH/bUBOCTY, Tj. Y BPEMe KOH3yMuparba alKoXona, a He y BpeMe Kaja je npedyseTa
padma W3BpLUeHa. [ojeanHn npunagHiuy flomMa nopaoBa y Besu ca OBMM Chyuajem
6paHUNM Cy CTaB fAa Y4MHWNAL, KOjU Ce CBECHO W BO/bHO [0Bede Y CTare TeLLKe
aIKOXO/IMCAHOCTU 1 Y TOM CTatby OCTBapy 06enexja KPUBUYHOT [ena He MOXe pauyHaTu
Ha npusunernjy.™*’ Ctora je 1 y eHrNeckoM KPUBUYHOM MpaBy Yy Cyuajy CKPUBIbEHOT
[0BOferba camor cebe y cTare HeypauyH/bUBOCTM, Y KOMe Cy OCTBapeHa 06enex;ja Hekor
KPUBWYHOT flena, MpucyTaH u3yseTak (KOjU Ce Y eBPOKOHTUHEHTATHUM KPUBUYHUM
cucTemMmrma omoryhyje NpUMEHOM MHCTUTYTa CKPUB/bEHE HeypauyH/bUBOCTU) Of npasuna
fla ce KpuBMLa yTBPhYje Y BpeMe u3BpLuetba Aena.*™'® OBo cxsaTare He MOXe Aa yrposu
HW Haue/HO MPaBW/IO Ja Ce Mens rea M actus reus Mopajy MoAyJapatii y BpeMeHy U Aa
OANyKa fAa Ce Y HekoMm 6yayheM TpeHYTKYy OCTBapy KPUBWMYHO Aeno cama Mo cebu He

ycrnocTae/ba oarosopHocT. o

6. Moryha pecdopMa npaBuia 0 KpMBMYHOMPABHOM gjCTBY MHTOKCUKALMje

Y aHrno-amepuykom cBeTy EHr/ecka je noctasa ycam/beHa Yy WCTPajHOCTU
nowToBawa Majewski npaBuna. 3ak/byydak M3 OBe OAJ/lyKe YCBOjMO je U BpxoBHu cyf
KaHage, am je cpegnHom 90-mx rogmHa NpoLuior Beka UCTW Cyf YTBPAMO Aa je TakBa
of/lyka MPOTMBHA YCTaBHUM rapaHTujama npasa u cno6oga.'?° Bucoku cyg AycTpanuje
HMje NpUXBaTNO 06pa3NoXere 13 cnyyaja Majewski cmatpajyhu aa Bo/bHa MHTOKCUKaLMja
MOXe Yy OfHOCY Ha OMN0 Koje KPUBMYHO Aeno 6UTK [0Ka3 fJa je akT yymHuoua 6mo

HEeBO/baH, UM [a je YCned WHTOKCKKauuje HermpaH oaroBapajyhyi MeHTasHW enemeHT

7D, Ormerod /2011/: cTp. 325. Bug,. M. Jefferson /2009/: cTp. 306.

8 Bya. A. Ashworth /2009/: cTp. 197.

119 Oppe ce MOXe yCrocTaBUTM Mapanena ca CUTyaLMjoM 13 0671acTU Cay4eCHULLITBA Y KOjoj Ce HEeKO nuLe
cmaTpa 04roBOPHUM 3a HaBONeHe Ha OCTBapere KPUBMYHOT Aefa nLa Koje CKPUB/LEHO HE MOXKE OCTBapUTK
obenexja fena (HNp. gete). Huje i nosuumja CyLUTUHCKU NAEHTUYHA aKO YYMHWUNAL, UCKOPUCTK camor cebe
Kao CPeAcTBO 3a OCTBapeHe KPUBMYHOT Aena Y HeypauyH/bUBOM cTakby? D. Ormerod /2011/: cTp. 326.

120 Bx0BHU Cy/ je 3aK/byumo Ja eKCTPEMHO CTabe UHTOKCUKALWje MOXKE 3HaUNTW Herauumjy He camo mens
rea, Beh 1 actus reus enemeHTa, Yak 1 'y ogHocy Ha basic intent crime. S. Dimock /2011/: cTp. 6.
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fenukta. ! Cnnuna je v npakca y JyxHoahpuukoj Peny6anum.t?* Mako u LWKOTCKO
KPMBUYHO NpaBo Mo3Haje Aeoby KpmBUYHUX fena Ha specific intent n basic intent crimes,
0BOj NMOJENN He npujaje ce TONKKU 3Havaj Kao y EHrneckoj n Bency, 1 yonwTe mawe ce
MHCUCTMPA Ha NOLUTOBahy CYOjeKTUBHOI CTaka YUMHMOLA KOjU Ce CKPUB/bEHO [O0BEO Yy

CTawe MHTOKCUKaumje. MpedHOCT ce Aaje 3aWITUTHO] (MYHKUMU KPUBMYHOT MNpaBa Koje

rpahaHnma Tpe6a 4a oMoryhu OCHOBHE YC/OBe 3a HeCMeTaH ApPYLLTBEHM XMUBOT. 123

Mako je Komucuja 3a npaBo npednoxuna ykugawe Majewski npecepaHa, ™

NPeAIoXKMBLUM  YMECTO WMHTOKCMKALMje Kao OnMLWTer WHCTUTYyTa YyBOfere HOBe

1125

WHKPUMWUHALMje MOMNYyT OHe Koja MOCTOjU Y HEKUM 3eM/bama, ybp30 je npomeHuna

MULL/bEHE W MOHYAUMA CaMO He3HaTHe MpomeHe npaswna.™'?® HajsHauajHuja n3mMeHa je

1127

yKungare pasnunke namehy specific intent n basic intent crimes—" n dpopmynucara nucre

o6nmka Kpusmue.r® Y cnyuajy ga je yuuHunay, ocTBapuo o6enexja KpuBMYHOT Aena

121 Neo6a genvkata Ha basic intent n specific intent crimes je ouereHa Kao NOMMUKN M TEPMUHOMOLLIKM

becMucneHa. YKOMMKO yYuHUWaL, ycned WHTOKCWMKauvje He OCTBapyje ogroBapajyhu mens rea enemeHT
JenvKTa, OH He MoXke 6uTK ocyheH. OBO MpaBuno ce y AyCTpaivju NpUMebyje Yak U y 0JHOCY Ha TEeLKO
yéuctso. M. Jefferson /2009/: cTp. 322.

122 Byp. D. Ormerod /2011/: cTp. 326.

123 MonyT wKoTcKor npasa, W NpasHK cucTemu y CesepHoj Mpckoj u Peny6amum Vpckoj, He npusHajy
BO/bHY MHTOKCMKaLMjy Kao OCHOB WM3BMHeHa. Q. Haque, |. Cumming /2003/: Intoxication and Legal
Defences, Advances in Psychiatric Treatment, Vol. 9, cTp. 144,

124 5 Gardner /1994/: The Importance of Majewski, Oxford Journal of Legal Studies, Ne 2, cTp. 279.

125 D, Ormerod /2011/: cTp. 326.

1126 R, Card /2010/: cTp. 704. Bug. Law Commission /2009/: Intoxication and Criminal Liability — goctynHo
Ha: httpswww.gov.ukgovernmentupl oadssystemupl oadsattachment_datafile2289837526.pdf Law Commiss-
ion Intoxication.

127 Amepnuku Mogen KpuBWUYHOT 3aKOHWKA He MO3Haje OBy Mogeny KpUBWMUHMX Aena, Beh jeAHOCTaBHO
npegsvha fa yunmHunay, He OAroBapa ako je ycnef WHTOKCUKaLWje HermpaH HEKU KOHCTUTYTUBHW eNeMeHT
KpmBuuHor gena. J. Dressler /2001/: cTtp. 332-333. TO MnakK BaXu CaMO aKo je CY6jeKTUBHW efleMeHT
KpMBUYHOr fAena ymuwsbaj (purpose, knowledge); y cnyyajy Kaga je 3a CKpUB/bEHO MOHallake A0BO/bHA
6e3063mpHocT (recklessness) nnu Hexat (negligence) Bo/bHa MHTOKCUKaLMja He NpeAcTaB/ba o4bpaHy. J. B.
Brady /1980/: cTp. 385; K. Huigens /1998/: cTp. 435.

128 A P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 699. JegHa noce6Ha kommucuja je
Npeanoxuaa NOHOBO MHKPUMMHMCAHE NWjaHCTBa Kao 3acebHOr AenKTa, Koju 61 NocTojao Kaga je yumHunay,
nof AejcTBOM onwujata onacaH 3a OKO/IMHY M NPUMEHMBA0 OU Ce caMO ako je Y TaKBOM CTakby Y4MHual,
0CTBapuo 0benexja Ta4Ho oapeheHnx KpUBMUYHUX fena (NPOTUB XMBOTA U Tena, NonHe cnobofe, UMOBUHE).
Ho, Komucuja 3a npaBo je y je4HOM 3BaHWYHOM WM3BeLUTajy ofbauuna oBakas npegsior, Hasofehu no6po
nosHaTe pasnore NPOTWB WHKPUMUHMCAA MUjaHCTBA Kao CaMOCT/IHON AenvKTa. TakBo fefio 6w jegHako
00yxBaTUNO CMTyaumje y Kojuma yuymHunay, y ctawy nujaHcTBa ycmphyje aete u numjaHor ceahanuyy. M.
Jefferson /2009/: cTp. 322-323.
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noctynajyhu ca 06/IMKOM KpVBULE KOjU je cagpXaH Yy 3BaHWYHOj fMcTu, cmatpahe ce
OArOBOPHUM CamoO ako TY)XXunal, AOKaXe fa je YYMHWMaL, MMao TpakeHU 06/IMK KpuBULE,
YMPKOC YMHEHWLM f1a Ce CBECHO U BOSLHO [J0BEO Y CTatbe MHTOKCHKaLuje. 1 2°

Haupt KpuBMYHOr 3aKOHMKa MOCTY/Mpa MNpasuio Mnpema KOMe CTakbe BO/bHe
WNHTOKCMKaUWje He M3BUHbaBa YYMHMOLA aKo Ce paau O KPMBMYHOM [efly 3a Koje je Kao
061K KpuBMLE NpeasuhieHa 6e3063upHoct. ™0

N3rnepa fga 6u TakBO NpPaBU/IO YHENO [03Y CUTYPHOCTK Y OBY 06n1acT. Ho, 1 nopeg,
TOra usrnefa HeoOMYHO peLlere eHr/IeCKOr rnpaea Mnpema KOMe BO/bHa WMHTOKCMKauuja
NCK/by4yje OArOBOPHOCT Y OAHOCY Ha [efia 3a Koja Ce 3axTeBa BMCOK CTeMeH KpuBuue
(YMULLI/BE]), WITO MPaKTUYHO 3Ha4YM Aa je rOTOBO MCK/byYeHa KaXHWBOCT yuMHMOLA 3a
YMULL/bajHO KPMBUYHO [eno.

YNPKOC TOMe LUTO Ce M Y eHINIeCKOM KPMBMYHOM MpaBy Ha OCHOBY OMLUTEr Y4era 0
MPETXOAHOj KPUBMLM MOXE YCMOCTaBUTW OArOBOPHOCT Y4YMHMOLA KOjU Yy CTakwy
MHTOKCUKaLMje 0CTBapy 06enexja HeKOr KPUBMYHOT [efla, HemMa CyMie fja Cy npefHoCTH
Ha CTpaHW eBPOKOHTUMHEHTA/IHOI UHCTUTYTa CKPUB/bEHE HEeypauyH/bMBOCTU. UnHM ce fa
nuTake OAroBOPHOCTU YYMHMOLA KOjU Y CTakby MHTOKCUKALMje OCTBapu HEKO KPUBUYHO
[1eN10 Y eHrNIeCKOM KPMBUYHOM MpaBy HMje peLleHo Ha 3a10B0/baBajyhn HauMH. Y nHTepecy
je npaBHe CWUrypHOCTM fJa Ce uMTaBa Marepuja pedopmuile Mo  y30py Ha

E€BPOKOHTUHEHTaU/THKN MOJEN.

Opervak 7. MpuHyaa (duress)

Ocvm WITO npeAcTaB/ba fAeo 6wuha MojeauHMX KPUBUMYHMX fena (4e0 pafhe
M3BpLLEHA WM HAYMH HEHOT MNpefy3vMarba) NpuHyLa MMa LWNPKU 3Hayaj Y KPUBUYHOM
npaBy, jep MOXe [OBECTW [0 UCK/by4yera OfrOBOPHOCTM YYMHMOLA KOora ApYry npucuim

fa ocTBapy obenexija Hekor aenvkTa. '™t U ok npso nuTame cnaga y matepujy noceGHor

129D, Ormerod /2011/: cTp. 327.

130\, Jefferson /2009/: cTp. 324.

131 By, 3. CrojaHosuh /2013/: O nojmy npeTHe y KpuuuHoM npasy, HBIM: Hayka, 6e36egHocT, nomvumja,
Ne 2, Beorpag, cTp. 1.
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[iena KpMBMYHOI npasa, APYro je npeaMeT onwTer gena, ¢ 063MpoM Ha TO Aa U 0f Ha4yMHa
Ha Koju he GUTK pelleH OBaj NPO6/IEM 3aBUCU TpaHMLa KPUMWHAIHE 30HE Y KOHKPETHOM
cnyyajy. MotpebHO je cTora y onwiTem feny OLPeAUTU MPeLmM3He YC/ioBe Nnoj Kojuma ce
NpUHYya Ha Apyror fa u3BpLM KPUBMYHO [EeN0 MOXEe CMatpaTty OCHOBOM WCK/by4eha

KpUBMYHOT fena.

1. VIHCTUTYT NPUHYAE Y EHITIECKOM KPVBUYHOM MNpaBy

Common law je of paHWX KOpeHa 3aCHOBaHO Ha MpaBw/y Mpema KoMe YYuHWunay
MOXe 6UTKM ocnoboheH onTyx6e 3a KPMBUYHO [Aef0 KOje je OCTBapuo MOof MPeTHOM
HenocpeaHor Hanaga Ha >xvBoT unn Teno.**® Jepgan of aprymeHaTa KojuM ce TeopujcKu
MoAynunpe OBaKBO PeLLEHE NPeno3Haje Ce y YMHEHNLM Aa MEXaHU3MU KPUBWUYHOMPaBHE
npeBeHLMje rybe cHary npepg npeTHOM HEMOCPEAHOr Hanaja Ha XXMBOT UAK TENo, a Nopes,
TOra MpUHUMN NpaBefHOr M CpasMepHOr KaXmaBarba HWje OCTBApUB Yy Cy4ajy Kaja ce
yurHUnaY Hanasv npeg u3topom — UAM Aa M3BPLUM KPUBUYHO [eNo, WK fa puUsukyje
noBspedy CBOjUX Ao6apa Koja cy of Hajseher 3Hauaja.™™** KpuBuuHa 0f4rOBOPHOCT, Kao
nocneamua yYMHMOYEBOr Of/lyuMBarba 3a HerpaBo, MOXeE OMTM npunmcaHa Camo OHOM
YUMHUOLLY Kora npaBo cMaTpa CnocoOHUM 3a KPUBULLY U KOjU je MMao MOryhHOCT fa cBoje
MoHallawe MpuIarofM 3axTeBUMa MPaBHOI MOPeTKa. YUMHWMAL, KOMe Huje OCTaB/beH
n360p 1M cnoboga oAsyuMBarba HE MOXE OUTM CMaTpaH OArOBOPHMM 3a MPOTMBIPABHO
noHalame. [pyrum peyvMma, Hema ycnosa 3a MpUNUCUBaHe Hempasa Y KPWBULY OHOM
YUMHMOLLY KOjU Apyraunje Huje Morao Aa ce noxatua. 3
NHCTUTYT NpuHYyde Yy eHrneckoM KpYMBUYHOM MpaBy je ambuBasieHTHe MpaBHe

1135

npupoge. CyWITUHCKM Ce, Kao YCTYMNaK /byACKOj cnabocTu, > MpUHyAa cMaTpa OCHOBOM

NCK/by4yera KpuBuLe, Tj. U3BUHaBajyhum OCHOBOM (YUYMHWAAL, He 3ac/yxKyje npekop 3a

132 yymnnnal, Tpeba a ykake Ha eBEHTYanHo NocTojatbe NPUHY/AE, Al Ha eMy (hHOPMasHOMPaBHO He NeXH
TepeT Aokasa. TY)KMMalTBO Tpeba BaH pasyMHe CyMHe Ja JoKaKe Aa npuHyde Huje 6uno. N. Haralambous
/2010/: cTp. 311.

133 A, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 725.

134 M. Wasik /1977/: Duress and Criminal Responsibility, The Criminal Law Review, cTp. 453.

135 M. Molan, D. Lanser, D. Bloy /2000/: cTp. 276.
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YUMHbEHO Henpaso),°

anu nopg oapeheHMM OKO/THOCTMMA, HApPOUMUTO Kaja je 3/10 Koje ce
YUMHUMOLY CTaB/ba Yy U3rNef 3HATHO TeXe Of paare Ha Kojy je npuHyheH, NpuHyaa mMoxe
NpeAcTaB/baTh 40Ka3 HeNpOTVUBMPAaBHOT MoHallaka. 3’ Mpema HekyM, CBaKako He LLIMPOKO
3aCTyNn/beHNM, CXBaTawMMa MPUHYAa YBEK MpefcTaB/ba OCHOB OMpaBAara YHUHMOYEBOr
noHawara.™® Y cBakoM cnyuajy, 6Mn0 fa Ce cMaTtpa OCHOBOM KOju MCK/byuyje
MPOTUBMPABHOCT MM OCHOBOM WCK/byYewa KpuBuLe, NpuHyga npema npeosnahyjyhem
cXBaTawy MpefcTaB/ba UUCTY, MNpaBy 0fOpaHy, jep Yy CKragy ca aHr0CakCOHCKUM
KOHLLENTOM MO NpaBuy He Hervnpa KOHCTUTYTUBHE eneMeHTe Henpasa u kpueue.
Mpema oapeheHMM MULLbEHMMA, MPETHA Tako TeLKUM 3/10M (YeMmphere apyrora
VNN HErOBO TELLIKO TeNIECHO NoBpefnBare) 03Ha4YaBa 036M/baH Hanag Ha Tyfy ayToHOMMUjY,
Hanaz TO/MKO 030W/baH [a Ce W MOoHallawe NpuHyhHeHor cmatpa HeBOSbHUM TeIeCHUM
nokpetom (automatism), Tako ga Ce M He MOXe O06jeKTMBHO Mpunucatn uLy Koje ra
npegysuma.t**° Ha Taj ce HauMH MpuHyga NocmaTpa Kao OCHOB Heruparba actus reus-a
KpMBUYHOr fena. Mnak, 0BO cxBaTake NpaBHO JOrMarTcku He usrnefa ybenwunso. Jivue
npema KoMe je MpuHyAa yCMepeHa Hanasn ce npef v3bopom; Aoaylue, Taj M36op Huje

rnocneauLa Hherose cno6oge, any HA 3a MoHallate ce He MoXke pehu Aa je y MoTmyHOCTM

138 11170 je noTepheHo n ognykom floma nopgosa U3 2005. rod. y cnyuajy Hasan. A. P. Simester, J. R.
Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 725.

137 3, Dressler /1989/: Exegesis of the Law of Duress: Justifying the Excuse and Searching for its Proper
Limits, Southern California Law Review, Ne 5, cTp. 1349-1350. NocToje foAyLUe U ycamM/beHa MULLIbeHa Aa
npvHyaa He Tpeba fa ce cMatpa o46paHOM y 0fHOCY Ha 6naxe genunkTe. To npema cTaBy ogpehieHux ayTopa
MpeBacXofHO BaXW 3a KPMBUYHO [A€N0 [aBarkbe NKHOr MCKasa, rhae npeMa TakBOM pe30HY, Huje TeLuko
n36ehn ocyLy no3vBaweM Ha NpuHyZy. BehuHCkM je OueweHO [a OBakBa pasMull/barba He Jenyjy
y6enmsueo. Bua. M. D. Bayles /1987/: Reconcepualizing Necessity and Duress, The Wayne Law Review, Ne 4,
cTp. 1208.

1138 Byun. P. Westen, J. Mangiafico /2003/: The Criminal Defense of Duress: A Justification, Not an Exuse —
And Why It Matters, Buffalo Criminal Law Review, Ne 2, c¢Tp. 833-950. Kputuukun y Tom nornegy sug. K.
Huigens /2004/: Duress Is Not a Justification, Ohio Sate Journal of Criminal Law, Ne 1, cTp. 303-314.

139 N, Haralambous /2010/: cTp. 311; A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp.
726.

140 M. Jefferson /2009/: cTp. 256. OBfe ce He pagn O Clyuajy npuHyhasara ApYror (M3NYKOM CHarom
TaKBOI MHTEH3UTETa Ja joj ce NPUHYHEHU HN Ha KOjW HAYMH Huje Morao ofynpeTu (anconyTHa, Heo4o/brBa
cuna). Y TOM Cny4yajy UCK/byyeHa je pafrba, jep HemMa MUHMMASHOT YC/oBa — MOHAllaka Koje je BO/bOM
nokpeHyTo. D. Ormerod /2011/: cTp. 344. MNpuHyaa, Kao 06/MK ofbpaHe Yy eHrneckoM KpUBMYHOM Mpasy,
pa3martpa ce UCK/bYUMBO KPO3 je[iHO HeHO CPeACTBO — NPeThy. MNuTare KOMNYN3NBHE CUIe je OCTaB/bEHO MO
CTpaHM (AOK Ce [ejCTBO anconyTHE CW/e pa3maTtpa Ha MnaHy 00jeKTMBHOr e€eMEHTa, Kao BWA HEBO/bHOT
noHaluarba). cto Baxkn 1 3a npaso y CAL. W. R. LaFave, A. W. Scott /1986/: cTp. 433.
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HeBo/bHO. ™! CTora ce y cknagy ca BoaehM MULLbEHEM Y EHFNIECKOM KPUBUYHOM MpaBy
YaK M Hajjavye n3paxKeH WUHTEH3UTET MPUHYLEe He cMaTpa OCHOBOM UCK/by4erba actus reus
enemenTa. '

CNMYHO BaXM M 3a CxBaTatba MpeMa KOjumMa BUCOK WHTEH3UTET NpuHyae
npefcras/ba Heraymjy mens rea eneMeHTa. MowTo yuynHmunaL, 3Ha Ha WTa je npuHyheH, oH
Ce CBECHO M BO/bHO Of/y4yje 3a Herpaso. W nopef Tora LUTO Ce MOXeE pacrnpas/baTti O
KBa/IMTETY YUYMHMOYEBOr CY6jeKTMBHOI OAHOCA Mpema Aeny Koju je dopmupaH nog
yTuuajem npuHyge (Taj O4HOC HMje mM3pa3 PefoBHOTN WCMO/baBata KPUMUHAIHE BO/bE U
eHeprvje Kojy yumHunal, ynaxe y OCTBapere Henpasa) Mo fpasuy ce MocTynawe ca

oarosapajyhum 06MMKOM KpWBULE He AOBOAM Y nuTare. ™

»I1peTa He nuwasa y
MOTMYHOCTWN CNOCOBHOCTU BOSLHOI Of/1y4MBakba INLE KOMe ce NpeTu, Beh [LOHETY o4nyKy
onpege/byje y oppeheHom npasuy.“** Ho, ako ce Beh He AuMpa Yy MOCTOjarbe
KOHCTUTYTUBHMX efleMeHaTa KPWBWMYHOI fefla, OHAA je Unak BaH CyMHbe Aa NpuHyada,
HapOYMTO OHa jakor MHTeH3UTeTa (a TO je rOoTOBO MO NpPaBW/y YBEK Cy4yaj Y eHr1eCKOM
npaBy, C 063MpPOM Ha MpUPOLY 3/Ma Koje Ce CTaB/ba Y W3rnen), npefctaB/ba OCHOB 3a
y6naxasare KasHe.''™® [Mpema ogpefleHMM npeanosnMa 4Yak M ocno6oferse 0f KasHe
fonasu y 063mp. 4

Y CBaKOM Cnyuajy, NMuLE Koje je NpuHYyheHOo aa ocTBapu 06enexja HEKOr KpUBUYHOT
[iena, YKOMIMKO CYy UCMYHEHW CBW YC/IOBY 3a NMPUMEHY OBe ofbpaHe Hehe oArosapaTty 3a

YUMHEHO A€N0, jep KPUMUHAIHO MOHallake HUje 13pas Hherose Bo/be, Na My feNo W He

141y jenHoj opnyum je 3aK/bydeHo fa Mof, 4ejCTBOM NPUHY/AE Pajirba MOXe GUTU YUNHeHa ,,HEBO/LHO™ ai U
nopes Tora ymuisbajHo. S. Borins /1982/: The Defence of Duress, Criminal Law Quarterly, Ne 2, cTp. 191-
192.

192 M. Wasik /1977/: ctp. 454; A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 736; D.
Ormerod /2011/: cTp. 344. Y CpRACKOM KPVMBUYHOM MpaBy je Moryhe MpeKko WMHCTUTYTa Kpajibe Hyx[ae
WCK/bYYMTN MPOTUBMNPABHOCT fefla YUYWUHEHOr MO fejCTBOM KOMMYN3WBHE cuiie unu npeTwe. Bua. 3.
CrojaHosuh /2014/: cTp. 198.

%3 Mpakca nosHaje 1 CynpoTHe OfyTyKe, MPUHY/Ia Ce MOHeKaf Mojas/byje Kao OCHOB MCK/byuera mens rea
enemenTa. Bug. M. Wasik /1977/: cTp. 454-455.

144 1. fenuh /20096/: cTp. 104.

% MocToju cxBaTarbe Aa je MPUHYAM YMeCTo fejcTBa KpUBMYHE Of6paHe NpasejHuje NpunmncaTi apyraunjvu
KPVBUYHOMPaBHM yUMHaK. YBeK je Tpeba cMaTpaTty UCK/bYUMBO OCHOBOM 3a ybOnaxaBawe kasHe. M. Wasik
11977/ cTp. 462.

148\, R. LaFave, A. W. Scott /1986/: cTp. 439; A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo
/2010/: cTp. 737.
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1147

MOXKe GUTW CTaB/beHO Ha TepeT, ' Beh he KpMBMLIA 33 YUMHEHO A€N0 6UTK npunucaHa

nnuy Koje je npuMennno npunyay.**

BekoBnMMa ce yuere 0 onpasgasajyhem unv usBubaBajyhem yTuuajy npuHyge
CBOAW/IO UCK/bYYMBO Ha jefHY CUTyaumjy, Tj. OHAA KaZda je YYmHunal KeaSM(hMKOBaHOM
NpeTHoM Koja My je ynyheHa of cTpaHe fpyrora npuHyheH ga n3BpLUn KPUBUYHO [efo
(duress by threats). HegaBHO cy mnak rpaHuue oBOr MHCTUTYTA MpOLUMpeHe, Te ce caja
cmarpa fa oBaj 06/MK ogbpaHe NocToju 1 'y cny4ajy Kaga ,,ipeTha” He [0/1a3n 0Of YOBeKa,
Beh Cy HeH M3BOP Heke Apyre okonHocTu (duress of circumstances).™* Ose age BpcTe
WHCTUTYTa NPUHYAE Y EHINIeCKOM KPWBMYHOM npaBy Ouhe pasmoTpeHe y HapeaHUM

pefoBMMa.

2. TpagmumnoHaniHn nojam npuHyge (duress by threats)

Yo6uuajeHn nojam NpuHye Kao NyHOBaXKHE 0fbpaHe OAHOCKU Ce Ha cuTyauujy y
K0joj jeaHO n1ue NpeTHOM HeMOCPeAHNM HamagoM Ha XXMBOT UK Teno npuHyhasa apyror
12 YYMHN Heko KpuenuHo Aeno.*™ Mopa noctojati Besa u3mely npeTse U KPUBUYHOT

[ieNa Ha umnje U3BPLLEHE je HEKO Nuue npuHyheHo. To Aeno yBeK Mopa GUTU KOHKPETHO

M7 L. Newman, L. Weitzer /1957/: Duress, Free Will and the Criminal Law, Southern California Law
Review, Ne 3, cTp. 313.

18\, R. LaFave, A. W. Scott /1986/: cTp. 440; J. Dressler /2001/: cTp. 299; R. Card /2010/: cTp. 744.

19 A P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 726. EHFNECKO KPUBMYHO MpaBo
nosHaje joll jegHy HeoOU4YHY BPCTY NPUHYyZe, T3B. ,,0pauHy npuHygy“ (marital coercion). OBaj 061K
npuHyfe npefcras/ba ofbpaHy (paHuje peTKy y MPUMEHKM) Ha KOjy ce MOXe Mo3BaTW yAaTa XeHa Koja
M3BPLUN KPUBMYHO A€o (OCKM TeLLKOr yBucTBa W Benemsgaje) y NpucycTsy W MOA NPUTMUCKOM CBOM MYyMXKa.
Cmatpa ce fa je oBy ofbpaHy moryhe NpMMeHUTW y CAy4ajy Kaja MyXX MpeTu cynpysu ga Hehe Kynutu
XpaHy H0j 1 fgeuun, aa he je HanycTuTy unn ga he y Aom AoBecTn /by6aBHUMLY. MpuHyda ce oBfe Lumpe
ofpenyje n obyxeata 1 ynotpeby gusnyke cHare. OBa BpcTa 0fbpaHe CTBOPEHaA je Yy BPEMe Kaja je XeHa
6vna nof CHaXXHOM KOHTPO/IOM CYnpyra U Kao NoKyLlaj Aa ce YKIOHU NpeTha CMPTHOM Ka3HOM, Koja je 6una
npegsuheHa 3a BeNMKU 6poj kpmBuyHUX gena. D. A. Stroud /1914/: ctp. 264; W. R. LaFave, A. W. Scott
/1986/: cTp. 440. C 063pOM Ha MOfJepHa CxBaTawa 0 6paky M YukbeHuLy fa je bpayHa nNpuHyaa Kao Bup
ofbpaHe [OCTYMHa UCK/bYUYMBO YyAaTUM XeHama u3HeHafyjyhe je fa je OBakaB WHCTUTYT MPEXMBEO [0
JaHallbux faHa. Komucuja 3a npaBo je Y HEKOMMKO HaBpaTa U3Hena npeasnor Aa ce oBa ogbpaHa YKuHe 1 fa
Ce CIMYHU CMyYajeBn peLlaBajy Kpo3 OnLTe yyerbe 0 NPUHYAM Kao 06nmKy ogbpaHe. Hu HaupTt KpusnuHor
3aKOHMKa He Mo3Haje 0By BPCTy ofbpaHe. A. Ashworth /2009/: cTp. 215; M. Jefferson /2009/: cTp. 273-274;
R. Card /2010/: cTp. 742-744. KoHa4HO je 0Baj MHCTUTYT YKMHYT 2014. rog. D. Ormerod, K. Laird /2015/:
CTp. 425.

10 ¢ Elliott, F. Quinn /2010/: cTp. 358.
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oapehero.™™ MpuHyhasawe Apyrora Ha pagty Koja He MPeACTaB/ba KPUBMUHO [eno
pellaBa ce Kpo3 nocebHM Aeo, NpumeHOM oAarosapajyher 6uha KpvBuuHOr fena. Tako,
npeMa pellerwy eHrNeckor npaea, MoBepunal, Koju MPUHYAN OY)KHUKA fa My BpaTtu
no3ajM/beHN HOBaL, He cTBapajyhu Of4nNyKy KOA Hera fa ocTBapu TayHO ofpeheHo aeno,
04roBapa MCK/bY4MBO 3a Pa3bojHNLLITBO. 2

HeaBocMUCNEHO je Y npakcu MOTBPHeHO Aa npeTha mMopa 6UTU KBaMgMKoBaHa,
Tako fa je OBaj YCMOB f0CTa pPecTpukTMBHO omeheH.™™ [MpeT ce HenmocpegHUM
ycMpherbeM MM HaHOLLIEHEM TeLlke TenecHe nospege apyrome.® To moxe 6uTH nuue
Koje ce MpUHyHaBa fa Y4MHU KPUBMYHO [0 UAN HEKO reMy 6amcko amue.'™™ Uak ce
cmartpa [ia je 0Baj YCM0B UCNYHEH W Y Cyyajy Kaga jeaHo nuue npetun ga he HayauTu cebm
aKo Apyro MNLE He YYMHM OHO LUTO Ce of era Tpaxu. ™™ inak, oBako oapeheH Kpyr anua
MOXe Y MOHEKMM Cy4vajeBMMa 6UTK npeysak. Hnp. cnyx6eHnua 6aHKe K0joj pa3dojHUK
npetn ga he nyuatn y KnmnjeHTa 6aHKe ako My CnyxxbeHuua He npefa Kby4vese ceda uma
npaBo Ha 0f6paHy, Mako NnLE YMja ce NoBpeaa CTas/ba y U3rnes Huje 6/1MCKO NoBe3aHo ca

oM. " Hukakso Apyro, Mare 3710 Huje A0BO/LHO 3a Nojam npuHyae, >

MaKo HMje TeLKo
3aK/byUMTL [1a 1 NPeTHa KOjOM Ce Y U3rneq CTaB/ba HNP. OTKPMBaHE Hevera LWTo 61 Morno
HaLWKOAMUTA JIMYHOM W MOPOAUYHOM XKMBOTY Apyrora, uau npetwa fga he opgpeheHo
YCMELUHO MOC/OBake OUTU YHULLTEHO, MOXE MMATU jeAHaKOo AejCTBO Ha Cnamare 0Trnopa

nmua kome ce npetn.t™ MefyTum, mpakca YnopHO MHCUCTMPa Ha MpeThM Koja je

151 N, Haralambous /2010/: cTp. 316.

152 R, Card /2010/: cTp. 727.

1153 By, J. Dressler /2001/: cTp. 298.

1154 p_ Alldridge /1986/: Developing the Defence of Duress, The Criminal Law Review, cTp. 435.

155 A Ashworth /2009/: cTp. 207-208. PaHuje ce cMaTpano fa NpuHyaa y opMu KBanM(uUKOBaHe MPeTHe
NoTWpe KPUBMYHY OArOBOPHOCT CaMo akKo je 3/10 Koje Ce CTaB/ba Yy U3r/ef YCMepPEHO UCKbYUMBO Ka InLy Koje
ce npuHyhasa Ha ogpeheHy pagwy. Bug. J. LI. J. Edwards /1951/: Compulsion, Coercion and Criminal
Responsibility, The Modern Law Review, Ne 3, cTp. 304.

1156 A P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: ctp. 733-734; R. Heaton, C. de Than
/2011/: cTp. 295.

57D, Ormerod /2011/: cTp. 348.

1158 1, Wallace, C. Roberson /2012/: cTp. 103.

1159 Jow npe BuLLE 07 NONa Beka Npef/iaraHo je Aa NpeThy He Tpe6a OrpaHnunTL UCK/bYUNBO Ha HEMoCpeHU
Hanaf Ha >»uBOT ¥ Teno. L. Newman, L. Weitzer /1957/: cTp. 334. lNpema pellery amepuukor Mogena
KpMBMYHOT 3aKOHMKa NPeTHa He Mopa fja KBIM(NKOBAHA, Tj. U NMPETHA HEKUM APYTIM 3/10M je A0BO/bHA. J.
Dressler /2001/: cTp. 315.
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yCMepeHa MpOTUB >KMBOTa WM Tena MacuBHOr Cy6jekTa, Tako Aa Cy MOKyLaju Aa ce
CPeACTBO KOjUM Ce MPeTW MPOLUMPY AOXWBENN Heycnex y npakcw. %

Huje HeomxogHO MpW TOMe Ja OHaj KOju MpeTW 3aMcTa Hamepasa Aa OCTBapy
npeTHy, CBE AOK NULe KOME je npeTha ynyheHa cMaTpa fa je npeTha 3aucTa 036U/bHa.
MpecyaHo je Cy6jeKTUBHO CTatbe ML KOME Ce MPETH, Tj. Kako je OH A0XMBEO MpeTrby. U
NpeTHa NPasHoOM MyLLKOM je 0361/bHa aKo /Le KOMe ce MPeTH He 3Ha 3a Ty okonHocT. ot
MoTpe6HO je U fAa KPUBMYHO [Aeno 6Gyde Y4YWHEHO YNpaBoO MoA YTWLAjeM MNpeTHe.
YunHUnaL, Koju 61 [eno cBakako YUMHMO W Aa My Huje 3anpeheHo, He MOXe padyHaTy Ha

NPUBMAETMjY UCK/bYYetba 0AroopHocTy. 62

BaxaH YC/I0B je 1 TO Ja Ce MPeTV HeMmocpeAHNM HamafoM Ha >KMBOT unn Teno. e
YparbeHa nNpeThbsa, Tj. MPeTHa KOjoM Ce Y U3rNef CTaB/ba HaHOLLEHE U3BECHOT 3/1a Y HEKOM
6yayhem TpeHyTKy Huje AosorbHa.™'®* Ycnos HemocpegHor, AMPEKTHOT U MOMEHTanHOr
Hanaga unak He Tpeba cxBaTuTK BykBanHO. CygoBM CYy YCBOjUNIM Mpakcy Koja yBaXkaBa
noTpebe KOHKPETHUX XXMBOTHUX CUTyauuja. Tako 1 YCNoB HENOCpeAHOr Hanaga Moxe Aa
Ce pas/Kyje y 3aBUCHOCTWU O NPMpPOAe W KapakTepa gena. V3BecHa (hneKCMOUIHOCT je
npucyTHa 6apem Kafa je pey 0 KpUBNUYHOM Aeny AaBaka NaXkKHOr UcKasa (perjury). MpeTha
HenocpeAHUM HamaZom MoCcToju U Y CyYajy Kaja yuvMHwunial, ctasu y usrneq yemphere
WA TELKO TenecHO nospefyBakbe MacUBHOr CybjeKTa YKO/IMKO OBaj He CBeAouu npef
CYZIOM Y HeroBy KOPUCT M TUMe CBECHO fa NaXHW uckas.™™ Mnak, y Ayxy NOCMoBUYHO
CTPOror TpaguuMoHasHOr NpucTyna Cyfcka npakca He [03BO/baBa 036M/bHUje Yaa/baBate

oZ cmucna oBe npeTtnocTaske.

180 AP, Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 727. He nocToju cnyyaj y HOBUjOj
npaKkcu y KoMe je Cyj, Mpu3Hao ofbpaHy NpuHy/Ae, a Aa ce NPeTuUio HanaaoM Ha UMOBUHY. Vinak, MojepHa
KPUBMYHOMPaBHa MMUCa0 y EHIMECKO] Npeanaxe NpuxsaTake 0BOr BUAa OBpaHe 1y CUTyaumju Kada ce He
NPeT HENOCPEAHNM HanaoM Ha XMBOT UAW Teno, Noj YCNOBOM fa N0 Ha Koje je yunmHunal, npuHyheH
npefcTaB/ba 3HATHO Makbe 3/10 0f 3/1a Koje ce CcTaB/ba y u3rne. D. Ormerod /2011/: cTp. 347.

181 b, Ormerod, K. Laird /2015/: cTp. 392.

162 D, Ormerod /2011/: cTp. 352. MpUCYTHO je, MERYTUM, N MULL/bEHE fa OMACHOCT Mopa 06jeKTUBHO
noctojatu. M. Jefferson /2009/: cTp. 255.

1163 N, Haralambous /2010/: cTp. 315.

1164 A Ashworth /2009/: cTp. 208.

185 A P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 727.

1% Tako je y cnyuajy Abdul-Hussain [1999] Anenauuonun cys Npeanoxuo Aa ce npeTra HenocpefHnM
(immediate) Hanagom yboyayhe npedopmynuile y npetky 6amMckum (imminent) Hanagom. Mpu Tome 6u ce
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1167 1j- na

HMje MMao gpyror n36opa.™'®® VsBuraBajyhe AejcTBO MpUHY4e MOuYMBA Ha HEM3GEXHO]

MpeTka Mopa 6MTKU TakBa fAa joj ce NPUHYHEHN HWje Morao OAynpeTw,

anTepHaTMBU: YUYMHU KPUBWYHO fAeno uim hew 6uTu ycmpheH (MM TeLWKO TeNecHo
nospefheH). To nogpasymesa 1 Aa je nNpuHyheHn pasymHO BepoBao fa he npeTka 6uTn
peann3oBaHa YKO/MKO He Crledu 3axTeB /MnLa Koje npumetbyje npuuyay.**®® C gpyre
cTpaHe, YKOMMKO MOCTOjU MpOCTOp 3a M3beraBare MpeThe Tpeba ra nckopuetutn. ! 1
LUTO cy moryhHocTu y ToMm cmepy Behe Matrba je BepoBaTHoha fa he NpuMHyaa y KOHKPETHOM
cny4ajy 6uTn nyHOBaXKHO OLeHeHa Kao Buf, ogbpaHe. OBaj YCN0B, MakKo je HelBOCMUC/EHO
Tako ogpeheH, Tj. Nonasu ce Of TOra fa Ce Y4YuHWNaL, NPeTHM HUje Morao ycnewHo
o4ynpeTn, He Tpeba CXBaTUTWM Ha HaYMH KaKO €BPOKOHTWHEHTa/IHA LOKTpUHAa ogpehyje
rnojam arconyTHe cusie. HelwTo Yemy ce yumHWNaL, H1je Morao ogynpeTtu, Tj. HUje 1Mao
n36opa M anconyTHo je NpuHyheH Ha oApefheHO uUMkbere WU Heuntbere MpescTaB/ba
OCHOB OMnpaBfata YYMHNOUEBOr NMOHaLlamwa. Y TOM Ciydajy pagu ce 0 HECNOPHOM OCHOBY
NCK/byYera pajHe KPUBUYHOT Aena. YnHW ce fa 0BY NPETNOCTaBKy Y eHI/IECKOM Yyeky 0
NPVYHYAW Kao BUAY ofbpaHe Tpeba CXBaTUTU Y CMUCAY YC0Ba 036U/BHOCTU U MOTYhHOCTY
MpeTHE, NPU YeMy ce MoNas3n of CTakba CBECTU M CYOjeKTUBHE CNNKE NnLa NpeMa KoMe je
npeTHa ycMepeHa.

3BumaBajyhe [ejCTBO MPUHYZe YC/MOB/LEHO je W 3axTeBOM KOju YHOCU [03y
HOpMaTMBHOI KpUTepujyma: npeTha Tpeba fa je TakBa fa ce hoMe MOXKe caBfagartu o0Trnop

1171

Tpe3BeHe 0cob6e pasymHe 4UBpCTMHe (sober person of reasonable firmness), "~ Tj. Aa Kof

nojam 611CKOr (CKopallker) Hanafa Mopao pasyMeTu Kao HewTo wWTo he ce JOroguTtn y Bpio 6/IMCKO]
6yayhHoctu. Mnak, [lom nopaoBa HWje NPUCTao Ha TakBO y6nakaBakbe OBOI YC/I0Ba M OCTao je Npu CTaBy Aa
npumMeHa NpeThe, Tj. eHa peannsaumja Tpebda ga 6yae Tako CTaB/beHa Y u3rneq ga he ycnegutn HenocpeaHo
HakoH ynyhuBarba npeThe. LcTo, CTp. 728.

187\, Jefferson /2009/: cTp. 261; C. Elliott, F. Quinn /2010/: cTp. 359.

1688 \\. H. Hitchler /1917/: Duress as a Defense in Criminal Cases, Virginia Law Review, Ne 7, cTp. 541; R.
Heaton, C. de Than /2011/: cTp. 288.

1189 5 Borins /1982/: cTp. 196.

10 R, Card /2010/: cTp. 733. PasmaTpare 0BOT YC/0Ba W3r/eda TeXe ako MpeTHa HanagoM Ha XXWUBOT W
TeNo HWje HenocpefHO yCMepeHa Ka uuy Koje ce npuHyhaea, Beh Hekom gpyrom nuuy. D. Ormerod /2011/:
cTp. 354. Ann, HECMOPHO je Aa NpUHYyfAa Kao ogbpaHa Hehe MOCTOjaTy ako je yYMHWaL, Morao Aa ce 3alTuTu
0[1aCKOM Y MOAULMjY, AN Ha APYrY HauMH da n3berHe BpLUeHe KpmMBuYHor gena. M. Jefferson /2009/: cTp.
261.

171 Hin xepoj Hn Kykasuua. D. Ormerod /2011/: cTp. 352.
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YYMHMOLA CTBOPM pas3ymaH cTpax fda he 3710 Koje My je CTaB/beHO Yy wu3rneg 6utu
ocTBapeHo.'"? C 0631poM Ha To Aa Ce y M3r/ef CTaB/ba BeOMa OMacHO 3710, 3a O4eKMBaTH
je ga 6u pasymHa ocoba nogserna NPUMTUCKY Ha CBOjy BO/bY TakBe BpcTe. paBo He 61
Tpebasio fa ynyhyje npekop y4MHMOLY KOju Nog NpUHYL0M KOjoj Ce HMje Morao 04yrnpeTu
OCTBapyje efleMeHTe fena, jep ce of 06UYHUX /by He MOTY 3aXTeBaTh BUCOKWN CTaH4apam
xepounsma.’t™® OBaj 06jeKTMBHM CTaHAapA vNak Moxe 6UTM MomellaH ca ogpeheHuMm
CBOjCTBMMA CaMOr Y4MHMOLA. Y 0631p Ce Y3UMajy HeroB y3pacT ¥ Mo, Ka0 U eBEHTYa/THO
TpyaHoha (kaga ce npetu pga he ce HaHeTu nospeda qeTtycy), 036u/baH (U3NYKK
HepfocTatak M ogpeheHM ncuxmyku nopemehaju. He cmartpajy ce pefieBaHTUM 3a
yCnocTaB/batbe 00jJEKTUBHOr CTaHAapha HW3aK KBOLMJEHT WHTEUreHuuje, eMOoLMOoHaHa
HecTabunHocT, 60jaxsbnBocT 1 .t Mnak, y cBakoM KOHKPETHOM Cyyajy Tpeba BoguTH
payyHa 0 TOMe Ha KOoje KpMBUYHO fefo ce NpuHyhasa nvLe KoMe je npeTksa ynyheHa. Jaye
M3pakeHa 036W/bHOCT Mocneauua AeIMKTa, HapouuTo ako OHe norahajy gpyra HeBuHa
NMLa, 3axTeBa CHaXHMjU OTNOP MLa KOME Ce MpeTu. Y TOM CMUC/Y je CKOBaHO U
OrpaHuyere NpUMeHN MHCTUTYTa NpuHyde. Vako je y paHunjoj nutepatypu 6110 NpucyTHO
MULL/bERE 3 MPUHYZA M3BMHABA YuMHMOLA Ge3 0631pa Ha Koje Aeno je npuHyheH,’™
AaHac je noTepheHO fJa 0Baj BMA 0A6paHe He MOXKe BUTW NPUMEHEH Y OAHOCY Ha KPUBUYHO
fleno Tewwkor y6uctea (cnyyaj Howe [1987]),*'° 6e3 o063upa Ha TO [a AU yumHMnaL

MoCTyna Kao 13BpLUMAAL, UAKM Y CBOJCTBY cayuecHuka. ™’ To je ogpa3 Baxeher npasa, Koje

72\W, R. LaFave, A. W. Scott /1986/: cTp. 439.

173\, Jefferson /2009/: cTp. 267.

1174 N. Haralambous /2010/: cTp. 317-318; A. P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/:
cTp. 731; D. Ormerod /2011/: cTp. 351.

17 \W. H. Hitchler /1917/: cTp. 524.

1178 1cTo BaXKM M 3a NOKyLLaj y6uCcTBa 1 Benensaajy (treason). A. P. Simester, J. R. Spencer, G. R. Sullivan,
G. J. Virgo /2010/: ctp. 730; D. Ormerod /2011/: ctp. 345. Mpakca y CA/L, je y O4HOCY Ha CW/OBake
nogerbeHa. J. Dressler /1989/: ctp. 1342. Bnagajyhm je cTaB fa ce npuHyja Kao BuA ofbpaHe MOxe
NPUMEHNUTU 1 Y oaHOCY Ha strict liability nenukte. R. Card /2010/: cTp. 736.

77N, Haralambous /2010/: cTp. 311. JeaHo BpeMme je Baxwuno Npasuso Aa ce 0Ba 0fbpaHa MoXe NpUMEHUTH
My cnyyajy fa je npuHyheHn yyecTBOBaO y OCTBaperby TeLUKOr y6ucTBa, anm camo Yy ynosu cayyecHuka. .
Dennis /1987/: Developments in Duress, Journal of Criminal Law, Ne 4, cTp. 463; J. Dressler /2001/: cTp.
305; W. Wilson /2008/: cTp. 245. /icTo Baxn U 3a NOKyLlaj ybucTea v Benemsgajy. A. P. Simester, J. R.
Spencer, G. R. Sullivan, G. J. Virgo /2010/: ctp. 730; D. Ormerod /2011/: cTp. 345.
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ce MNaK Mokasyje kao A4ocTa CTPOro M PUMMAHO OrpaHuyerbe.™’® Mpema peunma jegHor
ayTopa, Aonywitakbe npumMeHe MHCTUTYTa NPUHYAE U U3BUHaBajyher agejctea u y ogHoOCY
Ha KPVYBMYHO [eN0 TeLLKOr Y6UCTBa 3HauMno 61 nosnafuBarbe Kykasnunyky.'*”® Ynpkoc
TOMe, NoJ Hanafom KPUTUYKUX peakumja (3aMucvMBe Cy cUTyauuje y Kojuma je ucnpasHo
npu3HaTu n3BMHaeajyhe AejcTBo NpUHYyde M Yy OAHOCY Ha 0BO KpMBWYHO feno) Komucuja

3a NpaBo je NpeaIoXuna NPOLUMPere NPUMeHe AgjcTBa NPUHYJe U Ha TewwKo y6ucTso. %

O/ TaKBOT peLlerba Cy NOLLAW 1 TBOPLM amepuukor Mogena KpusnuHor 3akoHuka, 8t
[lofaTHO orpaHnyerbe NPUMeHW NPUHYLE Kao 0L6paHe Be3aHO je 3a jeaHy ofpefeHy
KaTeropujy yumHunaua. Havme, yuvmHunay, Koju je npunagHuK ofpeheHe KpUMUHa/IHE
opraHusauuje He MOXe Ce YCMeWHO MOo3MBaTW Ha WHCTUTYT NpUHYZe ako je Mof
MPUTUCKOM BONCTBa KPUMWHA/IHE TPYNe MPUCU/bEH [a YYMHU HEKO KPUBMYHO feno. Heko
KO Ce CBECHO MPUAPY>KMO KPUMMHAIHOJ OpraHu3aunjv, 3Hajyhu 3a weHy nNpupoay v HaumH
(hyHKUMOHUCAE, 300r MPEeTXO4HEe KPMBULE, HE MOXE payyHaTM Ha OBakKaB HauuH

3a061naxetba 04roBopHocTy. 18

178 y kpuBMUHOM NpaBy nojeauHux apxasa CA/JL ycmphetbe Apyrora Koje ogrosapa 6uhy Telkor y6ucTsa,
a KOje je y4MHEeHO Moj AejCTBOM NPUHYLe TpeTupa ce Kao npuBuierosaHo youctso. J. Dressler /2001/: cTp.
303.

117 Eyrnecka npakca je 4ocTa CTpora vy 0fHOCY Ha NPeTnocTaBKe UHCTUTYTa Kpajibe HyXze, Koju 06yxBaTa
[OCTa LWmMpe cuTyauumje o4 NpuHyge. Y No3HaTom 1 4ecto uutmupaHom npumepy R. v. Dudley and Stephens
[1884] pBojuua 6poaonoMHMKA Cy Y Yamuy 3a CnacaBatbe YCMPTUAW jeaHOr Mafor MOpHapa, Kako 6m
npexxusenu xpaHehu ce HEroBMM MeCOM. Vako ce OBaj Cly4vaj HaBOAM Kao MpuMep T3B. eranucTeHLUuMjasiHe
Kpajtbe HYXfe, YUMHMOLMMA HWje NPU3HATO MPaBo Ha Kpajtby HYXAY WM OHW Cy OCyRjeHU Ha CMpT, anu cy
KacHWje MOMWIOBAHU N Ka3Ha UM je MpenHayeHa y 3aTBOp Of LwecT Meceun. Bug. M. D. Bayles /1987/: cTp.
1205; J. Dressler /2001/: cTp. 306.

180 A, P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: cTp. 730-731. Komucuja je npegnoxuna
M fa TepeT fokasa Oyae 0OpHYT; Ha yumHUOLY je Aa Ha Temes/by GanaHca BepoBaTHOhe [OKaxe fa Cy CBU
YCNOBW 3a NOCTOjakbe NpUHyAe ucnyrwexn. D. Ormerod /2011/; cTp. 345.

1181 By, J. Dressler /2001/: cTp. 315.

182 CyHo npaBmno cagpyaHo je n'y HaupTy KpueuuHor 3akoHuka un. 45(4). |. Dennis/1987/: cTp. 478.
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3. Duress of circumstances — HoBa BpCTa NMPUHYyAe UK cnyydaj Kpajre Hyxae?

Mpakca AnenauMoHor cyja OTBOPWAAa je BpaTa HOBOj BpcTM npuHyge. ™

Cnyuajesn Conway 1 Willer n3 1989. rog. 3a npegMeT cy nMmanu caobpahajHe AENUKTE;
MOPOTK je OCTaB/bEHO Aa OANYYM MOXKE /N Ce MPUMEHUTU UHCTUTYT NPUHYAE Y CUTyauunju
Kafla yymHunay, Kpwuv caobpahajHe nponuce y uuby m3beraBarba MpeTHU 030U/bHOT
Hacumba (YYMHMOLA W HeroBe Mpujate/be KOju Cy Ce Hanasuam 3ajefHo ca UM Yy
ayTomMobuny Hanana je rpyna Mnaguha; y nokyLlajy aa crnacu cebe 1 canyTHUKE yunHUNal,
je Heao3BO/LEHO YrMpaB/ba0 MOTOPHMM BO3WIOM, OCTBapMBLUM 0b6enexja ompeheHor
caobpahajHor aennkta)."'® VcTo kao 1 y ofHOCY Ha TpaauLMOHaHWU NojaM MpUHYAE,
yurHWnaL, Tpeba da NocTyna y Lusby nsberasarba Hanaga Ha xusoT 1 Teno.™® Owo wro
OBY BPCTY C/lyyajeBa pasfiMKyje y OAHOCY Ha Knacu4yHe cuTyauuje Yy KOjoj jeaHo nuue
ynyhyje KBaM(PUKOBaHY MpeThy APYrom nuLy je TO Aa ce y OBUM CnyyajeBrMa He fenyje
Ha y4/MHMOLA y NpaBLy CTBapakba O4yKe Aa ce u3BpLiM ofpeheHo KpUBUYHO feno, Beh je
ocTBapete 61ha KPUBMYHOT Jena Heros OAr0BOP Ha HemocpedHy NpeThy Hacubem.
AnenaumoHu cyf oBe C/lyyajeBe HMje cMaTpao HOBOM BPCTOM MHCTUTYTA NPUHYLE, NaKo je
JacHO [1a 0BaKBO YMHEHWUYHO CTare MCMyHaBa NPeTrnocTaBke jefHOr Apyror UHCTUTYTa —
Kpajhe Hyxae (necessity). MehyTum, Kpajiba HY)XXAa npema eHrneckoM KpyMBMYHOM rpaBy
npeAcTae/ba OCHOB OMpaBfarba, AOK je NpUHyAa no npasufly M3BMHbaBajyhu OCHOB; 3a
MoHalLake Koje ,,caM0* 13BUHaBa YHMHMOLA He MOXKe ce pehn fa je HEONX04HO NOTPE6HO.
AKO ce 0Ba BpCTa C/lyyajeBa cMaTpa HEKMM HOBMM BUAOM MHCTUTYTa NPUHYZE, OHA4A HeMa
npenpeke fa ce NPOLUMPU N KPYr 13BOpa OMacHOCTM; Tako Ce 1 MPUPOLHE HENOroae Mory
cmaTpaTti 1M3BOPOM OMacHOCTM, Ma Ce OHAA W CBaku OL4rOBOP YYMHMOLA NPOTUBMPABHUM

[Ie7I0M Ha HEKy efleMEHTapHy Herorody Tpe6a MoAsecTv nog okpube npuxyge. ™" A 1o

1183 Oy HOBY BPCTY MPUHYAe NpenosHaje u HaupT KpuBMUHOT 3aKOHMKa (4naH 43.).

184 Anenauvonn cyg je y cnyuajy Pommell [1995] 3ak/byumo Aa OBaj HOBM BMf 0AGpaHe, Mako je CyACKUM
nyTeM pasBujeH y Be3un ca caobpahajHUM AeNUKTUMA, MOXe GUTU NPUMEHEH Y OfHOCY Ha BUI0 Koje ApYyro
KPUBWUYHO [ie10, Y3 OrpaHuyerbe Koje BaXKU 1 3a TpaauumMoHanHu nojam npunygde. R. Card /2010/: ctp. 750.
1185 M. Jefferson /2009/: cTp. 282; R. Heaton, C. de Than /2011/: ctp. 301.

18 5 Gardner /1991/: Necessity's Newest Inventions, Oxford Journal of Legal Studies, Ne 1, cTp. 125-126;
D. Ormerod /2011/: cTp. 343.

187 A P. Simester, J. R. Spencer, G. R. Sullivan, G. J. Virgo /2010/: ctp. 734; R. Card /2010/: cTp. 745.
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MNak HMje nucnpasaH NyT, jep Takse C/y4yajeBe TPagULMOHATHO MOKPMBA UHCTUTYT KpajHbe
Hyxae.'*®® Ynpkoc Tome, npakca v nuTepaTypa cMmaTpajy Aa OBa MPWHYAa, Mako Aenu
MHOIO 3ajefJHNUYKNX KapaKTepuCTMKa ca KpajkOM HYXKAOM, MpeAcTaB/ba HOBY BPCTY
0fi6paHe Ha KOjy Ce CXOAHO MpuMekbYjy CBU YCNOBU KOjU BadKe 3a TPagULMOHA/IHW Mojam

NpUHYe Kao Buaa oabpaHe.

188 1ako cTaTyc Kpajie HyX/e HWje cacBWM jacaH, jep Cy Cy/J0BM Y MPOLLAOCTW YMNOPHO oA6ujanu Aa
KOHCTPYWLLY ONLUTE Y4yere 0 Kpajhoj HYKAW U HeHUM AejCTBMMa, KOPUCTERN ce YecTo HEKUM ApYyrum
WHCTUTYTUMA Aa oHemoryhe ocyay yuuHuoua. A. Reed /1997/: The Need For a New Anglo-American
Approach To Duress, Journal of Criminal Law, Ne 2, cTp. 221. /nak, npeMa Bnagajyhem cxsaTarwy Kpajta
Hy>K[a MpeAcTaB/ba 0A4bpaHy Koja UCK/by4yje MPOTMBMPABHOCT MOHalaka M U3Melly e 1 HOBe BapujaHTe
MPVHYAe MnakK MocToju pasfnKa, jep OBaj APYr¥ OCHOB /N CBa OrpaHMyera Kao U TpaguuMoHaIHK nojam
NnpuHy e 1 nma UCTo AejcTso (M3BMHaBajyhu pasnor). M. Jefferson /2009/: cTp. 288-289.

189 R, Heaton, C. de Than /2011/: ctp. 302. To je cxBaTate Yy HOBMjOj NMTEPATYpW W MPaKCK NOCTAN0
HecnopHo. Bug. W. Chan, A. P. Simester /2005/: Duress, Necessity: How Many Defences?, The King's
College Law Journal, Ne 1, ctp. 121. ¥ cTapujoj AOKTPUHM cMaTpasio ce da ce, Kaga je ped o duress of
circumstances, y cTBapu pagu 0 BapujaHTU MHCTUTYTa Kpajie Hyxae. C. M. V. Clarkson /2004/: Necessary
Action: A New Defence, Criminal Law Review, cTp. 81.
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3AK/bYYAK

EHrnecko, v yonwte aHr/10CakCOHCKO MaTepujaiHO KPMBMYHO MpaBo, YMpPKOC TOMe
LITO je MOCTaso AOMWMHAHTaH OKBUP 3a U3rpagty MHCTUTYTa MefyHapoAHOr KPWBUYHOT
npaBa, HWje 3HaYyajHMje YTULANO HA CPMNCKO KPWMBWYHO MNpPaBo, Tj. LUMPE HWU Ha
KPMBUYHOMNPaBHe CUCTEME 3eMa/ba EBPOKOHTWHEHTA/IHOr npaBHOr Kpyra. Pa3nosu
ofcycTsa 6avker goampa common law u civil law cuctema y matepuju (npe ceera) onwrer
[ena KpMBWMYHOI npaBa Cy MHOrobpojHu. lMpe cBera, Apyraydvju HauumH NpPaBHUYKOr
pe30HOBaHa, AEAYKTUBHU, CKIOH YOMWTaBaky W NoABONHeY UMtbeHUUA MOof yHarpes
(hopmynucaHa npasuna, KOju KapakTepulle NpaBHWKe KOHTWHEHTasHOr fgena EBpone wu
WHAYKTVBHW, TUMNWYaH 33 aHr/I0CaKCOHCKe NpaBHWKe, OKPEeHYT peLlaBakby KOHKPETHOr
cnyyaja 6e3 npertepaHor TeopeTucarba, YTMLA0 je M Ha [pyrayvja KOHKpeTHa peLlerba
NojeAuHNX  KPMBUYHOMPABHWX NUTaka. AHII0CAKCOHCKA [AOKTPUHA onwTer fgena
MaTepujasiHOr  KPUBMYHOI MpaBa HW NPUOAMKHO HUje [OCTUIA HayyHe BUCKHE
EBPOKOHTVHEHTa/IHE  (HapOuMTO HeMauyke) KpUBUYHOMPaBHe Mucan.  lpakTuyaH
aHr/10CaKCOHCKMN yX, HECK/OH HENoTPebHOM [eTasbucarby M yoniwiTaBawy, KOMe je Lnb
npaBefHO (M LWITO jeAHOCTaBHWje) paspellere CrOPHOr MuTakba, Hajbosbe je OCUKaH Y
peurmMa Koje notephyjy UCTUHY [a Ce aHr0CaKCOHCKM NpaBHUK He 6aBu NojMoBuMa, Beh
YnkbeHMLAMA.

OnwT [e0 eHrneckor MartepujaHOr KPUBMYHOP MNpaBa HWje KOAMMUKOBAH.
MpaBuia o0 NojMy KPMBUYHOI feNna U KPUBMYHOj OAFOBOPHOCTM CY CMOHTAHO U AYyroTpajHo
n3rpahmeaHa Cy4CKUM MyTeM. YTPKOC TOMe LUTO Ta npasusia HUCY cabpaHa y KOLEKC, OHa
CY PefiloOBHO HECropHa, jep Cy Yy AyroTpajHoM MpoLecy CYACKOr OA/yynBarba YBeK N3HOBA
notephuBaHa, u4MMe Ccy nocTana AyOOKO YKOpeweHa Yy CYACKOj npakcu, a Heka
HEMpoOMeweHo BaXXe W BUlle O0f jefHOr Beka (HMp. npasuna 3a yTBphMBame
HeypayyH/bMBOCTM KOja Cy 06/IMKOBaHa CacBMM CMOHTAHO CpeAvHOM 19. Beka), Tako ja 'y
MaTepujy onwTer gena common law 1 fasbe NpefcTaB/ba BaXkaH Ae0 eHINIeCKOr KPpUBMYHOT
npaea. 3aKOHCKa npasusa cy npeysena npumar y 06s1actu nocebHor fena, jep cy mMHora
KprBMYHa aena oapeheHa 6pojHNM 3aKOHUMa, rOTOBO Y MOTMYHOCTU UCTUCHYBLUW paHuja

HenucaHa npaBMna Koja Cy rpaguna nojMoBe MojeAuHUX KPUBMUHMX aena (HO, ¥ MHOTW
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3aKOHOM MpeasuiheHn [ennKTIU Cy 3anpaBo caMo Mpec/ivkaHa common law KpyBMYHa fena,
Koja cy 0Oy4yeHa y Apyrauvje npaBHO Pyxo, 3aapxasajyhu npu Tome 0COGEHOCT cBora
6uha). Mako cy MHOra KpuBuyHa pfena ogpeheHa Ha CAMYaH HayuMH Kao Uy
€BPOKOHTVHEHTA/IHOM KPUBUYHOM NpaBy, HUCY Masie pas/ivke U3Mehy eHrieckor cuctema
NHKPUMUHaLMja 1 OHOT KOjU BaXKW y ocTaTKy EBpone (He camo LUTO Cy Apyrayumjn Hasusu
nojeauHNX KPUBMYHKX fena, Beh ce 1 biXoBa KOHKPeTHa 06enexja NpUaNYHO pasnnkyjy).
TpagnunoHasIHO 3aHeMapuBarbe 3aKOHa Kao NpaBHOr M3BOpPa W OC/akbarbe Ha MpaBo Koje
Kao >XMBW OpraHu3amM rocTerneHo eBo/yupa Kpo3 AenaTtHOCT CyA0Ba OCTaBW/IO je Tpara Ha
TEXHWUKY M3paje 3aKOHCKUX akaTa, Tako fa Cy eHr/IeCKN 3aKOHW KOju onucyjy obenexja
6uha HeKor KpuBWYHOI Aena NoHeKad AoCTa OGUMHW, jep YMECTO FeHepasHuX Knay3syna
3aKOHOZaBal, YeCTO ynoTpe6/baBa MeTO[ KasyWCTUKe U 3aKOHCKe ornuce ontepehyje
OpOjHMM eTasbHO NpeumsnpaHnM obenexjnmva.

BepoBaTHM pa3fior 3a TO LITO CUCTEM ONwWTer gena Huje ay6sbe paspaheH Tpeba
TP&XUTU 1 Yy NPOLIECHUM MPaBUAMMA O HauMHy Bohersa KpusuuHor noctynka. ' Y mare
OUTHUM NpeaMeTUMa cyamje (MarncTpartu) He Mopajy MMaTK NpPaBHUYKO 06pa3oBake, au
NavyKN efieMeHT Yy KPWMBUYHOM MOCTYNKY je npucyTaH U Ha cyhewrma 3a 036UbHKje
pennkte (npeg Cyoom KpyHe), MOWTO O YNHEHUYHUM MUTabUMa U LEHTPTHOM NMuTakby
KpMBULIE YYMHMOLA O4/TYKY JOHOCK NOpOoTa, a He cyamja npodecnoHanal. Kako 61 1 oHu
Cy0jeKT KPUBUYHOI MOCTYMKa KOjU Hemajy NpaBHWYKO 0Opa3oBae MOI/IM [a CXBaTe
cMmcao oapeheHnX MHCTUTYTA, HMXOB MojaM Tpeba LUTO jeAHOCTaBHWje OapeauTn. Y
MOCTYMNKY 3a TeXe [AeNMKTe npodecMoHanHu cyamnja 6avke objalltbaBa MOPOTHULMMA
3Hauyewe ofpeheHNx MojmMoBa M MHCTUTYTA OMNWTer gena, a fa 6w HeKo KO ce He 6aBu
NnpaBoOM Kao 3aHMMareM MOrao fa pasyme WMHCTPYKUMje Koje cy my ynyheHe, To ce mMopa
YUYNHUTU PEYHMKOM KOju Hehe nogpasymeBaTV C/IOXKeHY [MOJMOBHY anapaTtypy U

KOMIJINKOBaHa TeopMj CKa NnpomMuni/baksa.

1% To npe cBera Bau 3a KPMBMUYHO NpoLecHo npaso y CAJ, rae ce Hajsehn 6poj KPUBWUUHMX CAydajeBa
pelasa Kpo3 jefjaH crieymuyaH npoLecHU mMexaHusam rnorahaka Tyxuoua u oKpue/beHor (plea barging),
KOjU MOXE YK/bYUMTW U oapefieHa maTepujasiHOMpaBHa MWTaka, Tj. NPo6emMe MaTepujaIHOr KpUBUYHOT
npaea, Tako fa je 3a ApPXXaBHOr TyXuoua 6uTHMje aa Gyae BelT y MperoBapary Ca CynpoTHOM CTPaHKOM,
Hero fa Aobpo nosHaje KpMBUYHO nNpaso. M. LLkynuh /2015/: cTp. 71-72.
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3rpasia caBpeMeHMX KpMBUYHOMPAaBHWX cUCTeMa M3rpafjeHa je Ha TeMesby UCTUX
nonasHuX Hayena. M Kpo3 eHrneckn KpUBMYHOMNPaBHM CUCTEM MpPoBejaBajy uaeje Koje cy 'y
MelyBpeMeHY Yy MOZEPHOj KPMBUYHOMNPABHO)j AOKTPUHM NOCTaNe OnLiTa TEKOBMHA U KOje
HaTKpW/bYjy pacnpasy O MOjefUHVUM nuTawymMa. MefyTvM, HauMH Ha KOju CYy OCHOBHM
MPUHLMUNY peain30BaHn KPO3 MexaHmn3aM KOHKPETHUX npasuia 3Ha4ajHo ce pasfinkyje He
camo u3mehy 3emasba KOje MOLUTYjY aHr/I0CaKCOHCKY M €BPOKOHTMHEHTA/IHY MpaBHY
Tpaguuujy, Beh n mehy 3em/bama Koje cnafajy y UCTU NpaBHU KPyr. Y3 HENMPUKOCHOBEHY
CHary Hauena 3aKOHUTOCTM, Hayenio UHAMBMAYaSHe CY6jeKTMBHE OLrOBOPHOCTU (Hayeno
KpMBULE), Kao onwTte AOoCTUrHyhe MOAEpHE KPUBWYHOMPaBHE MUCAKU, MpeacTas/ba
HENPWKOCHOBEHO, ,,CBETO" TMpaBW/0 KOje 4YMHWM  je3rpo  CBakor  [eMOKpPaTCcKor
KpMBUYHOMNPaBHOr  cuctemMa. Tako M u3Mefly  cTaBa  aHI/IOCaKCOHCKOr U
€BPOKOHTMHEHTA/IHOI KPVBUYHOT MpaBa O Y/03M U 3Hayajy Cy6jeKTVMBHOI eneMeHTa
KPMBMYHOI Aena He MOCTOju HayenHa pasnuka. Mnak, Beh 6nmxa Teopujcka oapehemna, a
HapounTO KOHKpeTHa npasBuia y3 nomoh kojux ce npuHuun nulla poena sine culpa
CTBapHO peasinsyje, yaasbyjy OBe CUCTEME Of MOYETHE Mo3unuuje. AHII0CAKCOHCKO YUere
0 KpuBMLM 0060jeHO je MCUXONOLIKUM cagpxkajem. KpvBuua ce CBOAM Ha CTakbe CBECTU
yUMHMOLAa Yy BpeMe M3BpLUEHa Aena U 04pas3 je HeroBor yHyTpallkwer ojHoca npema
Henpasy. Cyf O HeBpeAHOCTU YYMHMOYEBOI MOHAlLawa je MpaBHU Cy[ Ha KOju ce He
HagoBe3yje MopaiHW npekop. HopmaTuBHa [AMMEH3Mja KPWBULE, CHAXHO HarnawleHa y
[OKTPVHN  €BPOKOHTMHEHTAIHOT  KPMBWMYHOP MpaBa, Koja KpuBMLUY Of BPeAHOCHO
HeyTpa/iHe pefaumje yumHuoua npema feny TpaHCHopMuLLE Y HeratMBHU CYy[ KOju
objallbaBa pas3fior KpuBULE, Y aHrN0CaKCOHCKOj Hayuu KPMBUYHOI MNpaBa je roTtoBO
NOTMNYyHO 3aHeMapeHa. CBef04aHCTBO TOMeE Aaje AYO0KO YKOPEHEHO YUere 0 AeTMMUYHO]
KPMBULM Kao OCHOBY KaxXmwMBOCTU (strict liability) kao n Kpyto common law npasuno o
Hem3BuiaeajyheM [ejCTBY 4YaK HM HEOTK/IOwMBE npaBHe 3abnyge. CeBecT 0
MPOTUBMPABHOCTU Ce Y aHr/I0CAKCOHCKOM KPUBMYHOM MpaBy He 3axTeBa 3a MOCTOjarbe
KpuBuLe (0CMM YKONMKO je TO 6UTHO obenexje Aena). YumHunay Koju Huje 3Hao fa ce
CBOjUM MOHallakeM CyKobO/baBa Ca 3axTeBMMa NPaBHOr MOPETKa MOXEe payyHaTu Ha

0cnobohere o4 KpMBMYHE O4rOBOPHOCTU jeAMHO YKOJIMKO je 0ACYCTBO CBECTU O (NpaBHOj)
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3abpareHOCTY pafitbe Y3POKOBaHO HEKOM (hOPMOM AyLueBHe nopemeheHOCTH, Tj. YKOINKO
CY UCNYHEHW YC0BW 3a NOCTOjate HeYypauyH/bUBOCTMU.

LlenoBnTo yuyere 0 KPMBULM 3aCHMBA Ce WCK/bYYMBO Ha 06jallmerby MojMoBa
nojeAMHNX 06/IMKa CKPWB/bEHOT MOHallaka, YrnaBHoOM 6e3 Mokyllaja fa ce Cy6jeKTUBHM
e/IeMEHT LUMpe oapeamn 1 TMe 0boraTu ierosa CTPYKTypa. Harnacak eHrneckor novmara
06/1MKa KpuBMLE CTaB/bEH je Ha efleMeHT CBeCTU O obenexjuMa fena W pusunky
octBapera Hernpasa (oblique intent, recklessness, knowledge), 0fHOCHO Ha HEroBO
ogcycteo  (negligence), [OK Ce BOMYHTAapUCTUYKW  eNeMeHT, 3a pas3fiuky o[
€BPOKOHTMHEHTa/IHOI NPUCTYNa, CTaB/ba y ApYyru nnaH (13yseTak je direct intent). Mospx
TOra, pasrpaHunyere n3mehy nojeanHUX 06MKa KpBMLE HUje Tako jaCHO CNpoBeAeHO Kao
WTO je TO Cnyyaj Ca €BPOKOHTMHEHTAHUM MOjMOBMMA YMWLL/baja W Hexara.
TpaguunoHasIHO je OArOBOPHOCT 3a HexaT Y aHr/I0CaKCOHCKOM pefla Hero y
€BPOKOHTUHEHTA/THOM KPMBUYHOM MpaBy, Mako 1 0Baj ApYry CUCTEM NOYMBaA Ha U3Y3eTHOM
KapaKTepy HexaTHe KpuBWLE 1 OLCYCTBY OMLUTe HEXaTHe OArOBOPHOCTU. 1 Mepuno HexaTta
je 3HaTHO CTpoXKe Hero y civil law cuctemy.

Pa3nuka nsmely fBa Be/nvKa cMcTemMa Ornefa ce vy HayesiHO Apyrayvjoj nosuuumju
Yy O[HOCY Ha MuTake OArOBOPHOCTU Aa Aa/by, HEXesbeHy nocneamuy, Koja npovsnasu u3
OCHOBHOI fenuKta (CMYHO BaXkKM WM 3a Cny4yaj 3abnyde O Y3pO4vHOj Be3M, Tj. Chydaj
OCTBapera Moc/neauLe He Ha HamepaBaHOM, Beh Ha Apyrom 06jekTy pafre). Lok je
€BPOKOHTUHEHTA/THO KPMBUYHO MpaBO AaBHO HaryCTUIO KaHOHCKO npasusio (versari inre
illicita) n kao HeonxogaH YCNOB OAroOBOPHOCTW YCMOCTaBWIO 3aXTeB MWHUMa/IHE
Cy6jeKTMBHe Be3e Mpema Heo4eKMBaHOj nocneamun (Hexart), aHr0CaKCOHCKO KPUBUYHO
NpaBO HECKPUBEHO 03aKOHYje OArOBOPHOCT 3a Camo MpPOY3pOKOBake. Mnak, npakTUyHW
npucTyn GpuLle OBY HauyesHy pasfinKy, jep U Yy eBPOKOHTUHEHTaSIHOM (Ma M Y CPrICKOM)
KPMBUYHOM MpaBy CYZLOBW YeCTO NpUMeksyjy 61axKe Kputeprjyme 3a yTBphuBare Hexata u
MpUXBaTajy OHO LUTO Ce Yy Teopuju Hasmea dolus indirectus.**

N wmaTepuja OCHOBa WCK/bydera MOCTOjaka KPUBWYHOI fJena Yy EeHr/1eCKOM

KPVBMYHOM MpaBy MOKasyje OCHOBHe Of/IMKe aHTI0CaKCOHCKOr fyxa. CucTem ofbpaHa of

1191 3 Crojarosuh /2014/: cTp. 205.
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KprBMYHe oaroBopHocTu (defences) Huje paspaheH M NPeum3HO Yob/MYeH Kao LITO je TO
Cny4aj y Hayum 3eMasba KOHTUHeHTa/IHe EBpone. Mefy ocHoBMMa KOju crnipeyasajy ocyay
M3MeLLIaHN CY U MaTepujaiHOMPaBHM U MPOLLECHOMPABHN MHCTUTYTM U YECTO UM HUje jaCHO
ofpeheHa nosuumja n KOHKPETHO KPUBUYHOMPABHO [ejCTBO.

Takohe, B&XXHO je 1 NuTawe TepMUHOMOrKje. NojJMOBHI anapaT aHr/10CaKCOHCKOr
KPVBMYHOT MpaBa CajpXXu TePMUHE KOjU HEMAjy eBPOKOHTUHEHTA/THE NapHake 1 nojeanHe
n3pase HWje Nako MpPeBecTM Ha CPNcku jesuk. CAMKOBUT je MpuMep ca u3pasvMma
culpability, liability n responsibility, kKoju y aHrno0CaKCOHCKOM MPaBHOM AUCKYPCY MMajy
PasIMuNTO 3Hauvewe, [OK Hala KpPUBMYHOMPaBHa TEPMUHOMOIMja He pacronaxe
NMojMOBMMa KOju 61 afleKBaTHO M3Pasvuin HWjaHCY PasIMuMTOCTM KOja MOCTOjuU M3MeRy
oBux nojmosa. CIMYHO BaXKM M 3a Heke Apyre nojmose (strict liability, vicarious liability)
onwiTer gena, anm 1 3a nojMoBse NojeanHNX KpMBMYHKX gena (murder, manslaughter).

Ynpkoc rpy6o nocmatpaHo 036U/bHOM KOHTpacTy n3mehy common law u civil law
cucTeMa, M3 yrna npakTuyHe NpuUMeHe, pasvke He M3rnefajy Tako Be/MKe Kao LITO ce
yMHM Ha npeu norned. Oba cuctema MMajy M NPeAHOCTU W HeAoCTaTkKe, aiv je Of,
TEOPUWjCKEe HAK/OHOCTU U HayyHe HagMOhM BaXKHWUjU KOHKPeTaH HauuH (hyHKLMOHMCaHba
KpMBUYHOr npasocyha, Tako fa 3a KoHavyaH Cyj 0 BPeAHOCTUW jeAHOr WAn Apyror cucrema
npenmyhcTBO Y Hay4HOj o6paan ofpeheHMX nuTakba He Mopa fAa OAHece npesary, jep je
OVUTHMjU CTBapHM >XMBOT KPWBUYHOMPaBHWUX HOPMU (M pasnnka u3Mehy HopmaTuBHOP
Tpebarba 1 OHOra LUTO CTBAapHO jecTe), CTerneH e()MKaCHOCTU MexaHWU3Ma KPYBMYHOT npasa
y 60p6u NPOTMB KPUMUHAIUTETA, Ka0 M HeroBa ycariaweHocT ca oApeheHUM TeMe/bHUM
LUMBUAM3aUMjCKUM aocTurHyhmma. Kaga ce anctpaxyjy KOHKpPeTHa pellera 1 norneg Ha
MexaHu3am KpuBMYHOr npasBa 6aum ca BUCMHE (M Kafa Ce pasMaTpare He OrpaHuyu
MCK/bYUYMBO HA KapakTep MpaBHWX npaswuia, Beh W Ha MNWTawke HUXO0BE CTBapHe
peanusauuje), Bugehe ce ncTe nonasHe naeje U CIMYHA KOHauYHa peLLeHsa.

EHrneckn npaBHM cuCTeM je MocTeneHO WU3rpafhmBaH, CMOHTAHO W ayTOXTOHO Y
cKnagy ca notpebama npakce M KOHKPETHUM Npuavkama, 6e3 nogpaxasarba Hekor Beh
noctojeher cucTema Kao y3opa. UnHu ce ga je (om3nyka 04B0OjeHOCT OPpUTaHCKNX OCTPBa Of
KOHTWHeHTasiHe EBpone, ocum LWTO je npeAcTas/baia (YU3NMYKY MPenpeky MHOTMMM

OCBajauMma, 3Hauuna M rpaHuLy npocTuparba Tyher HaTaslloXXeHOr WCKYCTBa, [yxa W
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Tpaguumje. EHrnecka Huje HUMano Uam je BP0 Maso ycBajana Tyhe yTuuaje, /byboMopHO
4yBajyhu CBOjy 0COGEHOCT, afiv Ce HacynpoT TOMe MoKasasa Kao Be/IMKM U3BO3HWK MpaBHe
Tpaguumje. Mako je common law eHr/fiecku npaBHM 13ym, Taj CUCTEM MpeLiefeHTHOr Nnpasa,
ymja npaBHa CHara U HecrnopHY ayTOPUTET HUje YMareH YNPKOC YMHEeHNUN [a Taj CUCTEM
npaeuna yrnaBHoOM Huje KogUQUKoBaH (LUTO caMo Mo cebu n3as3nBa AVB/berEe 300r YBPCTE
0flaHOCTW Tpaguumju), nNpewao je rpaHuue 3emM/be CBOr Mopekna, YnmHehu jegaH opf

HajBaXHWjIX NPABHMX CUCTEMA AaHaLLHbULIE.
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